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Eng. 

Eng. 

Eng. 

• Eng. 
Eng. 
Eng. 
Eng. 
Can. 
Eng. 
Eng. 
Eng. 

Eng. 

Eng. 

S. Af. 
S. Af. 



xxvi Keports included in this Work and their Abbreviations. 


Si -A-i Li Hi ••• n 

.A-. Li Ki in ii 

Si .A.* Hi ••• ••• • • 

Si Ai Si R. ••• •• 

S* C. ••• ••• *•' 

S. C. (preceded by date) 
S. 0. (H. L.) (preceded 
by date). 

S. 0. (J.) (preceded by 
date). 

S. C. R 

S. L. T 

S. Q. R. ... 

Si R. ... « • » • • • 

s. R. c. 

S. R. N. S. W 

Si Ki Q. ... ... . * i 

S. V. A. R 

Saint ... ... ... 

Salk. ... ... ... 

Sask. L. L i ... ••• 

Sau. A Sc. ... 

Saund. ... ... ••• 

Saund. A A. 

Saund. A B. 

Saund. A 0. 

Saund. & M. 


Sav. 

Say. 

Sc. Jur. ... 

Sc. L. R. 

Sc. R. R. 

Sch. A Lef. 

Scott 

Scott, N. R. 

Sea. A Sm. 

Sel. Gas. Oh. . 

Selwyn’s N. P. 
Sess. Gas. K. B. 
Sett. A Rem, 

Sli. (Gt. of Sess.) 

Sli. A Macl. 

Sh. Dig. ... 

Sh. Just. 

Sh. Sc. App. 

Sh. Teind Ot. 
Shep. Touch. 
Show. 

Show. Pari. Gas. 
Sid. 


Sim. 

Sim. A St. 
Sim. N. S. 
Skin. 

Sm. A Bat. 


Sm. A G. 

Smith, K. B. ., 
Smith, L. C. 
Smith, Reg, Gas. 

Smythe 

Sol. Jo. ... i, 


• • • 

• • • 


• 1 . 


South Australian Law Reports 
South African Law Reports 

Reports of the High Court of the South African Republic, 1881 
——1892 ... ... ... ••• ... ... ... 

South Australian State Reports, since 1921 (c.^., [1921] 
S. A. S. R.) ... ... ... ... «... 

Reports of the Supreme Court of the Cape of Good Hope from 

Court of Session Cases (Scotland), since 1906 (e.g., [1906] S. C.) 
Court of Session Cases (Scotland) (House of Lords), since 1906 
(e.g. 9 [1906] S. C. (H. L.)) 

Court of Justiciary Cases (Scotland), since 1906 (e.g. 9 [1906] S. C. 

(J.)) ... ... ... ... ... ... ... 

Canada, Supreme Court Reports ... 

Scots Law Times, 1893 (current) ... 

Queensland State Reports 

Reports of the High Court of Southern Rhodesia 
Stuart’s Lower Canada Reports ... 

New South Wales, State Reports 
Queensland Reports, Supreme Court 
Stuart’s Vice- Admiralty Reports ... 

Saint’s Digest of Registration Cases, 1843 — 1906, 1 vol. 
Salkeld’s Reports, King’s Bench, 3 vols., 1689 — 1712 ... 
Saskatchewan Law Reports ... ... ... ... 

Sausee and Scully’s Reports, Rolls Court (Ireland), 1 vol., 1837 

Saunders’s Reports, King’s Bench, 2 vols., 1666 — 1672 
Saunders and Austin’s Locus Standi Reports, 2 vols., 1895 — 1904 
Saunders and Bidder’s Locus Standi Reports, 1905 — (current) 
Saunders and Cole’s Reports, Bail Court, 2 vols., 1846 — 1848 
Saunders and Macrae’s County Courts and Insolvency Cases 
(County Courts Cases and Appeals, Vols. II. and III.), 2 vols., 
1852"'“ 1 858 ... ... ... ... ... ... ... 

Sa vile’s Reports, Common Pleas, fol., 1 vol., 1580 — 1591 
Sayer’s Reports, King's Bench, fol., 1 vol., 1751 — 1756 
Scottish Jurist, 46 vols., 1829 — 1873 
Scottish Law Reporter, 1865 — (current) 

Scots Revised Reports 

Schoales and Lefroy’s Reports, Chancery (Ireland), 2 vols., 

1802 — 1806 

Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 ... 

Scott’s New Reports, Common Pleas, 8 vols., 1840 — 1845 
Searle and Smith’s Reports, Probate and Divorce, 1 vol., 1859 — 

Select Cases in Chancery, fol., 1 vol., 1685 — 1698 (Pt. III. of 
Cas. in Ch .) ... ... ... ... ... ... ... 

Selwyn’s Abridgement of the Law of Nisi Prius 
Sessions Settlement Cases, King’s Bench, 2 vols., 1710 — 1747 
Cases adjudged in K. B. concerning Settlements A Removals, 
1 vol., 1710 — 1742 

Shaw, Court of Session Cases (Scotland), 1st series, 16 vols., 
1 82 1 1 1 838 ... ... ... ... ... ... ... 

Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vols., 
1 835 1 838 ... ... ... ... ... ... ... 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 
Lamond, 3 vols., 1726 — 1868 ... 

P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 1819 — 1831 
P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821 — 1824 
P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 1821 — 1831 
Sheppard’s Touchstone of Common Assurances 

Shower’s Reports, King’s Bench, 2 vols., 1678 — 1695 

Shower’s Cases in Parliament, fol., 1 vol., 1694 — 1699... 
Siderfin’s Reports, King’s Bench, Common Pleas and Exchequer, 

fol., 2 vols., 1657 — 1670 ... 

Simons’ Reports, Chancery, 17 vols., 1826 — 1852 
Simons and Stuart’s Reports, Chancery, 2 vols., 1822 — 1826 ... 
Simons’ Reports, Chancery, New Series, 2 vols., 1850 — 1852 ... 
Skinner’s Reports, King’s Bench, fol., 1 vol., 1681—1697 
Smith and Batty’s Reports, King’s Bench (Ireland), 1 vol., 

1824—1825 ! 

Smale and Giffard’s Reports, Chancery, 3 vols., 1852 — 1857 ... 
J. P. Smith’s Reports, King’s Bench, 3 vols., 1803 — 1906 
Smith’s Leading Cases, 2 vols. 

C. L. Smith’s Registration Cases, 1895 — (current) 

Smythe’s Reports, Common Pleas (Ireland), 1 vol., 1839 — 1840 
Solicitors’ Journal, 1850 — (current) 


Aus 
S. Af 

S. Af 

Aus 

S. Af 
Scot, 

Scot, 

Scot. 
Can. 
Scot. 
Aus. 
S. Af. 
Can. 
Aus. 
Aus. 
Can. 
Eng. 
Eng. 
Can. 



Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 


Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 



Reports included in this Work and their Abbreviations. xxvii 


Spence ••• ••• 

Spinks ... ••• 

St. R. Qd. (preceded by 
date) ... ••• ••• 

Stair Rep. 

Stark. 

State Tr. »»• ••• 

State Tr. N. S. ... 

Stewart ... 

Stockton ... ... * • » 

Story 

Stra. ••• ••• 

Stu. M. & P. ••• 

Stuart ... 

Stuart, Adm. 

Stuart, Adm. N. S. 

Stuart, K. B. ... 

Sty. ••• ••• ••• 

Sw. ... ••• 

Sw« & Tr. ... ... 

Swan. »•» ... 

Swin. ... ... • •» 

Syme 

T. & M. 

T» U. ... ... ... 

T» Jo. ... ... ... 

T. L. ... ... ... 

T. L« R. ... ... ... 

T. P . ... ... ... 

T. P. D. ... 

T, Raym. 

T. S. ... ... ... 

Parnl. ... ... ... 

Tas. L. It. ... ... 

Taunt. 

Tax Cas. 

Tay. ... ... ... 

Temp . Wood 
Term Rep. 

Terr. L. It. 

Thom. 

Toth. ... ... ... 

Town. St. Tr. ... 

Trem. P. C. 

Trist. 

Tru. 

Tudor, L. C. Merc. Law. 
Tudor, L. C. Real. Prop. 

Turn. & R 

Tyr. 

Tyr. & Gr. 


U. C. Jur. 

U. C. L. J. N. S. 
U. C. L. J. O. S. 
U . 0. R. ... 

Udal 


• # • 

• t • 

• • • 


• • • 

• M 


V. L. R. ... 
V. R. ... 
V. R, (Adm.) 
V. R, (Eq.) 
'V. R. (Law) 
Vaugh. 

Vent. 


• • • 


IM 

• M 

• • • 
t • • 


• t • 

• •I 

• »« 


Spence’s Equitable Jurisdiction of the Court of Chancery 
Spinks’ Prize Court Cases, 2 parts, 1854 — 1856 

Queensland State Reports, since 1902 (e.g., [1902] St. R. Qd.) 
Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 
1661 — 1681 ... ... ... ••• ••• ••• **• 

Starkie’s Reports, Nisi Prius, 3 vols., 1814 — 1823 
State Trials, 34 vols., 1463 — 1820 
State Trials, New Series, 8 vols., 1820 — 1858 
Stewart’s Nova Scotia Admiralty Reports, 1803 — 1813 
Stockton’s Vice- Admiralty Report and Digest ... 

Story’s Commentaries on Equity Jurisprudence 
Strange’s Reports, 2 vols., 1716 — 1747 ... 

Stuart, Milne, and Peddie’s Reports (Scotland), 2 vols., 1851 — 
1853 ... ... ... ... ... ••• ••• ••• 

Sessions Cases (Stuart) 

Stuart’s Vice-Admiralty (Lower Canada) Cases, 1836 — -1856 ... 
Stuart’s Vice- Admiralty (Lower Canada) Cases, 2nd series, 1859 
187 4 ... ... ... ... ... •*• *•* *** 

Stuart’s Reports of Cases in King’s Bench, etc. (Lower Canada), 
1810' 1835 ... ... ... ... ... ••• •** 

Style’s Reports, King’s Bench, fol., 1 vol., 1646 — 1655 
Swabey’s Reports, Admiralty, 1 vol., 1855 — 1859 
Swabey and Tristram’s Reports, Probate and Divorce, 4 vols., 
1858 — 1865 ... ... ... ... ... ... ... 

Swanston’s Reports, Chancery, 3 vols., 1818 — 1821 
Swinton’s Justiciary Reports (Scotland), 2 vols., 1835 — 1841 ... 
Syme’s Justiciary Reports (Scotland), 1 vol., 1826 — 1829 

Temple and Mew’s Criminal Appeal Cases, 1 vol., 1848 — 1851 
Reports of the Witwatersrand High Court (Transvaal Colony), 
1902—— 1909 ... ... ... ... ... ... ••• 

Sir T. Jones’s Reports, King’s Bench and Common Pleas, fol., 
1 vol., 1667 — 168o ... ... ... ... ••• ••• 

Reports of the Witwatersrand Uigh Court (Transvaal Colony), 
1910 — (current) ... 

The Times Law Reports, 1884 — (current) 

Reports of the Supreme Court of the Transvaal, 1910— (current) 
South African Law reports, Transvaal Provincial Division 
Sir T. Raymond’s Reports, King’s Bench, fol., 1 vol., 1660 — 
1683 ... ... ... ... ... ••• ••• **• 

Reports of the Supreme Court of the Transvaal, 1902 — 1909 ... 
Tamlyn’s Reports, Rolls Court, 1 vol., 1829 — 1830 
Tasmanian Law Reports ... 

Taunton’s Reports, Common Pleas, 8 vols., 1807 — 1819 
Tax Cases, 1875 — (current) 

Taylor’s King’s Bench Reports ... 

Manitoba Reports temp. Wood 

Term Reports (Durnford and East), fol., 8 vols., 1785 — 1800... 
Territories Law Reports 

Nova Scotia Reports (Thomson) ... ... ... ••• ••• 

Tothill’s Transactions in Chancery, 1 vol., 1559 — 1646 
Townsend, Modern State Trials ... 

Tremaine Pleas of the Crown, 1 vol., 1667 
Tristram’s Consistory Judgments, 1 vol., 1872 — 1890 ... 

New Brunswick Reports (Trueman) ... ... 

Tudor’s Leading Cases on Mercantile and Maritime Law 
Tudor’s Leading Cases on Real Property 
Turner and Russell’s Reports, Chancery, 1 vol., 1822 — 1825 ... 
Tyrwhitt’s Reports, Exchequer, 5 vols., 1830 — 1835 ... 
Tyrwhitt and Granger’s Reports, Exchequer, 1 vol., 1835 — 1836 

Upper Canada Jurist 

Canada Law Journal, New Series, 1865 — (current) 

Canada Law Journal, Old Series, 10 vols., 1855 — 1864 
Upper Canada Reports, Queen’s Bench 
Fiji Law Reports (Udal) ... 

Victorian Law Reports 
Victorian Reports ... 

Victorian Reports (Admiralty) 

Victorian Reports (Equity) 

Victorian Reports (Law) ... ... • ••• ••• 

Vaughan’s Reports, Common Pleas, fol., 1 vol., 1666 — 1673 ... 
Ventris* Reports (Vol. I., King’s Bench ; Vol. 11., Common 
Pleas), fol., 2 vols., 1668 — 1691 


Eng. 

Eng. 

Aus. 

Scot. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Eng. 

Scot. 

Scot. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 

S. Af. 

Eng. 

S. Af. 
Eng. 
S. Af. 
S. Af. 

Eng. 
S. Af. 
Eng. 
Aus. 
Eng. 
Eng. 
Can. 
Can. 
Eng. 
Can. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 

Can. 

Can. 

Can. 

Can. 

Fiji. 

Aus. 

Aus. 

Aus. 

Aus. 

Aus. 

Eng. 

Eng. 


• • • 



xxviii Reports included in this Work and their Abbreviations. 


Vem. 

Vera. & Scr. 


Ves. 

Ves. & B. 
Ves. Sen. 
Vin. Abr. 
Yin. Supp. 


* • • 

• • ♦ 

• • • 

• ■ • 


• * • 

• • • 

Ml 

Ml 

III 

• I I 

Ml 


Vernon’s Reports, Chancery, 2 vols., 1080 — 1719 
Yernon and Scriven’s Reports, King’s Bench (Ireland), 1 vol., 
1780 — 1788 ... ••• •». ••• ... 


Vesey Jun.’s Reports, Chancery, 19 vols., 1789 — 1817 

Vesey and Beames’s Reports, Chancery, 3 vols., 1812 — 1814 
Vesey Sen.’s Reports, 2 vols., 1747 — 1750 
Viner’s Abridgment of Law and Equity, fol., 22 vols. ... 
Supplement to Viner’s Abridgment of Law and Equity, 0 vols. 


"W . ... ... • • • 

W. A. L. R. ... 

W. A’B. & W 

W. & W. 

W. C. C. 

W. H. C. 

W. Jo. ... *•« 

W. L. D. 

W. L. R 

W. L. T. ... ... 

W. N. (preceded by date) 


W. N. ... ... ... 

W« R. ... ... ... 

W . R* ... ... ... 

W • R* ... ... ... 

W. W. & A’B 

W. W. R 

Wallis by Lyne ... 


Web. Pat. Cas. ... 
Welsh, Reg. Cas. 
Went, Off. Ex. ... 
West 

West temp. Hard. 
West. Tithe Cas. 
White 

White & Tud. L. C. 
Wight. ... 

Will. Woll. & Dav. 

Will. Woll. A H. 


Willes 

Wilm. 

Wils. 


Ml 

• • • I I I 

• § • III 


Wils. & S. 


Wils. Ch. 
Wils. Ex. 
Win. 

Wm. Bl. 

Wm. Rob. 
Wms. Saund. 
Wolf. & B. 
Wolf. & D. 
Woll. ... 
Wood ... 


Watermeyer’s Reports of the Supreme Court of the Cape of 
Good Hope, 1857 
West Australian Law Reports 
Webb, A’Beckett and Williams’ Victorian Reports 
Wyatt and Webb ... 

Workmen’s Compensation Cases (Minton-Senhouse), 9 vols., 
1898 — 1907 ... ... ... ... ... ... ... 

South African Law Reports, Witwatersrand High Court 
Sir W. Jones’s Reports, King’s Bench and Common Pleas, fol., 
1 vol., 1620 — 1040 ... ... ... ... ... ... 

South African Law Reports, Witwatersrand Local Division ... 
Western Law Reporter 
Western Law Times 

Law Reports, Weekly notes, 1806 — (current) (e.gr., [1860 J W. N.) 

Calcutta Weekly Notes 

Weekly Reporter, 54 vols., 1852 — 1906 ... 

Sutherland’s Weekly Reporter 

Weekly Reporter, reporting cases in the Cape Provincial 
Division ... ... ••• ... »*• ••• ••• ••• 

Wyatt, Webb and A’Beckett 
Western Weekly Reports ... 

Wallis’ Reports, Chancery (Ireland), 1 vol., 1766 — 1791 
Webster’s Patent Cases, 2 vols., 1002 — 1855 
Welsh’s Registry Cases (Ireland), 1 vol., 1832 — 1840 ... 
Wentworth’s Office and Duty of Executors 
West’s Reports, House of Lords, 1 vol., 1839 — 1841 ... 

West’s Reports temp. Hardwicke, Chancery, 1 vol., 1730 — 1740 
Western’s London Tithe Cases, 1 vol., 1592 — 1822 
White’s Justiciary Reports (Scotland), 3 vols., 1886 — 1893 ... 

White and Tudor’s Leading Cases in Equity, 2 vols. ... 
Wiglitwick’s Reports, Exchequer, 1 vol., 1810 — 1811 ... 
Willmore, Wollaston, and Davison’s Reports, Queen’s Bench 
and Bail Court, 1 vol., 1837 

Willmore, Wollaston, and Hodges’ Reports, Queen’s Bench and 
Bail Court, 2 vols., 1838 — 3839 
Willes’ Reports, Common Pleas, 1 vol., 1737 — 1758 
Wilmot’s Notes of Opinions and Judgments, 1 vol., 1757 — 1770 
G. Wilson’s Reports, King’s Bench and Common Pleas, fol., 
3 vols., 1742 — 1774 

Wilson and Shaw’s Scotch Appeals, House of Lords, 7 vols., 
1825 '”“1835 ... ... ... ... ... ... . .* 


J. Wilson’s Reports, Chancery, 2 vols., 1818—1819 
J. Wilson’s Reports, Exchequer in Equity, 1 part, 1817 
Winch’s Reports, Common Pleas, fol., 1 vol., 1021 — 1025 
William Blackstone’s Reports, King’s Bench and Common 
Pleas, fol., 2 vols., 1746 — 1779 
William Robinson’s Reports, Admiralty, 3 vols., 1838 — 1850 

Williams’ Notes to Saunders’ Reports, 2 vols. ... 

Wolferstan and Bristowe’s Election Cases, 1 vol., 1859 — 1864 
Wolferstan and Dew’s Election Cases, 1 vol., 1857 — 1858 
Wollaston’s Reports, Bail Court and Practice, 1 vol., 1840 — 1841 
Wood’s Tithe Cases, Exchequer, 4 vols., 1050 — 1798 


Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Aus. 
Aus. 
Aus. 

Eng. 
S. Af. 

Eng. 
S. Af. 
Can. 
Can. 
Eng. 
Ind. 
Eng. 
Ind. 


S. Af. 
Aus. 
Can. 

Ir. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Y. A. D. 

Y. & C. Ch. Cas. 

Y. & C. Ex. 

Y. & J 

Y. B. ... 

Yelv 

You 


Young’s Vice-Admiralty Reports 

Younge and Collyer’s Reports, Chancery Cases, 2 vols., 1841 — 
1 843 ... ... ... ... ... ... ... ... 

Younge and Collyer’s Reports, Exchequer in Equity, 4 vols., 

1 Qob 1 041 

lOt/O ICt JL Ml I « I IM ««• Ml Ml 

Younge and Jervis’ Reports, Exchequer, 3 vols., 1820 — 1830... 
Year Rnnkq 

Yelverton’s Reports,* King’s Bench! fol., 1 vol., 1602—1013 
Younge’s Reports, Exchequer in Equity, 1 vol., 1830 — 1832 ... 


Can. 


Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 



ABBREVIATIONS 

USED IN THIS WORK. 


* (For Abbreviations used in citing Reports, see pp. xiii. — xxviii., ante,) 


♦ 


A.-G. . 

• 

• 

• 

for Attorney-General. 

Act. 

• 

• 

• 

,, Actiengesellschaft. 

Adrnlty. 

• 

• 

• 

„ Admiralty. 

Affd. . 

• 

• 

• 

„ Affirmed. 

Affg. 

• 

• 

• 

,, Affirming. 

Akt. 

• 

• 

• 

„ Aktiengesellsehaft ; Aktiebolaget ; Aktieselskabet. 

Anon. . 

♦ 

• 

• 

„ Anonymous. 

Apld. 

• 

• 

• 

„ Applied. 

Appct. . 

• 

• 

• 

„ Applicant. 

Appln. . 

• 

• 

• 

„ Application. 

Appln. . 

• 

• 

» 

,, Application to Register a Trade Mark. 

Applt. . 

• 

• 

• 

,, Appellant. 

Apprvd. 

• 

• 

• 

„ Approved. 

Arbn. 

• 

• 

• 

,, Arbitration. 

Archbp. 

• 

« 

• 

„ Archbishop. 

Art. 

• 

• 

• 

,, Article. 

Assce. . 

• 

• 

• 

,, Assurance. 

Assocn. 

• 

• 

• 

,, Association. 

B. C. . 

• 

• 

• 

,, Borough Council. 

Bkpcy. . 

• 

• 

• 

„ Bankruptcy. 

Bkpt. 

• 

• 

• 

,, Bankrupt. 

Bldg. Hoc. 

• 

• 

• 

,, Building Society. 

Bp. 

• 

• 

• 

,, Bishop. 

C. A. . 

• 

• 

• 

„ Court of Appeal. 

C. & S. L. Ry. Co. 

• 

• 

• 

,, City & South London Railway Co. 

C. C. A. 

• 

• 

• 

„ Court of Criminal Appeal. 

0. C. R. 

• 

• 

• 

,, County Court Rules. 

C. C. R. 

• 

• 

• 

,, Court of Crown Cases Reserved. 

C. L. P. Act. . 

• 

• 

• 

,, Common I jaw Procedure Act. 

C. L. Ry. Co. 

• 

• 

• 

,, Central London Railway Co. 

C. O. R. 

• 

• 

* 

,, Crown Office Rules. 

c. S. U. C. . 

• 

• 

• 

„ Consolidated Statutes of Upper Canada* 

Ca . sa. . 

• 

• 

• 

,, Capias ad satisfaciandum . 

Cale. Ry. Co. 

• 


• 

„ Caledonian Railway Co. 

Ch. 

• 

• 

• 

„ Chancery. 

Ck. Div. 

• 

• 

• 

„ Chancery Division. 

Co. 

• 

• 

• 

„ Company. 

Co-op. Assocn. 

• 

• 

• 

,, Co-operative Supply Association. 

Comrs. . 

• 

• 

• 

,, Commissioners. 

Consd. . 

• 

• 

• 

„ Considered. 

Corpn. . 

• 

• 

• 

,, Corporation. 

Ct. 

• 

• 

• 

,, Court. 

Ct. of Ch. 

• 

• 

• 

Court of Chancery. 

Ct. of Eq. 

• 

• 

• 

,, Court of Equity. 

Ct. of R. 

* 

• 

• 

,, Court of Review. * 

D. C. . 

• 

• 

• 

„ Divisional Court. 

Dbtd. . 

• 

• 

• 

„ Doubted. 

Deft. . . 

• 

• 

• 

„ Defendant. 



Abbreviations. 


XXX 


Distd. . 
Div. Ct. 


for Distinguished. 

,, Divisional Court. 


Eccl. Comrs. 
Eccl. Ct. 

Ex. Ch. 

Ex p . 

Exch. 

Exor. 
Exorship. 
Expld. . 
Extd. 

Extrix. . 


„ Ecclesiastical Commissioners. 
,, Ecclesiastical Court. 

„ Exchequer Chamber. 

„ Ex parte . 

,, Exchequer. 

„ Executor. 

,, Executorship. 

„ Explained. 

„ Extended. 

,, Executrix. 


Fi . fa. 
Folld. 


,, Fieri facias . 
,, Followed. 


G. & S. W. Ry. Co. 

G. C. Ry. Co. 

G. E. Ry. Co. 

G. N. of Scotland Ry. C 
G. N. Picc. & Brompton 
G. N. Ry. Co. 


Ry. Co 


G. S. & W. Ry. Co 
G. W. Ry. Co. 


of Irel 


and 


Govt. 
Grdns. . 


,, Glasgow & South Western Railway Co. 

,, Great Central Railway Co. 

,, Great Eastern Railway Co. 

„ Great North of Scotland Railway Co. 

„ Cxreat Northern, Piccadilly & Brompton Railway Co. 
,, Great Northern Railway Co. 

,, Great Southern & Western Railway Co. of Ireland. 
,, Great Western Railway Co. 

„ Government. 

„ Guardians or Guardians of the Poor. 


H. C. of A. 
H. L. . 


,, High Court of Australia. 
„ House of Lords. 


I. R. Comrs. 
Insce. 


„ Inland Revenue Commissioners. 
,, Insurance. 


JJ. 

Jud. Act 


,, Justices. 

,, Judicature Act. 


K. B. Div. 


,, King’s Bench Division. 


Lr. & B. Ry. Co. 

Li, & N. E. Ry. O. . 
L. & N. W. Ry. Co. 
Li. & S. W. Ry. Co. 

L. & Y. Ry. Co. 

L. b. ... 
L. B. & S. C. Ry. Co. 
L. C. 

L. C. & D. Ry. Co. 

L. C. C. 

L. Elec. Ry. Co. 

L. G. Board . 

L.J . . . . 

L.JJ . . . . 

L. M. & S. Ry. Co. . 

Ij. T. &. S. Ry. Co. . 


,, London & Brighton Railway Co. 

,, London & North Eastern Railway Co. 

„ London & North Western Railway Co. 

„ London & South Western Railway Co. 

„ Lancashire & Yorkshire Railway Co. 

,, Local Board. 

,, London, Brighton & South Coast Railway Co. 
„ Lord Chancellor. 

„ London, Chatham & Dover Railway Co. 

„ Ijondon County Council. 

,, London Electric Railway Co. 

„ Local Government Board. 

,, Lord Justice. 

,, Lords Justices. 

,, Ixmdon, Midland & Scottish Railway Co. 
London, Tilbury & Southend Railway Co. 


M. S. Act • 

M. S. L. Ry. Co. 
Mags. 

Mentd. . 

Met. Dist. Ry. Co. 
Met. Ry. Co. . 

Mid. G. W. Ry. Co. 
Mid. Ry. Co. . 
Mtge. 

Mtgee. . 

Mtgor. . 


,, Merchant Shipping Act. 

,, Manchester, Sheffield & Lincolnshire Railway Co. 
,, Magistrates. 

,, Mentioned. 

,, Metropolitan District Railway Co. 

,, Metropolitan Railway Co. 

,, Midland Great Western Railway Co. 

,, Midland Railway Co. 

,, Mortgage. 

„ Mortgagee. 

,, Mortgagor. 


N. B. Ry. Co. 
N. E. Ry. Co. 
N. F. 

N. P. . 


„ North British Railway Co. 
,, North Eastern Railway Co. 
„ Not Followed. 

„ Nisi Prius. 


Ord. 

Overd. 


„* Order. 

,, Overruled. 



Abbreviations 


XXXI 


P. C. . 

• 
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• 
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• 
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R. D. C. 
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,, Rural Sanitary Authority. 
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• 

• 
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R. S. C. 

• 
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,, Rules of the Supreme Court, 1883. 

Refd. 

• 

• 
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• 

• 
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• 
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„ Registrar of Trade Marks. 
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• 

• 
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Restg. . 

• 
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• 
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„ Reversed. 
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a P. . 
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as. 

• 

• 
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Sched. . 

• 

• 
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♦ 

• 
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Sect. 

• 

• 

,, Section. 

Set. Land Act 

• 

• 
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Settlmt. 

• 

• 

,, Settlement. 

Hoc. 

• 

• 

„ Society. 

Soc. Anon. 

* 

• 

„ Soci4t£ Anonyme, etc. 

Solr. 

• 

• 

,, Solicitor. 

Trade Mk. 

• 

• 

,, Trade Mark. 

Tram. Co. 

• 

• 

,, Tramways Company. 

TJ. C. . 

• 

• 

,, Urban Council. 

U. D. C. 
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IT. S. A. 

• 

• 

,, United States of America. 

Union Assmt. Com. 

• 

• 

,, Union Assessment Committee. 

Urban S. A. . 

• 
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,, Urban Sanitary Authority. 

V.-C. . 

• 

• 

„ Vice-Chancellor. 

Workmen’s Comp. Act 

• 

• 

„ Workmen’s Compensation Act. 




MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as 44 Mentioned,’* are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
44 Referred to,” which come at the end of the group and are arranged inter se in chrono- 
logical order. Oases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as “ Mentioned ” arranged chronologically inter se . The terms used in classifying 
the annotating cases are as follows : — 

44 Applied ” (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

44 Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

44 Considered ” (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 


“ Distinguished ” (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

44 Doubted ” (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

44 Explained ” (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious on 
the face of the report. 

44 Extended ” (Extd.). — Compare 44 Applied,” supra . 

“ Followed ” (Folld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

44 Not Followed ” (N.F.). — Compare 44 Followed,” supra , to which it is the adverse. 

44 Overruled ” (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

44 Referred ” (Refd.). — This expression is used only w'here the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

44 Mentioned ” (Mentd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Building Societies . See Building Societies. 
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»« 


Cemetery Companies . „ 

Corporations generally ,, 

Electrical Companies 
generally » . ,, 

Friendly Societies . ,, 

Gas Companies gene- 
rally . . . „ 

Industrial , Provident 
and similar Soci Hies , , 


Railways and 
Canals. 

Burial and Crema- 
tion. 

Corporations. 

Electric Lighting 
and Power. 

Friendly Societies. 
Gas. 

Industrial, Provi- 
dent and similar 
Societies. 


Light Railway Com- 
panies . . . See Tramways and Light 

Railways. 


Loan Societies . 

Partnership 

Railway Companies 
generally . 

Telegraph and Tele- 
phone Companies 
generally 

Trade Unions . 

Tramway Companies 
generally 

Water Companies gene 
rally 


Loan Societies. 
Partnership. 

Railways and Canals. 


Telegraphs and 
Telephones. 

Trade and Trade 
Unions. 

Tramways and Light 
Railways. 

Water Supply. 


Part I. — Nature, Characteristics, Definitions and 

Classification. 


Sect. 1. — NATURE AND CHARACTERISTICS. 

1. Apart from statute — No existence apart ; 
from members.] — (1) Where a person has been, . 
by the fraudulent misrepresentation of directors, j 
or by their fraudulent concealment of facts, ; 
drawn into a contract to purchase shares in a co., ! 
the directors cannot enforce the contract against ' 
him, but he may rescind it, but he must do so ; 
within a reasonable time. 

(2) Limited Liability Acts previous to 1802 do j 
not destroy, but only restrict, the liability of a ; 
shareholder in a co. formed under their provision, | 
& change the form of enforcing it. 

(3) The direct remedy of a creditor of an | 
incorporated co. is solely against the co., & not 
against its individual members as upon a con- 
tract with them. But though, as between the 
co. & the member, the member might have a j 
good legal or equitable defence to a call upon ; 
himself, he may be liable to contribute to the 
assets of the co. required for the payment of the 
co.’s creditors. 

(4) A member of a limited liability co. which 
is wound up, resembles, with respect to creditors, 
a member of a co. under 1844 Acts, or a partner 
in a partnership which has become bkpt. The 
only difference is as to the extent of the liability. 

Where a memorandum of assocn., which was 
registered, differed from the prospectus on which 


it professed to be founded & on which, as setting 
forth the true objects of the assocn., A. had 
become a shareholder, though he, on discovering 
the difference, might have repudiated his shares, 
he could not after the failure of the co. relieve 
himself from liability to contribute to the debts 
of the assocn., on the ground that he had been 
ignorant of something, which, with proper 
diligence, he might have known. 

(5) It is the duty of a person taking shares in 
a co. to use reasonable diligence in making him- 
self acquainted with the provisions of the memo- 
randum of assocn. He must take the conse- 
quences of neglect. 

(0) The certificate of the registrar under 1862 
Act, is conclusive that all previous requisites have 
been complied with. 

A. applied, on the faith of statement in a 
prospectus, for shares in a limited liability co. 
They were allotted. His name was put on the 
register of shareholders. At the end of nine 
months the co. failed. It was ordered to be 
wound up. A. then applied to have his name 
removed from the list of contributories : — Held : 
(7) it was properly placed there. 

(8) A variance between a prospectus & the 
memorandum of assocn. of a co. will not, neces- 
sarily & as of course, relieve a member of the co, 
from his liability as a contributory. 


PART I. SECT. 1. 

a. Under statute — As person .] — At 
a meeting of ratepayers held pursuant 
to 61 Viet. c. 54, the president of an in- 


corporated co. was present, & tendered 
the vote of the co., which was refused, 
on the ground that above Act only 
gave ** persons ” the right to vote, Sc 
not corpns. : — Held ,: the co.’s vote 


was improperly rejected, Sc the pro- 
ceedings were quashed. — R. v . Rigid 
<W3), 2 Pug. 26. — CAN. 

b. — Royal Canadian 
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(9) The genius of the law of England regarded 
with disfavour the notion of an incorporated co. 
having a persona distinguishable from its com- 
ponent members (Lord Colonsay). 

(10) I think it would be contrary to the tendency 
& scope of all the statutes to hold that cos. [under 
the Cos. Acts] are stripped of all the characteristics 
of mercantile partnerships & clothed with all the 
attributes of perfect corpns., without qualifica- 
tion (Lord Colonsay). — Oakes v . Turquand & 
Harding, Peek v . Turquand & Harding, Re 
Overend, Gurney & Co. (1807), L. R. 2 H. L. 
325 ; 30 L. J. Ch. 949 ; 10 L. T. 808 ; 15 W. R. 
1201, H. L. ; affg . 8. C. sub nom . Re Overend, 
Gurney & Co., Ex p. Oakes & Peek, L. R. 3 
Eq. 676. 

Annotations: — As to (1) Consd. Ogilvie r. Currie (1868), 
37 L. J. Ch. 541 ; Tennont v. City of Glasgow Bank 
(1879), 4 App. Cas. 615. Refd. lie Estates Investment 
Co., Pawle’s Case (1869), 4 Ch. Anp. 497 ; Peek v . Gurney 
(1871), L. It. 13 Eq. 79 ; He London & Leeds Bank, 
Ex p. Carling, Carling v. London Sc Leeds Bank (1887), 
56 L. J. Ch. 321 ; He British Buiinah Land Co. (1888), 
4 T. L. It. 631 ; Cocksedge v. Metropolitan Coal Consumers 
Assocn. (1891), 64 L. T. 826 ; He Hemp, Yarn Sc Cordage 
Co., Hindley’s Case. 11896] 2 Ch. 121 ; First National 
Reinsurance r. Greenfield, [1921] 2 K. B. 260. As to (4) 
Reid. He Blakely Ordnance Co., Brett’s Case, He Oriental 


-.] — Smith v. Anderson, No. 255, 

Transferability of shares.] — The 


3. 

post . 

4. 

power to transfer shares in a joint-stock co." under 
1844 Act, without the consent of all the co- 
partners, is one of the leading differences between 
an ordinary partnership, in which no member 
can sell his shares without the consent of all the 
rest, & a co. (North, J .). — Re Russell Institu- 
tion, Figgins v . Baghino, No. 20, post 

5. As corporation.] — R. v . Frankland, 

No. 295, post 

g. .] — (i) The rights of a co. under 

1802 Act are not in all respects such as are 
by common law inherenf in corpns. created 
otherwise than under that Act, but are limited 
by reference to the objects & purposes specified in 
the memorandum of assocn. as those for which 
the co. was established. 

(2) The objects of a co. proposed to be incor- 
porated under that Act, as stated in the memo- 
randum of assocn. required by sect. 8 of the Act, 
cannot be departed from except so far as sect. 12 
permits the change. The memorandum is the 
charter of the co. Consequently a contract made 


Commercial Bank, Morris* Case (1873), 8 Ch. App. 800. i by the director's of such a co. upon a matter not 

i included in the memorandum of assocn is ultra 

2 Ch. D. 610 : He Yolland, Hunt-urn & Birkett, Leicester j vires of the directors, & is not binding on the co. 
v. Yolland, Hush on & Birkett (1907), 77 L. J. Ch. 43; ; (3) A co. was registered under 1862 Act. Its 

Moosa Goolam ArifI V. Ebrahim Goolam Ariff (1912), { ac! mornnrn.Twliirn of assocn.. 


He Warren’s" Blacking Co., Pentelow’s Case (1869), 4 general contractors; to purchase, lease, work, & 

Ch. App. 178; Waterhouse r. JamieHon G«70). L. 11. sell m i nes , minerals, lands, & buildings; to 

2 fee* & Div. 29. ConscL London Ac Me (liter v c r n ii QC mDPpjiouf q f imlipr pao] 

ranean Bank, Wright’s Case (1871), 7 Ch. App. 55. purchase & sell, as P^i chants^ timDer, coal. 



Consd. Tennont v . City of Glasgow Bank (1879), 4 App. 
Oas. 615 ; He Hull Sc County Bank, Burgess’s Case (1880), 
15 Ch. 1). 507. Folld. He Lennox Publishing Co., Ex p. 
Storey (1890), 62 L. T. 791 ; Westmoreland Green & Blue 
Slate Co. t\ Feildcn (1891 ), 7 T. L. It. 585. Refd. Header 
son 

Gurney 
Universal 
App 
Case 
Peek 
Northern 
4 

A 

West 
App 

(1872) 

Co., Black’s Case (1872), 8 Ch. App. 254 : Jic Scottish 
Petroleum Co. (1883), 23 Ch. 1). 413 ; He Ystalyfera Co. 
(1886), 2 T. L. It. 900 ; He London Celluloid Co., Bayley 


metals, or other materials, & to buy & sell any 
such materials on commission or as agents. The 
directors agreed to purchase a concession for 
making a railway in a foreign country, & after- 
wards, on account of difficulties existing by the 
law of that country, agreed to assign the con- 
cession to a Societc Anonyme formed in that 




Co. v. Riche (1875), L. R. 7 H. L. 653; 4| L. J. 
Ex. 185 ; 33 L. T. 450 ; 24 W. R. 794, H. L. ; 
revsg. 8. 0. sub nom. RicirE v. Ashbury Railway 
Carriage Co. (1874), L. R. 0 Excb. 224, Ex Ch. 


Co., [1923] A. C. 773. Mentd. He Overend, Gurney. 
Barrow’s Case (1868), 3 Ch. App. 784 ; Overend, Gurney 
v. Gurney (1869), 4 Ch. App, 701 ; He General Provincial ! 
Life Assce., Ex p. Daintreo (1870), 18 W. It. 396; He j 
Contract Corpn., Hudson’s Case (1871), L. It. 12 Eq. 1 ; 1 
He Welsh Flannel & Tweed Co. (1875), L. It. 20 Eq. 
360 ; Boaler v. Brodhursfc (1892), 8 T. L. It. 398 ; He 
Laxon (No. 2), [1892] 3 Ch. 555 ; He Kent Coalfields 
Syndicate, [1898] 1 Q. B. 754 ; Ladles’ Dress Assocn. r. 
Pulbrook (1899), 68 L. J. O. B. 871 ; He Trench Sc Tube- 
less Tyre Co., Bothell v. Trench Sc Tubeless Tyre Co. 
(1899), 69 L. J.Ch. 97. 

2. Under statute— As partnership.] —Oakes t\ 
Turquand & Harding, Peek v . Turquand & 
Harding, Re Overend, Gurney & Co,, No. 1, 
inte. 



SIS <Lo£T Iu7™n > Consd AV^ Kin^ny 
Collieries & Moore s Contract, f 190 < ] 2 Oh. , miusn 
South Africa Co. r. De Beers <*nsoUdatod ®J“jt * 1!) 

1 Ch. 354 ; Bonanza Crock Gold Mining Co. »• 1 j'*, 1 

1 A. C. 506. Reid. Crw ». Somcrvail (18T»), 4 App. Gas. 

Date Coffee Co. ( 1882 ), 20 Ch. D. 1U.) . 



®- y?« AND Trunk Ry. Co. (1873), 
o r t azo. — GAN. 

o. Incorporated company — Meaning 

J. — VOL. IX. 


of — Foreign company . The term ^v^tkux^Austraija, Ltd. v. Smith 
“ incorporated co.” In 55 Viet. No 7, A. L. R. 33.-AUS. 

does not include a foreign co — Trans- uww. 
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S ect, 1 , — Nature and characteristics, ] 

Harbour Trustees v. Nicol, [1915] A. C. 550; Bowman 
v . Secular Soc., [1917] A. C. 406: A.-G. v. Fulham 
Corpn., [1921] 1 Ch. 440 ; Jonkin v. Pharmaceutical Soc. 
of Groat Britain, [1921] 1 Ch. 392. As to (2) Expld. A.-G. 
v. G. E Ry. (1880), 5 App. Cas, 473. Consd. Guinness v. 
Land Corpn. of Ireland (1882), 22 Ch. I). 349. Apld. 
Re Walker & Hacking (1887), 57 L. T. 763 ; L. C. C. v . 
A.-G., [1902] A. C. 165. Consd. A.-G. v. Mersey Ry., 
[1907] 1 Ch. 81. Held. Hope v. International Financial 
Soc. (1876), 4 Ch. D. 327 ; Rc Dronflcld Silkstone Coal 
Co. (1880), 17 Ch. D. 76 ; L. & N. W. Ry. v. Price (1883), 
11 Q. B. I). 485 ; Ashbury v. Watson (1885), 30 Ch. D. 
376 ; Re South Durham Brewery Co. (1885), 31 Ch. D. 
261; Trevor r. Whitworth (1887), 12 App. Cas. 409 ; 
Oorogum Gold Mining Co. of India r. Roper, Wallroth 
v, Roper, [1892] A. C. 125 ; Andrews v. Gas Meter Co., 
T1897] 1 Ch. 361 ; Re Borax Co., Foster v. Borax Co., 
[1901] 1 Ch. 326 ; Corbett v. S. E. & C. Ry.'s Managing 
Committee, [1906] 2 Ch. 12; A.-G. v. Leicester Corpn. 
(1910), 103 L. T. 214 ; County Hotel & Wine Co. i>. 
L. & N. W. Ity., [1918] 2 K. B. 251. As to (3) Consd. 
London Financial Assocn. v . Kelk (1884), 26 Ch. D. 107. 
Reid. Re West of England Bank, Ex p. Booker (1880), 
14 Ch. D. 317 ; Re Railway Time Tables Publishing Co., 
Sandys’ Case (1889), 61 L. T. 94. Generally , Mentd. 
Gibson v. Barton (1875), L. R. 10 Q, B. 329 ; Re Norwich 
Provident lnsce. Soc. (1877), 37 L. T. 272 ; Re Albion 
Life Assce. Soc., Winstone’s Case (1879), 27 W. R. 752 ; 
Chaplco r. Brunswick Permanent Bldg. Soc. (1881), 
6 Q. B. D. 696 ; Re Coltman, Coltman v. Coltman (1881), 
19 Ch. D. 64 ; Murray v. Scott, Brimelow v. Murray, 
Agnew v. Murray (1884), 53 L. J. Ch. 745 ; Molliss t\ 
Shirley & Freemantlo L. B. of Heath (1885), 54 L. J. 
Q. B. 408 : Putney Overseers v. L. & S. W. Ry., [1891] 
1 Q. B. 440 ; Mann & Beattie v. Edinburgh Northern 
Tram. Co. (1892), 1 R. 86 ; Balkis Consolidated Co. v. 
Tomkinson, [1893] A. C. 396 ; Ho Tung r. Manon lnsce., 
[1902] A. C. 232 ; Re Walker & Smith (1903), 72 L. J. Ch. 
572 ; Sinclair v. Brougham, [1914] A. C. 398 ; Rc Layard, 
Layard v, Bessborough (1916), 85 L. J. Ch. 505; Ken- 
sington & Knightsb ridge Electric Lighting Co. v. Notting 
Hill Electric Lighting Co. (1918), 87 L. J. K. B. 565. 


7. 


# j — Oakes v. Turquand Sc 


Harding, Peek v. Turquand & Harding, Re 
Overend, Gurney <fc Co., No. 1, ante. 

As person.] — See Corporations, Vol. XIII., 

pp. 351-353. 

8. Existence apart from members — 

Servant employed by members* before formation 
of company.] — Where pltf. was engaged by defts., 
who afterwards formed themselves into a limited 
co., & pltf., after the expiration of his first engage- 
ment, continued in the service of the co. : — Held : 
defts. could only be liable as a co., Sc not as 
individuals. — Sequelin v. Terrell (1867), 16 
L. T. 537. 

9 . Sale by member to company.] — 

Three mtgees. in possession, of whom F. was 
one, Sc who acted as their soli*, in the trans- 
action, sold, under the powers of sale in their 
mtge. deed, to a co. formed for the purpose of 
purchasing the property. The co. was to some 
extent promoted by F., who became the solr. 
to the co. & had a substantial interest as a share- 
holder : — Held : the sale could not be set aside 
on the simple ground that F. was a shareholder 
in the co., for that a sale by a person to a corpn. 
of which he is a member is not either in form or 
substance a sale by him to himself along with 
other people. — F arrar v, Farrars, Ltd. (1888), 
40 Ch. D. 395 ; 58 L. J. Ch. 185 ; 60 L. T. 121 ; 
37 W. B. 196 ; 5 T. L. B. 164, C. A. 

Annotations : — Mentd. Colson v. Williams (1889), 58 L. J. 
(Si. 539 ; Tomlin v. Luce (1889), 41 Ch. D, 573 ; Re 
Hurst, Addison v. Topp (1890), 63 L. T. 665 ; Bailey v . 
Barnes, [1894] 1 Ch. 25 ; Field v . Debenture Corpn. 
(1896), 12 T. L. R. 469 ; Kennedy v . De Trafford, [1896] 
1 Ch. 762 ; Nutt v . Easton, [1899] 1 Ch. 873 ; Hodson v. 
Deans, [1903] 2 Ch. 647 ; Bath v , Standard Land Co., 
[1911] 1 Ch. 618; Bolton v. Bass, Ratcliffe & Gretton, 
[1922] 2 Ch. 449. 

10 . Members nominees of vendors.] 

— When certain persons as vendors make an 
agreement with themselves & their nominees in 
the character of a limited co. it is an agreement 
between independent legal entities & valid. — Re 


! 


) Wragg, Ltd., [1897] 1 Ch. 796 ; 66 L. J. Ch. 
419 ; 76 L. T. 397 ; 45 W. B. 557 ; 13 T. L. B. 
302 ; 41 Sol. Jo. 385 ; 4 Mans. 179, C. A. 

Annotations : — Reid. Rc London Health Electrical Institute 
(1896), 75 L. T. 658 ; Gardner v, Iredale, [1912] 1 Ch. 
700 ; Hong-Kong & China Gas Co. v . Glen, L1914] 1 Ch. 
527. Mentd. Kharaskhoraa Exploring & Prospecting 
Syndicate, Pyke & Gibson’s Case (1897). 77 L. T. 82; 
Mosely v . Koffyfontein Mines, [1904] 2 Ch. 108 ; I. R. 
Comrs. v. Blott, I. li. Comrs. v. Greenwood, [1921] 2 
A. C. 171. 

11 , Though virtually all shares 

owned by one member .j — Where a trader, who is 
solvent, converts his business into a limited 
liability co., & all the statutory requirements for 
the constitution of the co. are fulfilled, the ct. is 
not entitled to go behind the register Sc memo- 
randum, Sc upon a speculative analysis of motives 
Sc the exorbitance of the price paid, to decide 
that the co. is not validly constituted on account 
of the non-fulfilment of conditions which are not 
found in the Cos. Acts. 

The mere facts that the trader is virtually sole 
owner of the concern, the other shareholders 
having only a nominal interest & being members 
of his own family, Sc that he has received deben- 
tures secured on the business as part of the 
purchase-money, do not constitute the co. his 
agent or trustee, so as to entitle the company to 
an indemnity, or authorise the ct. to rescind the 
agreement for the sale of the business to the co. 
or to deprive the founder of his security so as to 
postpone his claim on the assets to that of the 
unsecured creditors. 

When the memorandum is duly signed Sc 
registered, though there be only seven shares 
taken, the subscribers are a body corporate, 
“ capable forthwith ” to use the words of the* 
enactment, “ of exercising all the functions of 
an incorporate co.” I cannot understand how a 
body corporate thus made capable by statute can 
lose its individuality by issuing the bulk of its 
capital to one person, whether he be a subscriber 
to the memorandum or not. The co. is at law 
a different person altogether from the subscribers 
to the memorandum (Lord Macnaghten). — 
Salomon v. Salomon Sc Go., Salomon Sc Co. v, 
Salomon, L1897] A. C. 22 ; 66 L. J. Ch. 35 ; 75 
L. T. 426 ; 45 W. B. 193 ; 13 T. L. K. 46 ; 41 
Sol. Jo. 63 ; 4 Mans. 89, IT. L. ; revsg . S. C. sub 
nom, Broderip v, Salomon, [1895] 2 Ch. 323, 

c. a . 

Annotations: — Consd. Rc Wragg, [18971 1 Ch. 796 ; Re 
Hirth, Ex p. Trustee, [1899J 1 Q. B. 612 ; Lagunas 
Nitrate Co. v. Lagunas Syndicate, [1899] 2 Ch. 392 ; 
Gramophone & Typewriter v . Stanley, [1906] 2 K. B. 
856; A.-G. for Dominion of Canada v. Standard Trust 
Co. of Now York, [1911] A. C. 498. Apld. Booth v . Helli- 
well, [J914] 3 K. B, 252. Refd. Seligman v. Prince, 
[1895] 2 Ch. 617 ; Munkittrlck v, Perryman & Hands 
(1896), 74 L. T. 149 ; Hadley v . Hadley (1897), 77 L. T. 
131 ; It. v. Grubb, [19151 2 K. B. 683 ; Daimler Co. v. 
Continental Tyre & Rubber Co. (Great Britain), [1916] 
2 A. C. 307 ; Re Express Engineering Works, 11920] 

1 Ch. 466 ; I. R. Comrs. v. Sansom, [1921] 2 K. B. 492 ; 
Re Fasey, Ex p. Trustees, [1923] 2 Ch. 1, Mentd. Re 
London Health Electrical Institute (1896), 75 L. T. 658 ; 
Re Olympia, [1898] 2 Ch. 153 ; Apthorpo v. Peter Schoen- 
hofen Brewery Co. (1899), 80 L. T. 393 ; Re Raphael, 
Exp. Salomon, [1899] 1 Ch. 853 : Yeatman v. Homoerger 
(1912), 107 L. T. 43 ; The Toxmni, The Rothersand 
(1914), 112 L. T. 257 ; R. v. Bloomsbury Income Tax 
Comrs., [1915] 3 K. B. 768 ; Blair v . Haycock Cadie Co. 
(1917), 34 T. L. R. 39 ; Radcliffe v . I. R. Comrs. (1921), 
90 L. J. K. B. 568 ; Rainham Chemical Works v. Belve- 
dere Fish Guano Co., [1921] 2 A. C. 465. 

12. Two men company.] —The use 

of Cos. Acts for the purpose of enabling two 
partners to carry on business with limited liability 
is an abuse of those Acts ; but, nevertheless, a 
co. created by registration under those Acts is 
an effectual co., though it be formed for this 
purpose ; & the contracts of such a co. are not 
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the contracts of the partners, & the partners 
cannot be sued personally on them, though 
possibly if the partners A the co. were both 
before the ct., the creditors under the co.’s con- 
tracts might be held entitled to an indemnity 
from the partners personally. — Munkittrick v. 
Perryman A Hands (1896), 74 L. T. 149 : 12 
T. L. R. 232, D. C. 

13. Club.] — The members of a 

club were formed into a joint stock co. incor- 
porated under Cos. Acts for the purpose of carrying 
on the club. There was no rule in the memo- 
randum or arts, of assocn. or constitution of the 
club which prevented other than members of the 
club from holding shares in the co., A in time, 
owing to the deaths of some members A the 
resignation of others who were shareholders, a 
few shares became the property of persons who 
were not members. 

The co. in carrying on the club, among other 
things, sold by retail intoxicating liquors A 
tobacco to members of the club : — Held : the co. 
was a separate legal entity from the members of 
the club, A the sale of the intoxicating liquors A 
tobacco to members was not in law or in fact a 
distribution of the common property of the 
members among themselves, but the sale by 
retail of these articles by the co. to the members. 
— National Sporting Club, Ltd. v. Cope (1900), 
82 L. T. 352 ; 64 J. P. 310 ; 48 W. It. 446 ; 16 
T. L. R. 158 ; 19 Cox, C. C. 485, I). C. 

14 . .] — According to English law it 

is not possible for an individual corporator to 
be the legal owner of the whole of the stock of a 
co. so as legally to be the sole shareholder, inas- 
much as the co. would by English law cease to 
exist if the number of corporators fell below a 
certain standard (Fletcher Moulton, L.J.). 

The acquisition of the whole of the shares of a 
corpn. by one individual does not of itself alter 
the nature of his relationship to the corpn. His 
dc facto control when lie possesses 98 per cent, is 
probably complete from a practical point of view, 
A although it is no doubt rendered more com- 
plete in theory when he possesses himself of the 
whole of the shares, it is still of the nature of a 
control exercised by corporators over the corpn., 
A does not make him A the corpn. in any sense 
identical. The directors of the corpn. do not 
become his agents. Their duties are still controlled 
by the rules A constitution of the corpn. itself 
(Fletcher Moulton, L.J.). — Gramophone A 
Typewriter, Ltd. v. Stanley, [1908] 2 K. B. 
89 ; 77 L. J. K. B. 834 ; 99 L. T. 39 ; 24 T. L. R. 
480 ; 15 Mans. 251 ; sub nom . Stanley v. 

Gramophone A Typewriter, Ltd., 5 Tax Cas. 
358, C. A. 

A n notations : — Refd. American Thread Co. r. Joyce (1912), 
106 L. T. 171 ; Continental Tyre A Rubber Co. (Great 
Britain) v. Daimler Co., Continental Tyre & Rubber Co. 
(Great Britain) v. Tilling, [1915J 1 K. B. 893 ; I. R. 
Comrs. v. Sansom, [1921 J 2 K. B. 492. Mentd. Salmon 
v. Quin & Axtons, [19091 1 Ch. 311 ; Logan v. Davis 
(1911), 104 L. T. 914; Liverpool & London & Globe 
lnece. v. Bennett, Brice v. Northern Assce., Brice r. 
Ocean Accident & Guarantee Corpn., [19121 2 K. B. 
J 1 S Smith v. Incorporated Council of Law Reporting 
for England & Wales, 11914] 3 K. B. 674 ; I. R. Comrs. i\ 



t 744 ; Gas Lighting Improvement Co. v. 

I. Ii. Comrs., [1923] A. C. 723. 


15 . 


Company acting solely on behalf 


of originators.] — A co. which is duly incorporated 
cannot be disregarded on the ground that it is a 
snam, although it may be established by evidence 
l £ operations it does not act on its own 

Deiialf as an independent trading unit, but simply 


for & on behalf of the people by whom it has been 
called into existence (Lord Buckmaster). — 
Rainham Chemical Works, Ltd. v. Belvedere 
Fish Guano Co., [1921] 2 A. C. 465 ; 90 L. J. K. B. 
1252 ; 126 L. T. 70 ; 37 T. L. R. 973 ; 66 Sol, Jo. 
(W. R.) 7 ; 19 L. G. R. 657, H. L. ; ajfg. S. C. sub 
nom. Belvedere Fish Guano Co. v . Rainham 
Chemical Works, Feldman & Partridge ; Ind, 
Coope A Co. v. Same, [1920] 2 K. B. 487, C. A. 

Annotations : — Mentd. Said v. Butt, [1920] 3 K. B. 497 ; 

Kennard v. Cory (1922), 91 L. J. Ch. 452 ; Performing 

Right Soc. v. Ciryl Theatrical Syndicate (1923), 92 

L. J. K. B. 811. 

16 . & person creating company.] — 

R. v. Grubb, [1915] 2 K. B. 683 ; 84 L. J. K. B. 
1744 ; 113 L. T. 510 ; 79 J. P. 430 ; 31 T. L. R. 
429; 59 Sol. Jo. 547; 25 Cox, C. C. 77 ; 11 
Cr. App. Rep. 153, C. C. A. 

Annotations: — Reid. II. t'. Bottomley (1922), 87 J. P. 26 ; 

R. v. Cuffin (1922), 127 L. T. 564. 

17 . .] — The registered owner, 

D., of a trade mark applied to razors, formed a 
co., of which he was the only substantial share- 
holder, for dealing in the razors, but did not 
assign the trade mark to the co. In an action 
by the co. A I), for infringement of the trade mark, 
defts. contended that the co. could not obtain an 
injunction, A that D. could not recover danmges. 
Pltf . co. was dismissed from the action : — Held : 
on appeal (1) the co. could not be regarded as 
the agents of L>. ; (2) as defts. had not repeated 
in their defence their offer of an undertaking, 
there was nothing to prevent I). from obtaining 
an injunction. — Fkam Manufacturing Co., Ltd. 
v . Morton (Eric) A Co. (1922), 40 R. P. C. 33, 
C. A. 

18. Conveyance of property by 

partners to company— Members of partnership 
& of company identical.] — By deed between the 
eight partners composing a firm, of the first 
eight parts, A a limited co. of the ninth part, it 
was recited that the partners were desirous that 
their business should be reconstructed as a limited 
co., A had agreed that the whole of the under- 
taking, property, A liabilities of the firm should 
be transferred to a co.. to be formed of all the 
partner in the firm exclusively, for the purpose 
of taking over the same ; A that there should 
be allotted amongst the partners, in propor- 
tion to their shares in the partnership, the 
whole of the shares in the co. The deed then 
recited that such a co. had been registered, being 
that party to the deed, A that all its shares were 
taken A held by the partners in specified pro- 
portions ; A it was thereby witnessed that, “ in 
pursuance of the said arrangement, A for the 
purpose of giving effect to the said scheme, A of 
vesting the real estate of the partnership in the 
co.,” the eight partners conveyed A assigned to 
the co. all the real estate A trade marks of the 
partnership : — Held : the deed was a transfer of 
property from individuals to a corpn. in con- 
sideration of “ stocks or securities ” within the 
meaning of Stamp Act, 1870 (c. 97), s. 71, A 
accordingly was a “ conveyance on sale ” charge- 
able with an ad valorem duty within the sched. to 
that Act, A was none the less so because the 
eight partners who conveyed the property were 
also the individuals who constituted the corpn. 



Annotations : — Refd. Coats u. I. R. Comrs., [1897] 2 Q. B 
423. Mentd. G. N. lly« r. I. R. Comrs., [18JJ] 2 Q. 1L 
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Companies. 


Sect. 1. — Nature and characteristics. Sect. 2. Parts 
II. <$c III. Sect. 1 : Sub-sect. 1 ,] 

Majority of shares held by alien members .] — See 

No. 20, post. 

See, also, No. 74, p>ost. 


Sect. 2. — DEFINITIONS AND CLASSIFICATION. 

19. Company— Society formed under Industrial 
& Provident Societies Acts.]— An industrial society 
formed under Industrial & Provident Societies 
Acts is not a “ co.” within any of the legal mean- 
ings of that word. — Great Northern Ky. Co. v. 
Coal Co-operative Society, [1896] 1 Ch. 187 ; 
05 L. J. Ch. 214 ; 73 L. T. 443 ; 44 W. R. 252 ; 
12 T. L. R. 30 ; 40 Sol. Jo. 52 ; sub norn. Re Coal 
Co-operative Society, Great Northern Ry. 
Co. v. Coal Co-operative Society, 2 Mans. 621. 
Annotation : — Mentd. Clark v. Balm, Hill, [1908] 1 K. B. 

667. 

See, generally, Industrial, Provident, & 
Similar Societies. 

Under investment clause In wills .] — See 

Wills. 

20. Joint stock company — Literary & Scientific 
Institutions Act, 1854 (c. 112), s. 30 (1).] — (1) A I 
literary & scientific institution, in the property 
of which proprietors were interested in proportion 
to the number of their shares, which shares were 
transferable & transmissible : — Held : to be in 
the nature of a joint-stock co. within Literary & 
Scientific Institutions Act, 1854 (c. 112), s. 30. 

(2) Co. distinguished from partnership (see No. 4, 
ante). — Re Russell Institution, Figgins v. 
Bagiiino, [1898] 2 Ch. 72 ; 67 L. J. Ch. 411 ; 78 
L. T. 588 ; 14 T. L. R. 400 ; 42 Sol. Jo. 508. 
Annotation: — As to { 1) Refd. Rc Jones, Clegg v. Ellison, 
[1898] 2 Ch. 83. 

See, generally, Literary & Scientific Institu- 
tions. 

21. Public company — Judgments Act, 1838 

(c. 110).] — A co., not incorporated by charter, 
but which had all the attributes of publicity — | 
such as, returning the names & places of abode of 
its members, & of the officer to sue & be sued j 


consider thereof should direct otherwise, & then 
for that time only : — Held : the society was a 
public co. within Apportionment Act, 1870 (c. 35), 
& the surplus profits for the five years ending 
Dec. 31, 1878, payable in respect of shares in the 
society specifically bequeathed by a will dated in 
1875, the testator dying in the same year, were 
apportionable . — Re Griffith, Carr v. Griffith 
( 1879), 12 Ch. D. 655 $ 41 L. T. 540 ; 28 W. R. 
28. 

Annotations : — Refd. Re Sharp, Rickott v. Sharp (1890), 
62 L. T. 364; Re Sale, Nisbefc v. Philp, [1913] 2 Oh. 
697 ; Re Jowitt, Jowitt v. Keeling, [1922] 2 Ch. 442. 

23. .] — Every co. registered under 

1862 Act, is a public co. within Apportionment 
Act, 1870 (c. 35 ). — Re Lysagiit, Lysaght v. 
Lysaght, [1898] 1 Ch. 115 ; 67 L. J. Ch. 65 ; 
77 L. T. 637, C. A. 

Annotations : — Refd. Re White, Theobald v. White, [1913] 

1 Ch. 231. Mentd. Re Edwards, Nowbery v. Edwards, 
[1918] 1 Ch. 142. 

24. Company registered as private 

company under 1908 Act, s. 121.] — The term “ pri- 
vate co.” in 1908 Act, s. 121, is only a convenient 
way of describing, for the purposes of that Act, a 
particular class of cos. subject to the Act ; & a 
co. incorporated under the Cos. Acts either before 
or after that Act, & so constituted, either originally 
or by subsequent alteration of its articles, as to 
be a private co. within the meaning of that 
expression in s. 121 of the Act, is nevertheless a 
“ public co.” for the purposes of the Apportion- 
ment Act, 1870 (c. 35). — lie White, Theobald v. 
White, [1913] 1 Ch. 231 ; 82 L. J. Ch. 149 ; 108 
L. T. 319 ; 57 Sol. Jo. 212. 

See, generally, Executors & Administrators ; 
Settlements ; Trusts & Trustees ; Wills. 

Under investment clause in wills .] — See 

| Wills. 

25. Private company — 1908 Act, s. 121 — How 
ascertained.] — For the purpose of determining 

1 whether a co. is a “ private co.” within 1908 Act, 
s. 26, sub-sect. 3, & as such exempt from the 
liability imposed by that sub-section upon cos. 
except private cos. — of sending to the registrar 
of cos. with the prescribed summary an audited 
balance-sheet, the articles of the co. are alone 
to be looked at & are the sole test as to whether 


in the name & on behalf of the co. — is a public 
co. within above Act. — Macintyre v. Connell 
(1851), 1 Sim. N. S. 225 ; 20 L. J. Ch. 284 ; 18 
L. T. O. S. 24 ; 15 Jur. 529 ; 01 E. R. 87 ; subse- 
quent proceedings, 1 Sim. N. S. 252. 

Annotations: — Consd. Nieholls v. Roscwariie (1859), 6 
C. B. N. S. 480 ; Re White, Theobald v. White, [1913] 
1 Ch. 231, Refd. Re Lysaght, Lysaght v. Lysaght, 
[1898J 1 Ch. 115. 

See, generally. Judgments & Orders. 

22. Under Apportionment Act, 1870 

(c. 35).] — By the deed of settlement of an un- 
incorporated life assurance society, established 
in 1843, & possessing certain powers under a 
special Act of Parliament passed in 1808, pro- 
vision was made for division of one-tenth of the 
surplus profits amongst the shareholders, & that 
such division should be made once in every live 
years, unless a special meeting duly convened to 


a co. is a private co. for that purpose ; & conse- 
quently, if a co. “ by its articles ” contains the 
three conditions specified in sect. 121 of the Act 
& is therefore a “ private co.,” it does not cease 
! to be a private co. so as to render it liable to a 
penalty for not sending in an audited balance- 
sheet, merely because it does not in fact comply 
with those conditions in the articles, as for in- 
stance, that the number of its members exceeds 
the prescribed number of fifty. — Park v. Royal- 
ties Syndicate Ltd., [1912] 1 K. B. 330; 81 
L. J. K. B. 313 ; 106 L. T. 184 ; 76 J. P. 93 ; 
19 Mans. 97, D, C. 

See, also , No. 24, ante. 

Companies limited by guarantee — Liability of 

members.] — See Nos. 398, 7574, 7593, post. 

Alteration of articles.] — See No. 4055, 

post. 
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Part II. — Domicil, Residence and Nationality of Companies. 


26. How determined — Registration according 
to English law — Though majority of shares held 
by alien enemies.] — An action was brought by a 
co. to recover the price of goods sold & delivered. 
The co. was registered in England under the 
Cos. Acts about eight years ago, having its office 
in London & its factory in Birmingham. Of its 
shares 380 were held by a naturalised German 
living in this country, & 1,435, being practically 
the whole of the remaining shares, were held by 
Germans resident in Germany. It was not 
disputed at the trial that the sum claimed was 
owing by defts., but the judge of the City of 
London Ct. decided that owing to the com- 
position of pltf. co. it was not entitled, during 
the continuance of a state of war between this 
country & Germany, to sue in respect of the 
debt : — Held : when once the co. was registered 
according to English law, it became resident in 
this country, & was consequently entitled to 
-judgment. — Amorduct Manufacturing Co., Ltd. 
v. Defries & Co. (1014), 84 L. J. K. B. 586 ; 
112 L. T. 131 ; 31 T. L. K. 09 ; 59 Sol. Jo. 91, 

D 0 

Annotation Foild. Continental Tyre & Rubber Co. 
f Groat Britain) t\ Daimler Co., Continental tyie A 
Rubber Co. (Great Britain) r. Tilling (1915), 81 L. J. K. B. 

926. 

Companies as alien enemies.]— See, generally , 

Aliens, Vol. II., pp- 145, 140. 

27. Company may have two domicils. J A co. 

mav have two domicils, & places of business may 
for the purpose of founding jurisdiction be treated 
as places of domicil, & service there _is sufficient . 
—Carbon Iron Co. v. Maclaken ( 18 oo),oH.L. 
Cas. 416 ; 24 L. J. Ch. 020 ; 20 L. 1. O. S. 42 ; 
3 W. R. 597 ; 10 E. R. 901, lLL ; ;rmb. G.snb 
nom . Maclaken v. Stainton (18d 2), lb Beav. ~79. 
Annotations:— FoM. Newby r. Colt’s Patent Firearms Co. 


(1872), L. It. 7 Q. B. 293. Consd. Nutter v. Measageries 
Maritimes De Franco (1885), 51 L. J. Q-B. 5 27."Folld. 
Haggin v. Comptoir D’Escomptc do Paris, Mjaon & 
Barry v. Comptoir D’Escompte do Paris (1889), 23 
Q. B. D. 519; La Bourgogne, [1899) P. l;De Beers 
Consolidated Mines v. Howe, U905] 2 K. B. 612. Consd. 
Saccharin Corpn. v. Chemisohe Fabrik Von Heyden Akt., 
[1911 J 2 K. B. 516. Refd. Okura u. Forsbaoka Jernverks 
Akt., [1911] 1 K. B. 715. Mentd. PemmU v. Roy (1853), 
22 L. J. Ch. 409 ; Walker v. Brooks (1856), 4 W . R. 347 , 
Venning v. Loyd (1859), 1 De G. F. & J. 193 Maunder 
v. Lloyd (1862), 2 John. & H. 718; Re Boyse, Grafton * 
Crofton (1880), 15 Ch. D. 591 ; McHenry v. Lewis (1882), 
22 Ch. I). 397 ; Hyman v. Helm (1883), 24 Ch. D. 531 , 
Ewing i\ Orr Ewing (1885), 10 App. Cas. | 60 » n ‘ j ft Pena 
Copper Mines u. Rio Tinto Co. (1911), 105 L. T. 846. 

28. “Company in United Kingdom ”■ — Com- 
pany registered & managed in England — Though 
property situate & operations carried on abroad- 
Construction of will.] — A testator authorised his 
trustees to invest in the stocks, shares, or securities 
of “ any co. in the United Kingdom ” : - Held : 
a limited co. registered in England & having its 
head office in England, where its directors met to 
manage the affairs of the co., was a “ co. in the 
United Kingdom” within the meaning of the 
investment clause, although its property was 
situate abroad A its operations were abroad. — 
Re Hilton, Gibbes v. Hale-Hinton, [1909] 2 
Oh. 548 ; 79 L. J. Oh. 7 ; 101 L. T. 229 ; 17 
Alans. 19. 

For registration of British ship.] — Sec Shipping 

& Navigation. , _ 

For purposes of taxation.] — Sec Income Tax ; 

Revenue. , - „ 

For purposes of service of legal process .] — bee 

Practice & Procedure. 

Jurisdiction of county courts.]— /Sto? County 
Courts, Vol. XIII., pp. 459, 400. 

Jurisdiction of Mayor’s & City of London Court.] 
— See Mayor's Court, London. 

Foreign companies.] — See Part XII., post . 


Part III. 


Companies under Companies (Consolidation) 
Act, 1908, and Similar Acts. 


Note. — The principal Act note in force ' in 
England is Companies (Consolidation) Act, 190 
(c. 09), referred to as 1908 Act , which ’^pV e ^y 
enacted consolidated Companies Act, 1802 (c. ov) 

& amending Acts. _ , , , 7 , 

In considering the cases in this Part regard should 
he had to their dates & the Act wider which they 
were decided . 

Sect. 1. —PROMOTION AND FLOTATION. 

Sub-sect. 1.— Who are Promoters. ; v. « r. w from“the‘ co. for the con- 

29. In general.] — Action brought by pltf. ! ^r t em a tramways, by means of whi ch 
under 1867 Act, s. 38, to recover the am ount paid struction of the tramwa) , y ~ 

f. 


bv him on certain shares taken by him in the L. Co. 
oil ttm ground of the fraud of defts., promoters 
of the co., in omitting from the prospectus two 
contracts entered into by them as 
the one a contract between defts. C. & P. ® . ou ® 
S., for the purchase of certain foreign concisions 
for the construction of tramways which the w>. 
was afterwards incorporated to make ^ work , 

. the other a contract between defts. O. « r. ® 
i deft. G., as to certain payments to be mad® y 
i n tr p to G. in consideration of his obtaining 


PART II. 

d. How determined — Management 
& head office in foreign country .) — A 
foreign co. had a place of business in 
v., where it carried on a trading busi- 
ness, although its principal place of 
business & head office, whore the 
meetings of the governor, chief traders 
Shareholders were held, were in E. : — - 
E- must be regarded as the domicil 
cL tl [?Jl 0 .*r“ WlIJ30N v ' Hudson’s Bay 

can! 1 884 f ’ 1 Bt °- R - n., 102.— 

•• 7; — .1— North West Tim- 

McMillan (1886), 3 Man. 

A '. 277.-— CAN. 


-.) — Braun v. Davis 
Northern assurance Co., Gar- 

nishees (1894), 9 Man. L. R. *>*>4. 

CAN. . , „ 

* Operations carried on 

elsewhere. ]— Weisd ach Incandescent 
Gaslight Co. i\ 8t. Llglr (189j), 

16 1\ K. 382.— CAN. 

h — Halifax 

City v. McLaughlin Carriage Co. 
(1907), 27 C. L. T. bf>9 ; 39 8. • «• 

17 4. -CAN. _ ONTARIO 

Wind Engine & BumfOo. r .v El y Pr 1U rP 
(1912), 20 W. L. R. 697 ; 2 W. W. K. 
60 ; 2 D. L. K. 270. CAN. 


i. Carrying on business.) 

Tf h. cornu carries on business in tne 
colony it may be said to be resident 
iu '.he colony. — M cCaul v. 
land Loan it Meucaxtiu) AokmoY 

Co. (I®), 

guson Syndicate Co- Ltd. (1892), 
U^N. Z. L. j — l\v AL LiS v. Gordon 

Diamond Mining Co., Ltd. (1 )» 

6 H. 0. 43. — S. AF. 

27 i. Company 

domicils. ) — Wallis Jordon Dia 
mond Mining Co., Ltd. 

H. C. 43. — S. AF. 
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Sect. 1 . — Promotion and flotation : Sub-sects. 1 

fraud pltf. had been induced to take the shares, 
which proved worthless. The jury found that 
these contracts were material to be made known 
to the intended shareholders of the co. :—Held : 
11) the contracts ought to have been specified in 
the prospectus, & defts. were liable ; (2) the words 
44 knowingly issuing” in sect. 38 mean inten- 
tionally issuing a prospectus without inserting 
the contracts which are required by that sect, 
to be specified, although they are omitted under 
the bond fide belief that it is unnecessary to specify j 
them ; (3) the prospectus was issued by the pro- | 
moters as promoters within the meaning of the j 
statute, notwithstanding they issued it after the 
co. had been registered, A after the prospectus 
had been settled by the board of directors. 

At the trial the judge directed the jury that if 
the real damage occasioned to pltf. by deft.'s 
fraud w r as the price he paid for the shares, he was . 
entitled to recover that amount. The jury | 
assessed the damages at the price paid by pltf. : — 
Held : (4) the direction was right, & the shares 
taken by pltf. being worthless he was entitled to 
recover the amount paid by him for them. 

(5) A promoter is one who undertakes to form 
a co. with reference to a given project A to set it 
going, A who takes the necessary steps to 
accomplish that purpose (Cockburn, C.J.). — 
Twycross v. Grant (1877), 2 0. P. D. 469 ; 46 
L. J. Q. B. 636 ; 36 L. T. 812 ; 25 W. R. 701, C. A. 

Annotations : — As to (1 ) Folld. Capel v. Sim's Ships Composi- 
tions Co. (1888), 57 L. J. Ch. 713. Reid. Cackett v. 
Keswick, [1902) 2 Ch. 456; Nash v. Calthorpe, [1905] 

2 Ch. 237 ; Macleay v. Tait, 11906] A. C. 24. As to (2) 
Consd. Sullivan v. Mi t calf e (1880), 5 C. P. D. 455 ; Baty 
v. Keswick (1901), 85 L. T. 18. Folld. Watts v. Bucknall, 
[1903] 1 Ch. 766. Apld. Shepheard r. Broome, [1904 
A. C. 342. Reid. Stevens r. Hoare (1904), 20 T. L. It. 
407. As to (3) Consd. Waddell v. Blockcy (1879), 4 
Q. B. 1). 678. As to (4) Consd. Macleay r. Tait, [1906] 
A. C. 24. Reid. Arkwright v. Newbold (1881), 17 Ch. D. 
301 ; Peek r. Berry (1887), 37 Ch. 1). 541 ; Capel v. Sim’s 
Ships Compositions Co. (1888), 57 L. J. Ch. 713 ; Shaw 
v. Holland (1900), 82 L. T. 782. As to (5) Reid. Emma 
Silver Mining Co. v. Lewis (1879), 4 C. P. I). 396; Re 
Great. Wheal Polgooth Co. (1883), 53 L. J. Ch. 42. 
Generally , Retd. Marshall r. Morrison, [1907 J W. N. 29. 
Mentd. It* Lisbon Steam Tram. Co., Re Grant’s Examina- 
tion (1876), 24 W. it. 516 ; lie Caerphilly Colliery Co., 
Onnerod’s Case (1877), 37 L. T. 244 ; Craig v. Phillips 
(1877), 7 Ch. B. 249 ; Samway v. Winch (1893), 9 T. L. li. 
552. 

30. .] — Jubilee Cotton Mills, Ltd. 

(Official Receiver A Liquidator) v. Lewis, 
No. 75, 'post. 

31. Question of fact not law.]— Defts., 

metal brokers, having previously sold ore of an 
American mine on a commission of 2J per cent., 
arranged with a proprietor to assist in selling the 
mine to a co. to be raised by him in England. 
He was to procure the appointment of defts. 
as metal brokers of the co. at the usual rate of 
English commission, A he promised that defts. 
should be liberally remunerated to the extent at 
least of £5,000 for their assistance, A to compen- 
sate for the loss of the higher commission. They 
were, as he knew, acquainted with facts detri- 
mental to the reputation of the mine, A he promised 
the liberal remuneration to ensure their silence 
respecting them. Defts. assisted him in his 
endeavours to sell the mine to a co. to be formed 
for the purchase of it, but left him to fix the price, 
get up the co., & manage all details respecting the 


sale. He procured the formation of pltf. co. 
& the purchase by it of the mine for £100,000, 
half to be paid in cash A half in paid-up shares. 
Defts. were appointed metal brokers of the co. 
at 1 per cent, commission, allowed themselves 
to be named in the prospectus as being ready 
to answer any inquiries relating to the mine, & 
answered such inquiries, but kept silence with 
respect to the detrimental facts known to them. 
Payment having been made for the mine to the 
proprietor, 250 fully paid-up shares out of those 
received from the co. were transferred by him to 
defts., A were subsequently sold, A the proceeds 
received by them. This transaction was not 
disclosed to the co. In an action to recover the 
proceeds as secret profits made by promoters, the 
judge left the question of promotership, without 
any definition, to the jury, who found that defts. 
were promoters, A gave a verdict for pltf. : — 
Held : (1) there was ample evidence for the jury, 
A the judge was not bound to give them a definition 
of the term 44 promoter,” which had no very 
definite meaning, but involved the idea of exertion 
for the purpose of floating a co., A also the idea 
of some duty towards the co., imposed by or 
arising from the position which the so-called 
promoter assumed toward it ; A defts. were in a 
fiduciary relation to the co., A therefore liable to 
refund the secret profits, even though the contract 
of sale was not rescinded ; (2) the question of 
, promotership is one of fact, A not of law ; (3) per- 
j sons who get up A form a co. have duties towards 
j it before it comes into existence ; (4) there may 
; be promoters of a co., even after it is registered A 
| incorporated, other than its directors, so long as 
I it is not in a position to perform the obligations 
imposed upon it by its creators. — Emma Silver 
Mining Co. v . Lewis (1879), 4 (\ P. D. 396; 
40 L. T. 749 ; 27 W. R. 836. 

Annotations : — As to ( 1) Folld. Lydney & Wigpool Iron Ore 

Co. v. Bird (1886), 33 Ch. B. 85. Reid. Rc Groat Wheal 

Polgooth Co. (1883), 53 L. J. Ch. 42. As to (2) Reid. 

Rc Olympia, [1898] 2 Ch. 153. 

32. Exertion of flotation of company.] — 

Emma Silver Mining Co. v. Lewis, No. 31, ante. 

33. Term not of law but of business.] — 

G. had purchased certain calico printing works 
for the sum of £15,000. G. AS. associated them- 
selves together as promoters of a co. formed for 
the purchase of the works from G., A for the 
purposes of the negotiations for such purchase a 
contract, which the jury found to be a sham con- 
tract, was entered into between them for the 
pretended sale of the works by G. to S. for £20,000. 
The co. was ultimately formed, its directors 
being nominees of G, A S., A the works were 
conveyed by G. A S. to the co. for £20,000. It 
was agreed between G. A S. that G. should pay 
the sum of £3,000 out of the purchase-money to 
S., but this agreement was not communicated to 
the directors of the co. when the sale to the co. 
was effected ; — Held : 8., as a promoter of the 
co., was not entitled to secure any profit to him- 
self out of the formation of the co. without the 
knowledge of the directors, A such being the case 
the co. were entitled to treat the agreement made 
between G. & S. as made by 8. on their behalf, A 
to enforce it against G., A consequently they coulc 
recover from G. so much of the £3,000 which h< 
had agreed to pay to 8. as remained unpaid. 

The term promoter is a term not of law but o 


PART III. SECT. 1, SUB-SECT. 1. 

82 i. In general — Exertion of flota- 
tion of company . } — One who brings a 
co. into existence by taking an active 
part in forming it or in procuring 


persons to join it as soon as it is techni- 
cally formed is a promoter of the co. — 
Whbal Ellen Gold Mining Co. v. 
READ (1908), 7 C. L. R. 34.— AUS. 


32 ii. 


-.) — The term pro« 


motor involves the idea of exertion f 
the purpose of getting up & starting 
co. or in other words floating it 
also the idea of some duty to war 
the eo. imposed by or arising^ fro 
the position which the so-oalled pi 
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business, usefully summing up in a single word 
a number of business operations familiar to the 
commercial world by which a eo. is generally 
brought into existence (Bowen, J.). — Whaley 



A. mwUUums: Bdd* Re Great Wheal Polgooth Co. (1883) 

J n w **P° o1 Ron 0rc Co. v. Bird 

(1886), 33 Ch. D. 85 , Grant v. Gold Exploration & 
Development Syndicate, [1900] 1 Q. B. 233. 1 

34. Particular cases — Solicitor profiting bv 
formation of company.] — T., a solr., acting for the 
promoters of an intended co., with an under- 
standing that he should be its solr. when formed, 
entered into an arrangement with R., who had 
purchased property suitable for the co. as a 
speculation, that such purchase should be on their 
joint account, & that all negotiations relating to 
the property should be in the name of R. alone, 
& that the name of T. should not appear. The co., 
whilst T.’s interest in the property was concealed 
from them, & under the advice of the firm in 
which he was a partner, purchased from R. a 
portion of the property at a sum larger than the 
price paid by R. & T. for the whole, & the profit 
was divided between them. The co. afterwards 
discovered the circumstances under which the 
sale had been made to them : — Held : the co. were 
entitled as against T. to the benefit of his contract 
with R., so far as related to the premises sold to 
them ; & T. was entitled to receive from the co. 
only the difference between the sum paid by him 
for his share of the property & the value of the 
portion of the property retained by him, & the 
surplus -which had been paid by the co. to him 
must be repaid with interest at the rate of £5 per 
cent. 

That T., & perhaps his partner, P., were original 
promoters of the bank appears from the minutes 
of the first meeting which is described as a meeting 
of the promoters of the scheme for establishing a 
new joint stock bank. At the meeting the only 
persons present were T., P. A S., A upon this 
occasion T. A his partner expressed their willing- 
ness to undertake the office of solrs. to the bank. 
From that time, therefore, T. stood in a relation 
to the present A future members of the co. which 
precluded him from deriving any private benefit 
to himself from any contracts or negotiations 
entered into by him on their behalf (Lord Chelms- 
ford). — Tyrrell v. Bank of London (18(52), 
10 II. L. Cas. 26 ; 31 L. J. Ch. 369 ; 6 L. T. 1 ; 
8 Jur. N. S. 849 ; 10 W. R. 359 ; 11 E. R. 934, 
H. L. ; varying S. C. sub now. Bank of London 
v . Tyrrell, 27 Beav. 273. 

/lwriotefionfir .* — Diftd. Mason's Hall Tavern Co. t\ Nokes 
22 L. T. 503. Bold. Re Mason’s Hall Tavern Co., 
Oralis Case (1869), 21 L. T. 221 ; Imperial Mercantile 
Crodit Assocn. e. Coleman (1871), 6 Ch. App. 562, n. ; 
Kimber v. Barber (1872), 8 Ch. App. 56 ; Lindsay Fetro- 
loum Co. Hurd (1874), L. K. 5 1'. C. 221 ; Albion Steel 
5c Wire Co. v. Martin (1875), 24 W. It. 134 ; Re Western 
, Canada Oil Lands & Works Co., Carling’s Case (1875), 
, Jlfl* 580; New Sombrero Phosphate Co. r. 
n l>» 5 Ch. D. 73; Re Capo Breton Co. 
Vi ? 29 Ch. D. 795 ; Re Haslam & Hicr-Evans (1902), 

11914] : 1 Ch 332 * EUx&ric Palaces v. Baines, 

t : ®°ttcltor acting for company in early 

.• Bes.j-—A solr. acting for a co. in its early stages 
°t to be treated as a promoter of the co. — 


Re Great Wheal Polgooth Co., Ltd. (1883), 
53 L. J. Ch. 42 ; 49 L. T. 20 ; 47 J. P. 710 ; 32 
W. R. 107. 

36. Temporary secretary receiving com- 

mission on formation of company — “ Person who 
has taken part in the formation or promotion/’] — 

H., in 1888, acted temporarily as secretary oi a 
co. formed for the purchase of an hotel A gardens, 
the vendor of which had offered £2,000 to him A 
other persons if they would form such a co. H. 
received £250 of this amount to the knowledge of 
the other persons, who became the directors, A 
the date & parties to the agreement under which he 
took this profit were stated in the prospectus 
to the public inviting share subscriptions : — 
Held : although the facts showed that U. was in 
every sense of the words a “ person who had taken 
part in the formation or promotion of the co.,” 
within 1890 Act, s. 10, yet there was no legal 
obligation on him to account to the co. for the 
money which he had received. — Re Sale Hotel A 
Botanical Gardens Co., Ltd., Ex p. Heskkth 
(1898), 78 L. T. 368 ; 4(5 W. R. (517 ; 14 T. L. R. 
344 ; 42 Sol. Jo. 41(5, C. A. 

Annotation Refd. Re Olympia (1898), 78 L. T. 159. 

See, also , Nos. 45, 47, 82, post. 


Sub-sect. 2.— Relationship between Promoter 

and Company. 

37. Nature— Neither agency nor trusteeship — 
Principles of agency & trusteeship apply. ]— (1) Al- 
though a promoter of a co. cannot be considered 
an agent or trustee for the co., the co. not being 
in existence at the time, yet the principles of the 
law of agency A trustees) lip are applicable to his 
case, & he is accountable for all moneys obtained 
by him from the funds of the co. without the 
knowledge of the co. 

(2) The fact that a promoter is acting as agent 
for the vendors in getting up a co. for the purchase 
of their property does not exonerate him from 
accounting to the co., when formed, for any secret 
pro! it made by him. 

(3) In estimating the amount of the secret 
profit for whicli a promoter was accountable to the 
co. be was held entitled to be allowed the legitimate 
expenses incurred by him in forming & bringing 
out the co., sucli as the reports of surveyors, the 
charges of solrs. & brokers, & the cost of advertise- 
ments, but not a sum of money whicli he had 
expended in obtaining from another person a 
guarantee for the taking of shares. — Lydney & 
W igpool Iron Ore Go. v. Bird (1886). 33 Ch. I). 
85 ; 55 L. J. Ch. 875 ; 55 L. T. 558 ; 34 W. R. 
749 • 2 T. L. R. 722, C. A. 

A nnotation# :—-As to ( 1) Consd. Re Faure Electric Accumu- 
lator Go. (1888), 40 Ch. 1). 141 ; Metropolitan Coal Con- 
sumers Assocn. t\ Scrimgeour, [1895] 2 Q. B. 604. Reid. 
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38. 


Fiduciary.] — The L. Co. was pro- 
r krmod hv the directors of the I,. 


moted & formed by the directors 


towards it.— H brz- 

I/ST n 9 (\h¥S. a S™™> Atwkb & Co.. 
U»08] T. S. 332. — S. AF. 


»vino P ^it i ^T c °* e *~ Stocfcto-ofcer ts- 


Coast Mining Co., Ltd. v. Falknkk, 
Bell & Co. (1888), 15 R. (Ct. of Sess.) 
290 ; 25 Sc. L. R. 226. — SCOT. 

PART III. SECT. 1, SUB-SECT. 2. 

38 I. Nature — Fiduciary.}— -E. had 
on behalf of himself & C. acquired from 
B., the owner of a mining lease, an 


option to purchase it for £2,500 on the 
terms that, on the sale of the lease to 
a eo. whicli E. intended to promote 
B. would pay to E. two -thirds of tin 
difference between that sum & 1,400 

— one -third for E. & one-third for t. 
E. & others subsequently promoted a 
co. which purchased the lease & paid 
* ~ t> the 69. Aon of which B. paid to E. 
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Companies. 


Sect. 1 . — Promotion and flotation : Sub-sect, 2.] 

Syndicate for the purpose of purchasing part of the 
property of the syndicate, consisting of nitrate 
works. The directors of the syndicate prepared 
& signed the memorandum & arts, of assocn. of the 
co., the arts, nominating them as directors & 
stating specifically that they were also the directors 
of the syndicate. They also prepared the co.’s 
prospectus & purchase-contract, & affixed the 
seals of the syndicate & of the co. to the latter. 
The co/s solrs. & secretary were also the same 
as those of the syndicate. Two years after the 
date of the contract & the completion of the pur- 
chase the shareholders of the co., believing that 
their property had been purchased at an over- 
value & that there had been misrepresentations 
in the contract & prospectus, appointed an 
independent board of directors who, after investi- 
gating the facts & with the sanction of a general 
meeting of the shareholders, brought an action 
against the syndicate & the directors for rescission 
of the contract & damages on the ground of 
misrepresentation, misfeasance, breach of trust, 
concealment of material facts, but not alleging 
fraud. From the date of the contract & down 
to & also since the commencement of the action 
the co. had, first by its original directors & after- 
wards by its independent board, carried on 
business & worked the property the subject of 
the contract : — Held : the co. was not entitled 
to rescission or damages, for (1) at the date of 
the contract the co. had, by its memorandum 
& arts., notice that its directors were also the 
vendors or agents of the vendor syndicate, & 
the mere fact that its directors did not constitute 
an independent board was not a sufficient ground 
for setting aside the contract ; (2) there had been 
no misrepresentation made to, or any material 
fact concealed from, any of the persons who were 
members of the co. at the date of the contract, 
those persons being the directors themselves ; 
(3) although the contract & prospectus were, 
on the evidence, misleading in certain particulars 
which would have entitled the co. at the time to 
repudiate the contract, yet through the sub- 
sequent alteration of the property consequent on 
its being worked by the co., the position of the 
parties had been so changed that they could not 
be restored to their original position ; (4) defts., 
the directors, had not been guilty of such negli- 
gence or breach of trust as to render them liable 
in damages in law for the loss occasioned to the 
co., or in equity to make good the loss. 

(5) There is no duty imposed on the promoters 
of a co. to provide it with an independent board 
of directors, if the real truth is disclosed to 
those who are induced by the promoters to join 
the co. 

(6) This appeal involves the proper application 
to a co. of a few well-settled pinciples of law. 
The first principle is that in equity the promoter's 
of a co. stand in a fiduciary relation to it, & to 


those persons whom they induce to become share- 
holders in it, & eatfnot in equity bind the co. by 
any contract with themselves without fully & 
fairly disclosing to the co. all material facts which 
the co. ought to know. The second principle is 
that a co. when registered is a corpn. capable 
by its directors of binding itself by a contract 
with themselves as promoters if all material facts 
are disclosed. The third principle is that the 
directors of a co. acting within their powers, & 
with reasonable care, & honestly in the interest 
of the co., are not personally liable for losses which 
the co. may sulfer by reason of their mistakes or 
| errors in judgment. A fourth principle, not con- 
fined to cos., but extending to them, is that a 
contract can be set aside in equity on proof that 
one party induced the other to enter into it by 
misrepresentations of material facts, although such 
misrepresentations may not have been fraudulent. 
A fifth principle is that a voidable contract cannot 
be rescinded or set aside after the position of the 
parties has been changed, so that they cannot be 
restored to their former position. Fraud may 
exclude the application of this principle, but I 
know of no other exception (Lindley, M.R.). — 
Lagunas Nitrate Co. v. Lagunas Syndicate, 
[1899] 2 Ch. 392 ; 08 L. J. Oh. 099 ; 81 L. T. 334 ; 
48 W. R, 74 ; 15 T. L. It. 436 ; 43 Sol. Jo. 622 ; 
7 Mans. 165, C. A. 

Annotations: — As to (6) Apld. Exploring Land & Minerals 
Co. v. Kolekmann (1905), 94 L. T. 234. Refd. Re National 
Bank of Wales, 11899] 2 Ch. 629 ; Merchants Fire Office 
v . Armstrong (1901), 17 T. L. li. 709 ; Ammonia Soda Co. 
v. Chamberlain, [1918] 1 Ch. 266. Generally, Refd. Piercy 
v. Mills, [1920] 1 Ch. 77. 

39. .] — He Leeds & Hanley 

Theatres of Varieties, Ltd., No. 459, post. 

40. .] — Jubilee Cotton Mills, Ltd. 

(Official Receiver & Liquidator) v. Lewis, No. 
75, post 

41. Distinguished from ordinary trustee- 

ship.] — Whether promoters are acquiring any asset 
as trustees for a co. or intended co. is a question 
of fact. If the intention throughout is that they 
are to sell to the co., at a profit, the assets which 
they are acquiring, the natural inference is that 
they are not intending to be trustees for the co., 
but vendors only ; & the fiduciary duties involved 
in that relationship are distinct from those of 
ordinary out-and-out trusteeship. 

In Jan. 1912, defts. entered into negotiations 
for the acquisition of a lease of certain premises, 
with a view to selling them to a co. which they 
were promoting, & which was registered as a 
private co. in March, 1912. The arts, of assocn., 
which were prepared on the instructions of defts., 
provided that the co. should forthwith enter into 
the agreement for purchase ; & this it did. The 
board of directors at the time was not an inde- 
pendent one, & defts. had not a legally binding 
agreement for the lease. The lease was, however, 
subsequently executed & assigned to the co. 
Outside cash shareholders were brought in, & 
ultimately an independent board was constituted. 


the two-thirds of £1,100 as agreed. 
E. had not paid to C. his share of that 
smn. E. brought an action against 
the co., in which the co. by counter- 
claim sought to recover from E, 
certain moneys on the ground that 
E. as agent of the co. had received 
thorn as secret commission sales to the 
co. of mining leases, including the sale 
by B. of the lease in question, &, 
alternatively, on the ground that E. 
as one of the promoters of the co. had 
received the moneys as secret profits 
on the sales by them to the co. of the 
leases. A decree was made, by con- 
sent, containing a declaration that E. 


was a trustee for the co. of all money 
received from B. by way of commission 
or m respect of any profit received or 
made by E. on the sale by B. of the 
option or on the exercise of it : — 
Held : the declaration was limited 
to the claim against E. as agont of the 
company. — A rdlethan Options, Ltd. 
v. EASDOWN (1915), 20 C. L. R. 285.— 
AUS. 


88 ii. 


— Promoters stand 


> yj - # • j — — V uvuiuva, 

in a fiduciary position to the co. they 

S romote. If they wish it to remunerate 
lem for services rendered for the co.’s 
benefit, they must furnish it with a 


board of directors who can & will 
exercise an independent 8c intelligent 
Judgment on the question of suoh 
remuneration . — Re kosemount Gold 
Mining Syndicate, Ltd. (In Liqui- 
dation), 119053 T. H. 169.— S. AF. 


38 ill. 


Refund of secret 
of 


commissions .] — A promoter of a co. 
who receives any secret commission 
for the purpose of promoting such 
company may bo oallea upon to refund 
such commission at the instance of 
the eo. — Yorkshire Estate Syndi- 
cate, Ltd. v . Coomer (1911), 2 0. P. D. 
399.— S. AF. 
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On Oct. 30, 1912, the co. commenced an action 
doits, for ft declaration tliat they were 
liable as promoters to make good to the co. such 
part or the purchase -money of the property as 
was attributable to the benefit of the lease agreed 
to be granted to them, with consequential relief 
Held: (1) the provisions of the arts. & the regis- 
tration of the co. as a private co. did not protect 
defts. against claims by it ; (2) the co. had suffered 
no loss ; & while it might have been entitled to 
rescission of the whole contract the latter could 
not be apportioned so as to entitle it to a diminu- 
tion of price without any counterbalancing 
equivalent ; (3) defts. were not trustees for the 
co. of the lease or the prospect of obtaining it, 
& the action therefore failed. — Omnium Electric 
Palaces, Ltd. v . Baines, [1914] 1 Ch. 332 : 83 
L. J. Ch. 372 ; 109 L. T. 964 ; 30 T. L. R. 213 : 
58 Sol. Jo. 218 ; 21 Mans. 94, C. A. 

42. When relationship begins.] — Observations 
on when the relation of trustee & cestui que 
trust begins, as between the projectors of public 
cos. & such cos. — Foss v. Harbottle (1843), 2 
Hare, 461 ; 67 E. R. 189. 


Annotations : — Mentd. Mozley v. Alston (1847), 1 Ph. 790 ; 
Edwards v. Shrewsbury & Birmingham Jty. (1848), 2 
De G. & 8m. 537 ; Lord v. Copper Miners’ Co. (1848), 

1 H. & Tw. 85 ; Bagshaw v. Eastern Union Ry. (1849), 
7 Hare, 114 ; Cooper v. Shropshire Union Ry. & Canal Co. 
(1849), 0 Ry. & Can. Cas. 13G ; Yetts v. Norfolk Ry. 
(1849), 13 .Tur. 249 ; Salomons v. Laing (1850), 6 Ry. & 
Can. Cas. 289; Kent v. Jackson (1851), 14 Beav. 367 ; 
He Norwich Yarn Co., Ex p. Bignold (1856), 22 Beav. 143; 
Henry v. G. N. Ry. (1857), 4 K. & J. 1 ; Hodgkluson t\ 
National Live Stock Insce. (1859), 26 Beav. 473 ; Hare 
v. L. & N. W. Ry. (1861). 2 John. & H. 80 ; White v. 
Carmarthen, etc. Ry. (1863), 1 Hem. & M. 786 ; East 
Pant Du United Lead Mining Co. v. Merry weather (1864), 

5 New lien. 166 ; Fraser v. Whalley, Gartside v. Whalley 
(1864), 2 Hem. & M. 10 ; Gregory v. Patchett (1861), 
33 Beav. 595 ; Taunton v. Royal Insce. (1864), 2 Hem. 

6 M. 135 ; Atwool v. Merry weather (1867), L. R. 5 Eq. 
450, n ; Hallows v. Fernio (1867), L. R. 3 Eq. 520 ; Hoole 
v . G. W. Ry. (1867), 3 Ch. App. 262 ; Seaton v. Grant 
(1867), 36 L. J. Ch. 638 ; Clinch v. Financial Corpn. 
(1868), L. R 5 Eq. 450 ; Turquand r. Marshall (1869), 
4 Ch. App. 376 ; Pickering v. Stephenson (1872), L. It. 
14 Eq. 322; Featherstone v. Cook (1873), 21 W. R. 
835 ; Gray v. Lewis, Parker v. Lewis (1873), 8 Ch. App. 
1035 ; Trade Auxiliary Co. v. Vickers (1873), 21 W. R. 
836; Menior v. Hooper’s Telegraph Works (1874), 9 
Ch. App. 350 ; Ward v. Sittingbourno & Sheemess lty. 
(1874), 9 Ch. App. 490 ; MacDougall v. Gardiner (1875), 
10 Ch. App. 606 ; Russell v. Wakefield Waterworks Co. 
(1875), L. R. 20 Eq. 474 ; Duckett v . Cover (1877), 25 
W. R. 554 ; Ponder v. Lushington (1877), 6 Ch. D. 70 ; 
IhIo of Wight lty. v. Tahourdin (1883), 25 Ch. D. 320 ; 
Studdort v. Grosvenor (1886), 33 Ch. D. 528 ; Tomkinson 
v. S. E. Ry. (1887), 56 L. T. 812 ; Willing v. Mot. Dist. 
Ry. (1888), 4 T. L. It. 723 ; Lever v. Land Securities Co., 
De Carteret v. Land Securities Co. (1893), 70 L. T. 323 ; 
Southern Counties Deposit Bank v. Rider & Kirkwood 
(1895), 73 L. T. 374 ; La Compagnic do Mayvillc v. 
Whitley, 11896] 1 Ch. 788 ; Wall v. London & Northern 
Assets Corpn, (1898), 79 L. T. 249 ; Whitwam v. Watkin 
(1898), 78 L. T. 188 ; Tiossen v. Henderson, [1899] 1 Ch. 
861 ; Alexander v. Automatic Telephone Co., [1900] 

2 Ch. 56; Burland v. Earle, [1902 1 A. C. 83; Punt v. 
Symons, [1903] 2 Ch. 506 ; Steel v . South Wales Miners, 
Federation (1907), 96 L. T. 260 ; Normandy v. Ind, Coopo. 
[1908] 1 Ch. 84 ; Kirsopp v. Highton (1911), 28 T. L. R. 
129 ; Dominion Cotton Mills Co. v. Amyot, [1912] A. C, 
9 4 6 i Fruit & Vegeta bio Growers Assocn. v. Kokewich, 
[1912] 2 Ch. 52 ; Bailiio v . Oriental Telephone & Electric 
Co., [1915] 1 Ch. 503 ; Foster v. Foster, [1916] 1 Ch. 532 ; 
Dawson v. Financial News (1917), 34 T. L. R. 52 ; Piercy 
v. Mills (1919), 122 L. T. 20. 


48. Before existence of company.] — Emma 

Mining Co. v. Lewis, No. 31, ante. 

44. Purchase of property*] — In 1871 certain 

coal areas were purchased for £5,500 by six 
persons, of whom F. was one, & were vested in G. 
as a trustee for them without disclosing the trust, 
An 1873 a co. was formed for the purpose of 
purchasing these areas & other property. F. was 
°S e fch© directors, So as such he concurred in 
effecting a purchase by the co. from G. for £12,000 
cash, So £30,000 in fully paid-up shares, without 


disclosing the fact that F. was a part-owner. 
In 1875, the co. was ordered to be wound up. 
In 1878 a meeting of contributories was called, 
at which two rival schemes were brought forward, 
one for repudiating the purchase of the coal areas, 
the other for adopting the purchase So selling the 
property. The latter scheme was adopted, So was 
confirmed by the ct. The liquidator accordingly 
sold the property, but at a heavy loss. A con- 
tributory then took out a summons under 1862 Act, 
s. 165, to make F. liable for misfeasance as a 
director in allowing the co.’s seal to be affixed to 
the agreement for purchase by the co. The judge 
dismissed the summons, holding that though the 
co. would have been entitled to rescind the 
contract , yet as rescission had become impossible 
no relief could be given against F. ; that as F. 
when lie acquired his interest in the property was 
not a trustee for the co., he could not be treated 
as having purchased on behalf of the co. at the 
price he gave So therefore was not chargeable with 
the difference between the price at which he bought 
So the price paid by the co., & that he could not be 
charged with the difference between the price 
paid by the co. & the value of the property when 
the co. bought it, as this would be making a new 
contract between the parties : — Held : this de- 
cision was right. — Re Cape Breton Co. (1885), 
29 Ch. I). 795 ; 54 L. J. Ch. 822 ; 53 L. T. 181 ; 
33 W. R. 788 ; 1 T. L. R. 450, C. A. ; affd. on other 
grounds, 8. C. sub nom. Cavendish Bentinck 
v . Fenn (1887), 12 App. Cas. 652, 31. L. 

Annotations : — Distd. Lydney & Wigpool Iron Oro Co. v. 
Bird (1886), 33 Oh. D. 85. Folld. Ladywell Mining Co. 
v. Brookes, Ladywell Mining Co. v. Huggons (1887), 35 
Ch. D. 400. Consd. He Olympia, [1898] 2 Ch. 153; He 
Lady Forrest (Murchison) Gold Mine, [1901] 1 Ch. 582. 
Distd. He Leeds & Hanley Theatres of Varieties, 11902] 
2 Ch. 809. Consd. Re Jubilee Cotton Mills, [1922] 1 Ch. 
100. Refd. He Liverpool Household Stores Assocn. 
(1890), 59 L. J. Ch. 61 6 ; He North Australian Territory 
Co., Archer’s Case, [1892] 1 Ch. 322 ; Burland v. Earle, 
[1902J A. C. 83 ; He Brazilian Rubber Plantations Sc 
Estates, [1911] 1 Ch. 425 ; Jacobus Marler Estates v. 
Marlor (1913), 85 L. J. P. O. 167, u. ; Omnium Electric 
Palaces v. Baines, [1914] 1 Ch. 332. Mentd. Re Liberator 
Permanent Benefit Bldg. Soc. (1894), 10 T. L. R. 537 ; 
Re Kingston Cotton Mill Co. (No. 2), [1896] 2 Ch. 279 ; 
Grant v. Gold Exploration & Development Syndicate, 
[1900] 1 Q. B. 233 ; North American Land & Timber Co. 
v. Watkins (1904), 91 L. T. 425 ; Kregor v. Hollins (1913), 
109 L. T. 225. 


45 . - 


— With view to formation of 

company.] — A syndicate was formed to raise a 
fund, buy a property So resell it to a co. or some 
other purchaser ; the fund to be in the names of 
trustees who were to promote & register a co. to 
which they should resell the property, So who if 
a co. should be formed were to be directors. The 
trustees bought up some of the charges upon the 
property for sums below the amount which the 
charges afterwards realised So thereby made a 
profit for the syndicate of £20,000. They bought 
the property for £140,000, formed a limited co. & 
resold the property for £180,000 to the co., of 
which they were the first So at that time the only 
directors. They issued a prospectus inviting 
applications for shares So disclosing the two prices 
of £140,000 Sc £180,000 but not the profit of 
£20,000. That some profit had been made by 
buying up the charges might have been discovered 
by a close examination of a contract which was 
referred to in the co.’s memorandum & arts, ot 
assocn. & in the prospectus. Shares were issued 
So the co. afterwards went into liquidation : - 
Held : the trustees ought to have disclosed to tne 
co. the profit of £20,000 ; they had not disclosed 
it ; the fact that the co. could not now rescind 
was no bar to relief ; & applt. as one of the trns- 
tees was hound to replace that portion ot tne 
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Sect 1. — Promotion and flotation: Sub-sects, 3 Sc 
4 ,A.] 

services as such secretary. — Parkin v. Fry (1826), 
2 C. & P. 311, N. P. 

Annotation: — Consd. Wilson v. Curzon (1847), 15 M. & W. 
532. 

57. .] — A. & B. were the 

registered promoters, under 7 & 8 Viet. c. 110, 
of a railway co. A provisional committee was 
afterwards formed, at a meeting of which A. was 
appointed secretary, k B. solicitor, to the co., & 
other persons a managing committee : — Held : A. 
could not merely upon these facts, recover against 
an acting member of the managing committee for 
services afterwards performed by him as secretary. 
— Wilson v, Curzon (Viscount) (1847), 15 
M. k W. 532 ; 5 By. k Can. Cas. 24 ; 16 L. J. Ex. 
122 ; 8 L. T. O. S. 344 ; 11 Jur. 47 ; 11 J. P. Jo. 
70 ; 153 E. R. 060. 

Annotations : — Refd. Bolter v. Peplow (1847), 14 L. T. O. S. 
550. Mentd. Maddick v. Marshall (1864), 12 W. It. 087. 

58. Formerly member of 

committee.] — The secretary of a railway co. who 
had previously been a member of the provisional 
committee : — Held : entitled to maintain an action 
for his services as secretary against another com- 
mitteeman, who having become so whilst pltf. 
was a member of the committee, continued to act 
after pltf. had been to his knowledge appointed 
secretary, k attended meetings at which pltf. 
had acted in that capacity. — Day v. Sharp (1846), 
7 L. T. O. S. 62. 

59. - Solicitor.] — Lloyd v . Harrison 

(1846), 7 L. T. O. S. 63. 

60. Recovery of money spent.] — The 

promoters of a co. are liable for the preliminary 
expenses, k any person who has acted as promotor 
cannot recover from other promoters or directors 
money which he has expended on the part of the 
co. — Campbell v. Pepper (1849), 13 L. T. O. S. 
120. 

61. Provisional committee-men — Right 

to bind remaining members.] — The provisional 
committee of a projected railway are not partners. 
Therefore, each member of it can only be liable 
upon some personal contract with pltf., express or 
implied, or by some contract entered into by some 
other person on his behalf k by him duly authorised 
to act as his agent, or by some pel’s on assuming 
to be his agent, k whose acts are afterwards 
ratified by such member. — Nevins v. Henderson 
(1848), 5 By. k Can. Cas. 684 ; 12 J. P. Jo. 802 ; 
sub worn. Newins v. Henderson, 12 L. T. O. S. 
354, Ex. Ch. 

62. .] — In determining that 

the name of a party is to be placed on the list 
of contributories of a projected co., it must be 
shown either that he is liable to the creditors of 
the co. by having personally contracted with them 
or given his authority to those who contracted 
with them, or that he is bound to indemnify 
persons liable to creditors, this obligation resulting 
either from an express contract or from a contract 
implied from his conduct. The mere fact of a 
party having consented to his name being added 
to the provisional committee of a projected co. 
does not confer an authority on the committee 
to contract on his credit, k therefore gives rise to 


no liability to creditors or to indemnify the 
committee. 

B. consented to become one of the provisional 
committee of a projected co. & was nominated as 
such accordingly. He shortly afterwards, how- 
ever, desired his name to be withdrawn from the 
committee & declined to take any shares in the 
co. This request was acceded to, but through the 
neglect of the secretary no communication was 
made to B. on the subject, & his name in fact 
continued on the list of the provisional committee. 
It being found impracticable to establish the 
proposed co., the project was ultimately 
abandoned. Up to this time B. had not attended 
any meetings or done any other act than above 
mentioned ; subsequently, however, he attended 
meetings of the committee k paid certain sums in 
order to free himself from liability : — Held : the 
acts done by B. previously to the abandonment 
of the scheme neither rendered him personally 
liable to the creditors of the co., nor liable to 
indemnify the other members of the committee, 
k no liability arose in either of these respects in 
consequence of the acts done subsequently inas- 
much as they appeared to be done in ignorance of 
the fact that his application to have his name 
withdrawn from the provisional committee had 
been acceded to. — Re Direct Exeter, Plymouth 
k Devonport Ry. Co., Ex p, Besley (May 29, 
1851), 3 Mac. k G. 287 ; 20 L. J. Ch. 385 ; 17 
L. T. O. S. 137 ; 15 Jur. 523 ; 42 E. R. 271, L. 0. ; 
revsg.f on rehearing, Lord Cotteniiam, 0. (June 5, 
1850), 2 Mac. & G. 176, L. 0. ; restg. (May 30, 
1850), 3 De G. & Sm. 221. 


Annotations : — Distd. Re Direct Exeter, Plymouth & Devon- 
port Ry., Ex p. Roberts (July 15, 1850), 2 Mac. & G. 192. 
Folld. Re Direct Exeter, Plymouth & Devonport Ry., 
Drake's Case (July 3, 1 850), 15 L. T. O. H. 342 ; Re Direct 
Exeter, Plymouth 6c Devonport Ry., Hole’s Case (Juno 7, 
1850), 3 De G. & Sm. 241. Expld. Re Wolverhampton, 
Chester 6c Birkenhead Junction Ry., Norris v. Cottle 
(Aug. 9, 1850), 2 H. L. Cas. 647. Folld. Re Direct Exeter, 
Plymouth & Devonport Ry., Tanner’s Case (1852), 5 
I)e G. & Sm. 182. Refd. Re Direct Birmingham, Oxford, 
Reading 6c Brighton Ry., Hutton v, Upfill (Aug. 9, I860), 
2 H. L. Cas. 674; Re Great North of England 6c York- 
shire & Glasgow Union J unction Ry., England’s Case 
(Juno 24, 1851), 17 L. T. O. S. 175. Mentd. Bright v, 
Hutton, Hutton v. Bright (1852), 3 H. L. Cas. 341. 


63 . ,] — Upon motion to re- 

move the name of a provisional committeeman 
from the list of contributories, in respect of a debt 
due to solicitors k surveyors in respect of certain 
expenses incurred in pursuance of specific directions 
to which he was not party, although he was present 
at the general appointment of both : — Held : his 
name must be struck off the list. — Re Dover & 
Deal Ry. Co., Ex p. Bight (1853), 1 Drew. 484 ; 
22 L. J. Ch. 902 ; 21 L. T. O. 8. 136 ; 1 W. B. 
364 ; 61 E. B. 537. 

See , further , No. 110, post 9 & Agency, Vol. I., 
pp. 356 et seq . 

64. Right to contribution — Premises hired 
Jointly — Rent recovered from one.] — A., B., & C., 
by an agreement in writing, hired premises of D. ; 
the premises so hired were intended to be, k were, 
used for the purposes of a joint stock co. of which 
A., B., k C. were at the time of the contract 
committeemen ; rent was for some time paid by 
the co., but ultimately became in arrear ; where- 
upon I). sued A., B. k C. upon the agreement : 


agent, or liable for each other’s acts. — 
H UNO Man v, Ellis (1895), 3 B. C. R. 
486.— CAN. 

r. Right to contribution — Pro- 
visional directors — Debt recovered from 
one — Ascertainment of contribution .) — 
One of the provisional directors of a 
projected railway company, which 


was not carried into execution, was sued 
for services performed in surveying 
the line of the proposed railway ; & 
judgment was recovered against him 
in that cation. Upon a bill filed by 
him against his co-directors for con- 
tribution : — Held : (I) that the suit 
was properly framed ; (2) the amount 
of the contribution of each director 


is to be ascertained by dividing the 
total loss by the number of directors 
who consented to act ; & not by divid- 
ing it by tho number of those who were 
named as directors in the prospectus, 
nor by reference to the number of 
shares subscribed for by each director. 
— Lefboy v. Gobk (1844), 1 Jo. & 
Lat. 571. in. 
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B. & O. suffered judgment by default, & D. 

recovered the amount of rent & costs against A. : 

Held : A. was entitled to sue B. & Q. for contri- 
bution ; & that his remedy against B. was not 
affected by the circumstance of B.’s having ceased 
to be a member of the committee before the 
accruing of the rent in respect of which the action 
was brought. — Boulter v. Peplow (1850) ft 
0. B. 493 ; 19 L. J. 0. P. 190 ; 14 Jur. 248 ; 137 
E. R. 984 ; sub nom. Bolter v . Brooke. Boi tor 
v. Peplow, 14 L. T. O. 8. 466. 

65. Work ordered by committee — Bill 


Right to benefit of fund voluntarily contributed 
by other committeemen.]— Sec No. 164, post 


paid by one.] — Pltf., being a provisional com- 
mitteeman, became with eleven others, including 

deft., liable for a debt contracted in respect of the , , . . . * 

scheme. The creditor sued pltf., who ultimately : land “ be succeeded in forming a co. for t 
paid the whole debt. Two of the original co- 1 Pm’pose of working the oil springs, Sc in inducL. 0 
contractors died before the payment. Pltf. sued co - to P a y him $13,750 as the price of the 

deft, for contribution: — Held: (1) though there , nd » ol it of which he was to keep for himself 


Sub-sect. 4. — Duties of Promoter. 

A . To Disclose. 

In prospectus.] — See Sect. 8, sub-sect. 2, post. 

67. On sale to company — Interest of vendor 
professing to give independent advice.]— A. having 
two parcels Sc B. one parcel of land, supposed to 
contain petroleum, it was agreed between them 
*-'• should pay them $10,000 for the 

the 
inducing 


against such of them as were liable to pay tliis 
debt, provisional committeemen not being 
partners ; (2) pltf. was entitled to recover only 
one-twelfth of the debt ; the liability of a co- 
contractor to one who has paid the entire debt 
being, at law, to contribute an aliquot part 
according to the number of persons originally 
liable, without reference to the number liable at 
law at the time of payment. 

Semble : an action would have lain at law, 
for contribution, against the representatives of 
deceased co-contractors. — Batard v . Hawes, 
Bataud v. Douglas (1853), 2 E. Sc B. 287 ; 22 
L. J. Q. B. 443 ; 17 Jur. 1154 ; 1 W. R. 287, 387 ; 
1 0. L. R. 812, 818 ; 118 E. R. 775. 

Annotation ; — Mentd. Mackroth v. Walmcsley (1884), 51 

L. T. 19. 


66 . 


Conditions precedent.] — A contract to 


take shares in a co. cannot be set aside because 
it was founded on a prospectus which contains 
exaggerated views of the advantages of the co., 
but does not contain any material misstatement 
of fact. Where, therefore, a prospectus stated 
that a certain invention wliich it was the object, 
of the co. to work had been tested, & that according 
to the experiments the material could be produced 
at a specified cost, but that it was intended to 


JL — ” w Tf 1. V*'V 

a letter, meant, to be shown to, & which was shown 
to, persons intending to become members of the 
new co., Sc was proved to liavc influenced them, 
in which letter he recommended the purchase, 
not disclosing that he had any interest therein. 
A. Sc B. actively co-operated with 0. throughout 
the whole transaction. The co., in ignorance of 
t he combination, accepted the proposal, but having 
discovered the fraud, sued for a rescission of the 
contract : — Held : the contract must, be wholly 
rescinded, the price repaid, Sc the land recon- 
veyed. — Lindsay Petroleum Co. v . Hurd (1874), 
L. R. 5 P. C. 221 ; 22 W. R. 492, F. 0. 

Annotations : — Consd. J) agnail v. Carlton (1877), 6 Ch. D. 
371. Refd. Panama 8c South Pacific Telegraph Co. v. 
India Rubber, Gutta Percha & Tolegrapli Works Co. 
(1875), 10 Ch. App. 520, n . ; Phosphate Sewage Co. v . 
Hartmont (1877), 5 Ch. I). 394. Mentd. Eiianger v. 
New Sombrero Phosphate Co. (1878), 3 App. Cas. 1218 ; 
Allcard v. Skinner (1887), 36 Ch. I). 145 ; lie Sharpe, lie 
Bennett, Masonic & General Life Asset', v. Sharpe, [1892] 
1 Ch. 154; Aaron’s Reefs v. Twiss, [1896] A. C. 273 ; 
Rochefoucauld v. Boiistead, [18971 1 Ch. 196; Lagunas 
Nitrate Co. v. Lagunas Syndicate, [1899] 2 Ch. 392 ; 
He Taylor, Atkinson v. Lord (1900), 81 L. T. 812. 


68 . 


Flaw in title.] — Certain persons, who 

A * A .1* • J 


were owners of a concession from a foreign govt., 
combined together to form a co. to purchase the 
concession, knowing at the time that through 
test the invention further, Sc the invent ion turned | their default it was voidable Sc liable to forfeiture, 
out worthless, & it appearing that there had been j The owners Sc others who were promoters of the 
some testing: — Held : (1) tills was not such a j co. fraudulently sold the concession, being aware 

misrepresentation as would enable a purchaser \ of the infirmity of the title, to trustees for the 
of shares to set aside the contract ; (2) the share- i intended co., & it was transferred to the co. by 
holder having had the means of ascertaining the : t he trustees, who were to be paid a portion of the 
full truth of the matter, Sc having delayed for ; purchase-money for their share in the transaction, 
upwards of five years before he complained of the j The solrs. for the vendors, who were also soil’s, 
misstatement, he was debarred by laches from for the co., concealed the invalidity ot the title, 


obtaining relief. 

(3) A person who has taken shares in a co. which 
was provisionally registered under 1844 Act, Sc 
paid deposits thereon, cannot recover the deposit 
by a suit in equity, but must bring an action at 
law. (4) One of the promoters of a co. cannot 
maintain a suit against his fellow-promoters 
for contribution towards expenses incurred by 
mm in promoting the co., unless he is willing 
that an account should be taken of the expenses 
meurred by all the promoters. — Denton v. 
Macneil (1866), L. R. 2 Eq. 352 ; 35 Beav. 652 ; 
14 L. T. 721 ; 30 J. P. 602 ; 14 W. It. 813 ; 55 
E. It. 1050. 

Annotations ;—As to (1) Reid. Bohairs v. Tucker (1884), 
9vi B * As to (2) Held. Sharpley v . Louth 8c 

East Coast Ry. (1876), 2 Ch. D. 663. 

Release .] — See No. 140, post. 


Sc the trustees neglected to require evidence to 
establish the title. Upon a bill filed by the co. 
against the owners of the concession, the pro- 
moters, the trustees, the directors Sc the solrs. 
Held ; the owners & promotel’s must repay the 
whole purchase-money ; the trustees who received 
money in the nature of a bribe for neglecting their 

i i L ...Lnf 4 Knrr UA PAW.IVAfl 1 Su 
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601 ; 37 L. T. 9 ; 25 W. R. 743, 0. A. ; affg. 
(1870), 5 Oh. I). 391. 



Adamson (1878) 
[1896] 2 Ch. 437 




Companies. 


Sect. 1 . — Promotion and flotation: Subject, 4, A. 
<& B . ; su b -sect , 5, A. (a) it. & Hi.] 

69. : Facts likely to influence decision to 

purchase.] — Persons who purchase property & 
then create a co. to purchase from them the 
property they possess, stand in a fiduciary position 
towards that co., & must faithfully state to the 
co. the facts which apply to the property, & would 
influence the co. in deciding on the reasonableness 
of acquiring it. — Erlanger v. New Sombrero 
Phosphate Co. (1878J, 3 App. Cos. 1218 ; 39 
L. T. 269 ; 27 W. Ji. 65 ; sub worn. New Sombrero 
Phosphate Co. v. Erlanger, 48 L. J. Oh. 73, 

H. L. ; affg . (1877), 5 Ch. D. 73, C. A. 

Annotations: — Consd. Bagnall v. Carlton (1877), 6 Ch. D. ; 
371; Re Capo Breton Co. (1885), 29 Ch. D. 795 ; Ladywell | 
Mining Co. v. Brookes, Ladywell Mining Co. v. Hnggons | 
(1887), 35 Ch. I). 400. Expld. Salomon v. Salomon, | 
Salomon v. Salomon, L1897] A. C. 22. Consd. Lagunas 1 
Nitrate Co. v. Lagunas Syndicate, [1899] 2 Ch. 392 ; 
Lagunas Nitrate Co. v. Lagunas Syndicate (No. 2) (1899), 
43 Sol. Jo. 622 ; Omnium Electric Palaces v. Baines, 
[1914 J 1 Ch. 332. Refd. Craig v. Phillips (1877), 7 Ch. 1). 
249 ; Phosphate Sewage Co. v. Hartmont (1877), 25 
W. It. 743 ; Twycross v. Grant (1877), 2 C. P. D. 469 ; 
Emma Silver Mining Co. v. Grant (1879), 11 Ch. D. 918 ; 
Emma Silver Mining Co. v. Lewis (1879), 4 C. P. 1). 396 ; 
Re Incorporated Law Soc. & Four Solicitors (1891), 7 
T. L. It. 672 ; Gluckstein v. Barnes, [1900] A. C. 240 ; 
Re Lady Forrest (Murchison) Gold Mine, [1901 ] 1 Ch. 582 ; 
Burlaud v. Earle, [1902] A. C. 83 ; Re Leeds & Hanley 
Theatres of Varieties, [1902] 2 Ch. 809 ; A.-G. for Canada 
v. Standard Trust Co. of New York, [1911] A. C. 498 ; 
Re Jubilee Cotton Mills, [1922] 1 Ch. 100. Mentd. Re 
Pepperell, Pepperell v. Chamberlain (1879), 27 W. R. 410 ; 
Re Rica Gold Washing Co. (1879), 27 W. It. 715; Re 
Ambrose Lake Tin & Copper Mining Co., Ex p. Moss, 
Exp. Taylor (1880), 49 L. J. Ch. 457 ; Re British Seamless 
Paper Box Co. (1881), 17 Ch. D. 467 ; Re Scottish Petro- 
leum Co. (1881), 29 W. It. 372 ; Re Sharpe, Re Bennett, 
Masonic & General Life Assce. v. Sharpe, [1892] 1 Ch. 
154; Re Gallard, Ex p. Gallard, [1897 J 2 Q. B. 8; 
Larocquc v. Boauchemin, 11897] A. C. 358 ; Roche- 
foucauld v. Boustead, 11897] 1 Ch. 196; The Bimam 
Wood, [19071 l*. 1 ; United Shoe Machinery Co. of 
Canada v. Brunet, [1909J A. C. 330 ; Armstrong r. 
Jackson, [1917] 2 K. B. 822 ; Hulton v. Hulton, 11917] 

1 K. B. 813. 

70. Sufficiency of disclosure — Must be explicit.] 

— Gluckstein v. Barnes, No. 45, ante. 

In prospectus.] — See Sect. 8, sub-sect. 2, B., 

post. 

Effect of disclosure.] — See Hub-sect. 6, B., post , 
Whether notice to directors notice to company.] 

— See Sect. 31, sub-sect. 6, A., post. 

Liability for secret profits.] — Sec Sub-sect. 5, A. 
(a), post. 

B. Other Cases. 

71. To provide independent board — Full dis- 
closure in prospectus.] — Lagunas Nitrate Co. v . 
Lagunas Syndicate, No. 38, ante. 


Sub-sect. 5. — Liability of Promoter. 

A. To Company or Members. 

(a) To Account for Secret Profits . 
i. In General. 

72. General rule.] — Jubilee Cotton Mills, Ltd. 
(Official Beceiver & Liquidator) v. Lewis, 
No. 75, post. 


73. Promoter acting as agent for vendors — 
Not excused.] — Lydney & Wigpool Iron Ore 
Co. v. Bird, No. 37, ante. 

74. Identity of promoters concealed — As cor- 
poration — Proof in bankruptcy of one promoter.} — 

A corpn. consisted of only the seven signatories 
to its memorandum of assocn. It was formed by 
D. & G., two of the signatories, to cloak their 
identity in carrying on their financial operations, 
& they were the sole directors & managers of the 
J corpn. The corpn. then contracted to buy a 
j licence to work a quarry for a small sum & pro- 
j moted a co. to acquire the licence, & the usual 
i contracts were entered into by means of a trustee 
for the co., whereby the corpn. as vendors agreed 
to sell the licence to the co. for £10,500 in cash, 
£2,000 in debentures, & £5,500 in fully-paid shares 
of £1 each of the co. D. & G. then caused the co. 
to be registered & found the seven signatories to 
its memorandum of assocn. & its directors, all of 
whom were their creatures. The co. duly adopted 
the contract of sale & issued to the corpn. 5,500 
fully-paid shares & £2,000 in debentures. D. & G. 
then prepared prospectuses which were issued by 
the co. to the public inviting subscriptions to an 
issue of 2,000 debentures of £10 each, & as sub- 
scriptions came in the co. paid the corpn. some 
£9,000 cash on account of the £10,500, which D. 
& G. then divided between themselves. The only 
shareholders of the co. were the seven signatories 
to its memorandum & the corpn. as holders of the 
5,500 shares. The contracts & prospectuses dis- 
closed that the corpn. was promoter & vendor to 
the co. & was making the profit, but did not dis- 
close the fact that D. & G. were the real promoters 
& vendors & were receiving the profit through the 
corpn. The co. went into liquidation, & subse- 
quently D. & G. became bkpt. II. had assets ; 
G. had none. They were prosecuted for fraudulent 
& material misstatements in the prospectuses & 
convicted : — Held : under the circumstances the 
corpn. was only an “ alias ” for D. & G., & the 
liquidator of the co. could prove in the bkpey. of 
D. for the whole of the secret cash profit that D. 
&> G. had received. — Re Darby, Ex p . Brougham, 
[1911] 1 K. B. 95 ; 80 L. J. K. B. 180 ; 18 Mans. 10. 

Annotation: — Refd. Re Jubilee Cotton Mills, [1922] 1 Ch. 
100. 

Entity of company apart from members, see 
Nos. 8-18, ante. 

Effect of bankruptcy of promoter — After order 
for refund.] — See Bankruptcy & Insolvency, 
Vol. IV., p. 359, No. 3349. 

Effect of disclosure.] — See Hub-sect. 6, B., post. 

75. Profits made by sale of shares & debentures 
illegally issued — Issue before statement in lieu of 
prospectus filed.] — A scheme to which early in 1918 
L. became a party was that a co. should be formed 
with a capital of £150,000 divided into shares of 
£1 each with a power to create & issue debentures 
to be exercised in the first instance by the creation 
& issue of debentures for £30,000 ; the co. was to 
purchase certain property for £180,000 to be 
satisfied by the issue of debentures for £30,000 & 


PART III. SECT. 1, SUB-SECT. 4.— A. 

09 i. On sale to company — Facts 
likely to influence decision to purchase. ] 
— Defts. organised pltf. co. & sold it 
the assets of two other cos. which defts. 
owned, making a profit of $27,691.76 : 

• — Held: it was the duty of defts. to 
placo the affairs of the two cos. before 
an independent hoard of directors of 
pltf. co., having full knowledge of the 
transactions proposed, — Stratford 
Fuel, Ice, Cartage & Construction 
C o. v. Mooney (1910), 16 O. W. R. 
246 ; 21 O. L. R. 426 ; 10. W, N. 


914.— CAN. 

69 ii. .] — Clark v. Mooers, 

[1922J 3 W. W. R. 594 ; 09 D. L. R. 
448.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— B. 

s. To provide independent Board.] 
— Clark v. Mooers, 11922] 3 W. W. R. 
594 ; 69 D. L. R. 448.— CAN. 

t. .] — Where one of the direc- 
tors of a co. had been a promoter 
& the rest were nominees of the pro- 
moters 8c accepted promises of shares 
from them : — Held : the directors 


were not an independent board, & 
that shares voted by them to the pro- 
moters as fully paid up for services 
rendered had been obtained by the 
promoters by means of a gross breach 
of their fiduciary obligations. — Re 
Rosemount Gold Mining Syndicate. 
Ltd. (In Liquidation), [1905) T. H. 
169.— S. AF. 

PART III. SECT. 1, SUB-SECT. 5.— 
A. (a) i. 

a. Promoter acting as agent for 
vendors*— -Sale at fictitious prices .] — 
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the allotment of fully paid shares for £150,000: 
L. was to provide £30,000 in two instalments of 
£15,000, as security for which he was to receive 
the debentures for £30,000 ; he was also to receive 

95.000 fully paid shares of £1 each, of which 

20.000 were to go to 1)., who was to carry out the 
details of the promotion & formation of the co., 
acting therein as the agent of L., leaving 75,000 
at L.’s disposal. The remaining 55,000 shares 
were to go to the owner of the property acquired. 
The co. was incorporated in 1920. The memoran- 
dum & arts, of assocn. of the co. were accepted & 
retained by the registrar on Jan. 6, 1920, but the 
certificate, though purporting to be dated on that 
day, was not in fact signed by the registrar until 
Jan. 8, 1920. On Jan. 6, 1920, the co., before 
filing any statement in lieu of prospectus as re- 
quired by 1908 Act, s. 82, proceeded to allot fully- 
paid shares & debentures to the vendor, & their 
shares & debentures were transferred to L. & D. 
The debentures were worth about 90 per cent, of 
their face value. The shares were absolutely 
worthless. L. however not only realised the 
debentures at their proper market value, but sold 
his shares, partly for cash, partly for shares in 
other cos. 

The co. was subsequently ordered to be wound 
up compulsorily <fe on a misfeasance summons 
taken out by the official receiver as liquidator, 
against L. & D. the alleged promoters : — Held : 
(1) L. was a promoter & as such stood in a fiduciary 
position towards the co. & was liable to account 
to it for any secret profit made by him in the pur- 
chase ; (2) he was not exonerated from his liability 
by the fact that the co. as ultimately formed was 
of a different type from the co. he intended to 
promote, as by staying on as promoter he must be 
held to have acquiesced ; (3) the profit made was 
secret & was therefore the property of the co ; 
(4) assuming that the allotment of shares & de- 
bentures on Jan. 6, 1920, was void by reason of 
their having been allotted before a statement in 
lieu of prospectus had been filed as required by 
1908 Act, s. 82, L. was put by the co. in control 
of something out of which he made a profit, & 
that whatever it was, valid or invalid, he held it 
from his position of promoter on behalf of the co., 
& could not, when called upon to account for the 
profit, justify himself in keeping that profit by 
saying that the co. had no legal justification for 
bringing something into existence <fc entrusting it 
to him ; (5) assuming that it could be shown that 
the allotment took place before the registration & 
incorporation of the co. (where, as in this case, the 
allotment & registration take place on the same 
day), L.’s liability as promoter for the secret 
profit was not affected ; (6) Qu. : whether, in 

view oi 1908 Act, s. 17, evidence is receivable in 
such circumstances (see (5), supra) to show that 
the allotment did in fact take place before regis- 
tration ; (7) L. having sold the shares as being 
validly issued by the co. could not disclaim 
liability for the profits made by such sale ; (8) for 
the purpose of ascertaining L.’s liability the 
portion of the consideration for the sale of his 
shares represented by shares in other cos. must be 
taken not at their nominal value but at their real 
value. 


(9) (Warrington, L. J., agreeing with Younger, 
L. J.) the allotment of the shares & debentures was 
illegal & void on the ground that it took place 
before the co. had filed a statement in lieu of 
prospectus as required by 1908 Act, s. 82. 

(10) (Lord Sterndale, M.R. & Warrington, 
L.J., Younger, L.J. expressing no concluded 
opinion on the point) the effect of 1908 Act, 
ss. 15, 16, 17, taken together was that the registra- 
tion of the co. took place when the arts, of assocn. 
were accepted & retained by the registrar, <fc the 
certificate correctly stated the date, but even if 
that were not so, then under 1908 Act, s. 17, the 
certificate was conclusive evidence, amongst other 
things, that the registration & incorporation of 
the co. were duly effected on the day mentioned 
in the certificate & must have effect accordingly. 
The material date was that mentioned in the cer- 
tificate, & not that on which the signature thereto 
was written. — Jubilee Cotton Mills, Ltd. 
(Official Receiver. & Liquidator) v. Lewis 
(1924), 40 T. L. R. 621, H. L., varying 8. C. sub 
nom. Me Jubilee Cotton Mills, Ltd., [1923] 1 
Oh. 1. ; 91 L. J. Oh. 777 ; 128 L. T. 200 ; 38 
T. L. R. 891 ; 57 Sol. Jo. 02 ; [19221 B. & 0. R. 
229, 0. A. 

76. Allotment before registration of com- 

pany.] — Jubilee Cotton Mills, Ltd. (Official 
Receiver A Liquidator) v. Lewis, No. 75, ante, 

77. Shares sold by promoter as validly 

issued.] — Jubilee Cotton Mills, Ltd. (Official 
Receiver Liquidator) v. Lewis, No. 75, ante. 

78. Measure of liability — How calculated.] — 
Jubilee Cotton Mills, Ltd. (Official Receiver 
< fc Liquidator) v. Lewis, No. 75, ante . 

79. Company formed differing from company 
originally proposed — Acquiescence by promoter.] — 
Jubilee Cotton Mllls, Ltd. (Official Receiver 
<& Liquidator) v. Lewis, No. 75, ante. 

Right to deduct expenses.] — See Sub-sect. (>, A., 
post. 

Liability of agents for secret profits generally.] — 

See Agency, Vol. I., pp. 475 et seq. 

ii. On Purchase of Property and Resale to Company. 

When relationship of promoter begins.] — See 

Nos. 42, 47, ante. 

Must be in fiduciary position to company.] — See 

Nos. 41, 48, ante. 

Effect of disclosure.] — See Nos. 162, 163, post. 
iii. Promotion Money. 

When relationship of promoter begins.] — See 

Sub-sect. 2, ante. 

80. Bonus payable to one of five vendors — To 
effect sale — Unknown to remainder.] — Four out of 
five persons, who entered into a provisional con- 
tract to purchase a mine, which they agreed to 
sell for their joint benefit to a co., were deceived 
by the fifth who, assuring them that the vendors 
would not take less than £85,714, obtained secretly 
from the latter an agreement that, if the contract 
were perfected, &; money paid, he should receive 
thereout a bonus of £20,000 for his pains in effect- 
ing the sale. 

Two of the four, having absolute powers from 
the rest to sell to the intended co., then formed 


A person agreed with the owners of oil 
lands to buy lots at stipulated prices. 
The purpose was to form a co. to buy 
at an advance. To facilitate this the 
real prices were to be concealed ; one 
of the vendors was to write a letter 
purporting to offer the whole at an 
advanced price which he named ; the 
interest of the other, whose judgment 


in Buoh matters purchasers would bo 
likely to rely on, was not to appear, 
& he was to write a letter recommend- 
ing the transaction. The project was 
successful ; the property was bought, 
& paid for. The shareholders bofore 
completing the transaction had notice 
that something was wrong, but they 
carried out the purchase, & did not 


object to the transaction until after 
oil lands had greatly fallen in the 
market : — Held : the co. was entitled 
to a decree for payment of the ag« nt*s 
profit, first against the agent himself, 
& in default of his paying, then 
against the other parties. — Lindsay 
Petroleum; Oil Co., v. Hurd (1870), 
17 Gr. 115; L. It. 5, P. C. 221.— CAN, 
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themselves with others into a committee of man- 
agement, &, still ignorant of the surreptitious 
agreement, issued a prospectus stating that a 
contract had been entered into for the purchase 
by the co. of the entire property for £125,000 
“ including all preliminary expenses, & a premium 
to the parties who incurred the risk & responsi- 
bility of the original purchase.” The co. having 
been established, the requisite capital paid up, 
& the provisional contract perfected : — Held : the 
£20,000 transaction was fraudulent & void, not 
only as against the four original purchasers, but 
also as against the co., notwithstanding the mine 
proved cheap at the price — £125,000 — at which 
they became shareholders. It was not enough 
that the co. got the whole of their bargain. They 
had a right to the best bargain, which the two 
members of the committee of management, had 
they known the facts, would have been in a 
position, acting fairly & rightly, to give them. — 
Beck v. Kantorowicz, Kantorowicz v. Carter, 
Kalb v. Kantorowicz (1857), 3 K. & J. 230 ; 09 
E. It. 1093. 

Annotations: — Reid. Imperial Mercantile Credit Assocn. v. 
Coleman (1871), 6 Ch. App. 562, n. ; Lydnoy & Wigpool 
Iron Ore Co. v. Bird (1886), 33 Ch. D. 85. Mentd. Tyrrell 
v. London Bank (1862), 10 H. L. Cas. 26. 

81. Agent acting on behalf of company — 
Afterwards becoming secretary — Commissions re- 
ceived while secretary — Liable under 1908 Act, 

s. 215.] — The owner of a mine, by an agreement 
adopted by a co., agreed with M., acting on behalf 
of the co., to sell the mine to the co. for a price 
partly in cash & partly in paid-up shares. By 
another agreement not known to the co., the 
vendor was to give to M. for his trouble 600 of the 
paid-up shares. The co. was formed, & whilst 
M. was secret ary to the co. the shares were allotted 
to the vendor, Si transfers of 600 of them by the 
vendor to M. were prepared. The 600 shares were 
afterwards transferred to M., & 500 of them re- 
mained in his name when the co. was ordered to 
be wound up : — Held : (1) M. had been guilty of 
misfeasance in relation to the co., & could under 
1862 Act, s. 165, be made to contribute in respect 
of such misfeasance ; (2) the measure of the 

damages to be contributed by M. was the highest 
value of the shares transferred to him, &, as some 
of the shares had been allotted to solvent share- 
holders, the value must be taken to be the amount 
unpaid on the shares. 

Qu. : whether M. could be made a contributory 
in respect of these shares, as shares on which 
nothing had been paid. — Re Morvah Consols 
Tin Mining Co., McKay’s Case (1875), 2 Ch. D. 

1 ; 45 L. J. Ch. 148 ; 33 L. T. 517 ; 24 W. R. 49, 
C. A. 

Annotations: — As to (1) Refd. He Western of Canada Oil 
Land & Works Co. (1875), 45 L. J. Ch. 5 ; Phosphate 
Sewage Co. v. Hartmont (1877), 5 Ch. 1). 394 ; Nant-y- 
glo & Blaina Ironworks Co. v. Grave (1878), 12 Ch. D. 
738 ; Hirsche v. Sims, [1894J A. C. 654. As to (2) Refd. lie 
Western of Canada Oil Land & Works Co. (1875), 45 
L. J. Ch. 5 ; Phosphate Sewage Co. v. Hartmont (1877), 

5 Ch. D. 394 ; Nant-y-glo & Blaina Ironworks Co. v. 
Grave (1878), 12 Ch. D. 738. Generally , Refd. He Ambrose 
Lake Tin & Copper Mining Co., Ex p. Taylor, Ex p. Moss 
(1880), 14 Ch. D, 390. 

82. Promoter acting as agent lor another — 
Sharing remuneration.] — Pltfs. were a joint-stock 
co., which was formed for the purpose of pur- 
chasing & working a colliery & ironworks formerly 
the property of B., deceased. Before the co. was 
formed B.’s trustees entered into negotiations 
with R., a financial agent, to get up a co. for the 
purchase of the property for about £300,000. R. 


applied to 0. & C. made an arrangement with G. 
upon the term stated below. Two contempo- 
raneous agreements were signed, by one of which 
the trustees agreed to sell the property to a trustee 
for the co. for £300,000 ; & by the other, which 
was called in the pleadings the secret agreement, 
the trustees agreed with 0. that he should bring 
out the co. or forfeit £20,000 ; & that they should 
pay £85,000 for commission & risk. On the same 
day 0. agreed with G. that G. should take the 
whole risk of bringing out the co., & should 
receive £60,000 & C. £25,000 of this bonus. D. & 
Co., the vendors’ soli's., were to receive £1,500 
from the tenant for life of the property if the pur- 
chase was completed. The co. was established, 
the first directors being found by R. ; I). & Co. 
became the solrs. of the new co. The prospectus 
& arts, referred to the agreement for the purchase 
of the property, but made no mention of the agree- 
ment between the vendors Si C., or of any of the 
arrangements relating to it. The purchase- 
money was paid to the vendors, who paid out of 
it £85,000 to C., of which he gave £60,000 to G. & 
£10,000 to R. The directors were not informed 
by D. & Co., or any other person, of the agreement 
between the vendors & C. ; but some time after- 
wards they discovered it, & thereupon called a 
general meeting of the co. t o consider the subject. 
The result was that a bill was filed by the co. 
against the vendors & against R., C., G., & I). & 
Co., praying that the purchase might be rescinded, 
or that defts. might be held liable to repay all the 
profits which they had made by the transaction ; 
pltfs. offering to allow expenses properly incurred 
So a fair commission. Before the cause came to a 
hearing, pltfs. compromised the suit with the 
vendors, receiving from them £31,000 as the price 
of not insisting on the purchase being rescinded : — 
Held: (1) the suppression in the prospectus of 
the agreement between the vendors & C. was un- 
justifiable ; Si defts., R., C., Si G., were in a 
fiduciary relation to the intended co., & therefore 
could not be allowed to retain any profit which 
they had made without disclosing it to the co. ; 
(2) the compromise with the vendors did not affect 
the claim of pltfs. against defts. R., C., & G., & 
the last-named defts. had no claim to any allow- 
ance in respect of the £31,000 paid by the vendors 
on such compromise ; (3) defts., R., C., & G., were 
entitled to be allowed their expenses properly in- 
curred in bringing out the co., & although they 
would not have been entitled to any commission 
unless pltfs. had offered to allow it in their bill, 
pltfs. could not retract their offer, Si a fair com- 
mission must be allowed ; (4) also, although 1). & 
Co. had acted improperly in concealing from the 
co. the agreement between the vendors & C., they 
ought to have been dismissed from the suit when 
pltfs. elected not to rescind the purchase, & inas- 
much as D. & Co. had acted in the matter with no 
fraudulent intent, the ct. dismissed the suit 
against them without costs up to the time of the 
compromise, & with costs as to all subsequent 
proceedings. — Bagnall v. Carlton (1877), 6 
Ch. D. 371 ; 47 L. J. Ch. 30 ; 37 L. T. 481 ; 26 
W. R. 243, C. A. 


Annotations: — As to (1) Consd. Emma Silver Mining Co. v. 
Grant (1879), 11 Ch. I). 918. Refd. Nant-y-glo & 
Blaina Ironworks Co. v. Grave (1878), 12 Ch. I). 738 ; 
Emma Silver Mining Co. v. Lewis (1879), 4 C. P. D. 396 ; 
Lydney & Wigpool Iron Ore Co. v. Bird (1886), 33 Ch. 1). 
85 ; Capel v. Sim’s Ships Compositions Co. (1888), 67 
L. J. Ch. 713; Salford Corpn. v. Lever, [1891] 1 Q. B. 
168 ; jRe Liberator Permanent Benefit Bldg. Soc. (1894), 
10 1. L. Ii. 537. As to (2) Refd. Lydney & Wigpool Iron 
pro Co. v. Bird (1886), 33 Ch. D. 85 ; Salford Conm. v. 

1 Q* 168 ; Edwards v. Hood-Barrs, 
[1005] 1 Ch. 20. As to (3) Apld. Emma Silver M inin g Co. 
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.11 Ch. D. 918. Reid* Evans v . Davis 
(1878), 10 Ch. D. 747 ; Re Faure Electric Accumulator 
Co. (1888), 40 Ch. D» 141* 


83. Promoter nominating agent for company.] 

— By an agreement between the vendors of a mine 
& G. a financial agent, the vendors agreed to sell 
the mine to a co. to be formed by G. for its pur- 
chase at the price named, & that G. should receive 
20 per cent, of the amount of the allotted capital 
of the co. By a second agreement between P., the 
agent of the vendors, & D., a nominee of G., 
described as agent of the intended co., P. agreed 
to sell the mine to the co. for the price mentioned 
in the former agreement, but no reference was made 
to the percentage which G. was to receive. Shortly 
afterwards the co. was formed ; the memorandum 
of assocn. & prospectus, which were settled by G., 
stated that its object was to carry out the second 
agreement & for the purchase & working of the 
mine, but they contained no reference to the first 
agreement, under which G. received the amount 
therein agreed upon. G. secured the services of 
the first directors, provided their qualifications, & 
launched the co. In an action by the co. to make 
him liable for what he had received without the 
knowledge of the co. : — Held : G. was liable for 
the amount of the secret profit which he had made ; 
also, in estimating the amount of such profit he 
was entitled to be allowed all sums bond fide ex- 
pended in securing the services of the directors & 
providing their qualification, & in payments to 
the brokers & officers of the co. & to the public 
press in relation to the co. — Emma Silver Mining 
Go. v. Grant (1879), 11 Ch. 1). 918 ; 40 L. T. 804 ; 
subsequent proceedings (1S80), 17 Ch. D. 122. 

Annotations: — Reid. Lydncy & Wigpool Iron Ore Co. r. 
Bird (1886), 55 L. J. Cb. 875 ; Capel v. Sim’s Ships Com- 
positions Co. (1888), 57 L. J. Ch. 713; Halford Oorpn. v. 
Lover (1890), 63 L. T. 658 ; He Sale Hotel & Botanical 
Gardens Co., Hewketh’s Case (1897), 77 L. T. 681. Mentd. 
Emma Silver Mining Co. v. Lewis (1879), 40 L. T. 168 ; 
Tasmanian Main Line By. v. Clark & Punchard (1879), 
27 W. Ii. 677 ; Piercy v. Young (1880), 15 Ch. D. 475. 


84. Fictitious purchaser from true vendor — 
Company entitled to stand in place of purchaser.] — 

Whaley Bridge Calico Printing Co. v. Green, 
No 33, ante. 

85. Fictitious lease from true vendor — One 
lessee becoming director — Liable in respect of 
fictitious interests created.] — P. & Q. were working 
a quarry in partnership. I\ also owned an adjoin- 
ing quarry, &> had the option of taking a lease of 
S. Quarry. Wishing to form a co. for working the 
quarries they called in A. & B. to assist them. A 
lease of the 8. Quarry was granted to P., Q., A., A 
B., & on the same day the four entered into an 
agreement with a trustee for the intended co. to 
sell to the co. the three quarries for a sum to be 
paid partly in cash & partly in paid-up shares, 
A. & B. to receive 120 shares each. The co. \yas 
formed. B. was one of the first directors ; the 
agreement was confirmed, & A. & B. received 


their shares. The co. was ordered to be wound up, 
& it turned out that A. & B. had no interest in 
the property sold to the co. except their interest 
as lessees of 8. Quarry under the lease of even date 
with the agreement, & B. admitted that he had 
no interest in the S. Quarry till that day, & had 
nothing to do with fixing the price. The arts, 
provided that the agreement for sale should not 
be impeached on the ground of the directors, or 
any of them, being vendors or being promoters of 
the co., nor should they be accountable for 
benefits secured to them. The judge held that B. 
was liable to contribute to the assets of the co. a 
sum equal to the nominal amount of the shares 
issued to him & to A. on the ground of his mis- 
feasance as director in accepting the shares allotted 
to himself & in allowing A.’s shares to be issued to 
him : — Held : although if A. & B. had been bond 
fide owners of shares in the S. Quarry & had agreed 
to sell their interests for shares in the co. the 
transaction could not have been impeached, the 
insertion of their names as vendors when they 
had no real interest in the property sold was a 
device for enabling them to get fully paid-up 
shares for their services in the promotion of the 
co., & the issuing them was a misfeasance on the 
X>art of the directors, & as it was not known to the 
co. that A. & B. were not really vendors, the clause 
in the arts, did not protect B. — He Westmoreland 
Green & Blue Slate Co., Bland’s Case, [1893] 
2 Ch. 012 ; 02 L. J. Ch. 975 ; 09 L. T. 700 ; 2 
R. 509, C. A. 

86. Measure of liability — Shares allotted — 
Highest value of shares.] — lie Morvah Consols 
Tin Mining Co., McKay’s Case, No. 81, ante. 

87. Expenses properly incurred allowed.] 

— Bagnall v. Carlton, No. 82, ante. 

88. Payments made bond fide allowed.] — 

Emma Silver Mining Co. v. Grant, No. 83, ante. 

Agreement to pay lump sum for preliminary 

expenses.] — Sec No. 148, post. 

See , also , No. 33, ante. 

What expenses may be retained.] — See Sub-sect. 
0, A., post. 

89. Loss of remedy — Against concealed pro- 
moter — By compromise of action brought by 
promoter as creditor.] — The arts, of assocn. of a 
limited co. provided for the payment of a sum of 
money to A. as the promoter. A bill was filed by 
the co. to restrain an action commenced in the 
name of A. to recover the money, on the ground 
that, as was the fact , not A., but B., was the pro- 
moter, & the person who would really receive t he 
money if paid. Proceedings in the action <fc suit, 
& in a subsequent winding-up petition presented 
by B. as a creditor for the money, were stayed on 
the terms of certain payments being made to B. 
The co. being subsequently in process of being 
wound up, the official liquidator obtained from the 
Master of the Rolls an order for repayment of 


PART III. SECT. 1, SUB-SECT. 5.— 

A. (a) iii. 

86 i. Measure of liability — Shares 
allotted — Market price at time of allot - 
ment.] — H. & H. sold eight mining 
leases to W. & B. for money down — 
promissory notes for more & paid up 
in a mining co. to bo formed by 
W. & B. & a prospectus issued by them 
which stated the price in shares & 
money to be paid to H. & H. for the 
purchase of the leases as £36,640 the 
exoess being in an increased number of 
paid up & partly paid up shares : 
this excess of shares was appropriated 
to their own use by W. & B. As to 
part of them, they were issued in the 
names of H. & H. who signed transfers 
in blank of them & handed them to W. 

J. — VOL. IX. 


o be dealt with as ho thought fit. The 
emainder were issued directly to B., 
vho divided them equally between 
limself & one S. who joined in endors- 
ng the promissory notes to H. & H. 
)n suit by a shareholder on behalf 
c against W. & B., H. & H. & the 
o. Held : the proper measure of 
he value of the shares appropriated 
>y W. & B. who were constructive 
rustoos was the price they would have 
etched in the market at the time 
hey were appropriated & not the 
tighest price that might have been 
b tabled for them at the tune of the 
uifc being ins t i tu ted .—Be n J am l n 
Vymond (1884), 10 V. L. R. 3.-— AUS. 

07 j. Expenses properly in - 

urred dUowedr— Vdlue of promoters 


shares when issued though subsequently 
'worthless .] — In an action by a milling 
co. against deft, to recover the profit 
made by him as a promoter of the co. 
which profit had not been disclosed to 
tho Directors or to the shareholders. 
On tho facts : — Held : tho co. was 
entitled to recover from deft, his net 
gain from the transaction as a whole, 
including tho value when issued of 
shares in the co. issued to him, which 
had become worthless, but not includ- 
ing money paid, & shares issued, to 
him, & paid & transferred by him to 
others for services rendered him in 
tho promotion of the co. — W heal 
Ellen Gold Mining Co. v. Read 
(1908), 7 C. L. R. 34.— AUS. 


E 
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(a) Hi, & (6).] 

money paid to B. under these compromises, on 
the ground of the original concealment of the name 
of the real promoter. But the order was reversed, 
on appeal, on the ground that, although the 
original arrangement was open to suspicion, its 
real nature was known to the directors, & there- 
fore presumably to the body of shareholders, when 
the compromises were made, & that it was too 
late afterwards to seek to disturb them. — Re 
General Exchange Bank, Ltd., Ex p, Preston 
(1868), 37 L. J. Ch. 618 ; 19 L. T. 138 ; 16 W. R. 
1097, L. JJ. 

90. Against solicitors to vendors — By 

compromise of action for rescission against 
vendors.] — Bagnall v. Carlton, No. 82, ante. 

Effect of bankruptcy of promoter — Whether 
provable debt.] — See Bankruptcy & Insolvency, 
Vol. IV., p. 307, No. 2878. 

& discharge.] — See Bankruptcy & In- 
solvency, Vol. IV., p. 582, No. 5335. 

(b) Return of Subscriptions and Deposits . 

91. On abandonment of project — Free of 
deduction for expenses.] — If the projectors of a 
scheme, to be carried on by subscriptions, induce 
a number of persons to subscribe their money in 
the purchase of shares, & the scheme is abandoned 
before it comes into operation : — Held : the sub- 
scribers are entitled to maintain money had & 
received against the projectors for the whole 
money subscribed, free from any deduction for 
expenses incurred in the formation of the plan. 
Nockels v, Crosby (1825), 3 B. & C. 814; 5 
Dow. & By. K. B. 751 ; 107 E. R. 935. 

Annotations : — Consd. Doubleday v. Muskett (1830), 7 Bin#?. 
110. Folld. Waist ab v. Spottiswoode (1846), 15 M. & W. 
501. Refd. iteynell v. Lewis, Wyld v. Hopkins (1846), 
3 0 Jur. 1097 ; Clarke v. Chaplin (1848), 11 L. T. O. S. 6 : 
.larrett r, Kennedy (1848), 6 C. B. 319 ; Hutton v. Uplill 
(1850), 2 H. L. Cas. 674 ; Hutton v, Thompson, Norris v. 
Cooper (1851), 3 H. L. Cus. 161 ; Bright v. Hutton, 
Hutton v. Bright, He Direct Birmingham, Oxford, Reading, 
& Brighton Ky. (1852), 16 Jur. 695 ; Baird v. Ross (1855), 
25 L. T. O. S. 34 ; Moseley v. Cressey’s London & Burton 
Steam Cooperage Co. (1864), 35 L. J. Ch. 360. 

92. Abandonment must be proved.] — A 

railway co. was provisionally registered, & a 
prospectus was issued, which stated the proposed 
capital to be £2,000,000, in 80,000 shares of £25 
each. Pltf. applied to the provisional committee 
for seventy shares, in a letter whereby she under- 
took to accept the same or any less number that 
they might allot to her, to pay the deposit of 
£2 12s. 6 d, per share thereupon, & to sign the 
parliamentary contract & subscribers’ agreement 
when required. To this letter she received an 
answer, signed by the secretary, stating that the 
committee of management had allotted to her 
thirty shares, & requesting her to pay the deposit 
of £2 12*. 6d. per share, amounting to £78 15#., 
into one of certain banks on or before a day men- 
tioned. Pltf. accordingly paid into one of those 
banks, in due time, the deposit of £78 15#., & 
received the bankers’ receipt for the same. She 
afterwards presented the receipt to the co., & 
made several fruitless applns. to the committee for 
scrip, & at length was informed that the directors 


had come to the resolution not to issue any scrip, 
& that the greater part of the deposits had. been 
expended, & the balance would be rateably divided. 

In an action by pltf. to recover back, from a 
member of the managing committee, the sum of 
£78 15#. so paid by her as deposits on the shares 
allotted to her: — Held: (1) there was sufficient 
evidence of the final abandonment of the project ; 
(2) on its abandonment, under the circumstances 
above stated, pltf. was entitled to recover back, 
as money had & received to her use, the whole 
sum so paid by her. — W alstab v . Spottiswoode 
( 1846), 15 M. <fc W. 501 ; 4 Ry. & Can. Cas. 321 ; 
15 L. J. Ex. 193 ; 7 L. T. O. S. 66, 262 ; 10 Jur. 
460, 498 ; 10 J. P. Jo. 282, 374 ; 153 E. R. 947 ; 
previous proceedings , 6 L. T. O. S. 455. 

Annotations: — As to (1) Distd. Smith v, Newcomb (1846), 
7 L. T. O. S. 370. Bold. Garwood v, Ede (1847), 1 Exch. 
264 ; Vollans v, Fletchor (1847), 8 L. T. O. 8. 317 ; Re 
Direct Birmingham, Oxford, Reading, & Brighton Ry., 
Ex p. Walstab (1850), 20 L. J. Ch. 58 ; Re Universal 
Salvage Co., Ex p . Mansfield (1850), 2 Mac. & G. 57 ; 
R. v. Liverpool, Manchester, & Newcastle-upon-Tyne Ry. 
(1852), 16 Jur. 949. As to (2) Distd. Garwood v . Ede 
(1847), 1 Exch. 264. Consd. Bell v. Moxborough (1848), 

5 Ry. & Can. Cas. 149 ; Landon v. Beiorley (1848), 10 
L. T. O. S. 505 ; Middleton v. Beresford (1848), 10 

1 j. T. O. S. 504 ; Willey v. Parratt (1848), 3 Exch. 211; 

Baird v . Ross (1855), 25 L. T. O. S. 34. Befd. Rcynell v. 
Lewis, Wyld v. Hopkins (1846), 10 Jur. 1097 ; Jarrett v. 
Kennedy (1848), 6 C. B. 319; Watson v . Charlemont 
(1848), 12 Q. B. 856 ; Hutton v, Thompson, Norris v. 
Cooper (1851), 3 H. L. Cas. 161 ; Yorkshire & Glasgow 
Union Ry., Garrick’s Case (1851), 1 Sim. N. S. 505 ; 
Moseley v . Cressoy’s London & Burton Steam Cooperage 
Co. (1864), 35 L. J. Ch. 360. ( Generally, Mentd. Jonos v. 

Harrison (1848), 2 Exch. 52 ; Burnside v. Dayrell (1849), 
3 Exch. 224 ; Re Universal Salvage Co., Ex p. Sharpus 
(1849), 13 L. T. O. S. 420 ; Re Wolverhampton, Chester, 

6 Birkenhead Junction Ry., Norris v. Cottle (1850), 

2 H. L. Cas. 647 ; Re Direct Birmingham, Oxford, etc., 
Ry., Spottiswoode 's Case, Amsinck's Case, (1855), 6 Do 
G. M. & G. 345. 

93. .] — The principle of the case of 

Walstab v. Spottiswoode , No. 92, ante , does not 
extend to cases where there is no evidence of the 
abandonment of the scheme by the committee. 
The project must have come to a conclusion 
before an action will lie to recover back the 
deposits. — S mith v, Newcomb (1846), 7 L. T. O. S. 
370. 

94. Whole sum paid.] — Walstab v, 

Spottiswoode, No. 92, ante, 

95. Subscribers’ deed signed by allottee — 

Proof of fraud.]— The promoters of a projected 
railway co., in June, 1845, issued a prospectus 
stating the capital to consist of £3,000,000 in 
120,000 shares of £25 each, & stating amongst 
other things, that appln. would be made for a bill 
to incorporate the co. early in the next session ; 
& that, in case Parliament should not sanction 
the undertaking, the money deposited, deducting 
the necessary expenses attending the projection, 
would be returned to the shareholders. On 
Sept. 25, pltf. made appln. to the provisional 
committee of management for sixty shares, by a 
letter in the form prescribed in the prospectus, 
undertaking to accept the same, or such less 
number as they might appropriate to him, subject 
to the regulations of the co., to sign the necessary 
legal documents, & to pay, when required, the 
deposit thereon of £1 Is, Qd, per share. The com- 
mittee by a letter dated Oct. 11, but not sent until 
some days after, informed pltf. that they had 


PART III. SECT. 1, SUB-SECT. 5.— 

A. (b). 

92 i. On abandonment of project — 
Abandonment must be proved — Proof of 
receipt of money.] — To sustain an 
actiou for money had & received, 
against a person named as a director 
of a projected company, by a pro- 
posed subscriber, for his deposit, two 


things must be shown : first, that the 
money so paid came to the deft.’s hands 
or power, for the purpose of being 
applied to the objects of the projected 
co., & secondly, that the project 
failed by reason of no company, or no 
company conformable to the prospectus 
having been formed. — Hayes v. Stir- 
ling (1863), 14 I. C. L. R. 277 ; 15 
Ir. Jur. 308. — IR, 


b. SubscrijMons paid into bank 

~ Whether recoverable from bank .] — 
Where the object for which a co. had 
been started had failed, & no allotment 
of shares had been made : — Held : 
money paid into the bank in the usual 
way by a subscriber on application for 
shares was part of the oo.'s assets, 
& could not be recovered in an action 
against the bank. — L ynch v. Pro* 
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allotted him sixty shares, upon condition that the 
deposit of £1 7a. Qd. per share thereon was paid on 
or before the 18th, in default of which the allot- 
ment would be forfeited, & the shares disposed of 
to other appcts. This letter was headed “ Not 
transferable,” &, as well as the letter of appln., 
described the concern as one haying the amount of 
capital 8c the number of shares mentioned in the 
prospectus. On Oct. 17, the committee published 
an advertisement in The Times , stating that “ they 
had completed the allotment of shares.” There 
was evidence for the jury that pltf . saw this notice ; 

& he paid his deposit on Oct. 22. On Nov. 4, 
pltf. signed the subscribers’ agreement & the 
parliamentary contract, by which the committee 
were empowered, amongst other things, to apply 
the money received for deposits, in liquidation 
of the preliminary expenses of the undertaking. 

A meeting of the shareholders was held on Dec. 15, 
at which pltf. for the first time learned, that, 
although applns. had been made before Oct. 17, 
sufficient to absorb the whole 120,000 shares, 
58,000 only had been allotted ; &c that, in conse- 
quence of the plans & sections not being duly 
deposited to comply with the standing orders, & 
the want of necessary funds, the committee were 
not in a condition to go to Parliament. At this 
meeting, resolutions were proposed expressive of 
confidence in the committee, & of a desire to 
proceed. Pltf. moved an amendment that, as 
58,000 shares only had been allotted, the deposits 
already received should be returned to the parties 
who had paid them. The chairman declined to 
put the amendment ; & the original resolutions 
were carried by a large majority. On Dec. 31, the 
committee came to the conclusion that to proceed 
with the undertaking would be impracticable, 8c, 
on Jan. 6, pltf. brought an action for money had 
8c received against deft., a member of the com- 
mittee of management, to recover back his deposit. 

At the trial, the judge told the jury that pltf. 
was entitled to a verdict, if deft, knowingly made 
a false representation which was a material in- 
ducement to pltf. to pay his money, & if pltf. 
executed the deed under the same belief that 
induced him to pay the deposit. The jury having 
found for pltf. : — Held : the direction was right, 
& the judge was not bound to tell the jury whether 
or not the letters of appln. & allotment constituted 
a valid & binding contract ; the letter of allotment 
not being an unconditional acceptance of the offer 
made by the letter of appln., the two did not con- 
stitute a contract under which pltf. could have 
been compelled to pay the deposit ; pltf. had not, 
by attending the meeting of Dec. 15, precluded 
his right to rescind the contract on the ground of 
fraud. — Wontner v . Shairp (1847), 4 0. 13. 404 ; 
4 By. 8c Can. Cas. 542 ; 17 L. J. C. P. 38 ; 9 
L. T. O. S. 148 ; 11 Jur. 373 ; 136 E. B. 563. 
Annotations ; — Consd. Jones v. Harrison ( 1848 ), 2 Exch. o2 ; 

Watts v . Salter (I860), 30 C. B. 477. Reid. Buko 

Andrews (1848), 2 Excli. 290 ; Landon v. Beiorley (1848). 

10 L. T. O. S. 505 ; Middleton v. Borcsford (1848), 10 


L.'T. O. S. 504 ; Watson v. Charlemont (1848), 12 Q. B. 
856. Mentd. Bell v. Mexborough (1848), 10 L. T. O. S. 
457 : Re Universal Salvage Co., Ex p . Mansfield (1849), 

14 L. T. O. S. 345 ; Re Universal Salvage Co., Ex p . 
Sharpus (1849), 13 L. T. O. S. 420 ; Johnson e. Goslett 
(1857), 3 C. B. N. S. 569 ; Robson v. Devon (1857), 5 
W. It. 724 ; Farrant v. Barnes (1862), 11 C. B. N. S. 553. 

96. .] — In an action by an 

allottee in a projected railway, upon the failure 
of the scheme, for the recovery of his deposit, 
where he had executed the usual subscribers’ 
deed, there being no evidence that such execution 
was obtained by fraud, deft., under the direction 
of the judge, obtained a verdict : — Held : as pltf. 
should have been nonsuited, a rule for a new trial 
ought not to be granted, although some observa- 
tions made by the judge to the jury, as to what 
would constitute fraud, might not be legally 
correct ; but in such * a case the ct. will grant a 
rule to enter a nonsuit. — A tkinson v. Pocock 
( 1848), 1 Exch. 796 ; 10 L. T. O. S. 330 ; 12 Jur. 
60 ; 154 E. B. 339 ; previous proceedings (L847), 
10 L. T. O. 8 . 251. 

97 . No active part taken.] — Deft., a mem- 

ber of the provisional committee, & chairman 
of the managing committee had not personally 
superintended the allotment of shares, & had 
taken no active part in the concern, having been 
present once only, at any meeting, when he acted 
in the capacity of chairman but dissented from 
the proceedings, in an action by an allottee against 
deft, for recovery of his deposit on the abandon- 
ment of the scheme : — H did : deft, was not 
liable. 

Pltf. must recover back liis money from the 
parties to whom it was paid. Although the money 
was paid to the bankers named in the prospectus, 
it was not paid to the use of deft., nor was there 
any proof that deft, ever received, or could have 
received part of it (Pollock, 0.13.). — Burnside 
v. Dayrell (1849), 3 Exch. 224 ; 6 By. & Oan. Cas. 
67 ; 19 L. J. Ex. 40 ; 12 L. T. O. 8 . 312, 104 ; 154 

E. B. 825. 

Annotations :—Distd. Moore r. J? 8 i }/ v 

224. Mentd. Johnson v. Goslett (1857), 3 C. B. N. 8. uC9. 

See, also , No. 91, ante. 

Failure of consideration generally.]— See Con- 
tract, Vol. XII., pp. 224 et seq . 

98. Payment induced by misrepresentation— 
j Need not be fraudulent.] — In an action for money 
had & received against A., B., & 0., three of the 
provisional committee of a projected railway co., 
to recover deposits paid by pltf., an allottee of 
shares, on the ground of fraud, it appeared that 
the money was paid by pltf. to certain bankers, 
who gave him a receipt on account of five persons 
as trustees of the co. A., alone of defts., was a 
trustee Held : the action could not be main- 
tained. Semble : to support such an action it 
is not necessary to show that pltf. was induced to 
pay his deposit by a fraudulent misrepresentation ; 
ft is sufficient that such a misrepresentation was 
made before pltf. paid the money.— W atson r. 


vinoial Bank (1895), 30 I. L. T. Jo. 
37.— IR, 

o. Payment induced by misrepresen- 
tation — By agent of promoters — 
Liability of promoters for fraud of agent. ] 
— Promoters of a co. employed an 
agent to solicit subscriptions for stock, 
& W. was induced to subscribe, on 
false representations by the agent of 
the number of shares already taken up. 
In an action by W. to recover the 
amount of his subscription from the 
promoters : — Held : the promoters, 
having benefited by the sum paid bv 
W., were liable to repay it, though 
they did not authorise & had no know- 
ledge of the false representations of 


their agent.— Mtlburn v. Wilson 
(1901), 31 S. C. R. 481.— CAN. 

d. Promoter may be liable 

— Although contract not voidable as 
against company.)— Pitts. + w ®*° 
to sign an agreement to take stock in 
a proposed co., upon the representation 
of P., acting for the promoters in 
securing subscriptions, that U., one 
of pltfs., would be appointed agent & 
representative of the co. for f ho pro- 
vince of P. E. I. After the incorpora- 
tion of the co., notices wore sont out 
to subscribers requiring Parent of a 
first call upon the stock Rubsci ibecl 
for by them. Pltfs. paid the amount 
of the call, but subsequently— the co. 


having refused to appoint G. as their 
agent, as agreed by P. at tho time 
the agreement to take shares was 
signed— claimed a rescission of tho 
contract & a return of the money 
naid by thorn : — Held : pltfs. could 
not recover. — Qourlw v. Gjiandlbr 
(1907), 41 N. S. R. 341.— CAN. 

e Return of subscription 

anitii interest.]— Pitt, brought action 
against several defts. alleging that by 
fraudulent misrepresentation he had 
been induced to take shares in a co 
promoted by them, which proved 
valueless & claiming damages Held : 
pltf. had been induced by fraudulent 
misrepresentation of certain of defts. 

E 2 
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Sect, 1. — Promotion and flotation: Sub-sect. 5, A. 
(b), (c) & (d) <fc B. 

Ohablemont (Earl) (1848), 12 Q. B. 856 ; 18 
L. J. Q. B. 65 ; 12 L. T. O. S. 212 ; 13 Jur. 117 ; 
116 E. II. 1091. 

Annotations: — Refd. Moore v. Garwood (1849), 4 Exch. 681. 
Mentd. Mallalieu v. Hodgson (1851), 16 Q. B. 689 ; 
Wheelton v. Hardisty (1857), 8 E. & B. 285. 

99. Proof of receipt of money.] — Burn- 

side v . Dayrell, No. 97, ante. 

.] — See , also, Nos. 95, 96, ante . 

Authority to pledge credit of committee or 
members.] — See Agency, Vol. I., pp. 356 et seq. 


(c) For Misrepresentation in Prospectus. 

Action of deceit.] — See Sect. 8, sub-sect. 3, D. 
( a ), post. 

Return of subscription & deposit.] — See No. 98, 

ante. 


(d) Other Ca&es. 

100. Promise to create voluntary trust for 
benefit of shareholders — Shareholder influenced by 
promise.] — N., a promoter of, & vendor to, an 
unsuccessful mining co., publicly & in good faith 
promised to create a trust, under which the co. & 
its shareholders would have benefited, but died 
before the trust was created : — Held : a person 
who heard of the contemplated trust could not, in 
virtue of the fact that lie bought or held shares of 
the co. in confidence of N.’s promise being carried 
out, establish a case of contract as against N., & 
in the absence of any fraud or special represen- 
tation, neither N. nor his exors. would be estopped 
from denying liability, notwithstanding that N. 
himself might have benefited by the promise 
having been made. — Coleman v. North (1898), 47 
W. It. 57. 

To make good amount alleged to be subscribed — 
Winding up of unregistered company.] — See No. 

7681, post. 

101. Work done for company — By share- 
holder.] — The mere fact of being a shareholder in a 
projected railway co. does not render a party, who 
has done work & labour for the co., incompetent to 
sue a member of the provisional committee. — 
Smith v. Archibald (1849), 14 L. T. O. S. 174. 

B. To Strangers. 

(a) In General. 

102. As member of provisional committee — 
General rule.] — I never could understand why it 
was considered a pure question of law, why pro- 
visional committeemen & allottees of shares, 
persons who stood in both capacities, were on that 
account to be liable as contributories. The law 
does not know what is the meaning of provisional 
committeemen. Yet they have been talked of in 
our cts,, their liabilities have been considered & 
dealt with & their powers made the subject of 
discussion, & their liabilities treated of as aiming 
from their powers, as if they were as well known 
to the law as tenants for life or tenants in tail. I 
consider this is a matter of contract. A person 


can become liable as a contributory in respect of 
the contract he has entered into, not in respect 
of assuming a particular character. The question 
of contract will depend upon the facts of the case, 
not merely on the party being a provisional com- 
mitteeman ; & then the only question of law will 
be whether there is evidence to submit to the jury 
whether a contract has been proved (Lord Camp- 
bell, C.J.). — Bright v. Hutton, Hutton v. 
Bright (1852), 3 H. L. Cas. 193, 341 ; 7 By. & 
Can. Cas. 325 ; 19 L. T. O. S. 289 ; 16 Jur. 695 ; 
10 E. B. 74, 133, H. L. ; affg. S. C. sub nom. Re 
Direct Birmingham, Oxford, Beading, & 
Brighton By. Co., Bright’s Case (1851), 1 Sim. 
N. S. 602. 

Annotations : — Consd. lie Direct Birmingham, Oxford, etc., 
Ry., Spottiswoode’s Case, Amsinck’s Case (1855), 6 De G. 
M. & G. 345. Retd. Re Rugby, Warwick & Worcester 
Ry., Prooee & Evans’s Caso (1852), 2 De G. M. & G. 374 ; 
Re Midland Union, Burton-upon-Trent, Ashby de la 
JSouch & Leicester Ry., Lucy’s Caso (1853), 4 De G. M. & 
G. 356 ; Burbidgo v. Morris (1865), 3 H. & C. 664 ; 
Hebbort v. Purchas (1871), L. R. 3 P. C. 664. Mentd. 
Re Wolverhampton, Chester & Holyhead Ry., Robert’s 
Case (1852), 20 L. T. O. >S. 9 ; Quartermaine v. Bittleston 
(1853), 13 C. B. 133 ; Paul v. Joel (1858), 3 H. & N. 455 ; 
Re Laurence, Mortimore (1862), 5 L. T. 726 ; I. R. Comrs. 
v. Harrison (1874), L. R. 7 H. L. 1 ; The Vera Cruz (No. 2) 
(1884), 9 P. 1). 96 ; London Tram. Co. v. L. C. C. (1898), 78 
L. T. 361. 

103. Liable for preliminary expenses.] — C amp- 
bell v. Pepper, No. 60, ante. 

104. On contract entered Into by provisional 
committee — Contract for service — Unless liability 
of committee excluded.] — Whore a local committee 
is formed for the purpose of forwarding the project 
of an intended railway, they are the persons who 
are liable to pay the salaries of their secretary, etc., 
unless it be shown that the secretary, etc., agreed 
to look to some other fund for payment., & where 
deft, was not a member of the local committee at 
the time pltf. was first engaged as secretary, but 
became so while pltf. continued secretary, it will 
be for the jury to say whether deft, did not con- 
tinue to employ pltf. on the same terms in which 
he was originally engaged. — Kerridge v . Hesse 
(1839), 9 C. & P. 200. 

Sec, also , No. 142, post. 

105. Contract existing at time of 

joining.] — Kerridge v. Hesse, No. 104, ante . 

106. Contract for work & labour — Evi- 

dence of liability.] — W allington v. Lambert 
(1847), 9 L. T. O. S. 171. 

107. Authorisation must be proved.] 

— Nevins v. Henderson, No. 61, ante. 

108. Extent of liability.] — Where a 

solicitor is instructed in pursuance of a resolution 
at a meeting of the provisional committee, it is a 
joint contract on the part of the members of such 
committee, & they are liable as co-contractors only, 
& proof cannot be had against the separate estate 
of those who have taken the most active & promi- 
nent part in the proceedings of the undertaking. — 
Re Laurence, Mortimore & Co. (1862), 5 L. T 
726. 

Shareholder in position of stranger.] — 

See No. 101, ante. 

109. No authority to pledge credit.] — Re 


to take shares & hold said defts. 
answerable for pltf. 's loss, & said defts. 
ordered to pay pltf. amount paid by 
him for shares with interest less value of 
shares & directed inquiry. — D avoren 
v . WOOTTON, [1900] II R. 273. — IR. 

PART III. SECT. 1, SUB-SECT. 5.— 

B. (a). 

102 i. As member of provisional 
committee — General rule .] — The mere 
fact that persons agree to bocome pro- 


visional directors of a oo. does not 
render thorn liable for goods supplied 
on the order of the attorney or secretary 
of the co., & they are not necessarily 
rendered liable by allowing their 
names to appear as provisional directors 
on the prospectus. Whether they are 
liable depends on the terms of the 
prospectus. If it merely states that 
they are provisional directors they will 
not bo liable. If it represents that 
the attorney or secretary is not merely 
to act as such when the co. is formed. 


but is already appointed to act for 
such provisional directors, they will 
be liable for such business as is usually 
done by the attorney or seoretary of 
persons who are forming a co. 
— -De Drukkers Maatsohappij v. 
O OSTHUIZE N (1915), 6 C. P. 1). 401. — 
S. AF. 

, f; On contract entered into by pro- 
visional commit tee — C ontract for sup- 
ply of goods — Liability as partners.]— 
Defts. signed a certificate of their 
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Direct Exeter, Plymouth & Devonport By. 
Co., Ex p. Besley, No. 02, ante. 

.] — See , generally , Agency, Vol. I., 

pp. 850, 359, Nos. 048 et seq ., 079 et seq . 

On contract by promoters — Before company 
Incorporated.] — See Sect. 31, post. 

110. On contract by member of committee.] — 
One member of a provisional committee cannot 
bind another member so as to render him liable 
for orders he may give. — Bailey v . Stevenson 
(1847), 8 L. T. O. S. 308. 

Authority to pledge credit of other members.] 

— See Agency, Vol. I., p. 357, Nos. 657 et seq . 

See , also , No. 01, ante . 

111. On contract by managing committee.] — 

T., a member of a x>ro visional committee of an 
abortive railway scheme, attended a meeting of 
that committee, at which a committee of manage- 
ment was appointed, who incurred debts which t he 
funds of the co. were insufficient to pay. At a 
subsequent meeting of the provisional committee, 
at which T. attended, the committee of manage- 
ment reported that they had incurred such debts ; 
& that, according to an opinion taken, all the 
members of the provisional committee were liable 
for the debts so incurred ; when resolutions were 
passed adopting the report, & arranging, by a 
rateable contribution, for payment of the debts. 
T. was, at such meetings, appointed a member of 
a finance committee to arrange for the payment of 
the debts of the co., & was active in such com- 
mittee, & he contributed several sums towards 
liquidating the debts. The Master, in winding up 
the affairs of the co. under the Winding-up Acts, 
placed T.’s name on the list of contributories : — 
Held: (1) T. was not a contributory; (2) the 
committee of management was a body of persons 
acting for themselves independently, & not as 
agents for, or on behalf of the provisional com- 
mittee ; & the committee of management was 

the committee of the intended co., & not of the 
provisional committee. — Be Direct Exeter, Ply- 
mouth & Devonport By. Co., Tanner’s Case 
(1852), 5 De G. & Sm. 182 ; 21 L. J. Ch. 212 ; 18 
L. T. O. S. 233 ; 16 Jur. 214 ; 64 E. B. 1072. 

See, further , Agency, Vol. I., p. 859, Nos. 083, 
et seq . 

112. On contract by agent of company.] — A. 

being employed by the local agent of a railway co. 
to procure the names of parties willing to join the 
pro visional committee, exerted himself accordingly, 
& by his interest, five names were added to the 
existing committee : — Held : he could not recover 
in an action for work & labour from the original 
members of the provisional committee, & that he 
could only sue in respect of such services on an 
express contract with defts. — W addy v. Dillon 
(1846), 8 L. T. O. S. 218. _ - 

113. On contract by secretary appointed by 
promoters.] — Deft, was a provisional committee- 
man, & had applied for shares in a railway co., 
which, however, never issued any shares, & the 
secretary of which, appointed, however, by the 
promoters only, had entered into certain contracts 
which he communicated to the committee 
Held : deft, was not liable on such contract ; & 
the tender of £40 to the attorney of the co., as it 
did not appear on what account it was tendered, 


& he had dealings & other business with him, was 
not evidence of an admission to go to the jury. 

The mere fact of a man being a member of a 
provisional committee, does not of itself render him 
liable for the contracts made by the co., & his 
applying for shares in a co. that never issued any, 
does not do so either. — B arker v, Lyndon (1847), 
2 Car. & Kir. 637. 

114. On contract by engineer to company.] — A 

co. was projected for the filtration & supply of 
water. Whilst the bill for its formation was before 
a committee of the House of Commons, the 
engineer, upon the suggestion of counsel, employed 
a builder to erect a cistern for the purpose of 
testing the process of filtration for which the 
engineer had obtained a patent. Deft, was a 
member of the provisional committee, & the 
cistern was with his assent erected on land in 
his occupation : — Held: no evidence to warrant a 
jury in inferring that the order for the work was 
given by deft.’s authority, or that the work was 
done upon his credit. — P atrick v. Reynolds 
(1857), 1 U. B. N. 8. 727 ; 140 E. B. 299. 

115. On contract made by company.] — B arker 
v. Lyndon, No. 113, ante . 

Misrepresentation to directors — Causing damage 
to stranger.] — Sec No. 178, post. 

(b) How Incurred . 
i. By Pledging Personal Credit. 

116. Allowing name to appear as provisional 
committeeman — Whether credit pledged — Question 
for jury.] — Deft, applied to become a member of 
the provisional committee, & also of the acting 
committee, of a certain railway. His request was 
complied with as to the former, but not as to the 
latter. A prospectus was issued with deft.’s name 
as one of the provisional committee, & deft, heard 
it read at a meeting at which he was present, 
& made no objection : — Held : it was a case for 

the jury. 

The question would be, had deft., by agency or 
by his own act, given an authority to the co. to 
hold him out in their prospectus to the world as a 
person liable for the expenses of tliis undertaking. 
Pltf. had a right to see who was on the provisional 
committee, & if the jury should think that deft, s 
name appearing on the list with his consent was 
enough to sustain this action, it would prove an 
awful lesson to all those who had entered into this 
sort of speculation, & authorised the use or their 
names as provisional committeemen (Lord Des- 
man, C.J.).— Alley v . Gain (1846), 8 L. I. O. 8. 
216 N P 

" 117 . What jury may consider.] 

— In an action against a member of the com- 
mittee of a projected railway co. for work & labour, 
goods supplied, & money paid, the jury are to 
consider whether deft., by taking upon him the 
character of a committeeman, & afterwards acting 
in the affairs of the co., has authorised the co. s 
solr. or secretary, or any member of the com- 
mittee, to hold him out to the world as personally 
responsible for the reasonable 

^ c ii, L/iLolf . J 8r 

incurred in forming such a co., & on Bs behalf , & 
then, whether the credit was given on the faith of 
his being so personally responsible. 

A committeeman by merely allowing his name to 


intention to become incorporated as 
a co-operative association under 
R. 8. 0., c. 158. They failed, however, 
to fulfil the requirements of the Act 
Sc never actually became a cornu, 
under it. In tne meanwhile pltf. 
supplied defts. Sc other intended mem- 
bers of the association with certain 
goodB, Sc now sued the former for the 


balance duo in respect thereof 
if eld- he was eutitled to judgment 
S?nst defts. as paxtners.-SKmjgr 
vT Irving (1887), 15 O. R. 173.— CAN. 

g. On contract . of promoters — 
D&erdure holder induced I to "“** 

advance on . mtsrepreeentalumo/pro 


advance on j* i 

moters .}— The holder of a debenture 


bond of a Joint stock co. restored 
under Companies Acts lias a good 
title to sue an action of damages 
against the promoter of the co., or the 
ground that by false Sc fraudulent 
representations of the promoter he bad 
been induced to advance money to the 
co — Dunnktt v. Mitchell (1885), 12 
II! (Ct. of Sess.) 400. — SOOT. 
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Sect* 1. — Promotion and flotation: Sub-sect . 5, B. 

(6) i., ii. & 

appear in that character in the ordinary form of 
prospectus issued by railway cos. incurs no 
liability to a tradesman who supplies goods to the 
co. ; but the consent of a person to his name so 
appearing may be a fact of importance on a 
question of such liability, as showing that he took 
an interest in the proposed concern, whether merely 
as a patron & well wisher, or as co-operating in 
the measures preparatory to its formation. It 
becomes, therefore, material to know what the 
committee was doing when he joined it, & whether 
he knew what it was doing, & concurred therein. 
If advertising, printing & stationery are necessary 
to the working of the committee, & no fund has 
been raised to pay for such necessaries, the trades- 
man may justly suppose that all who act on the 
committee have authorised him to supply them 
on their credit, although the individual committee- 
man has not specifically given such authority, & 
though the tradesman may know nothing more of 
the committeemen than that they are probably 
men of character & substance. The absence of the 
committeeman’s intention to pledge his credit is 
immaterial, if he have given the authority before- 
hand. 

If, however, the tradesman looked solely to the 
deposits on shares as the fund from winch payment 
was to be made to him, he has no cause of action 
against the committeeman. 

As the liability of the committeeman arises, not 
from his filling that character, but from his 
authorising the orders for goods or services, his 
admission of general liability may be evidence of 
his having authorised such orders before his name 
appeared on the committee. 

The jury are to consider whether such an 
admission was made because the actual liability in 
law was questionable, & for the purpose of pre- 
venting litigation, or whether the admission is 
referable to his conscientious conviction that his 
acts have made him personally liable. In the 
latter case they may infer his general liability. — 
Bailey v. Macaulay (1849), 13 Q. B. 815; 19 
L. J. Q. B. 73 ; 14 L. T. O. S. 104 ; 14 Jur. 80 ; 
110 E. R. 1475. 

Annotations : — Consd. Patrick v. Reynolds (1857), 1 C. B. N. S. 

7*27. Reid. Norris v. Cottle (1850), 2 H. L. Cas. 047 ; 

Pilot v. Craze (1888), 4 T. L. R. 453. 

118, Insufficient without further evidence.] 

— A. sued C. & others being part of the provisional 
committee of an abortive railway scheme for his 
expenses, incurred on behalf of the committee. 
The evidence showed merely that defts. had 
allowed their names to be published as committee- 
men without objecting ; but there was no proof 
of actual employment or of adoption by defts. of 
the contract : — Held : defts. were not liable. 

Observations on the law of provisional com- 
mitteemen. — M acewan v. Campbell (1857), 29 
L. T. O. S. 30, H. L. 

See, also , Agency, Vol. I., p. 420, No. 1145. 

Pledge of credit for part of work — Whether 
admission of liability for remainder.]— See No. 121, 
post. 

119. Authority to agent to pledge credit.]— 
Patrick v. Reynolds, No. 114, ante. 

.] — See Agency, Vol. I., p. 353, No. 017. 


Authority of committee to pledge credit of 
individual members.] — See 9 generally, Agency, Vol. 
I., p. 350, Nos. 043 ei seq. t p. 359, Nos. 079 et seq. 

Effect of subsequent formation of company.] — 
See Agency, Vol. I., p. 301, Nos. 701, 702. 

ii. By Admission of Liability . 

120. By admission of liability — Evidence of.] — 

Barker v. Lyndon, No. 113, ante. 

121. Under mistake — Question for jury.] — 

In an action against a provisional committeeman 
of a railway co., for work, etc., it appeared that 
deft, had authorised the pledging of his credit for 
a portion of the work, but not for the residue, & 
had subsequently admitted his liability for the 
whole. The judge directed the jury to consider 
the circumstances under which the admission was 
made, & the mistaken view under which deft, 
might at that time have acted in respect of the 
supposed liability of all members of provisional 
committees : — Held : the direction was right. — 
Newton v. Belcher (1848), 12 Q. B. 921 ; 0 Ry. 
& Can. Cas. 38 ; 18 L. J. Q. B. 53 ; 12 L. T. O. S. 
213 ; 13 Jur. 253 ; 110 E. R. 1115. 

122. Resolution to contribute to 

expenses.] — Re Direct Exeter, Plymouth & 
Devonport Ry. Co., Tanner’s Case, No. Ill, 
ante. 

123. Payment causft pads.] — Re Direct 

Exeter, Plymouth & Devonport Ry. Co., Ex p. 
Roberts, No. 138, post. 

124. Extent of admission — Payment causft 

pads.] — A provisional committeeman who pays a 
sum of money causd pads as a contribution with 
others to satisfy bond fide outstanding claims 
against an abandoned assocn., does not thereby 
admit a general liability to contribute to satisfy 
every outstanding demand. — Re Winding-up 
Acts & Harborougii & Watlington Ry. Co., & 
Wolverhampton, Walsall, Leicester, Peter- 
borough, Norwich & Great Yarmouth Junc- 
tion Ry. Co. (1850), 10 L. T. O. S. 297. 

• 

iii. By Attendance at Meetings . 

125. Meetings preliminary to formation of 
committee — Evidence of liability for necessary 
expenses.] — Where persons meet together for the 
purpose of forming an assocn. for a purpose of 
public utility, & hold meetings preliminary to its 
formation, the attendance of any one of such 
persons at such meetings is some evidence to go to 
a jury to tlx him with the liability for expenses 
necessarily incurred. — Lake v. Argyll (Duke) 
(1844), 0Q.B. 477; 14 L. J. Q.B.73 ; 4L.T.O.S. 
171 ; 9 Jur. 295 ; 115 E. R. 178. 

126. Meeting when liability incurred.] — The 
managing committee of a railway co. resolved 
“ that the solrs. should take the necessary steps 
for advertising the co., & preparing & circulating 
the prospectuses.” A witness stated that “ adver- 
tising the co.” meant advertising the prospectus of 
the co. : — Held : the resolution authorised the 
insertion of the prospectus in the newspapers as an 
advertisement & the advertising agent was entitled 
to recover his charge for these advertisements from 
a member of the committee who was present when 
the resolution was passed. — Barker v. Collins 
(1849), 13 L. T. O. S. 90. 


PART III. SECT. 1, SUB-SECT. 5.— 
B. (b) iii. 

128 i. Meeting when liability in - 
curred .] — By a resolution passed at 
a meeting of the promoters of a pro- 
jected oo. the pltf., a solicitor, was 
retained to draw the deed of settle- 
ment & do other work towards its 


incorporation. Defendants were present 
at the meeting, & were subsequently 
appointed, together with a partner of 
the pltf., directors . of the co. ; pltf. 
being appointed its solicitor. The 
original prospectus contained a pro- 
vision that all the preliminary expense t 
should be paid by the proprietors. 


Pltf. sent liis bill of costs to the manager 
of the co., & on being refused payment, 
sued the defts. : — Held : all the pro- 
moters who were present at the meeting 
at which pltf. was retained were 
personally bound by their resolution. 
— De Lissa v. Asher (1875), 14 
N. 8. W. S. C. R. 173. — AUS. 
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127. ~ Subsequent modification at meeting 
from which absent.] — A. was, in his absence, 
chosen by the provisional committee of a provision- 
ally registered railway to be one of the managing 
committee, to whom, by resolutions of the pro- 
visional committee then passed, power was given 
to allot shares & to apply the funds of the co. in 
payment of expenses. The scheme having proved 
abortive, the allottees recovered their deposits in 
actions against A. & other persons who had been 
appointed to be members of the managing com- 
mittee. The members of the managing committee 
thereupon appointed a sub-committee, of winch A. 
was one, to take measures to protect the members 
of the committee. A. was a constant attendant 
at the meetings of the sub-committee, & took an 
active share in providing for some of the demands 
on the committee of management & resisting 
others : — Held : he thereby sanctioned <$c adopted 
the former proceedings of the managing committee, 
in which he had not taken part, & was liable to 
contribute in respect of them. 

B., who was appointed & acted as a member of 
the managing committee of a provisionally 
registered railway co., with power to contract with 
engineers for the requisite surveys, etc., was one of 
the members liable in respect of an order given to 
the engineers, who afterwards being unable to 
complete the contract by the required time, offered 
to forego it, & to substitute a contract for a part 
of the line only, on the terms that the completion 
of the latter within the time should not be required. 
At a meeting, at which B. was not present, the 
majority of the managing committee present 
resolved to accede to the proposal. B. at a sub- 
sequent meeting opposed the confirmation of the 
resolution. Afterwards he concurred in resolu- 
tions for providing means of satisfying the 
engineer's demand among others : — Held : the 
substituted contract was only a modification of 
the contract, in respect of which B. was liable, & 
under the circumstances B. was liable to con- 
tribute to the payment of the engineers’ demand. — 
Re Direct Birmingham, Oxford, Beading & 
Brighton By. Co., Spottiswoode’s Case, 
Amsinck’s Case (1855), 6 Dc G. M. & G. 345 ; 3 
Eq. Rep. 681 ; 25 L. T. O. S. 136 ; 43 E. R. 1267. 

Annotations : — lie London, Birmingham & Bucks liy.. Ex j>. 

Ourzon (1856), 3 Drew. 508; Hill .v. Lathom (1894), 30 

T. L. H. 301. 

128. Meetings subsequent to meeting when 
liability incurred — Active part taken.] — Deft.’s 
name was placed upon a committee on Oct. 15. 
On Nov. 20 he signed a consent to act as director. 
On Jan. 22 a meeting was held, at which deft, was 
not present, but he afterwards called at the co.’s 
offices, & said he was ready to render any assistance 
in his power towards the settlement. On Feb. 12 
he attended a meeting, & moved a resolution. He 
further interested himself in the matter, & asked 
for accounts, which he saw at a subsequent meet- 
ing on Mar. 5, & among them was that of pltf. 

Upon these facts the liability of deft, was 
established. — Newton v, Stewart (1846), 8 L. T. 
O. S. 256. 

129. Proceedings at previous meeting 

confirmed.] — A member of the committee of 
management of an abortive railway co. attended 
many of the meetings, but he did not attend the 
only meeting at which the only unsatisfied jlebt of 
the co., being a debt to its engineer, was contracted ; 

i*. however, attended a subsequent meeting, at 
which the report of the engineer was received & 
adopted : — Held : primd fade , the claim of the 
engineer was a liability of the co. within the 
meaning of Winding-up Acts, 1848 & 1849 ; & 


that, although the member was not directly liable 
to the engineer, he was liable to the persons liable 
to the engineer to contribute rateably with them ; 
& the members’ name was retained on the list of 
contributories . — Re Midland Union, Burton- 
upon-Trent, etc., Ry. Co., Norbury’s Case 
(1852), 5 De G. & Sm. 423 ; 64 E. R. 1181. 
Annotation : — Refd. Hill v. Lathom (1894), 10 T. L. R. 301. 


130 . Proceedings at previous meeting read 

but not confirmed.] — Deft, was a brewer in Y., & 
the action was brought against him by pltf., an 
advertising agent, for work done & money paid for 
the use of deft, as a director of the Dutch 
Hanoverian Ry. Co., which began at the latter end 
of 1845. On Nov. 5, 1815, after the first meeting, 
£10 was agreed to be subscribed by each of the 
directors, deft, being one, to cover preliminary 
disbursements. On Jan. 1, 1846, a meeting of the 
directors took place, but deft, was not then 
present, & resolutions were then made which had 
been received in evidence in this case, to advertise 
etc., in the necessary papers. On Jan. 7, another 
meeting took place, at which deft, was present, 
when the proceedings ot Jan. 7 were read, but not 
confirmed ; but it was (hen agreed by a resolution, 
into which deft, had entered, to indemnify C. from 
liability in consequence of any advertisements 
ordered by the secretary. On Jan. 14 another 
meeting was held, at which deft , was present ; & 
he never attended afterwards. On Feb. 25, deft, 
demanded back his £10 & received it ; he had 
refused also, to take any shares. The secretary 
had ordered the advertisements in pursuance of 
the resolutions, & it was sought to make deft, 
liable on the resolutions come to on Jan. 1, at 
which he was not present , because they were read 
at the meeting on the 7th, at which he was present. 
Rule absolute to enter a nonsuit.— Barker v, 
Bradley (1847), 9 L. T. O. S. 39, 229. 

131. Liability question for jury.] — On the 

trial of an action by an advert ising agent against a 
member of the managing committee} of a railway 
co., it appeared that on Oct. 13, deft, consented to 
become} a member of the managing committee, & 
that an order for the insertion of some of the 
advertisements in question was given by the com- 
mittee on that day, but that deft, did not attend a 
meeting of the committee until Oct. 18: — Held: 
the question of deft.’s liability was properly left 
to the jury. — Mitchell v. Moore (1848), 11 L. T. 
O. S. 124. 

132. Expenses incurred arising out of 

liability incurred at former meeting.] — At the same 
meeting at which deft, was appointed a provisional 
committeeman of a projected joint stock co., a 
resolution was come to that the solrs. of the pro- 
jected co. should be instructed t o prepare a deed of 
settlement. Deft, did not attend any meeting 
until two days after such meeting ; & subse- 

quently he attended meetings at which the solrs. 
were ordered to alter the terms of the deed : * 
Held : deft, was not liable for charges for preparing 
the deed ; but he was liable for other business 
done by the solrs. pursuant to resolutions passed 
at meetings which he attended, notwithstanding 
the solrs. were retained before be became a member 
of the committee. — Jenkyn v. Finden (1854), l 
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Sect . 1 . — Promotion and flotation: Sub-sect. 5, B. 
(b) Hi. & C. ; sub-sect. 6, A .] 

134. Proof of identity.] — Pltf. was appointed 
engineer to a railway co. at a meeting of the 
provisional committee. Deft, had previously 
agreed to join that committee, Sc had forwarded 
applns. for shares, but whether before or after the 
meeting, was uncertain. An individual answering 
to deft.’s name was present at the meeting : — • 
Held : there was no evidence to go to the jury of 
deft.’s indentity with that individual. — Giles v. 
Oornfoot (1817), 2 Car. & Kir. 653, N. P. 

C. Termination and Limitation of Liability. 

135. Termination — Withdrawal of name — Con- 
sent of others necessary.] — One of several persons 
who have subscribed an agreement inter se , to 
promote a joint undertaking or common purpose 
cannot withdraw his name, Sc discharge himself 
from the engagement, without the consent of the 
rest of the subscribers. If an Act of Parliament 
has been passed for effectuating the purpose of the 
undertaking, by which certain obligations are 
created, such original subscriber is not exonerated 
from the liabilities imposed by the Act, by having, 
during the progress of the bill, renounced, before 
the committee, all further connection with the 
undertaking, & desired that his name might be, 
in consequence, omitted in the Act ; nor can the 
circumstances of his name so being omitted, have 
the effect of disengaging him. — Kidwelly Canal 
Co. v. Raby (1816), 2 Price, 93 ; 146 E. It. 32. 

Annotations : — Mentd. Buy v. Sharp (1846), 7 L. T. O. S. G2 ; 

Walstab v. Spottisvvoodo (1816), 4 Ry. & Can. Cas. 321. 

Evidence of consent .] — See No. 58, 

ante. 

136 . Before Issue of prospectus.] — 

Barnett v. Sothwell (1846), 8 L. T. O. S. 123. 

137 . Subsequent attendance at 

meetings — & payment towards liabilities of com- 
pany.]— Direct Exeter, Plymouth & Devon- 
port Ry. Co., Ex p. Besley, No. 62, ante. 

138. No express or implied acceptance 

of liability.] — It., in a letter assenting to become 
one of the provisional committee of a ry. co., 
expressly stated that this assent was to be taken 
subject to his approval of the plans Sc course of the 
line when definitively fixed upon, Sc so that he 
should be held free from all liabilities. His name 
was thereupon iuserted in the list of the provisional 
committee ; Sc he att ended two meetings of the 
committee, but took no part whatever in the 
proceedings. At one of these meetings a com- 
mittee of management was appointed. R. sub- 
sequently desired that Ms name might be struck 
out of the committee, & it was struck out accord- 
ingly : — Held : (1) in the circumstances, indepen- 
dently of the stipulation contained in Ms letter, 
R. having neither expressly nor impliedly assented 
to any act affecting Mm with liability, Ms name 
ought not to be inserted in the list of contributories 
of the co. ; (2) the circumstance of R. having paid 
a sum of money under protest & causd pads did not 
vary the case. — Re Direct Exeter, Plymouth 
& Devonport Ry. Co., Ex p. Roberts (1850), 2 
Mac. Sc G. 192 ; 6 Ry. Sc Can. Cas. 310 ; 2 H. & 
Tw. 391 ; 19 L. J. Ch. 368 ; 15 L. T. O. S. 361 ; 
14 Jur. 655 ; 42 E. 11. 74. 

Annotations : — As to (1) Retd. Be Direct Exeter, Plymouth & 

Devonport lly.,Exp. Bosley (1850), 2 Mac. 8c G. 176 ; Re 

Direct Exeter, Plymouth & Devonport Ity., Tanner’s 

Case (1852), 5 De G. & Sm. 182 ; Re Met. Ky. Junction Co., 

Markwell's Case (1 852 ), 5 De G. & Sm. 528. As to (2) Refd. 

Re Direct Exeter, Plymouth & Devonport Ry., Ex p. 

Besley (1851), 3 Mac. & G. 287. Generally , mentd. Rc 

Wolverhampton, Chester & Birkenhead Ry., Ex p. Cottle 

(I860), 15 L. T. 0. S. 361. 


139. Company completely registered.] — 

Pltf., an engineer, sued deft, as the director of a 
railway co., for the expenses of surveys, etc. It 
appeared at the trial that deft, had been an active 
member of the committee, but that the co. had 
been completely registered : — Held : deft, was 
not liable ; although the co. could not be sued, the 
contract not having been under seal. — Stevens v. 
Green (1848), 10 L. T. O. S. 326. 

140. Release by co-promoters — On pay- 

ment.] — At some of the meetings of the managing 
committee of a provisionally registered co., at 
wMch A., one of the committee, was present, it 
was resolved that certain proceedings should be 
advertised. At another meeting, attended by 
four of the body, but not by A., it was resolved, 
that a circular should be sent to the members of the 
provisional committee, wMch included the mem- 
bers of the managing committee, stating that, on 
payment of £160 each, they should be released 
from all liability. A. paid this amount Sc never 
attended any subsequent meeting. Meetings of 
the managing committee were afterwards held, 
at wMch some of these payments were referred to, 
& the terms of the circular were recognised & 
acted upon. The co. was wound up, & it appeared 
that one of the provisional committee had been 
compelled, by proceedings at law, to pay the bill 
of the advertising agent : — Held : A. was primd 
facie liable for some part of the demand, Sc was not 
exonerated by Ms payment of £160 & the subse- 
quent conduct of his co-committeemen, but had 
been properly placed on the list of contributories. — 
Re Midland Union, Burton-upon-Trent, Ashby- 
DE-LA-ZOUCH Sc LEICESTFR Ry. Co., PEARSON’S 
Executors’ Case (1853), 3 De G. M. & G. 241 ; 20 
L. T. O. 8. 254 ; 43 E. R. 95, L. 0. & L. JJ. 

141. Limitation — Projector agreeing to look to 
deposits.] — The solr. who had projected, Sc at his 
own expense brought forward, a scheme for making 
a railway, entered into an agreement with the 
persons who became the provisional committee 
for prosecuting the undertaking, that the costs Sc 
expenses should be paid by such solr. Sc projector, 
Sc that the members of such provisional committee 
should not be personally liable to Mm for such 
costs Sc disbursements, but that the same should be 
paid out of the fund to arise from the deposits to 
be paid on the shares : — Held : this agreement was 
not illegal as between the provisional committee 
Sc the shareholders, regarded as trustee Sc cestui que 
trust , inasmuch as the trustee was entitled to be 
indemnified by his cestui que trust in respect of the 
costs Sc expenses properly incurred. 

Qu. : whether the contract to pay future costs 
out of the deposits was illegal as between the solr. 
Sc client, attending to the fact that the client, 
being a trustee, might properly stipulate that he 
should not be personally liable for the costs to be 
incurred, but that the same should be paid 
exclusively out of the trust fund. — Parsons v. 
Spooner (1846), 5 Hare, 102 ; 4 Ry. Sc Can. Cas. 
163 ; 15 L. J. Ch. 155 ; 6 L. T. O. S. 344 ; 10 Jur. 
423 ; 67 E. R. 845. 

Annotation : — Reid. Melhado v. Porto Alegre Ity. (1874), L. R. 

0 C. P. 503. 

142. Resolution passed In presence of 

plaintiff — Disclaiming personal liability for salaries.] 

— At a meeting of the provisional committee of a 
co., after certain resolutions appointing the 
engineers, the solr. Sc other officers of the eo., the 
following resolution was lastly come to : “ That 
the salaries remunerative of the above officers Sc 
promoter, be payable out of the deposits, & that 
the provisional committee be held not liable for 



Part III.-Companies under Companies (Consolidation) Act, 1908, etc. 57 


the same.” At that meeting A. was appointed 
engineer to the co., & B., being a provisional 
committeeman, & also in the acting committee! 
at a subsequent meeting assented to the above 
resolutions. In an action for work & labour, as 
an engineer, brought by A. against B. : — Held : 
the last resolution absolved B. from all personal 
responsibility.— Giles v. Smith (1847), 11 fur 334 
See , also , No. 104, ante . 

, — ; Disclaiming personal liability 

for work done.] ^ In tin action by an engineer 
against a provisional committeeman of a co. it 
appeared that, at a meeting of the committee,' at 
which pltf. was present, it was resolved that the 
provisional committee should disclaim the inten- 
taking on themselves any personal respon- 
sibility as regards the exj)enses incurred or to be 
or about the co. Sc that no such respon- 
sibility should attach to them. At another 
meeting, at which pltf. was also present, a 
resolution was passed which contained a statement 
that the plaintiff had said that he would make no 
claim for his services until there should be sufficient 
funds of the co. to meet any demand he mighTbe 
entitled to make. Pltf. stated in a letter that he 
never understood that, unless the project was 
successful, the engineers were to abandon all 
claim ; but he did understand that the individuals 
comprising the committee were not to be held 
personally liable. At a subsequent meeting of the 
committee, it was resolved that the committee 
should bind themselves to be answerable to the 
extent of £1,000, to be applied to engineering & 
surveying purposes. The scheme was abandoned, 
& deposits to the amount of £4,168, which had been 
received by the committee, were returned to the 
shareholders : — -Held : deft, was not responsible, 
the contract being that pltf. should be paid out of 
such funds as could be properly applied in satis- 
faction of his claim, Sc there were no funds of that 
description. — Landman v. Entwistle (1852), 7 
Exch. 032 ; 7 By. Sc Can. Oas. 472 ; 21 L. J. Ex. 
208 ; 155 E. R. 1101. 

Annotation Refd, CaUlicott v. Griffiths & Lowe (1853), 1 
C. L. K. 715. 


144 . Construction of deed.] — At the first 

meeting of the managing committee of a projected 
co. it was resolved that a deed of indemnity 
should be prepared. At the second meeting a solr. 
who was one of the promoters of the co., executed 
the deed of indemnity, wluch recited his appoint- 
ment as solr. to the co., & an agreement by him 
that no member of the provisional committee, or 
director of the co. should be rendered personally 
or individually liable to him for any salary or other 
payment to be made to him for any services at any 
time rendered by him, but that the same should be 
chargeable upon such funds only as should be 
P r ^uced by the sale of, or subscriptions for, shares 
m the projected co. ; Sc that no committeeman, or 
4r r ®ctor, or shareholder, should be individually 
liable to pay the same to any greater or larger 
proportion than the amount of the share or shares 
subscribed for by him & unpaid from time to time. 
^ < e< ^ ^ en contained a covenant by the solr. 

° sue an y committeeman, director, or share - 
bolder, save Sc except to the extent of the shares 
which should from time to time be subscribed for, 
or so much thereof as should remain unpaid by 
the committeeman, director, or shareholder, at the 
commencement of the suit ; Sc declared that if any 


action or suit was commenced so as to render them 
personally liable to a greater extent, that deed 
should operate as a release. Shares were after- 
wards allotted by the committee, & deposits Sc 
subscriptions received to a certain amount, but 
? nou &k comply with the Standing Orders 
of the Houses of Parliament, Sc the project was 
consequently abandoned. Some of the deposits 
were returned to the shareholders, & no funds 
remained in the hands of the committee. In an 
action by the solr. against a member of the com- 
mittee who had paid his deposit Sc all calls which 
had been made upon his shares, for services 
rendered to the co. : — Held : the effect of the deed, 
as evidence of the contract between pltf. Sc deft., 
was to release deft, from individual responsibility, 

although the full amount of his shares had not been 
paid up. 

All parts should be construed together, receiving 
as much effect as possible. The deed is the 
instrument of pltf., Sc therefore, in case of ambi- 
guity, should be construed against him. Also it 
would be the duty of pltf., as the solr. of the co., 
to prepare Sc settle the deed, Sc on that account it 
would be inconsistent for him to derive any benefit 
from an ambiguity created by himself (Lord 
Denman, C..T.). — Sherlock v. Spiers (1846), 13 
L. T. O. S. 424. 

Profits made by sale of shares illegally issued.] — 

See No. 75, ante. 


Sub-sect. 6. — Rights of Promoters. 

A. As to Preliminary Expenses. 

145. What are “ formation expenses” — Include 
promotion-money.] — The prospectus issued by the 
promoters of a projected co. stated that the 
purchase -money to be paid by the co. to the 
vendors was £32,500, of which £15,000 was to be 
paid in 3,000 fully paid-up shares, Sc that “ the 
remuneration of the directors will be paid by the 
shareholders, Sc it is proposed that they should be 
paid only by a commission on the profits made, no 
promotion -money whatever being paid to Hiem by 
the co., & all formation expenses being paid by 
tb 3 vendors.” The £32,500 was the real price 
originally agreed to be paid to the vendors. 
Shortly after the registration of the co. the vendors, 
who were two of the first direel ors of the co., trans- 
ferred 800 of their vendors’ paid-up shares to their 
co-directors in pursuance of an understanding 
which existed at the time the prospectus was 
issued, but which was not disclosed. The shares 
were so transferred as promotion-money, Sc in 
order to induce them to continue directors. In an 
action by a shareholder against the directors, 
claiming damages, on the ground that he had been 
induced to take his shares in the co. by the fraudu- 
lent misrepresentations contained in the above 
paragraph of the prospectus, Sc on the faith of 
which he had t aken his shares : — Held : (1 ) the 
understanding was not a contract wit hin 1867 Act, 
s. 38, Sc the omission to state it in the prospectus 
did not make the latter fraudulent within the 
statute ; (2) although the transaction between the 
vendors Sc their co-directors might be ground for 
holding them liable in some other proceedings, it 
did not render the prospectus false or fraudulent, 
& the action must be dismissed with costs. 


PART III. SECT. 1, SUB-SECT. 6. — A. 

b- Right to recover from company 
l7n Properly carried out. h-Oom- 
pany promoter not entitled to remun- 


eration whero prospectus improperly 
drawn & formation of company aban- 
doned in consequence. — B bibrly v, 
Regan Palace Flour Mills (1912). 
12 S. R. N. 8. W. 524 ; 29 N. 8. W. 


W. N. 132. — AUS. 


k. Payment for services — 

No personal agreement — Or provision 
therefor in company's constitution .] — 
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Sect 1 . — Promotion and flotation: Sub-sect, 6, A, 
&B .] 

“ Formation expenses ” necessarily include pro- 
motion-moneys paid to persons as commission 
for floating a co. ; & where a prospectus states that 
“ no promotion-money will be paid by the co., & 
that the formation expenses will be paid by the 
vendors,” it must be shown, in order to prove such 
a statement false, that the purchase price agreed 
upon has been purposely & fraudulently increased 
for the purpose of making the co. pay the pro- 
motion-money in addition to what was understood 
to be the real price between the parties. — Ark- 
wright v. Newbold (1881), 17 Ch. I). 301 ; 50 
L. J. Ch. 372 ; 44 L. T. 393 ; 29 W. R. 455, C. A. 

Annotations : — As to (2) Retd. Nash v. Wooderson (1884), 52 
L. T. 49 ; Lydncy & Wigpool Iron Oro Co. v. Bird (1885), 
31 Ch. I). 328. Generally, Mentd. Mathias v. Yctts (1882), 
46 L. T. 497 ; Boswell v. Coaks (1883), 23 Ch. R. 302 ; 
Joliffor. Baker U883), 11 Q. B. 1). 255 ; Roots v. Swelling 
(1883), 48 L. T. 216 ; Re Scottish Petroleum Co., Wallace’s 
Case (1883), 49 L. T. 348 ; Smith v. Chadwick (1884), 9 
App. Cas. 187 ; Capol v. Sim’s Ships Compositions Co. 
(1888), 57 L. J. Cli. 713 ; Derry v. Peek (1889), 14 App. 

( ’us. 337 : Seaton v. Heath, Seaton v. Burnand (1899), 68 
L. J. Q. B. 631 ; McConnell?. Wright (1903), 51 W. 11. 661. 

“ Costs incurred on account of promotion 99 

— Railways Abandonment Act, 1869 (c. 114), s. 5.] 

— See Railways & Canals. 

146. Provision for payment in articles — Gives 
promoters no right of action.] — The arts, of assocn. 
of a joint stock co. provided that the co. should 
defray such expenses incurred in its establishment 
as the directors should consider might be deemed 
& treated as preliminary expenses to an amount 
not exceeding £2,000. Pltfs., who were promoters 
of the co. had incurred preliminary expenses in the 
establishment, of the co. : — Held : no action would 
lie at the suit of pltfs. against the co. for non- 
payment of such preliminary expenses in accord- 
ance with the arts, of assocn. — Meliiado v. Porto 
Alegre Ry. Co. (1874), L. R. 9 C. P. 503 ; 43 

L. J. C. P. 253 ; 31 L. T. 57 ; 23 W. R. 57. 
Annotations : — Consd. Spiller v. Paris Skating Rink Co. 

(1878), 7 Ch. D. 368 ; Hickman r. Kent or Romney 
Marsh Sheep -Breeders * Assocn., 11915] 1 Ch. 881. Refd. 
Kley v. Positive Government Security Life Assce. (1875), 
1 Ex. I). 20 ; Rc Empress Engineering Co. (1880), 16 Ch. 
D. 12£. 

147. Solicitor employed by promoter — No 

evidence of novation.] — P., a solr. employed by M. 
in the formation of a co. formed to purchase & 
carry on M.’s business, incurred costs & made 
certain disbui*sements in such formation. One 
of the arts, of assen. of the co. provided that the 
directors should pay all “ the costs incidental to 
the formation of the co.” An agreement between 

M. & the co. was approved & settled, one clause 
of which provided that all preliminary costs & 
expenses of & incidental to the co. should be con- 
sidered as incurred & paid or payable by the co. 
The agreement was not executed, but the co. 
entered into possession of the property agreed to 
be purchased. On the winding-up of the co., P. 
sent in & claim for his costs & disbursements. 
The taxing master disallowed all the items prior 
to the date of the registration of the co. : — Held : 
(1) the certificate was right, & the solr. could not 
claim payment of the costs ; the arts, of assocn. 
gave him no privity of contract ; & the fact that 
the co. had had the benefit of his services was 
immaterial, as those services had been rendered on 
the retainer of M. ; (2) on an examination of the 
minutes of the meeting of the co. & of the resolu- 
tions which were passed, there was no evidence of 


novation . — Be Rotherham Alum & Chemical 
C o. (1883), 25 Ch. D. 103 ; 53 L. J. Ch. 290 ; 50 
L. T. 219 ; sub nom . Re Rotherham Alum & 
Chemical Co., Ltd., Ex p, Peace & Co., 32 
W. R. 131, C. A. 

Annotations : — As to (1) Apld. Hume v. Record Reign 

Jubilee Syndicate (1899), 80 L. T. 404 ; Re English & 

Colonial Produce Co., [1906] 2 Ch. 435. As to (2) Refd. 

Re Fireproof Doors, Umnoy v. The Co., [1916] 2 Ch. 142. 

148. Amount agreed with promoter before 

registration — Payment without examination — Im- 
proper application of funds.] — E. agreed with S. 
that S. should get up a co. to purchase & work a 
colliery which E. had power to sell ; that S. 
should sell to the co. for a certain price in cash & 
shares, & that the balance, after paying preliminary 
expenses, should be equally divided. S. promoted 
the formation of a co. to purchase the colliery for 
£25,000 in cash & £25,000 in paid-up shares, & 
induced six gentlemen to become directors, 
engaging that they should be at no expense. The 
arts, contained a clause empowering, but not 
binding, the directors to pay the preliminary 
expenses attending the formation of the co. 
Shortly before the co. was registered an agreement 
was made between S. & the directors that S. 
should receive £3,500 for preliminary expenses. 
On this occasion he produced a list of preliminary 
expenses, but did not produce vouchers, & no 
inquiry was made of him as to whether he was 
entitled to receive anything under his arrange- 
ments with E. S. received £3,200 from E., & 
received out of the funds of the co. the £3,500, out 
of which he paid the calls on the shares which the 
directors had taken to qualify them for the office. 
The co. having been ordered to be wound up : — 
Held : the directors were jointly & severally liable 
to repay to the co. the sum ordered to be paid to 
S. for preliminary expenses, on the ground that the 
money was paid in order to provide the directors’ 
qualifications. 

On appeal : — Held : this decision must be 
affirmed, for the directors had by their agree- 
ment with S. disqualified themselves for exer- 
cising a discretion as to the payment of pre- 
liminary expenses, & had not used due care & 
caution in examining into the propriety of paying 
them, &, irrespective of the fact of their calls 
having been paid out of the money received by S., 
the payment to him was, under the circumstances 
a misapplication of the funds of the co., for which 
they were liable under 1862 Act, s. 165 . — Re 
Englefield Colliery Co. (1878), 8 Ch. D. 388 ; 
38 L. T. 112, C. A. 

Annotations : — Refd. Re Carriage Co-op. Assocn. (1884), 27 

Ch. D. 322 ; Rc Lady Forrest (Murchison) Gold Mine, 

[1901] 1 Ch. 582. 

149. Right to recover from company — General 

rule.] — The owner of certain property agreed with 
a solr. & an accountant that if they should succeed 
in forming a co. to purchase the property at a 
valuation, he would pay them £1,500, besides their 
costs & expenses to be received from the co. The 
co. was formed, but proved abortive, & the pur- 
chase was never carried out, nor the £1,500 paid. 
The agreement had not been disclosed to the 
subscribers of the memorandum, who were the 
only contributories. In the winding up : — Held : 
(1) though a co. is generally bound in equity to 
pay the expenses of its formation, & though if the 
co. had adopted & carried out the purchase they 
might, notwithstanding the fraud, have been 
bound to discharge such expenses, & their only 


A promoter is not entitled to recover 
from the co. or shareholders anything 
f or his services in promoting the 
organisation of the co. — the Act 


incorporating the co. making no pro- 
vision for payment of these expenses, 
& no individual having undertaken 
personally any liability otherwise than 


as subscribing shareholders. — Van 
Hummkll v. International Guaran- 
tee Co. (1913), 23 W. L. R. 248; 23 
Man. L. R. 103.--CAN. 
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M 'i A T. __ v • recover the £1,500, 

yet the co. having proved abortive, the fraud 
absolved them from any liability to pay the 
preliminary expenses , & also was a defcnce in 

M liabiUt y for Professional 
promoteis after the co.’s 
formation ; (2) the claim of the valuer, against 
whom there was no imputation, for the valuation 
made by him by direction of the promoters, was 
legally only a claim against them, & as a claim 

lfc f<d & d -Ba Hereford 

n «t« ^ /^ A To ES AoY AGGC i N & Engineering Co. 
(1876), 2 Ch. D. 621 ; sub nom. Re Hereford & 

South Wa les Waggon & Engineering Co. 
Head & Walter’s Claims, 45 L. J. ch. 461 • 35 
J* T. 40 ; 24 W. R. 953, C. A. ’ 

AnnotcUlOTUt •* A.8 to (1) Cousd. Re Itothorll H m Alum fr 

Produce 1 1?;. (1 ^ lflOfi 2 ] 5 5 h v5 - 10 Ai "^lAcolonifl 

Engineering Co. (1880), 16 Ch. li.’i ^Hcwrd 

Rejgn Jubilee Syndicate (1899), 80 L. T. 40™ 0rd 

150. Lost by fraudulent concealment — Of 

agreement to pay promotion-money in addition.!— 
Re Hereford & South Wales Waggon & 
Engineering Co., No. 149, ante. 

151. Agreement to pay lump sum — Power 

under articles to pay expenses— Duty of directors 
to examine items.] — Re Englefield Colliery 
Co., No. 148, ante . 

152. ,] — The mere fact that a promoter 
pays the registration fees & ad valorem stamp duty 
on the registration of a co. does not in itself entitle 
Inm to recover them from the co . — Re National 

Co ” L™- Clinton’s Claim, 
[1908] 2 Ch. 515 ; 77 L. J. Ch. 790 ; 99 L. T. 632 ; 
15 Mans. 302, C. A. 

Under provision in articles.]— See No. 140, 

ante. 


Liability of company — On contracts made 
before incorporation.]— tfec, generally, Sect. 31, 
sub-sect. 5, B., post . 

153. Right to retain on return of secret profits — 
Expenses of securing services of directors — & 
providing qualifications.] — E mma Silver Mining 
C o. v. Grant, No. 83, ante. 

154. Payments to brokers & officers of 

company.] — E mma Silver Mining Co. v. Grant, 
No. 83, ante . 

155. Payments to surveyors, solicitors & 

brokers.] — L ydney & Wigpool Iron Ore Co. v 
Bird, No. 37, ante. 

156. Payments to public press.] — E mma 

Silver Mining Co. v. Grant, No. 83, ante . 

157. Costs of advertising, printing, etc.] — 

Lydney & Wigpool Iron Ore Co. v. Bird, No. 
37, ante. 

158. Payment to guarantor — To secure 

notation.] — L ydney & Wigpool Iron Ore Co. v. 
Bird, No. 37, ante. 

B . Authorised Profits . 

159. Promotion money — Provided for in articles 
—Large remuneration openly provided for.] — (1) A 

large remuneration to the projector & directors of 
a co., if openly provided for by the arts, of assen., 
camiot afterwards be questioned by shareholders. 

(-6) A benefit received by a director from persons 
employed by the co., or arising from the trans- 

C0 * J cannot be supported. 

vj' it* J s not only the duty of directors of cos. to be 
ready, at all times, to explain everything to share- 
holders, but also that they shall be engaged in no 
transactions connected with the co. from which 
tney can derive a profit which is not openly known 
acquiesced in by, all the shareholders. 

(4) Every subscriber in a public co. is bound to 


know the arts, of assocn., & cannot compl ain of 
anything disclosed in them, which, if he does not 
know, he might & ought to know. 

(5) Everything connected with the scope & objects 
of a co. ought to be fully & clearly set forth in its 
arts, of assocn . — Re Anglo-Greek Steam Co. 
(1806), L. R. 2 Eq. 1 ; 35 Beav. 399 ; 14 L. T. 
120 ; 30 J. P. 515 ; 12 Jur. N. S. 323 ; 14 W. R. 
024 ; 55 E. R. 950. 

^n^atio7w:~~G e nerally, Mentd. lie Humber Iron Works Co. 

rSPlui 5 Bcav. 346 ; Re Bwlch y Plwm Co. (1867). 17 

L. L. 235 ; R C Suburban Hotel Co. (1867), 2 Ch. App. 737 ; 

Jte Horsham Industrial & Provident Soc. (1894), 70 L. T. 

80 l ; Re Brinsmead (1897), 4 Mans. 70; Re Shepherd's 

Bush Improvements (1909), Ti?ms> Mar. 9, p. 3. 

160. Full disclosure made — Binding 

on shareholders.] — A stipulation in the arts, of 
assocn. of a co. that a certain sum shall be paid to 
the promoters is valid, & will be binding on persons 
taking shares, if all the facts are fully disclosed, 
but not if there is a sub -agreement concealed, by 
which the directors are to receive back part of the 
money for their own benefit . — Re Madrid Bank, 
Ex p. Williams (i860), L. R. 2 Eq. 210 ; 35 L. J. 
Oh. 174 ; 14 L. T. 450 ; 14 W. R 700. 

Refd. Re Madrid Bank, Wilkinson’s Case 

(1866), 1j W. R. 331 . Mentd. Re General Exchange Bank. 

Preston's Claim (1868), 19 L. T. 138. 

161. Disclosed in prospectus — Full know- 

ledge of directors.] — Re Sale Hotel <fc Botan- 
ical Gardens, Ltd., Ex p. IIesketh, No. 30, 
ante. 

Duty to disclose.j — Sec Sect. 8, sub- 
sect. 2, A., post. 

162. Profits on sale to company — All members 
of company party to transaction — Intention to 
deceive public.] — The shareholders in a cost-book 
mine were desirous of converting it into a limited 
co. The accordingly assigned the mine to a 
trustee ; & then T. & M., the two principal share* 
holders, signed an agreement on behalf of the 
intended co. to purchase the mine of the trustee 
for £24,000, to be paid in shares of the new co., 
partly paid up & partly unpaid. The value of the 
mine at t hat time was about £6000. The co. was 
formed & registered with a nominal capital of 
£36,000 in 18,000 shares of £2 each, & T. & M. 
were two of the first directors. The agreement for 
purchase of the mine was sanctioned by the 
directors & carried into effect, & the whole of the 
shares in the co. were allotted to the shareholders 
of the cost- book mine, some as paid-up & others as 
partly paid-up shares, to the nominal amount of 
£24,000. Afterwards the co. was wound up, & the 
official liquidator claimed to make T. & M. account 
for the difference between the nominal value of 
their shares & the actual value of their interest in 
the cost-book mine ; — Held : although the scheme, 
by which the mine was estimated much beyond its 
true value, might have been intended to deceive 
the public, there was no fraud upon the co., all 
the members of which were parties to the arrange- 
ment ; & T. & M. were not accountable to the co. 
for any profit they had made or might have made 
by the transaction. 

Semble : the transaction was intended to deceive 
the public by representing the co. as a valuable 
undertaking, & if any member of the public had 
bought shares on the faith of that representation, 
he would have a good right of action against his 
transferor . — Re Ambrose Lake Tin & Copper 
Mining Co., Ex p. Taylor, Ex p. Moss (1880), 14 
Ch. D. 390 ; 49 L. J. Ch. 457 ; 42 L. T. 604 ; 2£ 

]tonota(ien«’—i Crnid. Be Cape Breton Co (1M4U» Ch. J)- 
90 % VaM Tfp nrttiHh Seamless Paper Box Co. (1881), 
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Sect . 1. — Promotion and flotation: Sub-sect . 6, B. ; 
sub-sects . 7, 8, 9 & 10.] 

Trust Co. v. Mackenzie (1893), 68 L. T. 380 ; Lagunas 

Nitrate Co. w. Lagunas Syndicate, [1809] 2 Ch. 392 ; 

Omnium Electric Palaces v. Baines, [1914] 1 Ch. 332 ; Be 

Jubilee Cotton Mills, fl922] 1 Ch. 100. 

163. J — A syndicate of four persons 

procured a Quebec Act incorporating a railway co. 
which they had promoted, subscribed for 
$300,000 of the co.’s shares, being all that were 
issued, & were with others whom they had qualified 
elected directors . They then purchased a railway 
themselves, & the incorporated co., being em- 
powered so to do by their Act, purchased the said 
railway from them for $648,000, paying for it by 
taking credit for the said subscription & acknow- 
ledging indebtedness to the said four persons of 
the balance of $348,000 in equal shares. On the 
insolvency of the said incorporated co. & of another 
co. with which it had been amalgamated their 
railways were sold, & the resp. co., to whom the 
syndicate’s claim had been assigned, claimed to 
rank as creditors against the proceeds of sale : — 
Held : the claim must be allowed. The incor- 
porating Act authorised the purchase, & whether 
or not the price was excessive every one interested 
in the capital of the co. concurred in the purchase 
with full knowledge of all the circumstances. — 
A.-G. for Canada v. Standard Trust Co. of 
New York, [1911] A. C. 498 ; 80 L. J. P. C. 189 ; 
105 L. T. 152, P. C. 

Sufficiency of disclosure of profits.] — See No. 

45, ante. 

Allotment of shares to directors without con- 
sideration — Company consisting of directors & 
company’s solicitor.] — See No. 3216, post. 


Sub-sect. 7. — Gifts by Promoters to Directors. 
See Sect. 28, sub-sect. 2, E., post. 


Sub-sect. 8. — Proceedings against Promoters. 

164. When action lies — Misapplication of funds 
— Contributed by committee voluntarily.] — A 

member of the provisional committee of an 
abandoned railway scheme, against whom an 
action had been brought by a creditor who was 
alleged to be also a member of the committee, 
filed a bill on behalf of himself & all other persons 
interested as partners in the co., except defts., 
who consisted of pltf. in the action & nine other 
members of the committee, stating that no shares 
had ever been allotted, but that various sums had 
been contributed by several members of the com- 
mittee, whose names pltf. did not know, pursuant 
to a resolution of their board, in trust for the liqui- 
dation of the liabilities of the co., & defts. had 
received those sums & also other property of the 
co., & were misapplying them ; & praying that 
the same might be properly applied in discharge 
of the liabilities of the co., pltf. being willing to 
pay his due proportion, & that the outstanding 
property of the co. might be got in & that the 
action might be restrained :—Held : as the 
alleged contributions appeared to be purely 
voluntary, pltf. had no right to interfere with or 
ask any relief in respect of them, at all events in 
the absence of the parties by whom they had 
been made ; & a demurrer for want of parties 
was on that ground allowed. — Sharp v. Day 


(1846), 1 Ph. 771 ; 4 By. & Can. Cas. 261 ; 16 
L. J. Ch. 1 ; 8 L. T. O. S. 229 ; 41 E. R. 826, L. 0. 

Loss of right of action .] — See Nos. 82, 89, 

ante . 

165. Nature of remedy — Dissolution — Alleged 
misfeasance — Sufficiency of pleading.] — (1) A sub- 
scriber to a projected railway co., by his bill filed 
on behalf of himself & all other shareholders except 
defts., alleged that the promoters, who were 
defts., in conjunction with the provisional com- 
mitteemen, also defts., issued a prospectus repre- 
senting the capital as £450,000, in 22,500 shares, 
on the faith of which pltf. & many other’s paid 
their deposits & signed the deed ; that the pro- 
visional committeemen, however, never, as they 
ought, superintended the administration of the 
affairs of the co., but that, with their sanction, 
certain of their body acted as directors, & exercised 
the whole direction of the co., & that the other 
provisional committeemen sanctioned all their 
acts, without making any inquiry. 

The bill alleged various acts of misfeasance on 
the part of the directors, &, in particular, that 
they did not allot all the shares, although they had 
many more than sufficient applns. for them ; & 
the bill prayed for a dissolution, accounts, payment 
of the liabilities of the co., & distribution of the 
surplus among the subscribers. Some of the 
provisional committeemen, who were alleged by 
the bill to have applied for shares, but never to 
have paid any deposit or accepted them, demurred : 
— Held : the above charges against them were 
not sufficiently distinct or certain to support the 
bill. 

(2 ) A deft. , who was stated in the bill to be a share- 
holder, declining to concur with pltf. , also demurred 
on the ground that the case stated by the bill 
entitled the shareholders to a return of the whole 
deposit, & that pltf. could not represent absent 
shareholders for the purpose of seeking a less 
extensive remedy. Demurrer overruled. 

(3) One of the general body of shareholders, on 
whose behalf pltf. sued, had commenced an action 
at law against one of defts. to the suit, which con- 
tinued & was pending after the bill filed. This 
deft, pleaded the pendency of the action, & that 
the sum sought to be recovered therein was a 
part of the monies which were the subject of the 
relief sought by the bill, & that pltf. in equity had 
not such a common interest with pltf. at law as to 
entitle the former to sustain a bill on behalf of 
himself & the latter: — Held: on appeal over- 
ruling the plea, the pendency of the action did not 
constitute a defence to the bill, as it must be 
assumed that pltf. at law repudiated the character 
of shareholder. 

(4) A subscriber to a projected railway co., who 
had executed the subscription contract, filed a bill 
on behalf of himself and all the other shareholders, 
except defts., alleging misfeasance on the part of 
the directors, & seeking a dissolution & a distribu- 
tion of the funds, after discharging the liabilities 
of the co. One of defts. pleaded that there were 
allottees who had not executed the deed. It 
appeared from the statements on the bill that the 
form of appln. for shares contained an under- 
taking to sign the contract when required. Plea 
overruled, without prejudice to same defence by 
answer. — S ibson v. Edgworth (1848), 2 De G. & 
8m. 73 ; 9 L. T. O. 8. 293 ; 11 L. T. O. 8. 23 ; 11 
Jur. 626 ; 12 Jur. 279 ; 64 E. R. 34. 

166. Rescission — Undisclosed interest of 

vendor.] — L indsay Petroleum Co. v. Hurd, 
No. 67, ante. 

167. 


Whether contract apportionable.] 
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—Omnium Electric Palaces, Ltd. v. Baines, 
No. 41, ante . 

Action of deceit — Misrepresentation in 

prospectus .] — See Sect. 8, sub-sect. 3, D., post. 

Action by co-promoters — Contribution.] — 

See Nos. 04-60, ante . 

168. Parties to action — When representative 
action allowed — Shareholders numerous.] — A bill 
brought by A., on behalf of himself & all other 
shareholders in a co. provisionally registered, 
except defts., against the provisional committee, 
& praying relief against defts., on the ground that 
the concern had been brought immaturely to an 
end, by reason of their fraud & mismanagement, 
charged that the other shareholdei-s were unknown 
to pltf., &, if known, would be too numerous to 
be made parties to the suit. Demurrer, for want 
of parties, overruled. — W ilson v . Stanhope 
( 1846), 2 Coll. 629 ; 4 Ry. & Can. Cas. 251 ; 7 
L. T. O. S. 176 ; 10 Jur. 421 ; 63 E. It. 892. 
Annotation: — Refd. Cooper v. Webb (1847), 15 Sim. 454. 

169. .] — Where money has been 

fraudulently obtained by the promoters of a co., 
a suit may be instituted by one of the persons 
who have been induced to advance money to 
promote this common object, on behalf of himself 
& all others who have contributed. — Beeching 
v. Lloyd (1855), 3 Drew. 227 ; 3 Eq. Rep. 737 ; 
24 L. J. Ch. 679 ; 25 L. T. O. S. 62 ; 1 Jur. N. S. 
769 ; 3 W. R. 364 ; 61 E. R. 890. 

Annotations : — Refd. Ellis v. Bedford, [1899] J Ch. 494 ; 

Markt v. Knight S.S. Co., Sale & Frazar v. Knight S.S. Co., 

[1910] 2 K. B. 1021. 

See, also , No. 104, ante . 

170. Joinder of actions — Separate actions 
against several promoters — Same cause of action — 
Not enforced.] — Pltf. having brought eleven actions 
against eleven of the members of the provisional 
committee of a railway co., sued each separately 
for the same cause of action. A rule obtained by 
deft, to stay proceedings in all the actions except 
such one as pltf. should elect, discharged. — 
Giles v. Tooth (1846), 3 C. B. 605 ; 1 Dow. L. 
180 ; 4 Ry. & Can. Cas. 078 ; 10 L. J. C. P. 3 ; 
8 L. T. O. S. 140 ; 11 J. P. 7 ; 10 Jur. 918 ; 136 
E. R. 266. 

Annotations : — Refd. Newton v. Blunt (1840), 0 C. B. 075 ; 

Bailey v. Haines (1850), 15 Q. B. 533. 

171. Stay of proceedings — Action against pro- 
moters for work & labour for company — Foreign 
attachment in Mayor’s Court for same debt.] — 

Where a foreign attachment had been sued by 
pltf. out of the Lord Mayor’s Ct., to seize money 
in the hands of bankers to a railway co. only 
provisionally registered, blit no further steps had 
been there taken against the garnishee, the ct. 
refused to stay proceedings in an action subse- 
quently brought in this ct. against three of the 
provisional committee of the railway co., in which 
the same debt was sought to be recovered as for 
work & labour done for the co. — Denton v . 
Maitland (1846), 15 L. J. Q. B. 332 ; 7 L. T. O. S. 
188; 11 Jur. 42. 

Annotation : — Mentd. Frith v. Guppy (1866), 15 L. T. 616. 

172. On terms — Action by creditor in 

collusion with winding-up committee.] — A., being 
& provisional committeeman of a provisionally 
registered joint stock co., was called on by a com- 
mittee appointed to wind up the affairs of the co. 
to contribute his share towards the expenses. On 
his declining to do so they, by arrangement with a 
creditor of the co., brought an action against A. 
m the name of the creditor for the amount due to 
the latter. A. then filed his bill for & obtained an 
^junction to restrain the proceeding at law. On 
the coming in of the creditor’s answer, admitting 


the above facts, but stating that the committee, 
who were suing in his name, would guarantee A. 
from all liability on his contributing £75, being his 
proportion of the expenses of the co., the ct. 
continued the injunction on the terms of A. 
bringing that amount into ct. — Outts v. Riddell 
(1847), 1 De G. & Sm. 226 ; 63 E. R. 1044. 
Anrwtrdiom : — Refd. Woodhama v. Angrio -Australian & 
Univ'crsai Family Life Assoc. (1864), 2 De G. J. & Sm. 
162 ; Escott v. Gray (1878), 47 L. J. Q. B. 606. 

173. Measure of damages — Negligence causing 
loss to company.] — Jacobus Mahler Estates, 
Ltd. v. Mahler (1913), 85 L. J. P. C. 167, n. : 114 
L. T. 640, n., P. C. 

Annotation :—Mentd. Cook v. Deeks, [1916] 1 A. C. 554. 


Sub-sect. 9. — Flotation. 

174. What is flotation — Sale to company — Offer 

of shares to company not necessary.] — The con- 
dition of flotation in an agreement between a 
mining prospector & his employers is fulfilled 
when claims, pegged-off under licences & regis- 
tered. in the name of the employers or their 
nominees, are sold to a mining co. in consideration 
of fully paid-up shares of the co. & the under- 
taking by the purchasers of the contracts & 
obligations of the vendors. It is not necessary 
that the purchasing co. should have offered its 
shares to the public or be actually working at a 
profit, or that the word should be confined to the 
particular kind of flotation referred to in the 
mining regulations in force in the territories of the 
British South Africa Co. — Torva Exploring 
Syndicate v. Kelly, [1900] A. C. 612 ; 69 

L. J. P. C. 115 ; 83 L. T. 34 ; 10 T. L. R. 495, 

1 \ V. 

175. Taking over claims by independent 

company — Not mere transfer.] — Flotation means 
more than a mere transfer of a claim. It points 
to the taking over of the claims by an independent 
co. with a separate legal entity, for the purpose of 
working them (Lord Russell of Killowen, 
C.J.). — Gifford v. Mashonaland Development 
Co. (Willoughby’s), Ltd., & Willoughby’s 
Consolidated Co., Ltd. (1902), 18 T. L. R. 274, 
II. L. 

Annotation : — Refd. Torva Exploring Syndicate v. Kolly, 

[1900] A. O. 612. 


Sub-sect. 10. — Other Cases. 

176. Contract to form company — When specific 
performance granted — Remedy incomplete.] — The 

ct. will not entertain a bill for specific performance 
of an agreement, which contains terms that cannot 
be enforced against pltf., where the effect of a 
decree would be that, on pltf. refusing to perform 
his part of the contract, defts. could not be restored 
to their former position. 

The ground upon which the ct. goes, in en- 
forcing, by injunction, a negative term in an 
agreement, the positive terms in which cannot be 
enforced by decree for specific performance is, 
that the injunction is dependent upon pltf.’s 
performing his part of the contract, & will be 
dissolved upon his failing to do so. 

Defts. entered into an agreement with pltf. to 
form a joint-stock co. for the purpose of working 
pltf.’s patent, & by the same agreement pltf. 
agreed to devote his whole time to the interest of 
the co. & the improvement of the patent. Upon 
demurrer to a bill for specific performance : — Held : 
the bill could not be sustained, the remedy being 
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Sect . 3. — The name: Sub-sects . 1, 2 <£? 3 , A, & 

B . (a).] 

190. Effect of omission — Registration of 

trade mark.] — Be Bryant & May, Ltd. (1888), 4 
T. L. R. 675. 

See , generally , Trade Marks, Trade Names & 
Designs. 

Use of words “ & reduced.”] — See Sect. 10, sub* 
sect. 3, H., post. 

Incorrectness of name on bili of exchange.] — See 

No. 3316, post . 


Sub-sect. 2. — Registration. 

191. Refusal of registrar to register — When 
court will interfere.] — R. v. Companies Registrar, 
Ex p. Bowen, No. 192, post . 

192. Name calculated to deceive — Qualifi- 

cation of practitioners.] — Application was made 
for the registration under 1908 Act, of a co. with 
the name of “ The United Dental Service, limited.” 
One of the objects of the co. was “ to carry on the 
practice, profession, or business of practitioners in 
dentistry in all its branches,” which it was intended 
to carry on by practitioners not registered under 
Dentists Act, 1878 (c. 33) : — Held : the use of the 
proposed name by the co. when carrying on 
business by unregistered practitioners would not 
constitute an offence under Dentists Act, 1878 
(c. 33), s. 3, & therefore the object of the co. was not 
unlawful ; & the registrar of cos. had no power to 
refuse registration upon the ground that the name 
of the co. would be calculated to deceive people 
into the belief that the business was carried on by 
registered practitioners. — R. v. Companies Regis- 
trar, Exp. Bowen, [1914] 3 K. B. 1161 ; 84 L. J. 
K. B. 229 ; 112 L. T. 38 ; 30 T. L. R. 707, D. 0. 

Similarity.] — See Sub-sect. 3, post. 

193 . Name constituting offence under 

Dentists Act, 1878 (c. 33).] — R. v. Companies 
Registrar, Ex p. Bowen, No. 192, ante . 

194. Restraint of registration — On application 
of existing company — Though unregistered — Name 
calculated to deceive.^ — A co. not registered under 
1862 Act, can restrain the registration under that 
Act of a projected new co., which is intended to 
carry on the same business as the unregistered co. 
& to bear a name so similar to that of the unregis- 
tered co. as to be calculated to deceive the public. 
— Hendriks v. Montagu (1881), 17 Ch. D. 638 ; 
50 L. J. Ch. 456 ; 44 L. T. 879 ; 30 W. R. 168, C. A. 

Annotations : — Consd. Accident Insce. v. Accident, Disease & 

General Insce. Corpn. (1884), 54 L. J. Ch. 104 ; Turton v. 


I Turton (1889), 42 Ch. D. 128. Folld. Tussaud v. Tussaud 

| (1890), 44 Ch. D. 678. Consd. Saunders v. Sun Life Assoe. 

of Canada, [1894] 1 Ch. 537 ; Ewing v. Buttercup Mar- 

f arine Co., [1917] 2 Ch. 1. Refd. Bumsted v. General 
[eversionary Co. (1888), 4 T. L. It. 621 ; Manchester 
Brewery Co. v. North Cheshire & Manchester Brewery Co. 
(1897), 14 T. L. R. 83 ; Daimler Motor Co., 1904, Ltd. v. 
London Daimler Co. (1907), 24 K. P. C. 379 ; Bright v. 
Bright (No. 1) (1922). 67 Sol. Jo, 112. Mentd. Cowen v. 
Hinton (1881), 46 L. T. 897 : Walter v. Emmot.t (1885), 
53 L. T. 437 : Huntley Sc Palmers v. Beading BiBcuit Co. 
(1893), 37 Sol. Jo. 494 ; Cooper & McLeod v. Maclachlan 
(1901), 18 B. P. C. 380 ; Pullman v . Pullman (1919), 36 
It. P. C. 240. 

195. Admissibility of evidence.] — In 

an action to restrain the registration of a co. with 
a name so nearly resembling that of an existing 
co. as to cause confusion, evidence is admissible 
for the purpose of ascertaining how the existing 
co. has used its name, & what, by reason of its 
connecting that name with its goods, the public 
have come to attribute to that name. — Daimler 
Motor Car Co., Ltd. v. British Motor Traction 
Co., Ltd., (1901), 18 R. P. C. 465. 

196. Considerations affecting.] — On 

an application by a co. registered under 1862 Act, 
to restrain the registration of a new co. with a 
title alleged to be so similar to that of the old co. as 
to be calculated to deceive, it is material to con- 
sider (1) what business has been or is intended to 
be carried on by the old co., & what is intended to 
be carried on by the new co., & (2) what sort of 
name has been adopted by the old co. 

A co. cannot, merely by registering as its title, 
or part of its title, a single word, whatever its 
nature, remove that word from the English 
language so far as regards its use in the title of 
subsequent cos. 

A co. registered as “ Aerators, Ltd.,” sought to 
restrain the registration of a new co. with the name 
“ Automatic Aerators Patents, Ltd.” on the ground 
that it so nearly resembled the name of pltf. co. as 
to be calculated to deceive. The principal object 
of both cos. was the manufacture of apparatus for 
the instantaneous automatic aeration of liquids, 
but the patents & apparatus of pltf. co. were quite 
different from those of defts. : — Held : pltf. co. 
had no monopoly of the word “ Aerator,” wliich 
was a word in common use in the English language, 
& the injunction was refused. — Aerators, Ltd. 
v. Tollitt, [1902] 2 Ch. 319 ; 71 J . L. Ch. 727 ; 86 
L. T. 651 ; 53 W. R. 584 ; 18 T. L. R. 637 ; 46 
Sol. Jo. 451 ; 10 Mans. 95 ; 19 R. P. C. 418. 

Annotations : — Apprvd. Randall v. Bradley (1907 ), 21 II. P. C. 
773. Expld. Facsimile Letter Printing' Co. v. Facsimile 
Typewriting Co. (1912), 29 R. P. C. 557. Refd. British 
Vacuum Cleaner Co. v. New Vacuum Cleaner Co., [1907] 2 
Ch. 312 ; Kingston, Miller v. Kingston, [1912] 1 Ch. 575. 
Mentd. Burberry's v. Cording (1909), 100 L. T. 985; Edge 


limited liability cos. the word 
•• limited ” must be written or printed 
In full, a previous statute, 52 Viet, 
c. 26, s. 2, having made the directors 
liable for amounts duo upon such 
contracts where the word “ limited ” 
did not appear after the name of the 
co. where it first occurred in the con- 
tract. The writ of summons in an 
action against the directors was issued 
on the very day on which the royal 
assent was given to 61 Viet. c. 19, 
of which s. 4 suspended the opera- 
tion of the Act of the previous session : 

• — Held : the use of the abbreviation 
“ Ltd.” was not a compliance with 
52 Viet. c. 26, s. 2. — Howell Litho- 
graphic Co., Ltd. v. Brethour (1899), 
30 O. R. 204.— CAN. 

p. Need not be precisely descrip- 
tive of company's business — Company 
changing its business — Need not alter 
name .} — A co. styled “ The Southern 
Cross Biscuit Co. Ltd.” altered its 
memorandum of association so as to 
allow it, in addition to the manufac- 1 


ture of biscuits & confectionary, to 
carry on the business of flour -milling : 
— Held : it was not bound to altor its 
name so as to give notice to the 
ublic that it was carrying on the 
usincss of flour-milling . — lie South- 
ern Cross Biscuit Co., Ltd . (1907), 
26 N. Z. L. li. 557.— N.Z. 


PART III, SECT, 3, SUB-SECT. 2, 

192 i. Refusal of registrar to register 
— Name calculated to deceive — Qualifi- 
cation of practitioners .] — The memo- 
randum of association of a co. pro- 
posed to be formed for the purpose 
of carrying on the business of teeth 
extracting & artificial teeth making, 
provided that the name of the com- 
pany should be 14 S. G. Rowell, Dentist, 
Limited.” None of the signatories to 
the memorandum, one of whom was 
S. G. Rowell, was registered as a 
dentist under Dentists Act, 1878. 
The registrar of Joint Stock Com- 
panies having refused to register the 


memorandum of association under 
Companies Act , 1 862 : — Held : a 
mandamus would not bo granted to 
compel him to do so, since the use 
by the company of the proposed name 
would involve a false representation, 
tending to mislead the public. — R. 
(Rowell) v. Joint Stock Companies 
Registrar, [1904J 2 I. R. 634 ; 38 
I. L. T. 137.— IR. 

192 ii. A.-G. v. 

Myddlktonb, Ltd., [1907] 1 I. R. 
471. — IR. 

Q* — Action to enforce 

registration — Liability of registrar for 
costs .} — Whore the registrar is in- 
demnified by the co. at whose instanoe 
he refuses to register another co, with 
a similar name, he must pay the costs 
of an action in which the latter oo. 
successfully vindicates its right to 
the use of the name. — British Colum- 
bia Permanent Loan, etc., Co. v. 
Wootton (1898), 6 B. C. R. 382.— 
CAN. 
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v. Nicolls (1910), 80 L. J. Ch. 154 ; Ridgway Co. v, 
Hutchinson (1923), 40 B. P. C. 335. 

Restraint of user of registered name .] — See Sub- 
sect. 3, B. ( d) f post. 


Sub-sect. 3. — What Name may be Adopted. 

A. In General . 

197. Whether name describing company as 
4€ corporation.’ 9 ] — A joint stock co. provisionally 
registered under 1844 Act, cannot assume a title 
denominating it a corpn. The ct., therefore, 
refused to compel the registrar by mandamus to 
register a proposed change of the name of such co. 
from the Sea, Fire, etc. Assurance Co., to the Sea, 
Fire, etc. Assurance Corpn. — R. v. Whitmarsh 
(1850), 14 Q. B. 803 ; 14 L. T. O. S. 486 ; 117 E. R. 
309 ; sub nom . R. v. Whitmarsh, lie Sea, Fire, 
Life Assurance Co., 19 L. J. Q. B. 185. 

Annotation : — Mentd. R. v. Whitmarsh, Re National Land 

Co. (1850), 19 L. J. Q. li. 469. 

Adoption of name of promoter or vendor .] — See 

Sub-sect. 3, B. (c), post. 

B. Name Calculated to Deceive . 

(a) In General . 

See, now , 1908 Act, s. 8 (1), (2). 

198. General rule.] — In considering whether 
the name of a registered co. so nearly resembles the 
name of another co. previously registered “ as to 
be calculated to deceive ” within the meaning of 
1862 Act, s. 20, the principles to be applied are at 
any rate extremely analogous to those which are 
applicable in ordinary passing off cases in which 
the ct. has to consider whether a trade name, or a 
trade description, or a description of a particular 
class of goods, or the get-up of a particular class of 
goods, is or is not likely to deceive. 

A distinction must always be drawn between 
cases in which the words complained of are words 
of common ordinary meaning & cases in which the 
words complained of more or less partake of the 
character of “ fancy” words or primarily do not 
relate to the article, but to the person who makes it. 

The onus of proving that words which are 
commonly & properly used as descriptive words 
have such a secondary or subsidiary meaning as to 
entitle the person who has used them to their 
exclusive use lies on that person, & is not easily 
discharged. — B ritish Vacuum Cleaner Co., Ltd. 
v . New Vacuum Cleaner Co., Ltd., [1907] 2 Ch. 
312 ; 70 L. J. Ch. 511 ; 97 L. T. 201 ; 23 T. L. R. 
587 ; 51 Sol. Jo. 553 ; 14 Mans. 231 ; 24 R. P. C. 
641. 

Annotations : Folld. Electromobilo Co. v. British Electro - 

mobile Co. (1907), 97 L. T. 196. Expld. Facsimile Letter 

Printing Co. v. Facsimile Typewriting Co. (1912), 29 


R. P. C. 557. ConVd. Ridgway Co. v. Hutchinson (1923), 
40 R. P. C. 335. Refd. Burberrys v. Cording (1909), 100 
L. T. 985. Mentd* Be Royal Worcester Corset Co.’s 
Appln., [1909] 1 Ch. 459. 

199. Whole name of existing business — With 
addition of word 94 limited.”]— Pltf. was the pro- 
prietor of an old-established library business at the 
West-end of London. Defts., being the promoters 
of a projected co., having for the principal object 
the carrying on of a library business in another 
quarter of the West-end, proposed to adopt as the 
title of their undertaking the same trade name as 
that which pltf. had used for a considerable 
period, but with the addition of the word 
“ limited ” : — Held : defts. must be restrained 
from carrying on in or near London the business 
in question under the proposed title, or under any 
other title only colourably differing from the name 
of pltf.’s business, & also from advertising the 
intended commencement thereof under such title. 
— Hoby v. Grosvenor Library Co., Ltd. (1880), 
28 W. R. 386. 

Annotation: — Consd. Hendriks v. Montagu (1881), SOL. J.Cli. 
456. 

200. .] — A co. or trading concern is not 

entitled to adopt a name which incorporates the 
whole of the name of a pre-existing concern 
carrying on a like business. 

Before 1897 two brewery cos. existed, resp. co., 
whose brewery was in Manchester, where they did 
a large business, & the “ North Cheshire Brewery 
Co.,” whose brewery was in Macclesfield & their 
business chiefly in that neighbourhood, although 
they had a certain amount of trade in Manchester. 
In 1897 the business of the North Cheshire Co. 
was sold as a going concern to a new co., who 
altered the name to “ The North Cheshire & 
Manchester Brewery Co.” : — Held ; resp. co. were 
entitled to an injunction to restrain the new co. 
from using or carrying on business under their 
proposed name, as being calculated to deceive the 
public, though there was no evidence of a fraudu- 
lent intention, & the word “Manchester” was not 
used as the first word of the new name. — North 
Cheshire & Manchester Brewery Co. v, 
Manchester Brewery Co., [1899] A. C. 83 ; 68 
L. J. Ch. 74 ; 79 L. T. 645 ; 15 T. L. R. 110, H. L. ; 
affg. S. C. sub nom . Manchester Brewery 
Co. Ltd. v. North Cheshire & Manchester 
Brewery Co., Ltd., [1898] 1 Ch. 539, C. A. 

Annotations : — Expld. London General Omnibus Co. v. 
Lavell, [1901] 1 Ch. 135. Consd. Aerators v. Tollitt, 
[1902 J 2 Ch. 319 ; Bourne v. Swan & Edgar, lie Bourne’s 
Trade Mks., [1903] 1 Ch. 211 ; Daimler Motor Co., 1904, 
Ltd. v. London Daimler Co. (1907), 24 R. P. C. 379. 
Apld. Ouvah Ceylon Estates v. Uva Ceylon Rubber 
Estates (1910), 103 L. T. 416. Refd. Cooper & McLeod v. 
Maclachlan (1901), 18 R. 1\ C. 380 ; Lambert & Butler v. 
Goodbody (1902) 18 T. L. Ii. 394 ; Randall v. British & 
American Shoe Co. (1902), 18 T. L. R. 611 ; Fine Cotton 
Spinners & Doublers’ Asaocn. v. Harwood Cash (1907), 76, 


PART III. SECT. 3, SUB-SECT. 3.— 

B. (a). 

198 i. General rule .] — In considering 
whether the name of a registered com- 
pany as nearly resembles the name of 
another company previously registered 
** as to be calculated to deceive " 
within the meaning of Sect. 10 of Act 
31 of 1909, the principles applied are 
substantially the Barne as those in 
assing off cases. A distinction must 
e drawn between cases in which the 
words complained of are words of 
ordinary common meaning or partake 
of the character of *' fancy " words. — 
Union Steel, etc. v. Companies 
Registrar (1920), T. P, D. 266. — 
B. AF. 

r* Whether registrar's opinion final.] 
— The opinion of the registrar as 
to the similarity of the names of 
different cos. is not conclusive under 

J. — VOL. IX, 


Investment & Loan Societies Act, 
1898, c. 7, s. 2. — British Columbia 
Permanent Loan, etc., Co. v. Woot- 
TON (1898), 6 B. C. R. 382.— CAN. 

■. Question of fact — Differ - 

ence between using existing name & 
adopting new name.}— A co. may be 
restrained from carrying on business 
under a name so similar to that of a 
competing co. with a well established 
business as to be calculated to deceive. 
It is a question of fact in each case 
whether the names of the two cos. are 
thus similar. While in the absenoo 
of fraud or false representation a man 
is entitled to "carry on business in his 
own name in competition with a 
similar business notwithstanding that 
confusion Sc mistake may arise, yet if 
he has never carried on such business 
on his own account or in partnership 
with others, he cannot by promoting 
Sc registering a co. with a title of whioh 


his name forms a part, confer upon 
that co. the rights which ho as an 
individual possosses in the use of that 
name, notwithstanding the absence 
of any fraudulent intention. — Houston 
(W. M.) Co., Ltjd. v. Houston (W. S.), 
Ltd., [1920] 1 W. W. R. 463 ; 13 
Sask. L. R. 143.— CAN. 

t. Whole name of existing business 

— Already trading within province.] 

— /here not being any express pro- 
hibition in British Columbia Fire 
Insurance Act, of the licensing of a 
co. with a name so similar to that of 
another co. already established in the 
province as to be likely to lead persons 
doing business with the new co. to 
think they are doing businoss with th « 
old co., the ct. has no power to restrain 
the applet, for a license for the new 
co. from making or persisting in his 
application. — Guardian Assurance 
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Sect, 3 . — The name: Sub-sect. 3, B. (a) 6c (6), ] 

L. J. Ch. 670 ; Hennessy v. Keating (1008), 24 E. P. C. 
484 ; Royal Warrant Holder’s Assocn. t>. Deane & Beal, 
11912 j 1 Ch. 10 ; Teofani v. Teofani, Re Teofani Trade 
Mks., fl913] 2 Ch. 545 ; Tokalon v. Davidson (1914), 31 
R. P. C. 74 ; Albion Motor Car Co. v. Albion Carriage Sc 
Motor Body Works (1917), 34 li. I*. C. 257. tfentd. 
Dowdcn & Pook v. Pook (1903), 73 L. J. K. B. 38 ; Gramo- 
phone Co. v. Magazine Holder Co. (1910), 102 L. T. 409. 


201. Part of name of existing business used 
alone.] — Dutton, Massey & Co. (Liverpool), 
Ltd. v, Dutton, Massey & Co., Ltd., No. 228, 
p08t. 

202. Existing name descriptive word in common 
use — Acquisition of secondary meaning.] — Aera- 
tors, Ltd. v, Tollitt, No. 196, ante. 

203. .] — The Daimler Motor Co. 

(1904), Ltd., commenced an action to restrain aco., 
which had been recently registered under the 
name of the London Daimler Co., Ltd., from using 
the word “ Daimler ” either in its name or in 
connection with motor cars. In an action brought 
in 1901 by the predecessors of pltf. co. it was held 
that the word “ Daimler ” indicated a system, & 
that a “ Daimler ” motor indicated a certain form 
of motor ; but pltfs. alleged that that word had 
since acquired a secondary meaning indicating 
pltf. co. & its cars. About 37 per cent, of pltfs. * 
sales were effected in London, where they had show 
rooms. It did not appear what name defts. were 
going to give to their cars, but in a letter they said 
that their cars would be known as the “ London 
Daimler,” whereas pltfs. were of Coventry. It 
was held at the tried, that the alleged secondary 
meaning of the word “ Daimler ” was not estab- 
lished, even only in connection with English cars ; 
that the evidence showed that the name of deft, 
co. could be honestly used without suggesting 
connection with pltf. co. ; & that as to the cars 
there was no evidence as to the name which defts. 
intended to give them. The action was dismissed 
with costs. Pltfs. appealed : — Held ; the word 
“ Daimler ” no longer indicated a type or system 
of motors, & the name London Daimler Co., Ltd., 
was calculated to deceive & to cause confusion 
between the two cos., & pltfs. were entitled to an 
injunction as to the name of deft, co., although 
not in so wide a form as that claimed. — Daimler 
Motor Co. (1904), Ltd. v . London Daimler Co., 
Ltd. (1907), 24 R. P. C. 379, C. A. 

Annotations :~Distd. Electroraobilo Co. v. British Electro* 

mobilo Co (1907). 97 L. T. 196. Reid. Waring & Gillow 

v. Gillow & Gillow (1916), 32 T. L. K. 389. 

204. .]-~In an action by the Electro- 

mobile Co. to restrain deft. co. from carrying on 
business under the name of the British Electro- 
mobile Co., upon the ground that the similarity of 
name was calculated to deceive the public, it was 
admitted by pltfs. that the word “ electromobile ” 
was formerly a generic word, meaning a car 
propelled by electricity, but they contended that 
the evidence adduced by them showed that it had 
since acquired a secondary meaning denoting cars 
dealt in by them. The judge at the trial without a 
jury found in favour of defts. Upon appeal : — 
Held : the question was one of fact, & there was 
no ground for interfering with the decision of the 
judge. — Electromobile Co., Ltd. v. British 
Electromobile Co., Ltd. (1907), 98 L. T. 258 : 
24 T. L. R. 192 ; 25 R. P. C. 149, C. A. 

205. .] — Pltf., in 1900, started an 


advertising business, which he had since carried 
on under the name or style of the “ Trade Exten- 
sion Co.” In 1909 defts. started a similar business, 
which was carried on under the name of “ Expan- 
sion of Trade (Ltd.) ” : — Held : pltf.’s trade name 
had not acquired a secondary meaning as denoting 
pltf.’s business, & the name of deft. co. was not 
calculated to deceive. — Elliott v. Expansion of 
Trade, Ltd. (1909), 54 Sol. Jo. 101. 

206. Onus of proof.] — British 

Vacuum Cleaner Co., Ltd. v. New Vacuum 
Cleaner Co., Ltd., No. 198, ante . 

207. Businesses not in competition — Different 
locality.] — Dunlop Pneumatic Tyre Co., Ltd. v. 
Dunlop Motor Co., No. 237, post, 

208. “ John Bright & Brothers ” — “ John 

Bright (Outfitters) — A co. was formed to carry 
on a retail tailoring & outfitting business, with 
shops in various towns, & adopted, without any 
intention to deceive, as part of their style, a well- 
known name which was also borne by a wholesale 
textile manufacturing co. of long standing. In an 
action by the latter to restrain the former from 
using the same name : — Held : as the use of the 
name by defts. was bond fide , & as there was no 
competition between the two businesses, there was 
discretion in the ct. to refuse an injunction, & pltfs. 
would be sufficiently protected by undertakings 
given by defts. to distinguish clearly their business 
from pltfs.’, & if required to disclaim connection 
with pltfs. by notices displayed in their windows. — 
Bright (John) & Brothers, Ltd. v. Bright 
(John) (Outfitters), Ltd. (1922), 67 Sol. Jo. 112, 
C. A. 

Branch business becoming separate firm.] — See 

No. 228, post . 


(b) Particular Instances . 

209. “ London & Provincial Law Assurance 

Society ” — “ London & Provincial Joint Stock Life 
Assurance Co.”] — Motion for an injunction to 
restrain defts. from using the first three words in 
the title of their co., refused, upon the ground that 
no injury was likely to accrue to pltfs. — London 
& Provincial Law Assurance Society v. 
London & Provincial Joint Stock Life Assur- 
ance Co. (1847), 17 L. J. Ch. 37 ; 10 L. T. O. S. 

127 ; 11 Jur. 938. 

Annotation : — Retd. Merchant Banking Co. of London v. 

Merchants’ Joint Stock Bank (1878), 9 Ch. D. 560. 

210. “ London Assurance ” — “ London & 
Westminster Assurance Corporation.”] — Upon a 
motion for an injunction on behalf of the corpn. 
called “ The London Assurance,” to restrain “ The 
London & Westminster Assurance Corpn. (Ltd. ) ” 
from using the latter title, the ct. refused to make 
any order. — London Assurance v. London & 
Westminster Assurance Corpn., Ltd. (1863), 32 
L. J. Ch. 664 ; 8 L. T. 497. 

Annotation : — Reid. Merchant Banking Co. of London 

Merchants* Joint Stock Bank (1878), 9 Ch. D. 560. 

211. “ Colonial Life Assurance Co.”— “Home Sc 
Colonial Assurance Co.”]~ Application by “ The 
Colonial Life Assurance Co.” for an injunction to 
restrain another co., lately established, from using 
the style of “ The Home & Colonial Assurance Co., 
Ltd.,” refused.-— Colonial Life Assurance Co. 
v. Home & Colonial Assurance Co., Lid. (1864), 
33 Beav. 548 ; 4 New Rep. 129 ; 33 L. J. Ch. 741 ; 


Co., Ltd. 
D. L. R. 32 ; 


v . Garrett. (19191 45 
58 S. C. R. 47.— CAN. 


. a. Existing name descriptive word 
in common use — “ Fanciful name *’ — 
Geographical name **— Restraint of 
extra provincial company. - Pltf., the 


“ Northwest Trading Company, Ltd./* 
a foreign co., attacked the use of the 
same name by deft., a British Columbia 
co. : — Held : the name was “ geo- 
graphical ** Sc not “ fanciful ** and at 
the time of the Incorporation of deft, 
under that name pltf. had not estab- 


lished such business in the province 
that the public were deceived by the 
adoption of the name by deft.— -N orth- 
west Trading Co., Ltd. v. Northwest 
Trading Co., Ltd., [1920] 8 W. W. R. 
7 "vAN« 
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10 L. T. 448 ; 28 J. P. 745 ; 10 Jur. N. S. 967 ; 12 
W. R. 783 ; 66 E. B. 482. 

Annotation ; — Bald. Merchant Banking Co. of London v* 

Merchants' Joint Stock Bank (1878), 9 Ch. D. 560. 

212. “ Guardian Fire Sc Life Assurance Co.” — 
“ Guardian Sc General Insurance Co.”] — A limited 
co., incorporated in 1877 for the purpose of carrying 
on a business of insuring horses So vehicles against 
accidents under the style of the “ Guardian Horse 
So Vehicle Assurance Assocn.,” with offices at 31 L. 
Street, went into voluntary liquidation, So trans- 
ferred its goodwill & business to a new co., which 
was registered under the style of the “ Guardian So 
General Insurance Co., Ltd.,” with offices likewise 
at 31, L. Street. In the memorandum of assocn. 
of the new co. were contained powers of adding a 
fire So life assurance business to the old business. 
In an action by a co. incorporated in 1821, So 
since that date carrying on a business of fire So life 
assurance at 11 L. Street, under the style of the 
“ Guardian Fire & life Assurance Co.” : — Held: 
(!) the style of the “ Guardian So General Insurance 
Co., Ltd.” was a style calculated to deceive, So was 
in fraudulent imitation of the style “ Guardian 
Fire So Life Assurance Co.” ; (2) the assumption by 
defts. of the style “ Guardian Horse, Vehicle So 
General Insurance Co., Ltd.” would be permissible. 

In such an action the question to be determined 
between the parties is, whether the style com- 
plained of has been assumed with the intention of 
appropriating pltfs. ’ business. — G uardian Fire 
& Life Assurance Co. v. Guardian So General 
Insurance Co., Ltd. (1880), 60 L. J. Ch. 253 ; 43 
L. T. 791. 

Annotation : — Retd. Hendriks v. Montagu (1881), 50 L. J. 

Ch. 257. 

213. ” Guardian Horse Vehicle Sc General 

Insurance Co., Ltd.”] — Guardian Fire So Life 
Assurance Co. v. Guardian So General Insur- 
ance Co., Ltd., No. 212, ante . 

214. “ Australian Mortgage Sc Finance Co.” — 
“Australian Sc New Zealand Mortgage Co.”] — 
Australian Mortgage Land So Finance Co. v. 
Australian So New Zealand Mortgage Co., 
[1880] W. N.A C. A. 

215. “ Accident Insurance Co.” — “ Accident, 
Disease Sc General Insurance Corporation.”] — An 

insurance co., registered under the Companies 
Acts, having carried on its business in the City of 
London for many years under the name of the 
Accident Insurance Co., Ltd., sought an interim 
injunction to restrain another insurance co., 
recently registered under the Companies Acts, So 
having its offices So place of business in the City of 
London, from carrying on its business under its 
registered name of the Accident, Disease, & 
General Insurance Co., Ltd. : — Held : pltf. co. was 
entitled to the injunction to restrain deft. co. from 
using its registered name, or any other name 
calculated to cause deft. co. to be mistaken by the 
public for pltf. co. — A ccident Insurance Co., 
Ltd. v. Accident, Disease So General Insur- 
ance Corpn., Ltd. (1884), 64 L. J. Ch. 104 ; 51 L. T. 
597. 

Armotatwn Consd. Manchester Brewery Co. v. North 

Cheshire & Manchester Brewery Co., [1898] 1 Ch. 539. 

216. “ Sun Life Assurance Co.” — “ Sun Life 
Assurance Co. of Canada.”] — A co. was incor- 
porated in Canada under the title of the Sun Life 
Assurance Co. of Canada '.—Held : in the absence 
ot fraud So dishonesty the co. were entitled to carry 
on business under their corporate name, provided 
it were without abbreviation, addition or other 
modification, in England, notwithstanding the 
existence of the Sun Life Assurance Co. — 
Saunders v. Sun Life Assurance Co. of 


Canada, [1894] 1 Ch. 537 ; 63 L. J. Ch. 247 ; 6 
L. T. 755 ; 42 W. R. 315 ; 10 T. L. R. 143 ; 3 
Sol. Jo. 113 ; 8 R. 125. 

Annotation : — Reid. Daimler Motor Co., 1904, Ltd. v. Londo 

Daimler Co. (1907), 24 R. P. C. 379. 

217. “ Daimler Motor Co.” — “ London Daimlc 

Co.”] — Daimler Motor Co. (1904), Ltd. i 
London Daimler Co., Ltd., No. 203, ante. 

218. “ Standard Bank of South Africa 

“ Standard Bank.”] — Injunction granted restrain 
ing deft. co. from carrying on business unde 
its present name or any other name so closel; 
resembling pltf. bank’s name as to be calculated tx 
deceive. — Standard Bank of South Africa 
Ltd. v. Standard Bank, Ltd. (1909), 25 T. L. R 
420. 

219. “ Electromoblle Co.” — “ British Electro- 
mobile Co.”] — Electromobile Co., Ltd. v 
British Electromobile Co., Ltd., No. 204, ante 

220. “ Trade Extension Co.” — “ Expansion ol 
Trade Co.”] — Elliott v. Expansion of Trade 
Ltd., No. 205, ante. 

221. “Ouvah Ceylon Estates” — “ Uva Ceylon 
Rubber Estates.”] — Pltf. co., whose business wag 
that of growing tea So rubber, was registered in 
Aug. 1896, as the Ouvah Ceylon Estates, Ltd. 
Deft, co., in ignorance of the existence of pltf. co., 
was registered in Apr. 1910, as the Uva Ceylon 
Rubber Estates, Ltd., for the purpose of acquiring 
So developing a rubber estate : — Held : the 
similarity of names was calculated to deceive, So 
therefore pltf. co. was entitled to an injunction to 
restrain deft. co. from using or carrying on busi- 
ness under its present name. — Ouvah Ceylon 
Estates, Ltd. v. Uva Ceylon Rubber Estates, 
Ltd. (1910), 103 L. T. 416 ; 27 T. L. R. 24, C. A. 

222. “ Water Softening Materials Co. (Sofnol) ” 
— “ Water Softeners.”] — Upon an application 
under 1908 Act, s. 15, to the registrar of cos. to 
register a co. with the name “ The Water Softening 
Materials Co. (Sofnol), Ltd.” the registrar refused 
to register it upon the ground that the name so 
nearly resembled that of “ Water Softeners, Ltd.,” 
an existing co. already registered, as to be cal- 
culated to deceive within the meaning of sect. 8, 
sub-sect. 1 of the Act. Appcts. applied for a writ 
of mandamus to the registrar to register the co. 
with that name upon the grounds that he was 
required to do so under sect. 15 & that the name 
did not so nearly resemble that of any co. already 
registered as to be calculated to deceive : — Held : 
the mandamus must be refused as there was no 
ground for saying that the registrar, in exercising 
his discretion, had come to a wrong decision. 

In order to displace the decision of the registrar 
& justify this ct. in interfering by mandamus , it 
would be necessary for appcts. to show one or more 
of three things : either that the registrar had not 
in fact exercised any discretion in the particular 
case, or that he had exercised it upon some wrong 
principle of law, or that he had been influenced by 
extraneous considerations which he ought not to 
have taken into account (Avory, J.). — R. v. 
Companies Registrar, [1912] 3 K. B. 23 ; 28 
T. L. R. 457 ; sub nom. R. v. Companies Regis- 
trar, Ex p. Paul, 81 L. J. K. B. 914 ; 107 L. T. 
62; 19 Mans. 280, D. C. 

Annotation : — Held. Re British Milk Products Co.'s Appln., 

[1915] 2 Ch. 202. 

223. “ Kingston, Miller Sc Co.”— “Thomas 
Kingston Sc Co.”] — Pltfs. were incorporated in 
1897 to carry on a business of caterers theretofore 
carried on by a Arm named Kingston So Miller. 
One of the managing directors had a son, Thomas 
Kingston, who assisted in the management, & so 
became skilled in the business So well known to tho 
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customers. In 1911 Thomas Kingston left his 
employment in the business Sc promoted deft, co., 
which was formed to carry on a business of the 
same character as that of pltfs., Sc to secure Sc turn 
to account- Thomas Kingston’s services as an 
expert in the business. He was shortly afterwards 
appointed managing director : — Held : the use of 
the name “ Kingston ” by defts. was likely to 
mislead & deceive the public into the belief that 
(lefts, were the same co. as pltfs. ; even if Thomas 
Kingston could, by selling the goodwill of a business 
which he had carried on in his own name to a co., 
have conferred on it/ the right to use the name, he 
had nothing in the nature of a goodwill to transfer, 
& so could not give defts. the right to use his 
name ; & defts. must be restrained from using 
their registered name or any other so nearly 
resembling that of pltfs. as to be calculated to 
deceive, & from carrying on a similar business 
under it. — K ingston, Miller Sc Co., Ltd. v. 
Kingston (Thomas) Sc Co., Ltd., [1912] 1 Ch. 
575 ; 81 L. J. Ch. 417 ; 106 L. T. 586 ; 28 T. L. B. 
216 ; 56 Sol. .Jo. 310. 

Annotations ,- Consd. Waring & Gillow v. Gillow & Gillow 

(1916), 82 T. L. K. 389. Refd. Dorman v. Meadows, 

[192*2 J 2 Ch. 332. 

224 . “ Lloyds Bank ” — " Lloyds Investment 
Trust Co.”] — Injunction granted restraining 
the use by defts. of the word “ Lloyds ” or any 
title or description including that name in con- 
nection with the business of capitalists or financiers 
or any similar business, or in connection with the 
word “ trust.” — L loyds Bank, Ltd. v. Lloyds 
Investment Trust Co., Ltd. (1912), 28 T. L. It. 
379. 

225 . “ Lloyds ” — “ Lloyds, Southampton.”] — 

Injunction granted restraining defts. from carrying 
on business under the name of Lloyds, South- 
ampton (Ltd.), or under any other name calculated 
to produce the belief that their business was the 
business of, or any branch or department of 
Lloyds’ business. — L loyd’s & Dawson Brothers 
v . Lloyds, Southampton, Ltd. (1912), 28 T. L. K. 
338 ; 56 Sol. Jo. 36 ; 29 it. P. C. 433, C. A. 

Annotation: — Reid. Waring & Gillow v. Gillow & Gillow 

(1916), 32 T. L. 11. 389. 

226. “ Waring & Gillow ” — “ Gillow & 
Gillow ” — Partial similarity of business.] — Pltfs., 
Waring & Gillow (Ltd.) were a limited co. carrying 
on business in Oxford Street, London, as furniture 
manufacturers Sc dealers in furniture, carpets, & 
rugs, Sc as auctioneers & estate agents. The co. 
was formed in 1896 to take over two businesses 
known as “ S. J. Waring & Sons ” & “ Gillow Sc 
Co.” Defts., Gillow Sc Gillow (Ltd.), were a co. 
established in 1915 (inter alia) to hold auction 
sales of carpets, rugs, Sc mats, in St. James’s Street, 
London. Before the formation of deft, co., 
C. L. Gillow, who was an auctioneer, had carried 
on auction sales of carpets, Sc deft, co., in which he 
was largely interested, was formed to continue this 
business. In an action by pltfs. to restrain defts. 
from carrying on business in the name of Gillow 
& Gillow (Ltd.) or any other name so nearly 
resembling that of pltfs. as to be likely to mislead 
the public into the belief that deft. co. was the 
same as pltf. co. or a branch or department 
thereof : — Held : on the facts deft. co. was not 
likely on any reasonable or legitimate ground to be 
mistaken for pltf. co., & therefore the action 
failed. — W aring & Gillow, Ltd. v . Gillow Sc 
Gillow, Ltd. (1916), 32 T. L. B. 389 ; 33 B. P. C. 
173. 

Annotation : — Dlstd. Albion Motor Car Co. v. Albion Car- 
riage & Motor Body Works (1917), 34 R. P. C. 257. 


227 , “ Albion Motor-Car Co.” — “ Albion Car- 
riage & Motor Body Works.”] — The ct. granted 
an injunction restraining defts. from carrying on 
business under the name ” Albion Carriage Sc 
Motor Body Works (Ltd.),” on the ground that the 
word “ Albion ” had come to be identified with 
pltfs. Sc both parties were in the motor-car industry. 
— Albion Motor Car Co., Ltd. v. Albion Car- 
riage & Motor Body Works, Ltd. (1917), 33 
T. L. B. 346 ; 34 B. P. C. 257. 

228 . “Dutton, Massey Sc Co. (Liverpool) ” — 
“ Dutton, Massey Sc Co.”] — Long before 1868 the 
business carried on by pltf. co. was founded at 
Liverpool for the purpose of carrying on the 
business of coal merchants, factors Sc dealers, 
colliery proprietors Sc shipping Sc forwarding 
agents. In 1868 the firm name of Dutton, Massey 
& Co. was adopted. In 1922 pltf. co. was formed 
& acquired that business. In 1906 a London 
branch was started for the purpose of carrying on 
the business of metal Sc general merchants in 
London. It became a separate firm, which con- 
tinued under the old name Sc in 1921 it passed to a 
trustee of a deed of assignment. Early in 1922 
the London business was sold Sc transferred to a 
co. registered under the name of Dutton, Massey 
Sc Co. (Eastern), Ltd. Subsequently the latter 
co., with the sanction of the Board of Trade, 
changed their original name by eliminating there- 
from the word “ Eastern ” Sc in Oct., 1922, they 
opened an office in Liverpool under their name, 
Dutton, Massey & Co., Ltd., & advertised them- 
selves in the “ Journal of Commerce ” as general 
export merchants, coal, shipping Sc forwarding 
agents. Pltf. co. commenced an action for an 
injunction restraining deft. co. from representing, 
or doing anything calculated to cause confusion Sc 
lead to the belief, that the business carried on by 
them was that formerly carried on by Dutton, 
Massey Sc Co. of Liverpool, & from using the name 
of Dutton, Massey & Co., Ltd., so as to induce such 
belief. Evidence of actual confusion was given at 
the trial : — Held : the word “ Eastern ” had been 
dropped by deft. co. for a fraudulent purpose Sc the 
sanction of the Board of Trade to the change had 
been obtained by fraudulent means ; Sc deft. co. 
must, in the circumstances of the case, be restrained 
by injunction (1 ) from using the name of Dutton, 
Massey Sc Co., Ltd., or any other name of which 
the words Dutton, Massey formed a part, in the 
businesses of coal merchants, factors, Sc dealers, 
colliery proprietors, shipping Sc forwarding agents, 
& from in any other manner representing or 
causing or procuring to be represented or doing 
any other thing which was calculated to lead to the 
belief that they had been or were carrying on the 
business or were the successors in business of 
the late firm of Dutton, Massey & Co. of Liverpool, 
coal merchants, etc., Sc (2) from using in any 
business the name of “ Dutton, Massey Sc Co., 
Ltd.” or any other name of which the words 
“ Dutton, Massey ” formed part without in such 
name sufficiently distinguishing their name from 
the name of pltf. co. — Dutton, Massey & Co. 
(Liverpool), Ltd. v. Dutton, Massey Sc Co., 
Ltd. (1923), 40 B. P. 0. 413. 

(c) Adoption of Name of Promoter or Vendor . 

220. Business not previously carried on.] — 

Pltfs. were a registered co. carrying on the business 
of a waxwork exhibition in London under the 
name of “ Madame Tussaud Sc Sons, Ltd.” Their 
exhibition was a very old established one. Deft., 
Louis Tussaud, was a wax-modeller, who had 
formerly been employed by pltf. co., but had never 
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carried on any business on his own account. He 
promoted a co., of which he was to be manager, to 
carry on an exhibition similar to that of pltfs*, but 
in another part of London. It was proposed to 
register the new co. under the name of “ Louis 
Tussaud, Ltd.” Pltfs. moved for an injunction to 
restrain deft, from proceeding with the registration 
of the new co. under the proposed name or any 
other namo so nearly resembling that of pltf. co. 
as to be calculated to deceive : — Held : that an 
injunction ought to be granted in similar terms to 
the order in Hendriks v. Montagu , No. 194, ante. 

Semble : if deft, had previously carried on an 
exhibition in his own name, Sc had sold it with the 
goodwill to third parties, who had transferred it to 
the co., registration under the proposed name 
might have been allowed. — Tussaud v . Tussaud 
(1890), 44 Ch. D. 678 ; 59 L. J. Oh. 631 ; 62 L. T. 
633 ; 38 W. R. 503 ; 6 T. L. R. 272 ; 2 Meg. 120. 
Annotations : — Consd. Pine Cotton Spinners & Doublers* 
Assocn. & Cash v. Harwood Cash, 11907 ] 2 Ch. 184 : Warinff 
& Gillow v. Gillow & Gillow (1916), 32 T. L. R. 389. Refd. 
Dutton, Massey (Liverpool) v. Dutton, Massey (1923), 40 
R. P. C. 413. Mentd. Cowley v. Cowley (1900), 83 L. T. 

«lo« 

230. .]— A new co. with a title of which a 

personal name forms part has not the natural 
right of an individual bom with that name to 
trade under that name where there is a possibility 
of confusion with an old co. An individual, not 
transferring a business Sc goodwill, cannot confer 
upon a co. a title to use his name as against persons 
liable to be damaged thereby. — Fine Cotton 
Spinners Sc Doublers’ Assocn., Ltd., Sc Cash 
(John) Sc Sons, Ltd. v. Harwood Cash Sc Co., 
Ltd., [1 907] 2 Ch. 184 ; 76 L. J. Ch. 670 ; 97 L. T. 
45; 23 T. L. II. 537; 14 Mans. 285; 24R.P.C.533. 
Annotations .-—-Apld. Kingston, Miller v. Kingston, [19121 

Consd. Warhig & Gillow v. Gillow & Gillow 
(1916), 32 T. L. R. 389 ; Dorman v. Meadows, [19221 2 Ch. 

231. .] — Kingston, Miller & Co., Ltd. 

v . Kingston (Thomas) & Co., Ltd., No. 223, ante. 

232. Business previously carried on — But good- 
will parted with.] — William Edgcumbe Rendle, 
the patentee of an invention for glass-roofing, 
carried on business under the name of “ W, Edg- 
cumbe Rendle & Co.” His son, John Edgcumbe 
Rendle, was taken into his father’s glass-roofing 
business, & entered into an agreement not to carry 
on any opposition business. The father died, 
having by his will given the son an interest in the 
glass-roofing business. The son then started 
business on his own account under the name of 
” J. Edgcumbe Rendle Sc Co.” He got into 
financial difficulties, & made an assignment for 
the benefit of his creditors of his business & of all 
ms property. A co., of which he was the promoter 
& manager, was subsequently registered under the 
name of “ J. Edgcumbe Rendle Sc Co., Ltd.,” to 
carry on the business of glass -roofing in opposition 
to W. Edgcumbe Rendle & Co. 

The trustees of the will of the father thereupon 
• ^e ^ or an injunction to restrain the 
co. & their manager from carrying on the business 
of glass-roofing under the name of “ J. Edgcumbe 
jttenale & Co., Ltd.,” or any other name calculated 
to mislead the public into the belief that such co. 
was carrying on or had succeeded to the business 
? f . W * Ed « CUI ?be Rendle & Co. Held : ; an 

be granted as the son, who was 
not at the time carrying on the business of glass- 
roofing he having assigned all his interests to his 
2J 018 ' had no right to lend his name to a co., 
SlTJ 16 from Jte being so like one already 

calculSlri es * abllsl ^d business, would be 

deceive . — R endle v. Edgcumbe 
Bundle (J.) & Co., Ltd. (1880), 63 L. T. 94. 


238. 
ante . 
234. 


— .] — Tussaud v. Tussaud, No. 229, 

— Brinsmead (John) Sc Sons v. 

Brinsmead (T. E.) & Sons, Ltd. (1896), 13 T. L. B. 
3, 0. A. 

Annotations : — Refd. Re Brinsmead, [1897] 1 Ch. 45 ; Pinet 
v . Maison Louis Pinet, [1898] 1 Ch. 179. 

235. .] — L. M. Pinet, trading as Maison 

Pinet, who carried on a small & recently established 
business in boots & shoes made for a special 
purpose, sold that business to deft. co. One of the 
objects of the co. was, by its memorandum of 
assocn., stated to be “ to carry on business in 
England & elsewhere as bootmakers Sc shoe- 
makers.” Pltfs. had for over forty years carried 
on business in the manufacture Sc sale of boots Sc 
shoes, their goods being commonly known as 
“ Pinet’s.” 

They accordingly applied for an interlocutory 
injunction to restrain deft. co. from carrying on 
business as manufacturers or vendors of boots or 
shoes under the name of “ Maison Pinet, Ltd.,” or 
under any other name or description of which the 
name “ Pinet ” formed part, & which was so 
arranged or contrived as, by colourable imitation 
of pltfs.’ trading style or otherwise, to be calculated 
to represent or lead to the belief that deft. co. were 
carrying on pltfs.’ business, & from in any other 
manner representing or acting so as to lead to such 
belief as aforesaid: — Held : (1) although the 

business of L. M. Pinet was not the same as pltfs.*, 
yet the co. formed to acquire it had no intention 
of restricting their operations in any way, Sc would 
probably develop that business as far as possible, 
& develop it at the expense of pltfs., &, therefore, 
a case had been made out justifying the inter- 
ference of the ct. at the present stage of the 
proceedings ; (2) the interlocutory injunction 

claimed went beyond what pltfs. required for their 
protection, Sc must be limited as in the form in 
Montgomery v. Thompson , [1891] A. C. 217. — 
Pinet (F.) et Cie v. Maison Pinet, Ltd. (1897), 77 
L. T. 322 ; 14 T. L. R. 2, C. A. 

236. Previous fraudulent change of name.] 

— In 1892 deft., who was then known by the name 
of Louis Lesser St. Leger Forbes Gower, took by 
deed-poll the name of Louis Marius Pinet. This 
deed was registered in 1894. In 1893 he began to 
carry on under his new name the business of 
manufacturing a contrivance for increasing the 
apparent height of short persons, & boots & shoes 
specially made for this purpose. In 1897 he sold 
this business to a co., incorporated under the name 
of Maison Pinet, Ltd. The memorandum of 
assocn. enabled the co. to carry on a general boot 
& shoe-making business. F. Pinet Sc Cie, of Paris, 
brought an action against Maison Pinet, Ltd., Sc 
on Oct. 26, 1897, the Ct. of Appeal granted an 
injunction restraining the deft. co. from carrying 
on business as manufacturers of boots Sc shoes 
under any name of which Pinet formed a part, 
without clearly distinguishing their boots & shoes 
from those made by pltfs. At this time it was 
supposed that Pinet was L. M. Pinet’s original^ 
name. Deft. co. then entered into an agreement 
to sell their business to a new co., to be called 
Maison Louis Pinet, Ltd. F. Pinet Sc Cie. then 
brought this action against L. M. Pinet, both cos., 

& their directors, for an absolute injunction 
against the use of the name Pinet : — Held : deft., 

L. M. Pinet, having adopted the. name Pinet for 
fraudulent purposes, pltfs. were entitled to an 
absolute injunction restraining him Sc both the 
cos. from using the name Pinet, or any description 
including that name, in connection with hoots 
Sc shoes, Sc from purporting to sell to, or doing 
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anything purporting to confer upon any other person 
the right to use that name in connection with boots 
& shoes. — Pinet (F.) & Oie. v. Maison Louis 
Pinet, Ltd., [1898] 1 Ch. 179 ; 67 L. J. Oh. 41 ; 
77 L. T. 613 ; 46 W. B. 506 ; 14 T. L. E. 87 ; 14 
B. P. 0. 933. 


237. 


Partial similarity of business — 


Different locality.] — Previously to the year 1904 
two brothers had carried on a small business at 
Kilmarnock, Scotland, under the style of B. & 
J. P. Dunlop, the principal business of this firm 
being that of selling & repairing bicycles, tricycles, 
& motors. In 1904 the two brothers registered a 
co. called the Dunlop Motor Co. with a capital of 
£500. This co. took over from B. & J. F. Dunlop 
the motor business, & the purposes of the co. were 
the sale on commission & the repairing of motors, 
motor cycles, & the parts thereof, the actual 
business consisting principally in executing repairs 
& selling petrol. Pursuers, the Dunlop Pneumatic 
Tyre Co., of Begent Street, London, who deal in 
tyres, pumps, & other adjuncts of motors & other 
vehicles, sought an injunction to restrain the 
Dunlop Motor Co. from carrying on its business 
under the name of the “ Dunlop Motor Co.” : — 
Held : on the evidence (1) there was no proof that 
any one would be misled into thinkin g that the 
two cos. were the same ; (2) pursuers had no 
exclusive use of the name of “ Dunlop.” — Dun- 
lop Pneumatic Tyre Co., Ltd. v. Dunlop Motor 
Co., [1907] A. C. 430; 76 L. J. P. C. 102 ; 97 L. T. 
259 ; 23 T. L. B. 717 ; 51 Sol. Jo. 715, II. L. 

Annotations : — As to (I) Folld. Waring & Gillow v. Giliow & 
Gillow (1916), 32 T. L. R. 389. Difltd. Albion Motor Car 
Co. v. Albion Carriage & Motor Body Works (1917), 34 
R. P. C. 257. As to (2) Bold. Waring & Gillow v. Gillow 
& Gillow (1916), 32 T. L. R. 389. 


(d) Restraint of User. 

238. When granted — Both companies regis- 
tered.] — There is nothing in 1862 Act to affect the 
right of a co. registered under a particular name to 
an injunction restraining another co. which, not- 
withstanding the prohibition of sect. 20 against 
identity of names, has been registered under an 
identical or a similar name, from carrying on its 
business under that name, if it is proved that that 
name is calculated to deceive, the principles 
applicable to individuals trading under identical 
or similar names applying to cos. — Merchant 
Banking Co. op London v. Merchants’ Joint 
Stock Bank (1878), 9 Ch. D. 560 ; 47 L. J. Ch. 
828 ; 26 W. B. 847. 


Annotations^ Reid. Guardian Fire & Life Assce. v. Guardiar 
& General Insce. (1880), 50 L. J. Ch. 253 ; Accident Insce 
v. Accident, Disease & Genera] Insce. Corpn. (1884), 54 


L. J. Ch. 104 ; Turton v. Turton (1889), 42 Ch. D. 128 ; 

Manchester Brewery Co. v. North Cheshire & Manchester 

Brewery Co., [1898] 1 Ch. 539 ; Dutton, Massey (Liver- 
pool) v . Dutton, Massey (1923), 40 R. P. C. 413. 

239. Name fraudulently assumed.] — 

Guardian Fire Sc Life Assurance Co, v. 
Guardian & General Insurance Co., Ltd., No. 
212, ante. 

240. Name Innocently adopted.] — When a 

limited co. is incorporated under a name colourably 
resembling that m which an existing trader is 
carrying on business the ct. has jurisdiction to 
restrain the co. from using or carrying on business 
under the name, however innocently adopted, if of 
opinion that the name is calculated to divert 
customers of the established business to the new 
co., or to cause confusion by leading members of 
the public to suppose that the new co. is connected 
with, or a branch of, the existing trader’s business. 
— Ewing v. Buttercup Margarine Co., Ltd., 
[1917] 2 Ch. 1 ; 86 L. J. Ch. 441 ; 117 L. T. 67 ; 33 
T. L. B. 321 ; 61 Sol. Jo. 443 ; 34 B. P. C. 232, 
C. A. 

Annotations : — Reid. Albion Motor-Car Co. v. Albion Car- 
riage & Motor Body Works (1917), 33 T. L. R. 346 ; 

Dutton, Massey (Liverpool) v. Dutton, Massey (1923), 40 

R. P. C. 413. 

241. Whether granted on interlocutory applica- 
tion — No evidence of persons being deceived.] — 

General Beversionary Investment Co. v. 
General Beversionary Co., Ltd. (1888), 1 Meg. 
65. 

242. Who may apply — Foreign company.] — A 

foreign co. trading in this country is entitled to 
restrain the use of a name so similar as to be 
calculated to deceive the customers. — National 
Folding Box & Paper Co. v. National Folding 
B ox Co., Ltd. (1894), 43 W. B. 156 ; 13 B. 60. 

243. Form of order — Signatories to memo- 
randum only directors & shareholders.] — Where a 
co. is formed for a fraudulent purpose, the signa- 
tories to the memorandum are guilty of a fraudu- 
lent conspiracy to effect that purpose. 

Where a motor-car manufacturing co. was 
registered in a name colourably resembling that of 
existing motor-car manufacturers with the fraudu- 
lent intention of obtaining the benefit of their 
reputation in that business, the co. & the signa- 
tories to the memorandum, who were the only 
directors & shareholders, were restrained from 
using the name in connection with that business, 
& the signatories were further restrained from 
allowing the co. to remain registered under that 
name.— -Soci£t£ Anonyme des Anciens IStab- 
lissements Panhard et Levassor v. Panhare 
Levassor Motor Co., Ltd., [1901] 2 Ch. 513 
70 L. J. Ch. 738 ; 85 L. T. 20 ; 50 W. B. 74 ; P 
T. L. B. 680 ; 45 Sol. Jo. 671. 
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B. (d). 

240 i. When granted — Name inno- 
cently adopted — Inadvertence of registrar. 3 
— -Pltf. co. bad been carrying on busi- 
ness under the name ” Vancouver- 
Westminster Investment Co. ” Shortly 
after its incorporation, F. began carry- 
ing on business under the name 
" Canadian National Estates,” Pltf. 
after due notice under Companies 
Act, received a certificate Dec. 28, 
1910, changing its name to “ Canadian 
National Investors, Ltd.,” & thereafter 
Jan. 3, 1911 deft. co. was incorporated 
under the name, ” Canadian National 
Estates, Ltd.,” Sc purchased the 
business already being carried on by 
h . : — Held : a co. incorporated under 
Companies Act which, by the inadvert- 
ence of the Registrar, has been given 


a name so similar to that of a co. 
previously incorporated as to be cal- 
culated to d eceive^ may be restrained 
from carrying on business under such 
name. — Canadian National In- 
vestors, Ltd. v. Canadian National 

Estates (mi), l w. W. R. 87,— 


a. Jf ho may apply — Domini 'a 

company — Restraint of provincial coi 
pony. ] — Where pltf. co. had obtain* 
incorporation under Dominion Coi 
panies Act, with a certain name, a c 
subsequently formed under a Pr 
vlncial Act with the same name, w 
restrained from operating under su< 
name. — Semi-Ready, Lid. v. Sew 
Ltd. (1910), 16 B. C. R. 80 

242 i. Foreign company * 

Foreign company applying for registr 


tion in British Columbia — Same nam 
as provincial company already registered, 
— Where a foreign co. applies to b 
registered in British Columbia, if It 
name is identical with that of a o( 
already incorporated in the provinc 
the application should be refused ; it 
refusal is not discretionary with tt 
registrar. The foreign co. may hov 
ever in a proper case attack the naze 
adopted by the domestio oo. If tt 
domestic co. in the adoption Sc use < 
its name has not been guilty of frau* 
the right of the foreign co. to comp 
it to change its name depends on tl 
character of the name & the natu 
& extent of the foreign co.’s busine 
in the province at the time the nan 
was adopted by the domestic Co.- 
North west Trading Co., Ltd. 
Northwest Trading Co., Ltd., 1192 
1 W. W. R. 353.— CAN. 
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Sub-sect. 4. — Change op Name. 

See , now , 1908 Act, s. 8 (2) -(5). 

Name similar to name of existing concern — 
Degree of similarity.] — See No. 198, ante . 

244. When complete — On issue of new cer- 
tificate of incorporation.] — When a co. changes its 
name, under 1862 Act, s. 18, the change is not 
complete till the new name is entered on the 
register & a certificate of incorporation issued under 
that sect. — Shackleford, Ford & Co. v . Danger- 
field (1808), L. R. 3 C. P. 407; sub nom. 
Shackleford, Ford & Co., Ltd. v . Owen, 
Shackleford, Ford & Co., Ltd. v. Dangerfield, 
37 L. J. C. P. 151 ; 18 L. T. 289 ; 10 W. R. 075. 

245. Restoration of original name — Name 
changed in pursuance of invalid resolution — Juris- 
diction of court — Form of order.] — An order was 
made altering the name of a limited co., & a 
certificate was issued by the Registrar of Joint 
Stock Companies that the co. had changed its 
name. It was then found that the resolutions 
upon which the order was based were bad. On 
motion to direct the registrar to restore the old 
name, & also to discharge the order : — Held : the 
ct. had no jurisdiction over the Registrar of Joint 
Stock Companies, he being an officer of the Board 
of Trade, & not of the ct. 

Order : It appearing (stating the defects 

plainly), discharge the order, & give the co. liberty 
to apply to the Board of Trade as they may be 
advised to vacate the existing registration & to 
restore the original name. — Re Australasian 
Mining Co., Ltd. (1893), 08 L. T. 437 ; 37 Sol. Jo. 
440 ; 3 R. 579. 

246. Combined with reduction of capital — Use 

of old & new names.] — Re Gatling Gun, Ltd., No. 
878, post. 

247. Company registered as owner of trade 
mark — Change of name on trade marks register.] — 

Where a limited co., being the registered owner of 
a trade mark, changes its name, it is the duty of 
the comptroller, on request, to substitute the new 
name for the old name on the register. — Ex p. New 
Ormonde Cycle Co., Ltd., [1898] 2 Ch. 520 ; 40 
Sol. Jo. 654 ; sub nom . Re New Ormonde Cycle 
C o.’s Trade Mark, 05 L. J. 785 ; 75 L. T. 50. 

See , generally , Trade Marks, Trade Names 
and Designs. 


Sub-sect. 5. — Other Cases. 

248. Property in registered name — New name 
adopted — Use of old name by another.] — Where the 
assets & goodwill of a co. in liquidation have been 


sold to purchasers who register the concern so 
purchased under a fresh name, no injunction can 
be granted against the use of the original co.’s 
name by a person who does not represent himself 
as the successor of such co., & whose use of the 
name has been acquiesced in by the liquidator of 
the old co. & the purchasers of its goodwill. — 
Montreal Lithographing Co. v. Sabiston, 
[1899] A. C. 610 ; 88 L. J. P. C. 121 ; 81 L. T. 135, 
P. C. 


Annotation : — Consd. Townsend v. Jarman (1900), 69 L. J. Ch. 
823. 

249. Property in trade name — Incorporated in 
registered name — May be transferred.] — A co. 

incorporated under 1862 Act, does not by the 
addition of the word “ ltd.” to the trade name of a 
business purchased & subsequently carried on by 
the co. prejudice the co.’s power to transmit to a 
purchaser from it the right to the original trade 
name. — Townsend v . Jarman, [1900] 2 Ch. 098 ; 
09 L. J. Ch. 823 ; 83 L. T. 360 ; 49 W. R. 158. 


Annotation* : — Reid. Pomeroy v. Scal 6 (1906), 23 T. L. R. 
170 ; Boussod, Valadon v. Marchant (1907), 25 11. P. C. 
42. Mentd. Leetham v. Johnstone-White, [1907] 1 Ch. 
322 ; Dewes v. Fitch, [1920] 2 Ch. 159. 


250. Non-compliance with 1862 Act, s. 41 

— Trading in name of former proprietor.] — A 

limited co., which owned a number of shops, 
purchased a business belonging to an individual, 
& carried on at a particular shop. The co. con- 
tinued to carry on the business at the shop in the 
name of the former proprietor, & they issued 
invoices & signed receipts in his name, the co.’s 
name being also painted over the door of the 
shop : — Held : the co. had a right to trade under 
the name of the former proprietor so long as they 
complied with the Companies Acts ; &, though the 
co. had been guilty of a breach of 1862 Act, s. 41, 
they were not thereby precluded from asking for 
an injunction to restrain the use by another person 
of the name of the former proprietor so as to be 
calculated to deceive. On appeal the Case was 
settled upon terms. — Pearks, Gunston & Tee, 
Ltd. v. Thompson, Talmey & Co. (1901 ), 17 T. L. R. 
354 ; 18 R. P. C. 185, C. A. 

Annotation : — Apld. Itandall v. British & American Shoe Co., 

[1902] 2 Ch. 354. 

25 1. Separate from corporate name.] 

— The inadvertent omission of a limited co., 
carrying on a business under a trade name, to 
publish at the same time its corporate name in 
compliance with the provisions of 1802 Act, s. 41, 
will not prejudice the co.’s right to have the use of 
its trade name protected by injunction, & it makes 
no difference whether the co. itself created & 
established such trade name, or acquired it by 
purchase. — Randall (H. E.), Ltd. v . British & 
American Shoe Co., [1902] 2 Ch. 354 ; 71 L. J. Ch. 


PART III. SECT. 3, SUB-SECT. 4. 

o. Effect of right to maintain 
action in old name.] — Changing the 
name of a co. by statute does not affect 
its right to maintain actions in like 
manner as if the name had not been 
changed. — Provincial Insurance Co. 
r. Cameron (1881), 31 C. P. 523.— 
CAN. 


4 P ' . — ZT Use of old name by m 
jofcc.]—The deed of deft. co. desorit 
it by its original name of P. H. L. 

R. Co., when in fact its name h 
then been changed : — Held : a su; 
oient descriptlo personae to enable t 
co * to take, though it might not 
sufficient to sue in. — Grand Juncti 

7*1 Rr> °°- (l88 

fl ortv means of ident 

name is merely a me* 
of identification, & a change of nai 
does not affect the identity of the 


nor its continued existence as the 
original body corporate. — A lliance 
Securities, Ltd. v. posnekoff, [1922] 
* W. W. R. 1201.— CAN. 


f. Registering property in new 

name — Procedure.] — Where a limited 
oo. is the registered owner of land 
&, the co.’s name having been 
changed, it is desired to transmit the 
title to the eo. in its new name, there 
should be filed with the registrar along 
with the appln. for transmission ; 
( 1 ) the original instrument changing 
the nafene, such as supplementary 
letters patent issued by Dominion 
Govt. ; or (2) proof of the original 
instrument by means of a copy thereof 
certified by the proper official or 
authority, such as the Secretary of 
State; or ( 8 ) the production of the 
original instrument along with a sworn 
copy thereof, the latter to be retained 
by the registrar 8c filed. — Re Land 


Titles Act, Re MacDonald (A.) Co.. 
Ltd. & Western Grocers, Ltd., [1922] 
3 W. W. R. 662.— CAN. 


PART III. SECT. 3, SUB-SECT. 5. 

g. Duty to mention name in docu- 
xents — Effect of non-compliance..] — 
>ltfs., a registered limited co., 
•ought the business of the W. S. C. 
z S. Co. a partnership & registered 
hemselveS under Registration of 
forms Act as a firm carrying on busi- 
l 6 ss in the name. Goods were 
upplled to deft, under a contract in 
he name of the W. S. O. & k. C°. ^ 
rhich the name of pltf. co. did not 
ppear. In an action to recc rer the 
rice of the goods -.—Held : assuming 
ho contract to be a document, within 
Companies Act, 1899, s. 67, it was 
ot void or illegal.— Moreland Metal 
! 0 . v . Cowlishead (1919), 19 S. R. N. 
. W. 231.— AUS. 
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Companies. 


Sect. 3. — The name: Sub-sed. 6. Sect. 4: Sub- 
sect . 1.] 

683 ; 87 L. T. 442 ; 60 W. R. 697 ; 18 T. L. R. 
611 ; 10 Mans. 109. 

See , now , 1908 Act, s. 63. 

.] — See , generally , Trade Marks, Trade 

Names and Designs. 

Construction of memorandum — Whether name 
considered.] — See No. 326, post. 


Sect. 4. — REGISTRATION. 

Note. — Under 1844 Act, ss . 2, 7, a partnership, 
consisting at its formation or by subsequent admis- 
sion except any admission subsequent on devolution 
or other act in law , of more than twenty-five members 
& established in England, or established in Scotland 
& having an office or place of business in England, 
for any commercial purpose or for any purpose of 
profit was required to be registered . See, now, 1908 
Act, s. 1. 

Sub-sect. 1. — Companies Requiring 
Registration. 

252. Existing companies — Company existing at 
passing of 1844 Act.] — The registration of existing 
cos. has never been compulsory, except for the 
short period during which 19 & 20 Viet. c. 47, s. 4, 
was in force. 

A trade partnership of more than twenty-five 
persons, formed before the passing of the above 
Act, & formally registered under sect. 68 of that 
Act, but not otherwise registered, is not illegal, & 
a suit m equity may be instituted by some of the 
partners on behalf of themselves & all the others — 
WoMERsr.EY r. Merritt (1807), L. R. 4 Eq. 095 ; 
37L.J. Ch. 19 ; 17 L. T. 43 ; 15 W. R. 1105. 

»#^MoTTn C °iS? pany ® xlstln s at commencement 
Act.]— May i>. Jacobs (1885), 1 T. L. li. 

vTVj Cl 

254. — - ——New members added after com- 
mencement of Act.] — An assocn., consisting of 
more than twenty persons, instituted in 1801? but 
having new members from time to time down to 
the present, is not an assocn. “ formed after the 

^“ST? nfc , of i h0 £ ct the meaning of 

the 1802 Act, & therefore does not require regis- 
tration. — Shaw v . Simmons (1883), 12 O B n 
117 ; 53 L. J. Q. B. 29 ; 32 W. R. 292, D/C 

Necessity for registration of existing companies 
registered under earlier Acts-As condition prece- 
dent to alteration of memorandum of association 1 — 

See Nos. 339, 4335-4339, post . ^ 

z As condition precedent to winding up under 

subsequent Acts.]— See Nos. 0832, 7548 .post. 

See, also. No. 3078, post . 

256. Association of more than twenty persons— 
Subscribers to fund vested in trustees— Subscriber- 
more than twenty In number— Trustees less than 
twenty In number— Trustees not acting as agent, 
or directors.]— Shares in a number of tele^aph cos 
of the nominal amount of £400,000 were purchased 
by subscription & vested in trustees. ILich sub- 
scriber received for every £90 subscribed a certifi- i 
cate for the nominal amount of £100, & a deferred 
coupon for one 4,200th part of the funds the J 
number of certificates being 4,200. The trusts of 

PART III. SECT. 4, SUB-SECT. 1. 

h. Association of more than 
twenty persons.}— An assocn. consisting 
of more than twenty members must 


« of 18 W- — Madras 
Mutual Benefit Permanent 
j iwd t>. Ragava Chetti (1895), 
I. L. R. 19 Mad. 200.— IND. ' 

7) — Pancjhena Manchu Na- 
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the funds were declared by a deed between the 
trustees & a covenantee on behalf of the certificate 
holders. The trustees were to apply the income of 
the shares in payment of interest at 6 per cent, on 
the nominal amounts of the certificates, & apply 
the surplus in redeeming the certificates. It was 
provided that the trustees might at their discretion 
sell any of the shares if at a meeting of the trustees 
it was unanimously resolved to be for the interest 
of the certificate holders that shares to be specified 
in the resolution should be sold. The proceeds of 
every sale were to be applied in the redemption of 
certificates, unless the trustees, by an unanimous 
resolution confirmed by a meeting of certificate 
holders, determined to re-invest in submarine 
telegraph shares. Meetings of the certificate 
holders were to be held for the purpose of receiving 
reports from the trustees on the affairs of the 
trust, of appointing auditors, & of appointing new 
trustees in the place of trustees who should die, 
retire, or become incapable to act. After all the 
certificates had been redeemed the funds in hand 
were to be divided among the holders of the de- 
ferred coupons. The holders of the certifi cates were 
more than twenty in number : — Held : (1) the 
certificate holders did not form an assocn. within 
the meaning of 1862 Act, s. 4 ; (2) the object of the 
deed of settlement was not to authorise the carrying 
on of a business within the meaning of the above 
Act, but to provide for the management of a trust 
fund, & that even if the powers of selling the shares 
& reinvesting the proceeds could be considered to 
authorise the carrying on of a business, these 
provisions being merely subsidiary, & not forming 
any substantial part of the object, would not bring 
the case within the Act ; (3) supposing the deed to 
authorise the carrying on of a business, such 
business was carried on only by the trustees, who 
carried it on as trustees, & not as agents or 
directors, & as they were fewer than twenty, the 
case was not within the Act. 

(4) An ordinary partnership is a partnership com- 
posed of definite individuals bound together by con- 
tract between themselves to continue combined for 
some joint object, either during pleasure or during 
a limited time, & is essentially composed of the 
persons originally entering into the contract with 
one another. A co. or assocn., which I take to be 
synonymous terms, is the result of an arrangement 
by . which parties intend to form a partnership 
which is constantly changing, a partnership to-day 
consisting of certain members & to-morrow con- 
sisting of some only of those members along with 
others who have come in, so that there will be a 
constant shifting of the partnership, a deter- 
mination of the old & a creation of a new partner- 
ship, & with the intention that, so far as the 
partners can by agreement between themselves 
bring about such a result, the new partnership 
shall succeed to the assets & liabilities of the old 
partnership. This object as regards liabilities 
could not in point of law be attained by any 
arrangement between the persons themselves, 
unless the persons contracting with them 
authorised the change by a novation, or unless by 
special provisions in Acts of Parliament sanction 
was given to such arrangements (James, L.J.). — 

15 D. 247 ; 60 L. 

J. Ch. 39 ; 43 L. T. 329 ; 29 W. R. 21, C. A. * 
Annotations: As to (1) Hotel, lie Jones, Clegg v» Ellison, 

?ffi68^ rAS (1896 >’ 1 L ‘ * 

1* ,T7 , What is association .) — To 
constitute an '* association ** within 
the meaning of Companies Act, 8. 4, the 
existence of a legal relation between 
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[1898] 2 Ch . 83. As to (2) Folld. Wigfleld v. Potter (1881), 
45 L. T. 012. As to (3) Folld. Crowther v. Thorley (1884), 
50 L. T. 43. Consd. Re SiddaU (1885), 29 Ch. D. 1. 
Generally , Retd. Re Pads tow Total Loss & Collision Assce. 
Assoon. (1882), 20 Ch. D. 137. BKentd. Re Fame Electric 
Accumulator Co. (1888), 40 Ch. D. 141 ; Re Governments 
Stock Investment Co., [1891] 1 Ch. 649 ; Re Macfadyen, 
Ex p, Vizianagarara Mining Co., [1908] 2 K. B. 817 ; 
Kirkwood t>. Gadd, [1910] A. C. 422 ; Kensington & 
Knigh tab ridge Electric Lighting Co. v. Nottlng Hill 
Electrio Lighting Co. (1918), 87 L. J. K. B. 565. 

250 . .1 — A land 

society, consisting of more than twenty persons, 
was constituted by a deed of trust, made between 
the trustees & the members, incorporating the 
rules of the society. By the rules of the society 
its object was stated to be to purchase a freehold 
estate, & to divide it into lots, & to apportion them 
among the members ; but the right to get, win, 
sell, lease, or dispose of the coal or minerals was 
not to be conveyed, but to “ remain vested in the 
trustees, who shall have full power to sell, lease, 
get, or win the coals, at such price or prices, & in 
such manner as they may think best, the profits 
or proceeds of which shall be divided amongst the 
shareholders in the proportion,” etc. The trustees 
of the society were three in number. 

In an action by the trustees of the society 
against a member to recover arrears of contri- 
butions & fines payable by him in respect of his 
lots : — Held : the society carried on no business 
other than the business of mining ; & the business 
of mining was carried on by the trustees of the 
society as trustees only & not as agents or 
directors, & as they were fewer than twenty the 
society was not within the terms of 1862 Act, s. 4, 
so as to require registration.— -Crowther v. 
Thorley (1884), 50 L. T. 43 ; 48 J. P. 292 ; 32 
W. R. 330, C. A. 

Annotations : — Distd. Re Thomas, Exp. Poppleton (1884), 14 
Q. B. D. 379. Folld. Re SiddaU (1885). 29 Ch. D. 1. Refd. 
Re Jones, Clegg v. Ellison, [1898] 2 Ch. 83 ; Re Bussell 
Institution, Figgins v. Baghino, [1898] 2 Ch. 72. 

257. ,] — Where an assocn. is 

formed of more than twenty persons who are to 
contribute sums of money to be applied in relieving 
cases of sickness, etc., amongst them, the balance 
being distributable among the members at the end 
of each year, the persons inviting & receiving the 
subscriptions & managing the affairs of the assocn. 
are trustees of the amounts received by them to 
the extent that they are liable to account. Such 
an assocn. is not an illegal assocn. within 1908 
Act, s. 1 . 

There was no assocn. here for the purpose of 
carrying on a business. If there was any business 
it was carried on by trustees for the members 
(Parker, J.). — Re One & All Sickness & Acci- 
dent Assurance Assocn. (1909), 25 T. L. R. 
674. 

258. Association projected by less than 

twenty — Subsequently increased to more than 
twenty-— Business carried on by committee of less 
than twenty as agents.] — An assocn. projected by 
less than twenty persons, but subsequently 
increasing in number, as soon as it consists of more 
than twenty persons comes within the prohibition 
m sect. 4 of 1862 Act ; & this is so, notwith- 
standing that the business of the assocn. is carried 
on by a committee of less than twenty persons, as 
agents of the assocn. — Re Thomas, Ex p. Popple- 
Ton (1884), 14 Q. B. D. 379 ; 54 L. J. Q. B, 336 ; 
51 L. T. 602 ; 33 W. R. 583, D. C. 

.] — See, also , Nos. 252, 254, ante. 


259. Carrying on business — Deed of settlement 
providing for management of trust fund.] — Smith i>. 
Anderson, No. 255, ante . 

260. Other than mining — Land society — 

Right to work minerals remaining vested in 
trustees.] — Crowther v. Thorley, No. 258, ante. 

See , also , Nos. 257, 258, ante • 

261. Company formed for “any purpose of 
profit 99 — Land company.] — A co. was formed under 
a deed of settlement, stating that the co. was 
formed for the purpose of purchasing land & 
erecting thereon dwellings to be allotted to members 
of the co., & also of raising a fund out of which 
sums of money should be paid to or applied for the 
benefit of members being allottees of land. The 
deed provided that the directors should from time 
to time, & as the funds should admit of, purchase 
land for the purposes of the co. to be divided 
among shareholders who should have paid the full 
amount of their shares ; the shareholders by whom 
the allotments of land should be taken, & the 
allotments which they should take, being deter- 
mined by lot in a manner therein provided. Each 
allotment was to be conveyed to the shareholder 
entitled to it, charged with a rentcharge at the rate 
of £5 per cent, on the sum expended in the purchase 
& improvement of the land allotted, such rent- 
charges to be in their turn expended in the pur- 
chase of other land, to be allotted in a similar 
manner. There were powers for the directors, 
instead of allotting, to sell for the benefit of the co. 
any land which they might have purchased, & 
either to retain for the benefit of the co. or to sell 
or mortgage the rent-charges secured on the 
allotments as they might see fit. Whenever the 
funds of the co. should exceed the amount neces- 
sary to provide allotments for all the shareholders 
a dividend was to be declared out of the clear 
profits : — Held : this was not a co. established 
“ for a commercial purpose or for any purpose of 
profit,” within 1844 Act, s. 2, & it was not entitled 
to be registered under that Act. — R. v. Whitmarsh 
(1850), 15 Q. B. 600 ; 16 L. T. O. S. 108 ; 117 E. 
R. 586 ; sub nom. R. v. Whitmarsh, Re National 
Land Co., 19 L. J. Q. B. 469 ; sub nom. R. v. 
Joint Stock Companies Registrar, Re National 


jAND Co., 15 Jur. 7. o A „ OIT1 

ir notations : — Consd. Bear v. Bromley (1852), 18 Q. B. ^71 • 
Apld. Moore v. Rawlins (1859), 6 C. B. N. S. ^89. Con*d. 
Smith v . Anderson (1880), 15 Ch. D. 247. Reid. R* 
Padstow Total Loss & Collision Assce. Assocn. (1882), 20 
Ch. D. 137 ; Re Jones, Clegg v. Ellison, ll898]2Ch. 83 , 
Re Bussell Institution, Figgins v. Baghino, [1898] 2 Ch. 72. 
Mentd. Hambro v. Hull & London Fire Insce. (1858), m 
L. J. Ex. 62. _ . 

202 . .] — A co. was constituted m 

1851, & regulated by a deed of settlement which, 
amongst other things, provided, by clause 2 , that 
the object & purpose of the co. should be to enable 
each member to become the possessor of a freehold, 
copyhold, or leasehold house, to be held, first as 
benant to the co., & afterwards as absolute owner 
thereof ; & by clause 5, that the business of t e 
co. should be to take on lease or to Purchase, 
either for years or in fee, land or ground of freehold, 
copyhold, or leasehold tenure, & to erect houses 
thereon, & to finish & complete any houses tna 
may have been begun, & to take down & re 
repair any existing houses, etc. ; & ^ “lake® 
bricks, & to purchase & sell all kinds of budding 

materials, & to contract for & to P^^^Seto 
of work in the building business in reiation thereto. 
Tiio nn waa not enrolled as a benefit buudi g 


more than twenty persons giving rise 
feint rights or obligations or mutual 
rights 8c duties is absolutely necessary. 
Where more than twenty persons enter 
into an agreement by which a fund is 


created & it is clear from the agreement 
that the only proprietors of the fund 
are the two organisers & the other 
persons have entered into no contract 
with each other, the parties to such 


agreement do not form an as ocn. 
of which registration is necesBaiyunder 
above sect.' — Neelamega Sastri v. 
Appiah Sastri (1906), 

Mad. 477.— IND. 


I. L. R. 29 
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Sect, 4. — Registration: Sub-sect. 1.] 

society, nor registered under 1844 Act : — Held : it 
was not clear from the language of clause 6 that 
the co. were to carry on the business of a builder 

6 of making & selling bricks, at a profit, & there- 
fore that it did not appear that the co. was estab- 
lished for any commercial purpose or purposes of 
profit, within the above Act, so as to require 
registration to entitle them to sue a member for 
arrears of subscription to the co. — Moore v. 
Rawlins (1859), 6 C. B. N. S. 289 ; 28 L. J. C. P. 
247 ; 33 L. T. O. S. 205 ; 23 J. P. 566 ; 5 Jur. N. S. 
941 ; 141 E. R. 467. 

Annotations: — Distd. Crowthor v. Thorley (1883), 48 L. T. 
644. Reid. Re East Kongsberg Co., Bigg’s Case (1865), 
L. It. 1 Eq. 309 : He Asiatic Banking Corpn., Ex p. 
Collum (1869), 39 L. J. Ch. 59 ; Re Jones, Clegg v. Ellison, 
[1898] 2 Ch. 83 ; Re Russell Institution, Figgins v. Bag- 
liino, [1898] 2 Ch. 72. 

See , also , Nos. 268, 269, post. 

263, Loan society.] — A society, consisting 

of more than 25 members, raised money by 
subscription amongst its shareholders, & out of the 
money so raised made loans to its members at 
interest. Upon such loans, premiums also were 
payable by monthly instalments, & fines were 
incurred for default in payments. All the money 
arising from interest, premiums & fines went into 
the general fund of the society : — Held : the 
society was not a co. “ established for any purpose 
of profit ” within the meaning of 1844 Act, s. 2, & 
therefore it did not require to be registered under 
that Act. — Bear v. Bromley (1852), 18 Q. B. 271 ; 

7 Ry. & Can. Cas. 507 ; 21 L. J. Q. B. 354 ; 19 
L. T. O. S. 60; 16 J. P. 710 ; 16 Jur. 450 ; 118 E. 
R. 101. 

Annotatioiis : — Refd. Re Padstow Total Lose Sc Collision 
Assoe. Assocn. (1882), 20 Ch. D. 137 ; Shaw v. Benson 
J 1 883), 11 Q. B. D. 563 ; Re Jones, Clegg v. Ellison, [1898] 
2 Ch. 83. 

See , also , Nos. 270, 271, post 


264, Association for acquisition of gain — 
Farming partnership.] — A. & 45 other persons 
hired land, upon which there was a stone building, 
the lower part of which was used for feeding 
bullocks, & the upper story for storing the produce 
of the land. The rent of the land was £473 10s. 
per annum , & the tenants paid tithes & other taxes. 
The value of the building was £6 per annum . 
The business of the farm was conducted by a 
manager on behalf of himself & all the other 
partners. The partnership was not registered 
under 1862 Act : — Held : this was an illegal 
assocn. under 1862 Act, s. 4. — Harris v . Amery 
(1865), L. R. 1 C. P. 148 ; Hop. & Ph. 294 ; Har. 
& Ruth. 357 ; 35 L. J. C. P. 89 ; 13 L. T. 504 : 30 
J. P. 56 ; 12 Jur. N. 8. 165 ; 14 W. R. 199. 

Annotations :—Refd. Womersloy v. Merritt (1867), L. R. 4 
Kq. 695 ; Smith v. Anderson (1880), 15 Ch. D. 247. Mentd. 
Tho^or.P^tnail ( 1890), 60 J. P. 821 : Scott Solomon, 
B. 577 ; Wheatley v . Smithers, [1906] 2 K. B. 
321 ; Kensington & Knightsbridge Electric Lighting Co. 


v . Rotting Hill Electric Lighting Co. (1918), 87 L. J. K. B. 
565 ; Dennis v. Hutchinson, Traflord v. Hutchinson, 
[19221 1 K. B. 693. 

265. Mutual marine insurance association.] 

— A mutual assocn. by members for insurance of 
their own ships comes within 1862 Act, s. 4 , & 
ought to be registered. 

Semble : a co. which ought to be, but is not, 
registered under 1862 Act, is not an “ unregistered 
co.,” that can be wound up under s. 199 of that 
Act . — Be Arthur Average Assocn. for British, 
Foreign & Colonial Ships, Ex p . Hargrove & 
Co. (1875), 10 Ch. App. 542 ; sub nom. Re Arthur 
Average Assocn., Ex p. Cory & Hawksley, 44 
L. J. Ch. 569 ; 32 L. T. 713 ; 23 W. R. 939 ; 2 
Asp. M. L. C. N. S. 570, L. JJ. 

Annotations: — Consd. Re South Wales Atlantic S.S. Co. 
(1876), 2 Ch. D. 763. Apld. Re Padstow Total Loss 5c 
Collision Assoe. Assocn. (1882), 45 L. T. 774. Reid. Sykes 
v . Boadon (1879), 11 Ch. D. 170 ; Marino Mutual Insoe. 
Assocn. v . Young (1880), 43 L. T. 441 ; Smith v. Anderson 
(1880), 15 Ch. D. 247 ; Wigfteld v . Potter (1881), 45 L. T. 
612 ; Re National Debenture & Assets Corpn. (1891), 60 
L. J. Ch. 533. Mentd. Re Haycock’s Policy (1876), 1 Ch. 
D. 611. 

266. ; — .1 — A mutual marine insurance 

assocn. was formed in 1867 of more than twenty 
members, such members, by the rules, to be 
owners or part owners of ships, for the purpose of 
providing an indemnity to its members against the 
loss, either total or partial, of their ships, & against 
damages for liabilities incurred in respect of their 
ships, & also a mutual guarantee for each other’s 
solvency, & managed by a committee under rules & 
regulations : — Held : (1) it was an assocn. formed 
for the purpose of carrying on a business for the 
acquisition of gain, although not by the assocn. 
itself, by the individual members thereof, within 
the meaning of 3862 Act, s. 4 ; &, not being 
registered, was by that sect, prohibited ; (2) the 
diminution of a loss is a “ gain ” within the 
meaning of that sect. — Be Padstow Total Loss 
& Collision Assurance Assocn. (1882), 20 Ch. 
D. 137 ; 45 L. T. 774 ; 30 W. R. 326, C. A. ; sub 
nom. Re Padstow Total Loss & Collision 
Assurance Assocn., Ex p. Bryant, 51 L. J. Ch. 
344, C. A. 

Annotations : — As to (1) Folld. Jennings v. Hammond (4882), 
9 Q. B. D. 225. Apld. Shaw v. Benson (1883), 11 Q. B. D. 
563. Refd. Re Ilfracombe Permanent Mutual Benefit 
Bldg. Soc., [1901] 1 Ch. 102 ; Marrs v. Thompson (1902), 
80 L. T. 759. Generally Mentd. Re Bowling & Welby^s 
Contract, [1895] 1 Ch. 663. 

See , also , No. 253, ante . 

267. Association for investment of 

members’ subscriptions.] — A govt, securities trust, 
or combination of more than twenty persons, 
formed on the principle of investing the subscrip- 
tions of the members & dividing the capital fund & 
profits among themselves by means of certificates 
convertible by annual drawings by lot into 
preference dividend bonds bearing interest, with 
a bonus, is an “ assocn. for the acquisition of 
gain,” within the meaning of 1862 Act, s. 4, & is, 


265 I. Association for acquisition of 
gain— Mutual Assurance Society .] — 
A fund was formed by a number of 
persons over 20 in number, the ob- 
ject being, according to the pro- 
spectus Sc rules to provide for the 
widows, children, Sc other relatives of 
the subscribers. The management 
was vested in a board of directors 
elected by the subscribers from amongst 
their own number. Subscriptions at 
fixed rates according to tames were 
paid by the subscribers to secure the 
provision of pensions for their widows, 
children. Sc relatives. The moneys 
so subscribed were invested in Govt. 
4 per cent, securities, Sc in the course 
of management a large reserve fund 
was accumulated & so invested, the 


interest annually payable in respect 
of which amounted in the year 1888 
to upwards of Ii.46,000, but there was 
nothing to show that such reserve was 
larger than sound principles of manage- 
ment required. The rules provided 
for abatements of subscriptions accord- 
ing to a graduated scale, which might 
be granted or withheld from year to 

S ear by the directors according to 
heir opinion aB to the condition of the 
fund. A subscriber to the fund was 
under no obligation to continue his 
subscription, out might stop it at 
pleasure, subject in certain contin- 
gencies to forfeiture of the benefit of 
past payments. Fines were also pro- 
vided for unpunotuallty in payments of 
subscriptions ; — Held : no business 


was carried on, having for its objeot 
the acquisition of gain by the assoon. 
or the individual members thereof. 
Where the substantial purpose of an 
assocn. is not to carry on a business 
for gain, the fact that gain may accrue 
incidentally or may arise from merely 
subsidiary provisions does not make 
registration necessary. — Kraal v. 
Whympkr (1890), I. L. R. 17 Calc. 
786.*— IND. 

265 ii. Mutual Insurance Club.] 

— A mutual Insurance Club is an 
association for the acquisition of gain 
so as to require registration under 
Companies Act, 1899, sect. 4, If it 
consists of more than ten members. — 
Roberto v. Snow (1906), 0 Nfid. L. R. 
216.— NFLD. 
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therefore, unless registered tinder that sect., an 
illegal assocn. 

A member of such an assocn., which had never 
been registered under the above Act, but which was 
regulated by a trust deed, brought an action 
against the trustees named in the deed to have the 
trust administered by the ct., & to make the 
trustees liable for alleged breaches of trust whereby 

E art of the trust funds had been lost. A demurrer 
y one of the defts., a retired trustee, was allowed, 
on the ground that the assocn. was illegal, & that 
the trust deed therefore constituted an illegal 
contract which the ct. would not enforce. — Sykes 
v . Bbadon (1879), 11 Ch. D. 170 ; 48 L. J. Ch. 
522 ; 40 L. T. 243 ; 27 W. R. 464. 

Annotations : — Dbtd. Smith v. Anderson (1880), 15 Ch. D. 
247. Consd. Wigfleldv. Potter (1881), 45L.T. 612. Retd. 
Jeffrey v. Bamford, [1921] 2 K.B.351. Mentd. Howard v . 
Refuge Friendly Soo. (1886), 54 L. T. 644 ; Macnoo v. 
Persian Investment Corpn. (1890), 38 W. 11. 596. 

See , also , No. 255, ante . 

268. Land society.] — An assocn. consisting 

of more than twenty persons, was constituted by a 
deed <fc not registered under 1862 Act, s. 4. The 
object of the society was to purchase an estate, 
subdivide it into allotments & roads, & divide the 
allotments among the members according to 
certain rules, & was managed by a committee, 
consisting of two trustees, a president, & five other 
members, who were paid for their services such 
sum as the members in annual meeting should 
determine, & the total number of members was 21. 

The allotments were offered by auction to the 
members who had executed the constitution deed, 
each allotment being offered at the proportion of 
the first cost of the estate, & allotted to the 
member bidding the highest premium above such 
proportion of first cost : — Held : the society was 
not an assocn. for the purpose of carrying on a 
business that had for its object the acquisition of 
gain within the meaning of the above Act, & did 
not require to be registered. — Wigfield v. Potter 
(1881), 45 L. T. 612 ; 46 J. P. 485, D. 0. 
Annotations: — Distd. Crowthor v. Thorley (1883), 48 L. T. 
644. Apprvd. Re Siddall (1885), 29 Ch. D. 1. 

209. .] — In 1873 an assocn. of more 

than twenty persons was formed for the object, as 
stated in its deed of settlement, of purchasing a 
freehold estate & reselling it in allotments to the 
members of the assocn. The deed was executed 
by all the membei-s, the name of each, the number 
of his allotment, the total amount he was to pay, 
& the amount of his monthly payment to be made 
in respect of it, being specified on a sched. to the 
deed. The property was vested in trustees, & its 
management was vested in a president, vice- 
president, treasurer, secretary & a committee. 
The deed contained provisions for the conveyance 
to the members of their allotments when they had 
paid up the whole amount payable in respect of 
them & for forfeiture & sale of the allotments of 
defaulting members. Powers were given to the 
committee to make roads, drains, etc., on the land 
& powers were given to the trustees of borrowing 
money on mtge. with the consent of a general 
meeting. When all mtges. had been paid off & 
all the allotments had been conveyed, the society 
was to come to an end. The society was not 
regis tered under 1862 Act : — Held : the society 

^27®!* — — Loan Society .] — Persons 
more than twenty in number paid each 
a certain sum monthly to a stakeholder. 

The sum total of the subscriptions was 
then paid oyer as a loan free of interest 
o** 6 °/ subscribers ohosen by 
& he was thereupon 
a h°ad with a 
warety obliging tdm to oontinue his 
monthly subscriptions to the end of 


the period for which the arrangement 
was agreed to hold good — that period 
being as many months as there were 
subscribers. The bonds in question 
were executed in favour of the stake- 
holder & the subscribers. The busi- 
ness was not registered. A suit was 
brought on one of such bonds to 
recover the amount payable for sub- 
scription on account of the period 


was not an assocn. formed for the purpose of 
carrying on any business that had for its object 
the acquisition of gain & was not made illegal by 
1862 Act, s. 4 . — Re Siddall (1885), 29 Ch. D. 1 ; 
54 L. J. Ch. 682 ; 52 L. T. 114 ; 33 W. R. 509 ; 1 
T. L. R. 209, C. A. 

Annotations : — Refd. Re Jones, dogg v. Ellison, [18981 2 Ch. 

83 ; Re Russell Institution, Figgms v. Baghino, [I898J 2 

Ch. 72. 

See , also , Nos. 256, 261, 262, ante . 

270. -Loan society.] — Persons to a number 

exceeding twenty had formed themselves into a 
society, the object of which was to raise by monthly 
subscriptions & payments payable by the members 
in respect of their shares, a fund for the purpose 
of making advances to members. From the rales 
of the society it appeared that there were 400 
shares in the society of £10 each, & that no member 
could hold more than twenty shares. From time 
to time as soon as the fund in hand amounted to a 
certain sum it was put up for sale by auction 
amongst the members, the highest bidder receiving 
the amount on loan from the society at interest. 
No member could receive on loan more than the 
nominal amount of the share or shares held by 
him, but ultimately every member, who did not 
withdraw his share under the rale providing for 
such withdrawal, was to have advanced or allotted 
to him out of the funds accruing to the society, 
the sum of £10 for every share held by him. This 
society was not registered under 1862 Act : — 
Held : the society was illegal by reason of 1 862 
Act, s. 4, which prohibits the formation of any co., 
assocn., or partnership consisting of more than 
twenty persons for the purpose of carrying on any 
business, other than banking, that has for its 
object the acquisition of gain by the co., assocn., or 
partnership, or by the individual members thereof, 
unless registered as a co. under the Act. — 
Jennings v. Hammond (1882), 9 Q. B. I). 225 ; 51 
L. J. Q. B. 493 ; 31 W. R. 40, D. C. 

Annotations: — Apprvd. Shaw v, Benson (1883), 11 Q. B. D. 

563. Consd. Marrs v . Thompson (1902), 86 L. T. 759. 

Refd. Phillips v. Davies (1888), 5 T. L. R. 98. 

271. .] — A society of more than 

twenty members, the object of whose business is, 
from a fund created by the contributions of its 
members, to lend money, not generally, but only 
to members of the assocn., upon approved 
security, carries on the business of money-lending 
which has for its object the acquisition of gain by 
the individual members thereof, within the mean- 
ing of 1862 Act, s. 4, & such an assocn., unless 
registered as a co. under that Act, is illegal. — Shaw 
v . Benson (1883), 11 Q. B. D. 563 ; 52 L. J. Q. B. 
575 ; 49 L. T. 651, 0. A. 

Annotations : — Consd. Marrs v. Thompson (1902), 86 L. T. 

759. Refd. Phillips v. Davies (1888), 5 T. L. R. 98. 

See, also , No. 263, ante. 

272. Society specially authorised by 

Treasury — Under Friendly Societies Act, 1875 
(c. 60), s. 8 (5),] — A society which has been 
registered under the above Act pursuant to the 
special authority of the Treasury, is excepted from 
the provisions of 1862 Act, s. 4.— Peatv. Fowler 
(1886), 55 L. J. Q. B. 271 ; 34 W. R. 366 ; 2 

T. L. R. 369, D. C. . A . 

278. Formed in pursuance of some other Act 
of Parliament — Building societ y— Not incorpora ted 

subsequent to its execution '.-—Held : 
(1) the obligees carried on busine 
which had for its object the acquisition 
of gain within Companies Act. 1882, 
s 4 , & accordingly constituted an 
illegal assocn. ; ( 2 ) the suit was not 
maintainable. — Ramasami Bhauava- 
thab®. Nagbndrayyan (1895), I. L. R. 

19 Mad. 31.— IND. 
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Sect. 4. — Registration: Sub-sects. 1, 2 cfc 3.] 

under Building Societies Act, 1874 (c. 42).] — A 
building society was established in 1868 under 
Building Societies Act, 1836 (c. 32), but had never 
been incorporated under any subsequent Act. In 
1900 the society was found to be insolvent, A a 
petition was presented by two creditors to wind it 
up. Semble : although in a literal sense the 
society was, in the words of sect. 4 of 1862 Act, 
“ formed in pursuance of some other Act of 
Parliament,” the word 4 4 formed ” in that sect, 
means formed & having its existence recognised 
under the provisions “ of some other Act,” & 
therefore the society, not having been incorporated 
under Building Societies Act, 1874 (c. 42), was an 
illegal society, A consequently the ct. had no 
jurisdiction to make a winding-up order. — Re 
Ilfracombe Permanent Mutual Benefit 
Building Society, [1901] 1 Ch. 102 ; 70 L. J. Ch. 
66 ; 84 L. T. 146 ; 17 T. L. R. 44 ; 45 Sol. Jo. 103. 

See, generally. Building Societies, Vol. VII., 
pp. 453 ct seq. 

274. Friendly society — Not registered 

under Friendly Societies Act, 1896 (c. 25).] — The 
trustees of an unregistered assocn. of more than 
twenty persons formed for mutual insurance 
against death A accident sued the late treasurer 
for moneys of the society which he had converted 
to his own use : — Held : the society was not 
rendered illegal by 1862 Act for want of regis- 
tration, A pltfs. were not precluded from main- 
taining the action by reason of non-registration 
under that Act or the above Act. 

I prefer to base my judgment on the fact that 
the society comes within the exception of a co. 
formed under another Act of Parliament. This is 
a friendly society for all intents & purposes, A it 
was intended to be a friendly society. I think that 
the Friendly Societies Acts do contemplate the 
existence of friendly societies which are not, in 
fact, registered (Channell, J.). — Marks v. Thomp- 
son (1902), 86 L. T. 759 ; 18 T. L. R. 565, D. C. 

See, generally. Friendly Societies. 

Banking companies.] — See Part IV., poet. 

Unregistered companies — Winding up.] — See 
Part VII., Sect. 2, post. 

Effect of non-registration— On criminal liability 
of members & servants.]— See Part XIV., Sect. 2, 
sub-sect. 1 , post . 


Sub-sect. 2. — Companies Capable of 
Registration. 

See, now, 1908 Act, s. 149. 

275. Liability of members changed by regis- 
tration.] — Bill by shareholders in an assocn., 
which, by its prospectus & statutes, professed to be 
a SociM en Commandite, having its seat in Paris, 
but which was in fact carried on exclusively in 
England, the naming Paris as its seat being 
merely colourable, & with a view to make the 
assocn. an English partnership with limited 
liability, similar to the partnership en commandite 
usual in France,— against the Cornell de Surveil- 
lance A the Girant, for an account & payment, A 
to have the partnership property secured. The 
statutes contained the provisions usual with 
eociites en commandite for the absolute limitation 
of liability of all members who should not com- 


promise their character of simple commenditaires , 
A for making the shares payable to bearer. The 
number of shareholders considerably exceeded 25. 
It did not appear that the co. was registered under 
the 1844 Act. A demurrer was overruled, it 
appearing by the bill that defts. had obtained 
pltfs.* money upon the faith of the representations 
contained in the prospectus & statutes, & intended 
to misapply it. 

Semble : such a co. could not be registered under 
1844 Act, because registration would subject 
parties who had taken shares in it on the faith of 
the prospectus, A believing it was to be a sociSU 
en commandite, to a totally different class of 
liabilities. — Butt v . Monteaux (1854), 1 K. & J. 
98; 3 Eq. Rep. 190; 24L.J.Ch.99; 24L.T.O.S. 
106 ; 3 W. R. 82 ; 69 E. R. 385. 

276. Banking company constituted under statute 
—Registration after suspension of payment.] — A 
joint stock banking co., constituted under Country 
Bankers Act, 1826 (c. 46), became insolvent, A in 
Nov., 1857, stopped payment, but no resolution 
was passed for dissolving it. In the following 
month it was registered under Joint Stock Banking 
Cos. Act, 1857, in pursuance of a resolution come 
to after the stoppage : — Held : the registration was 
valid, for that in order to bring a co. within sect. 6 
of the Act, it is not necessary that it should con- 
tinue to carry on business up to the time of its 
registration. — Re Northumberland A Durham 
District Banking Co. (1858), 2 De G. A J. 357 ; 
27 L. J. Ch. 356 ; 31 L. T. O. S. 107 ; 4 Jur. N. S. 
419 ; 6 W. R. 527 ; 44 E. R. 1028. 

Annotations : — Consd. Re National Debenture & Assets 

Corpn., [1891] 2 Ch. 505. Reid. Re Nassau Phosphate Co. 

(1876). 2 Ch. D. 610 . Mentd. Hill v. Hill (1886), 56 L. T. 

769 ; Wenlock t>. River Dee Co. (1887), 36 Ch. D. 674 ; 

Young v. South African & Australian Exploration & 

Development Syndicate, T1896) 2 Ch. 268. 

277. Company proposing to do business in 
England — & to be managed in England — Though 
all subscribers A directors resident abroad.] — 

(1) Where the requisite number of persons A the 
requisite forms of appln. are presented to the 
registrar of joint stock cos. under the provisions of 
1862 Act, though the persons applying for regis- 
tration of a co. may be foreigners, A though there 
may be many circumstances tending to show that 
the co. sought to be registered is, in several 
respects, a foreign co., he is not bound to refuse it 
registration. 

(2) If there are in it shares in conformity with 
the statute, though there may be others of a 
different kind, A though the principal business 
seems likely to be transacted abroad, ho may still 
grant it registration. 

(3) A co. having many of its shares transferable 
by delivery, but having also many “ nominative 
shares,” i.e. shares which are the same as the 
ordinary joint stock shares in cos. in this country, 
applied for registration. The seven shareholders 
who made the application were all resident 
abroad, A the first directors nominated were 
foreigners, A only one of them appeared to have 
even a temporary residence in England. The 
arts, of assocn. referred in several places to the 
English law, A especially to 1862 Act. There was 
an office of the co. in Westminster, but it was 
doubtful whether any general meeting was 
intended to be held in London, or other place in 
England. The registrar granted it registration : — 
Held : he was lawfully entitled to do so, he was 


PART HI. SECT. 4, SUB-SECT. 2. 

m. Insurance company — Capit 
under statutory amount .) — Applicable 
was made for the registration of a c 


the object of which was the carrying registered, but could not carry on an 

on of insurance business of all kinds. insurance business until its capital 

The Registrar refused to register the amounted to £50,000. — Scales v. 

oo., as ite capital was under £50,000 : — Companies Registrar, [1920] N. Z. 

Held : the co. was entitled to be L. R. 821.— N.Z. 
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not bound to refuse the registration, & the regis- 
tration having been thus actually made, the usual 
legal consequences of registration arose. 

(4) A co. by its arts, of assocn. authorised the 
issue of two classes of shares, first “ nominative ” 
or ordinary shares, & secondly shares on which 50 
per cent, having been paid, the holder should be 
entitled to a scrip certificate enabling him to pass 
the shares by mere delivery of such certificate : — 
Held : this was an irregular provision which would 
have entitled the registrar to refuse a certificate 
of incorporation, but which does not vitiate an 
actual incorporation. 

(5) The memorandum of assocn. of a co. intended 
to be registered under the 1802 Act, may be signed 
exclusively by foreigners resident abroad, but they 
thereby contract to make themselves liable to the 
laws of England, & the Cos.* Acts in particular. & 
a petition to wind up such a company may be pre- 
sented by a foreigner resident abroad. — Reuss 
(Princess) v. Bos (1871), L. R. 5 JJ. L. 176 ; 40 
L. J. Ch. 655 ; 24 L. T. 041, H. L. ; affg. S. C. sub 
nom. Re General Co. for Promotion of Land 
Credit (1870), 5 Ch. App. 303, L. J. 

Annotations : — As toll) Consa. Re Capital Fire Insce. Assocn. 

(1882), 21 Ch. D. 209. Reid. Re Tumacacori Mining Co. 

(1874), L. R. 17 Eq. 534 ; Re Nassau Phosphate Co. 

(1876), 2 Ch. D. 610. Generally , Mentd. Matthaei v. 

Galitzin (1874), 22 W. R. 700. 

278. Irregular provision in articles — Share 
transferable by mere delivery of scrip certificate.] — 

Reuss (Princess) v. Bos, No. 277, ante . 

279. Company “duly constituted by law” — 
Company formed to be wound up only — Not for 
carrying on business.] — A co. formed by agreement 
of the members not to carry on any business but 
for the purpose only of being registered in order 
to be wound up, is not a co. 41 duly constituted by 
law ” within 1802 Act, s. 180, & cannot be regis- 
tered under that section. — R. v. Joint Stock 
Companies Registrar, Ex p. Johnston, [1891] 
2 Q. B. 598 ; 01 L. J. Q. B. 3 ; 05 L. T. 392 ; 39 
W. R. 708 ; 7 T. L. R. 720, C. A. 

Annotation : — Reid. Hammond v. Prentice, [1920] 1 Ch. 201. 

280. Private partnership.] — In 1887 C. & 

seven other persons formed a private partnership, 
& immediately afterwards C. conveyed to the 
eight partners certain real estate to hold unto & to 
the use of the grantees as part of the joint stock 
assets of the partnership. Shortly afterwards the 
business was converted into a limited liability co., & 
the registrar of joint stock cos. gave a certificate of 
incorporation as of the date of the formation ot the 
partnership. There was no deed of conveyance of 
the property to the incorporated co., but in 1891, 
the co. conveyed it by deed to a new co., which in 
1902 agreed to sell it to a purchaser. Upon the 
purchaser’s contention that the legal estate was 
outstanding in the eight grantees : — Held : the 
partnership was not a “ co. duly constituted by 
law ” within the meaning of 1802 Act, s. 180, so as 
by sect. 193 of that Act to vest the legal estate in 
the incorporated co. ; & the legal estate was there- 
fore left m the grantees or the survivor of them in 
trust for the co. ; but, the legal estate in the 
grantees was, in view of the undisturbed possession 
of the new co. since 1891, barred & extinguished 
by operation of the Real Property Limitation 
Acts, 1833 & 1874, & the vendors had therefore 
shown a good title. — Re Cussons, Ltd. (1904), 73 
L. J. Ch. 290 ; 11 Mans. 192. 

281. Whether a trade union — Regulation of 


trade not a main object of company.] — Sect. 1 of 
1900 Act does not make the certificate of the 
registrar of companies conclusive that the co. in 
respect of which he has granted a certificate is 
validly registered & is not in reality a trade union. 
The section only deals with ministerial acts. 

The mere fact that in its memorandum & arts, 
of assocn. a co. has power to enter into an arrange- 
ment for the regulation of the output of, & the 
price to be obtained for, goods — this not being one 
of the main objects of the co. — does not constitute 
the co. a trade union, & as such incapable of regis- 
tration under the above Act. — British Assocn. 
of Glass-Bottle Manufacturers, Ltd. v. 
Nettlefold (1911), 27 T. L. R. 527. 

Annotation : — Folld. Performing Right Soc. v. London 

Theatre of Varieties, [1922] 1 K. B. 539. 

282. Society for acquisition of performing 

rights — No restriction on exercise of members* 
trade or business.] — Pltf. society, which was 
registered under Cos. Acts as a co. limited by 
guarantee, was formed for the purpose of enforcing 
on behalf of its members, being the composers, 
authors, publishers or proprietors of musical, 
literary or dramatic works, who alone were 
eligible as members, all rights & remedies in 
respect of the public performance of their works. 
By the arts, ot assocn. every member who was a 
publisher undertook during the period of his 
membership to assign to the society his interest 
present & future in the performing rights of any 
works which had been or should thereafter be 
published by him, & invested the society with the 
sole right to authorise or forbid the public per- 
formance of any such works. In 1910 a firm of 
music publishers, being members of pltf. society, 
assigned by deed to the society the performing 
right of every song the right of performance of 
which they then possessed or should thereafter 
acquire, to be held by the society for the period 
of the assignors’ membership. Subsequently a 
certain song was written, & the copyright in it, 
together with the right of performance, was 
assigned by the author to the firm. Defts., music 
hall proprietors, permitted this song to be publicly 
sung in their music hall without the consent of 
pltf, society, who sued defts. for infringement of 
their performing rights. Pltfs. claimed an injunc- 
tion & damages, but they ultimately abandoned 
their claim for damages : — Held ; pltf. society was 
not a trade union. 

Beyond doubt applfc. assocn. is not a trade 
union. “ The imposition of restrictive conditions 
on the conduct of a trade or business & the 
provision of benefits to members ” are not “ the 
principal objects ” of the combination which it has 
formed, nor is either of them. Neither is, in my 
opinion, even an incidental consequence of its 
operations (Lord Sumner). — Performing Right 
Society, Ltd. v. London Theatre of Varieties, 
Ltd., [1924] A. 0. 1 ; 93 L. J. K. B. 33 ; 40 T. L. R. 
52 ; 68 Sol. Jo. 99* H. L. 

See, generally. Trade & Trade Unions. 

Evidence of capacity to be registered.] — See No 
311, post . 


Sub-sect. 3. — Discretion of Registrar to 

Refuse. 

283. Where company primft facie within Act 
— Objects of company considered by registra ’ 


PART III. SECT. 4, SUB-SECT. 

n. Refusal to register — Fort 
company. ] — Ex p. New Vanooui 

°°- (181 


o. Illegal objects.] — An ap- 

plication by persons seeking incor- 
poration as an assocn. of land surveyors, 
under R. S. Sask. o. 79, for a certificate 
entitling them to become incorporated, 


was refused because the purposes & 
objects of the proposed assocn., as 
stated by the applets,, went beyond 
what was intended by the Act, in that 
it was proposed that the assocn. should 
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Sect 4. — Registration: Sub-sects . 3, 4,5<fc 6. Sect, 5.] 

contrary to public policy.] — Ex p. Executors & 
Trustee Co. (1856), 20 J. P. 36. 

284. Foreign company.] — Reuss (Prin- 

cess) v . Bos, No. 277, ante . 

generally , Part XII., 

285. Duty to require proof that signatories 

to memorandum sui juris.] — Re Nassau Phos- 
phate Co., No. 303, post 

286. Compliance with statutory requirements as 
to memorandum.] — The memorandum of assocn. 
of the E. Co. contained an objects clause with 
thirty sub-clauses enabling the co. to carry on 
almost every conceivable kind of business which 
the co. could adopt. Sub-clause 1 authorised the 
co. to acquire, take over, work, Sc develop any 
licences, concessions, estates, plantations, & 
properties, Sc in particular four specified licenses to 
collect rubber, balata, Sc other like substances 
from the Crown lands of a British Colony ; Sc sub- 
clause 12 authorised the co. to buy or otherwise 
acquire in any way Sc hold, sell, or deal with or in 
any stocks or shares of any co. ; Sc the objects 
clause concluded with a declaration that every 
sub-clause should be construed as a substantive 
clause Sc not limited or restricted by reference to 
any other sub -clause or by the name of the co., Sc 
that none of such sub- clauses or the objects specified 
therein should be deemed subsidiary or auxiliary 
merely to the objects mentioned in the first sub- 
clause. 

The E. Co. underwrote Sc had allotted to it 
shares in the A. Co., & these shares were trans- 
ferred to the L. Co. All three cos. being in 
liquidation, the liquidator of the A. Co., settled the 
L. Co. on the A. list of contributories & the E. Co. 
on the B. list in respect of these shares. On 
application by the liquidator of the E. Co., to 
vary the B. list by striking out that co.’s name, on 
the ground that the underwriting was ultra vires 
of the co. : — Held : the memorandum must be 
construed according to its literal meaning, & the 
underwriting was intra vires. 

The objects of the co. & the powers of the co. to 
be exercised in effecting the objects are different 
things. Powers are not required to be, Sc ought not 
to be, specified in the memorandum. The 1908 
Act intended that the co., if it be a trading co., 
should by its memorandum define the trade, not 
that it should specify the various acts which it 
should be within the power of the co. to do in 
carrying on the trade. The third schedule of the 
Act contains model forms of memoranda of assocn. 
These ought to be followed. Sect. 118, sub-sect. 1, 
enacts that these forms “ or forms as near thereto 
as circumstances admit ” shall be used in all 
matters to which those forms refer. There has 
grown up a pernicious practice of registering 
memoranda of assocn. which, under the clause 
relating to objects, contain paragraph after 
paragraph not specifying or delimiting the proposed 
trade or purpose, but confusing power with 
purpose & indicating every class of act which the 
corpn. is to have power to do. Such a memoran- 
dum is not, I think, a compliance with the Act. 


The Act throws upon the registrar a great 
responsibility when it provides, as it does, that his 
certificate of incorporation ** shall be conclusive 
evidence that all the requirements of this Act in 
respect of registration & of matters precedent Sc 
incidental thereto have been complied with.” 
Before registering a memorandum of assocn. the 
registrar ought to consider whether the require- 
ments of the Act have been, complied with Sc 
to refuse registration if he conceives that they have 
not, bearing in mind that if he does not take that 
course he may put the ct. in the position in which 
your Lordships find yourselves in the present case 
— a position in which you must assume that all 
requirements in respect of matters precedent Sc 
incidental to registration have been complied with 
Sc confine yourselves to the construction of the 
document (Lord Wrenbury). — Cotman v. 
Brougham, [1918J A. C. 514 ; 87 L. J. Ch. 379 ; 
119 L. T. 162 ; 62 Sol. Jo. 534 ; sub nom . Re 
Anglo-Cuban Oil, Bitumen Sc Asphalt Go., 
Ltd., Cotman v. Brougham, 34 T. L. R. 410, 
H. L. ; affg. S. C. sub nom . Re Anglo-Cuban Oil, 
Bitumen Sc Asphalt Co., Ltd., [1917] 1 Ch. 477, 
C. A. 

Refusal to register — On account of proposed 
name of company.] — See Sect. 3, sub-sect. 2, ante . 


Sub-sect. 4. — Proof of Registration. 

287. Admissibility of evidence — In general.] — 

R. v Frankland, No. 295, post 

288. By share certificates under seal.] — In an 
action against a joint stock co. for breach of 
contract to employ Sc pay for services, the certi- 
ficates for shares issued under its seal are sufficient 
evidence as against the co. that it is registered. — 
Mostyn v. Calcott Hall Mining Co. (1858), 1 F. 
Sc F. 334. 

Effect of registrar’s certificate of incorporation.] 

— See Sect. 6, post. 


Sub-sect. 5. — Effect of Registration. 

289. Company registered as unlimited under 
1856 Act — Re-registered under 1862 Act as limited 
company.] — A co. thus registered & re-registered 
remains the same throughout, & although the 
shares are fully paid-up, the Ct. of Bkpcy. can 
make a call upon the shareholders at the time of 
the second registration to discharge debts which 
were due from the co. at that time. — Re Liver- 
pool Tradesman’s Loan Co., Ltd., Ex p. 
Stevenson (1862), 32 L. J. Ch. 96 ; 7 L. T. 453 ; 
11 W. R. 131, L. JJ. 

Annotations : — Consd. Lanyon v. Smith (1863), 3 B. Sc S. 

938. Apld. Garnett Sc Moseley Gold Mining Co. v. Sutton 

(1865), 34 L. J. Q. B. 118. 

290. Company registered under 1844 Act — 
Registered under 1856 Act as limited company.] — 
Where a joint stock co. registered under 1844 Act, 
subsequently registers itself as an incorporated 
co. with limited liability under 1856 Act, Sc 
liquidators are appointed to wind it up, who 


exercise control over Sc discipline 
persons who were not members thereof. 
— Re Stewart (1912), 22 W. L. R. 192. 

— CAN. 

p. .] — The objects of a 

co. were to grant loans to bondholders 
on approved security at certain rates 
of interest. The application of a 
bondholder for a loan was, however, 
not to he considered unless he drew 
one of the first three horses in a horse 
race nominated by the Board of 


Directors : — Held : such arrangement 
contravened the Lottery Law & the 
Registrar of Companies had therefore 
rightly refused to register the co. — 
Levy v. Companies’ Registrar, [19153 
T. P. D. 297.— S. AF. 

PART III. SECT. 4. SUB-SECT. 4. 

q. Recitals in deed of association 
— Primd fade evidence of registration.] 
— Evidence of registration of a oo. was 
defeotive hut the deed of assocn. of the 


co. which recited the registration Sc 
incorporation of the oo. was put in 
evidence : — Held : the recitals In the 
deed were only primd fade evidence 
of the registration. — Reeves v. Greene 
(1869), 6 W. W. Sc A’B. 87.— AUS. 


PART III. SECT. 4, SUB-SECT. 5. 

r. Registration condition precedent 
to commencement of business. >— Regis- 
tration is a condition precedent to 
the commencement of business. — 


Part III. — Companies under Companies (Consolidation) Act, 1908, etc. 79 


proceed to make a call for the purpose, the liability 
of a shareholder in the original co. to that call is 
not limit ed to the amount of his shares. — Garnet 
& Moseley Gold Mining Co. v. Sutton (1805), 

0 B. & S. 320 ; 5 New Rep. 330 ; 84 L. J. Q. B. 
118 ; 13 W. R. 412 ; 122 E. R. 1210 ; Ex. Ch. 

Annotations : — Reid. Re Exhall Mining Co., Sleekly f s Case 
(1867), 15 W. R. 1104 ; Re Breech-Loading Armoury Co., 
Calisher’s Case (1868), L. R. 5 Eq. 214. Mentd. Re 
Sheffield & Hallamshire, etc. Soc., Fountain’s Case, 
Swift's Case (1865), 4 De G. J. & 8m. 699. 

291. Existing company authorised to register — 
Industrial society previously unlimited.] — -A society 
was formed in 1861, under the Acts then in force 
for the regulation of industrial & provident 
societies, & carried on business as a co. with 
unlimited liability till Mar. 1803, when it was 
registered, under 25 & 26 Viet. c. 87, with limited 
liability ; & it was subsequently ordered to be 
wound up : — Held : persons who had been mem- 
bers of the society before its liability was limited, 
but whose shares were fully paid up, could not be 
made contributories in respect of debts incurred 
previous to the registration. 

Cos. Act, 1802, s. 194, has no application to a case 
of pure contribution between the members of a 
co., whose liability, inter se , must be wholly 
regulated by the contract of partnership . — Re 
Sheffield & Hallamshire, etc., Society, Ltd., j 
Fountain’s Case, Swift’s Case (1865), 4 De G. J. j 
& Sm. 699 ; 0 New Rep. 75 ; 34 L. J. Ch. 593 ; 12 i 
L. T. 335 ; 29 J. P. 077 ; 11 Jur. N. S. 553 ; 40 , 
E. R. 10, 90, L. C. i 

Annotations: — Apid. Re Chatham Co-op. Industrial Soc., , 
Re Companies Act (1862) (1864), 10 L. T. 842. Reid. Rc ; 
West London & General Permanent Bldg. Soc., [1894] 2 
Ch. 352. ! 


under the statute made within a few years past, & 
a trade corpn. under the statute differs from a 
corpn. for public purposes & from a corpn. by 
prescription, so that evidence admissible to prove 
the existence of such last-mentioned corpns. 
would not necessarily be admissible to prove a 
modem charter or a recent registration. 

A co. intending to be registered may fail to 
fulfil some of the conditions required for a valid 
registration, & though they would violate 1862 Act 
by carrying on business without registration, the 
directors & shareholders would not lose their legal 
rights as owners of property, neither would that 
property be placed out of the protection of the 
law, because the imperfect registration failed to 
make them a corpn. — R. v. Frankland (1803), 
Le & Ca. 276 ; 1 New Rep. 375 ; 32 L. J. M. C. 
09 ; 7 L. T. 799 ; 27 J. P. 200 ; 9 Jur. N. S. 388 ; 
11 W. R. 346 ; 9 Cox, C. C. 273, C. C. R« 
Annotations: — Mentd. R. v. Webb (1893), 9 T. L. R. 199; 

Jeffrey v. Bamford, [1921] 2 K. B. 351. 

On jurisdiction to wind up .] — Sec No. 320, 

post . 

Informality in registration of articles — 

Whether articles operative .] — See No. 321, post . 

296. Provision in articles entitling regis- 

trar to refuse to register — Does not vitiate incor- 
poration.] — Reuss (Princess) v . Bos, No. 277, 
ante . 

Effect of registrar’s certificate .] — See Sect. 

6, post. 

297. Court will not go behind register & memo- 
randum.] — Salomon v . Salomon <te Co., Salomon 
& Co. v. Salomon, No. 11, ante . 

Comjiare No. 74, ante. 


See 9 now , 1908 Act, s. 201. 

292. Rights & powers of company — Not co- 
extensive with rights of corporation at common 
law.] — Ashbury Railway Carriage & Iron Co. 
v. Riche, No. 0, ante. 

293. As from what date.] — Jubilee Cotton 
Mills, Ltd. (Official Receiver & Liquidator) 
v. Lewis, No. 75, ante. 

On winding up.]— See Nos. 7515, 7851, 7852, 
7604, post. 

On power to reduce capital under deed of settle- 
ment.] — See Sect. 10, sub-sect-. 3, D., post. 

Effect of provisional registration — Under 1844 
Act — On power to change name.] — See No. 197, 
ante. 

As issue of shares subscribed for on memorandum 
of association.] — See Nos. 1936, 2011, post. 

294. Irregular registration — On liability of 
shareholders to contribute.] — The shareholders in 
a company which has been completely registered are 
liable to contribute, though the registration may 
have been irregularly obtained. — Bird’s Case 
(1850), 15 Jur. 30. 

295. Legal rights in property.] — Colliery 

cos. in any county of England may lawfully be 
carried on, without registration, on the cost-book 
principle. 

If the co. is incorporated, it must be by a writing 


Sub-sect. 6. — Registration Fees. 
Sec No. 152, ante , No. 4202, post . 


Sect. 5.— THE REGISTERED OFFICE. 

Sec 1908 Act, s. 62. 

298. Whether “ usual or last known place of 
abode Of company’s officers— Taxes Manage- 
ment Act, 1880 (c. 19), s. 52.] — B. was the manager 
of a co. having its registered office in the City of 
London. The co. did no business, & B., who 
resided at W., was very rarely in attendance at the 
office. Various notices relating to demands for 
income tax under Income Tax Act, 1842 (c. 35), 
sched. E. were addressed to B. at the office of the 
co., but in fact such notices never were delivered 
to him & he knew nothing of them. In Jan. 1913 
a distress was levied upon B.’s premises at W. B. 
sued for damages for wrongful distress ; — Held : 
there was no rule of law which made the office of 
the co. the “ usual or last known place of abode ” 
of the manager or other official of the co. ; no 
valid assessment had J> een made upon B. in 
respect of the income tax for the year for which 


v - Anglo-Canadiai 
16 O. L. R. 490 ;8D. L.R. 994 

*. Partnership subsequently regU 
terea as company. — Continuous account 
Apportionment of payments to debt 
°? ^partnership <£? company respectively. 

Pitner Lighting Co. of Irelan] 
?* * Pickering, [1912] 

A* xt« loo,-— IR # 

PART HI. sect. 4, SUB-SECT. 6, 

t. Dominion company — Power c 
provincial legislature to require registre 


turn fees — Penalties for carrying on 
business before registration .] — Hakmer 
v. Macdonald (A.) Co., Ltd., [1917] 
1 W. W. It. 153.— CAN. 


PART III. SECT. 5. 

a. Duty to k register particulars of.] 
— Gillett v. National Benefit Life 
it Property Assurance Co. (1917), 
17 8. R. N. S. W. 298.— AUS. 

b. Change of head office — ■ 

o change — How exercised.}— ^ Act 
incorporating a co. provided that the 
lead office might be changed from o. 


to such other place as might be deter- 
mined by the shareholders at any one 
of the general meetings. At the 
general annual meeting a resolution 
was passed authorising the directors 
to consummate arrangements for the 
removal of the head office from O. 
to T. The directors made the change, 
& the subsequent annual meetings 
were held at T., at the first of which 
so hold, the by-law referring to tl 3 
place of holding the annual meetings 
was amended by substituting T . for 
O . : — Held : the change was effectually 
made. — U nion Fire Insurance Co. 
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Sect. j^—The reg istered office. Sect. 6.] 

the same was demanded & in respect of the non- 
payment of which the distress was levied; the 
proceedings taken to recover the amount assessed 
were unlawful ; & B. was entitled to damages for 
the wrongful distress. — Berry v. Farrow, [1914] 
1 K. B. 632 ; 83 L. J. K. B. 487 ; 110 L. T. 104; 
30 T. L. R. 129. 

Annotation : — Mentd. G. W. Ry. v. Bater, [1922] 2 A. 0. 1. 
See, generally , Income Tax. 

Service of process at.] — See Sect. 33, sub-sect. 6, 
post. 

Service of demand of payment by creditor — As 
condition precedent to compulsory winding up.]— 

See No. 6766, post. 

Domicil, residence or nationality of company — 
Whether depending on registered office.] — See Part 
II., ante . 


Sect. 6.— THE CERTIFICATE OF INCORPORA- 
TION. 

See, now, 1908 Act, s. 17. 

299. Whether effective — Though registered deed 
defective — 1844 Act, s. 25.] — A certificate of com- 
plete registration granted by the registrar of 
joint stock cos. pursuant to 1844 Act, s. 7, incor- 
porates the co., according to s. 25, notwithstanding 
the deed omits some of the provisions required by 
schedule A to be inserted therein. — Banwen 
Iron Co. v . Barnett (1849), 8 C. B. 406 ; 19 L. J. 
C. P. 17 ; 14 L. T. O. S. 154 ; 14 Jur. 112 ; 137 
E. R. 567. 

Annotations : — Refd. Re Independent Assce., Bird’s Case 

(1850), 1 Sim. N. S. 47 ; Re Nassau Phosphate Co. (1876), 

2 Ch. D. 610. Mentd. Dowhurst v. Clarkson (1854), 18 

Jur. 683. 

300. Whether conclusive — As to due compliance 
with statutory requirements.] — Oakes v. Tur- 
quand & Harding, Peek v. Turquand & 
Harding, Re Overend, Gurney & Co., No. 1, 
ante. 

301. .] — Jubilee Cotton Mills Ltd. 

(Official Receiver & Liquidator) v. Lewis, 
No. 75, ante. 

302. Invalid alteration of memo- 

randum.] — The memorandum of assocn. of a co., 
when brought to the office of the registrar of 
joint stock cos. for registration, was objected to by 
him as going beyond the prospectus, whereupon 
the bearer of it then & there, without any com- 
munication with the persons who had signed it, 
made alterations to remove the objections of the 
registrar, who at once registered it in the altered 
form: — Held: (1) although the conduct of the 
registrar, in knowingly registering a document 
which had been thus altered, was most censurable, 
the co. was duly constituted, the certificate of 
registration being, under 1862 Act, s. 18, con- 
clusive evidence that the requisitions of the Act 
had been complied with ; (2) a person who before 
the registration of a co. applies for shares on the 


faith of a prospectus ought to be treated as having 
become aware of any variations between the 
prospectus & memorandum at the earliest practic- 
able time. 

Therefore, where the prospectus of a co. stated 
that copies of the memorandum & arts, of assocn. 
could be seen at the office of the solrs. of the co., 
P., who applied for shares on June 27, 1865, the 
day on which the co. was registered, received an 
allotment on July 18, 1865, received a dividend on 
his shares in Feb. 1866, & took out a summons to 
have his name removed from the register of share- 
holders of the co. in Jan. 1867, upon the ground 
of a material variation between the memorandum 
of assocn. & the prospectus, on the faith of which 
he applied for his shares, was held to be too late in 
his appln., although he swore that he was, until 
Dec. 1866, more than six months after an order 
had been made to wind up the co., ignorant of 
the variation of which he complained. 

Where the memorandum & arts, of assocn. are 
not in existence at the time of appln., I think 
that, at the very latest, when he [the appct. for 
shares] receives his allotment of shares, he ought 
to satisfy himself that there is nothing in the 
memorandum or arts, of assocn. to which he 
desires to make any objection (Cairns, L.J.). 

(3) The description of the business of a co. as 
contained in the memorandum of assocn. will bo 
interpreted with reference to the words of the 
prospectus, &, if possible, held to apply to 
operations of the same nature as those mentioned 
in the prospectus. — Re Barned’s Banking Co., 
Peel’s Case (1867), 2 Ch. App. 674 ; 36 L. J. Ch. 
757 ; 16 L. T. 780 ; 15 W. R. 1100, L. JJ. 
Annotations: — As to (1) Distd. Re National Debenture & 
Assets Corpn., U891] 2 Ch. 505. Consd. Boaler v. Brod- 
hurst (1892), 8 T. L. R. 398 ; Moosa Goolam Artff v. 
Ebrahim Goolam AriiT (1912), 28 T. L. R. 505. Retd. Re 
Nassau Phosphate Co. (1876), 45 L. J. Ch. 584 : Re Lax on, 
[1892] 3 Ch. 555 : Ladies’ Dress Assocn. v. Pulbrook 
(1899), 68 L. J. Q. B. 871 ; Re Jubilee Cotton Mills, [1923J 
1 Ch. 1. As to (it) Consd. Oakes v. Turqnand & Harding, 
Peek v. Same, Re Overend, Gurney (1867), L. R. 2 H. L. 
325 ; Downes v. Ship (1868), L. R. 3 H. L. 343. Refd. 
Langham v. East Wheal Rose Consolidated Silver-Lead 
Mining Co. (1868), 37 L. J. Ch. 253 ; Re Snyder Dynamite 
Projectile Co., Skelton’s Case (1893), 68 L. T. 210. 

303. Subscribers to memorandum not 

sui juris.] — The certificate of incorporation of a co., 
given by the registrar under 1862 Act, s. 18, is 
sufficient to incorporate the co., notwithstanding 
the fact of any of the statutory seven subscribers 
to the memorandum of assocn. being persons not 
sui juris. 

Where an order had been made on petn. for the 
compulsory winding-up of a co. whose memoran- 
dum of assocn. had been subscribed by seven 
persons under 1862 Act, s. 6, & registered in the 
usual way, a second petn., subsequently presented 
under sect. 199, for winding up the company as un- 
registered, on the ground that one of the seven 
subscribers was an infant & that the previous order 
was therefore invalid, was dismissed with costs. 

Senible : it is not the duty of the registrar to 
require evidence as to whether the several sub- 
scribers to a memorandum of assocn. brought to 


v . O’Gaka, Union Fire Insurance 
C o. v. Shoolbked (1883), 4 O. R. 359. 

—CAN. 

o. Books required to be kept at .] — 
The only books which a co., under 
Act 31 of 1909, must keep at its 
registered office are the lists of directors 
& of shareholders Sc the register of 
mtges. — Wayne v. Eonep, [1021] 
W. L. D. 91.— S. AF. 

PART III. SECT. 6 . 

300 i. Whether conclusive — As to due 
compliance with statutory requirements 


10 prior assent of shareholders. ]- 
The certificate of incorporation of 
co. under Act No. 228 is conclusi ' 1 
evidence of the prior assent of tl 
shareholders to registration, as w< 
as of all other preliminaries to registr 
tion.— -A.-G. v. Prince op Wad 

Co * G868), 5 W. W. 
A’B. 208.— AUS. 

ii £\,77 — Mining company.] — A n 
liability co. will be held unincorporati 
if 5 per cent, of its capital, in monc 
or money’s worth, has not been paj 
up at the time of registration.- 


Thomas v. Nicholson (1890), 16 
V. L. R. 861.— AUS. 

•. As to capacity of com- 

pany to be registered. ]— A certificate of 
registration of a co. under Companies 
Act, 1862, Part VII., is conclusive 
evidence that the co. is one authorised 
to be registered. — Re Ennis Sc West 
Clare Ry. Co. (1879), 3 L. R. Ir. 94. 
— IR. 

t. For all purposes .] — The 

certificate of incorporation of a com- 
pany given by the Registrar under 
the Indian Companies Act, 1882, is 
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him for registration are aui juris, & if the 
yyi q eq prandum of assocn. of a co. capable of hemg 
incorporated under 1862 Act is brought to him for 
registration after having been signed by seven 
persons, he is bound, under 1802 Act, s. 17, to 
register it.— Be Nassau Phosphate Co. (1870), 2 
Ch. D. 610 ; 45 L. J. Ch. 584 ; 24 W. B. 092. 
Annotations: — Consd. Re National Debenture & Assets 
Cornn.. [1891 1 2 Ch. 505 ; Re Laxon, [1892] 3 Ch. 555. 
Rem. Hill v . Hill (1886), 55 L. T. 769 ; Dennison v. Jeffs, 
[1896] 1 Ch. 611. 

See, also, No. 819, post . 

304. Conclusive until set aside.] — 

Although the certificate of incorporation of a co. 
may be liable to be set aside on proceedings being 
taken for that purpose it is in the meantime, 
under 1802 Act, s. 18, conclusive evidence that 
the co. is legally established & competent to sue. — 
Hill (George) & Co. v. Hill (1880), 55 L. T. 
709 ; 51 J. P. 240 ; 35 W. B. 187 ; 8 T. L. B. 144. 
Annotation : — Mentd. Smith v. Hancock, [18941 1 Ch. 209. 


See, also, No. 310, post 

305. Memorandum not signed by 

seven persons.] — Re National Debenture & 
Assets Corpn., No. 320, post 

306. .] — Re Laxon & Co., No. 

319, post 

307. Validity of memorandum.] — 

Cotman v. Brougham, No. 286, ante. 

308. As to capacity of company to be 

registered — Discretion of registrar.] — Beuss (Prin- 
cess) v. Bos, No. 277, ante. 

309. Trade union.] — British Assocn. 

of Glass-Bottle Manufacturers, Ltd. v. 
Nettlefold, No. 281, ante. 

310. .] — The Secular Society, Ltd., 

was registered as a co. limited by guarantees 
under 1862 to 1893 Acts. The main object of 
the co., as stated in its memorandum of assocn., 
was “ to promote . . . the principle that human 
conduct should be based upon natural knowledge, 
& not upon supernatural belief, & that human 
welfare in this world is the proper end of all 
thought & action ” : — Held : assuming that this 
object involved a denial of Christianity, (1) it was 
not criminal, inasmuch as the propagation of 
anti-Christian doctrines, apart from scurrility or 
profanity, did not constitute the offence of 
blasphemy ; & (2) it was not illegal in the sense 
of rendering the co. incapable in law of acquiring 
property by gift, & a bequest 4 ‘ upon trust for the 
Secular Society, Ltd.” was valid. 

It was argued before us that the society could 
not have been properly incorporated if its objects 
were illegal, & that as the certificate is conclusive 
to show that the co. is one authorised to be 
registered & duly registered, it follows that it 
cannot for any purpose be contended that the 
objects are illegal. In my opinion this argument 
is an attempt to extend the effect of these enact- 
ments beyond their fair meaning & manifest 
object. What the Legislature was dealing with 
was the validity of the incorporation, & it is for 
the purpose of incorporation, & for this purpose 
only, that the certificate is made conclusive 
(Lord Finlay, C.). 

By [1908 Act, s. 17] the society’s certificate of 
registration is made conclusive evidence that the 
society was an association authorised to be 
registered — that is, an association of not less than 


seven persons associated together for a lawful 
purpose. The section does not mean that all or 
any of the objects specified in the memorandum, 
if otherwise illegal, would be rendered legal by 
the certificate. On the contrary, if the directors 
of the society applied its funds for an illegal object 
they would be guilty of misfeasance & liable to 
replace the money, even if the object for which 
the money had been applied were expressly 
authorised by the memorandum. The section 
does, however, preclude all His Majesty’s lieges 
from going behind the certificate or from alleging 
that the society is not a corporate body with the 
status & capacity conferred by the Acts (Lord 
Parker of Waddington). 

Even if all the objects of the co. were illegal it 
would not follow that while the certificate of in- 
corporation remained unrevoked the co. would 
be unable to receive money. If, by oversight, or 
by mistake a co. were incorporated for wholly 
illegal objects, the right course to follow, where 
its capacity to receive money was questioned in 
legal proceedings, would be to direct an adjourn- 
ment till proper steps had been taken to revoke 
the incorporation (Lord Buckmaster). — Bowman 
v. Secular Society, Ltd., [1917] A. C. 400 ; 80 
L. J. Ch. 568 ; 117 L. T. 161 ; 33 T. L. B. 370 ; 
01 Sol. Jo. 478, H. L. ; ajfg. S. C. sub nom. Re 
Bowman, Secular Society, Ltd. v. Bowman, 
[1915] 2 Ch. 447, C. A. 

Annotations : — Generally , Mentd. Cotman v. Brougham, 

[1918] A. C. 514; Bourne v. Keane, [1919] A. C. 815; 

Re Tetley, National Provincial & Union Bank of England 

v. Totley, ri923] 1 Ch. 258. 

311. .] — Where a co. or partnership 

had been formed in Apr. 1889, by twelve persons 
with the primary object of acquiring & carrying 
on a particular partnership business, & had been 
registered in the same month under Part VII. of 
1862 Act, & a certificate given by the registrar 
under s. 192 of that Act, stating that the co. was 
incorporated as a ltd. co. under Cos. Acts : — 
Held : such certificate was conclusive evidence 
that it was a co. authorised to be registered under 
Part VII. oven if the co. had been formed for the 
mere purpose of being so registered. — Hammond 
v. Prentice Brothers, Ltd., [1920] 1 Ch. 201 ; 
89 L. J. Ch. 91 ; 122 L. T. 307 ; 84 J. P. 25 ; 30 
T. L. B. 98 ; 04 Sol. Jo. 131 ; 18 L. G. B. 73. 

312. Registration of friendly society as 

limited company.] — Where a registered friendly 
society, in avowed exercise of the powers of 
Friendly Societies Act, 1890 (c. 25), s. 71, passed 
a special resolution to convert itself into a co. 
under Cos. Acts, with a memorandum of assocn. 
annexed thereto, & obtained registration of itself 
as a co., & a member of the co., who had been a 
member of the friendly society, suing on behalf 
of him self &> all other the members of the co., 
moved for an injunction to restrain the co. from 
exercising any of the powers enumerated in the 
memorandum of assocn. in excess of those allowed 
by the Friendly Societies Act, 1896 (c. 25) : 
Held : the action was misconceived & the motion 

ought to be refused. , , , 

Qu. : whether, notwithstanding the certificate 
of incorporation, the validity of the special resolu- 
tion & of the registration could have been success- 
fully impeached by a member of the old friendly 
society in a properly constituted action. 


conclusive for all purposes. — Mooi 
Goolam Ariff v . Ebrahim Goom 
Ariff (1912), 28 T. L. R. 505,--InI> 

. fi>* Of authority of Registrar 
sign it.]— A certificate of the incorpor 
tion of au English co, purport inir 
be under the hand of the Registrar 


Joint-stock Companies in England is 
sufficient proof of the incorporation 
of the co., without proof of the signa- 
ture of the Registrar or tho official 
character of the person appearing to 
have signed it. — S haw, Savill, & 
Albion Co., Ltd. v. Timaru Harbour 


Board (1888), 6 N. Z. L. R. 456. N.Z. 

h. .]— Oslbr v. Bowell (187b), 

43 U. C. R. 40. — CAN. 

it .] — l yell Hydraulic Sluic- 

ino’co., Ltd. v. Harcourt (1904), 23 
N. Z. L. R. 168.— N.Z. 
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Companies. 


Sect. 6 . — The certificate of incorporation. Sect. 7 : 
Sub-sects. 1, 2 <8? 3,] 

McGlade v. Royal London Mutual Insurance 
Society, Ltd., [1910] 2 Ch. 169; 79 L. J. Ch. 
681 ; 103 L. T. 155 ; 26 T. L. R. 471 $ 54 Sol. Jo. 

505; 17 Mans. 358, C. A. 

See, generally , Friendly Societies. 

Operation of — As Issue of shares subscribed for 
on memorandum of association.] —See No. 383, 
post. 

Repeal of certificate — On writ of scl. fa.] — See 

Crown Practice, Vol. XVI., p. 246, No. 441. 


Sect. 7.— THE MEMORANDUM AND ARTICLES 

OF ASSOCIATION. 

Sub-sect. 1. — In General. 

313. Memorandum — Is charter of company.] — 

Ashbury Railway Carriage & Iron Co. v. 
Riche, No. 6, ante. 

314. Contents — Articles — Everything connected 
with scope & objects of company .] — Re Anglo- 
Greek Steam Co., No. 159, ante . 

315 . Memorandum — Objects not powers.] 

— Cotman v. Brougham, No. 286, ante . 

See, further. Sub-sect. 8, post . 

Notice of contents .] — See Sub-sect. 7, A., post 
Memorandum differing from prospectus — Right 
of applicant for shares to repudiate .] — See Sect. 8, 
sub-sect. 4, A., post. 

Conduct amounting to waiver .] — See 

No. 787, post 

Provision In articles for reference of disputes to 
arbitration — Submission In writing .] — See No. 341, 
post . 


Sub-sect. 2. — Signature. 

316. Signature by agent — Principal not liable 
as contributory.] — To fix a party as a contributory 
to a Joint stock co. in consequence of his name 
appearing as subscribed to the arts, of assocn., 
it is necessary that such subscription should be 
in his own handwriting ; & where a party’s name 
was subscribed by an agent : — Held : he was not 
a contributory. — Re General Steam Printing 
& Publishing Co., Ltd., Richardson’s Case 
(1861), 4 L. T. 589. 

317 , Authority by deed under seal un- 

necessary.] — A man’s name may be subscribed to 
the memorandum of assocn. of a co. by his agent 
& it is not necessary that the agent should be 
authorised to sign his principal’s name by deed 
under seal . — Re Whitley Partners, Ltd. (1886), 
32 Ch. D. 337 ; sub nom . Re Whitley Partners, 
Callan’s Case, 55 L. J. Ch. 540 ; 54 L. T. 912 ; 
34 W. R. 505 ; 2 T. L. R. 541, C. A. 

Annotations : — Consd. Bevan v. Wobb, [1901] 2 Ch. 59. 

Reid. Re Schmidt’s Trade Mk., Jackson v. Napper (1886), 

35 Ch. D. 162 ; Dennison v . Jeffs, [1896] 1 Ch. 611. - 


318* Who may be signatories — Foreigner! 
resident abroad.]— R buss (Princess) v . Bos? No. 
277, ante . 

319. Infant — Registration not avoided by 

subsequent avoidance of contraot.] — Infants are 
“ persons ” within 1862 Act, s. 6, & can therefore 
be signatories to the memorandum of assocn. 
Subsequent avoidance of the infant’s contract 
does not invalidate the registration of the co. or 
any intermediate acts affecting the rights of third 
persons. 

The certificate of incorporation is not conclusive 
to prevent the objection that the memorandum 
was not signed by seven persons . — Re Laxon & 
Co., [1892] 3 Ch. 555 ; 61 L. J. Ch. 667 ; 67 L. T. 
85 ; 40 W. R. 621 ; 8 T. L. R. 666 ; 3 R. 99. 
Annotations: — Raid. Ladies* Dress Assocn. v. Pulbrook 
(1900), 69 L. J. Q. B. 705; Re Boyal Naval School, 
Seymour v. Royal Naval School, 11910] 1 Ch. 806. 

See, also, No. 303, ante, No. 7666, post 

Liability of signatories — In respect of shares sub- 
scribed for .] — See Sect. 12, sub-sect. 4, B., post . 
Company formed for fraudulent purpose.] — 

See No. 243, ante . 

Signature by agent .] — See Nos. 316, 317, 

ante . 

Liability of members generally, see Sect. 9, post 

320. Absence of signature — Signed by one sub- 
scriber twice — In different names — Incorporation 
invalid.] — On a petition for the compulsory 
winding up of a co. the evidence showed that, 
although the memorandum of assocn. purported 
to be signed by seven persons, only six of them had 
signed, one of them hating also signed for a non- 
existent person : — Held : the co. had not been 
duly incorporated, the certificate of incorporation 
was not conclusive so as to prevent the ct. from 
taking cognisance of the fact of non-incorporation, 
& there was no jurisdiction to make a winding-up 
order . — Re National Debenture & Assets 
Corpn., [1891] 2 Ch. 505 ; 60 L. J. Ch. 533 ; 64 
L. T. 512 ; 39 W. R. 707 ; 7 T. L. R. 485, C. A. 

Annotations : — Distd. Re Laxon, [1892] 3 Ch. 555 ; Ladles’ 
Dress Assocn. v. Pulbrook, [1900] 2 Q. B. 376 ; Re Walker 
& Smith (1903), 72 L. J. Ch. 572. Consd. Moosa Goolam 
Ariff v. Ebrahim Goolam Ariff (1912), 28 T. L. R. 605 ; 
Bowman v . Secular Soc., [19171 A. C. 406 ; Hammond v . 
Prentice, 11920] 1 Ch. 201. Reid. Young v. South African 
& Australian Exploration & Development Syndicate, 
[1896] 2 Ch. 268. Mentd. Re British Asahan Plantations 
Co. (1892), 36 Sol. Jo. 363 ; Salomon v . Salomon, Salomon 
v. Salomon (1896), 66 L. J. Ch. 35. 

See, now , 1908 Act, s. 17. 

321. Unsigned articles acted on for many 

years — Operative.] — A mere informality in the 
registration of arts, of assocn. which have been 
adopted & for a long course of years acted upon by 
the co. will not render those arts, invalid or in- 
operative. 

The Cos. Ordinance of Hong Kong, 1865, s. 14, 
provides that the memorandum of assocn. may be 
accompanied, when registered, by arts, signed 
by the subscribers to the memorandum of assocn., 
& by sect. 15, in the absence of such arts., the 


PART III. SECT. 7, SUB-SECT. 1. 

815 1. Contents — Memorandum — 
Objects not powers .] — North American 
Life Assurance Co. v. Silver’s. 
LTD., [1921] 2 W. W. R. 540 ; 16 
Alta. L. R. 435. — CAN. 

815 ii. ■ — No limit to number 

of objects — How broadly may be stated.] 
— Under Act 31 of 1909 no limit 
Is placed on the number of objects, 
8c it is not necessary for a co. to have 
a main object; where in the memo- 
randum of assocn. of a proposed limited 
30. the objects of the co. were stated 
In the broadest manner, comprising 
the carrying on of any agency. 


financial, commercial, industrial, min- 
ing, or farming business in any part 
of the world, while it also provided 
that the objects specified in each para- 
graph of the clause stating the objects, 
were not to be limited or restricted in 
any way by the terms of any other 
paragraph of the said clause : — 
Held : the memorandum was in 
accordance with above Act. — Re 
Standard, [1921] T. P. D. 203.— S. AF. 

815 iii. — Objects in extenso.] 

— The memorandum of assocn. of a 
co. must set out its objects ad lonaum 
Sc not by a mere reference to another 
document. — R oyal Exchange Build- 


ings, Glasgow, Proprietors, [1911] 11 
S. C. 1337. — SCOT. 

PART III. SECT. 7, SUB-SECT. 2. 

l. Who may be signatories — In- 
fant.] — The infancy of a signatory 
causes the co. to have no legal existence 
at the time of the registration of its 
declaration of incorporation. — Hamil- 
ton Sc Flamborough Road Co. v. 
Townsend, Hamilton & Flam- 
borough Road Co. v . Flatt ( 1886), 
13 A. R. 534.— CAM. 

m. Liability of signatories.] — A 
shareholder who subscribes the memo- 
randum of assoon. attends meeting of 
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regulations of Table A of 1862 Act, become those 
of the co* : — Held : arts, registered, but not 
signed, A acted upon for many years by the co., 
were valid & effectual. — Ho Tung v. Man On 
Insurance Co., Ltd., [1902] A. C. 232 ; 71 
L. J. P. C. 46 ; 86 L. T. 617 ; 18 T. L. R. 118 ; 
9 Mans. 171, P. C. 

Annotation: — Reid. Be Walker & Smith (1903)* 51 W. R. 
491. 

Signature of printed copy.] — See No. 1182, post. 


Sub-sect. 3. — Construction. 

322. Memorandum — General rule of con- 
struction.] — I am called upon to construe this 
memorandum & also the articles of assocn. In 
doing so I must bear in mind the well established 
rule of law that no extension of the terms of the 
memorandum of assocn. can be permitted, that 
beyond those terms duly construed no lawful 
authority exists & nothing can be done under or 
in relation to the subject comprehended in the 
instrument. I wholly repudiate the notion that 
I am at liberty to adopt what has sometimes 
been called a “ liberal construction.’ * I have no 
more right to do that on the one hand than I am 
at liberty on the other hand to adopt a more 
rigorous or more strict construction than the 
express stipulations of the instrument require. 
What the law requires & what I am called upon 
to do is to put a just construction, & no other, 
upon these instruments (Bacon, V.-C.). — London 
Financial Assocn. v. Kelk (1884), 26 Ch. D. 
107 ; 53 L. J. Ch. 1025 ; 50 L. T. 492. 

Annotations: — Mentd. Re Harrison (1886), 55 L. J. Ch. 

768 : Re Oxford Bldg. Soc., Ex p. Smith (1886), 56 
L. J. Ch. 98; Re Liverpool Household Stores Assocn. 
(1890), 59 L. J. Ch. 616; Oppenheimer v . Frazer & 
Wyatt, U9071 2 K. B. 50. 

323. .] — Cotman v. Brougham, No. 

286, ante. 

324. — — Effect of general words.] — In this 
case, as in many other cases, you have a variety 
of general words added which, if they are to be 
construed by themselves, would give powers to 
carry on almost any possible business which could 
be suggested. These must be taken within certain 
limits, & those limits are, that they must be 
regarded as ancillary to the purport of the scheme 
for which the co. was formed (Baggallay, L. J.). — 
Re German Bate Coffee Co. (1882), 20 Ch. D. 
169 ; 51 L. J. Ch. 564 ; 46 L. T. 327 ; 30 W. R. 
717, C. A. 

Annotations: — Reid. Re International Cable Co. (1890), 2 
Meg. 183 ; Re Coolgardio Consolidated Gold Mines (1897), 
76 L. T. 269; Stephens v . Mysore Reefs (Kangundy) 
Mining Co., 11902] 1 Ch. 745 ; Pedlar v . Road Block Gold 
MineB of India, [1905] 2 Ch. 427 ; Butler v . Northern 
Territories Mines of Australia (1906), 06 L. T. 41 ; Re 
Anglo-Ouban Oil, Bitumen, Sc Asphalt Co., [1917] 1 Ch. 
477. Mentd. Re Bristol Joint Stock Bank (1890), 44 
Ch. D. 703 ; Cotman v. Brougham, [1918] A. C. 514. 


325. 


.]— Notwithstanding a declara- 
tion, contained in the objects clause of a memo- 
randum of assocn., ** that the objects specified in 
each paragraph of this clause shall be in nowise 
limited or restricted by reference to or inference 
from the terms of any other paragraph or the 
name of the co.,” wide powers given m general 
words will be construed as ancillary only to a 
specific object mentioned in the first paragraph.-—* 
Stephens v. Mysore Reefs (Kangundy) Mining 
Co., Ltd., [1902] 1 Ch. 745 ; 71 L. J. Ch. 295 ; 
86 L. T. 221 ; 50 W. R. 509 ; 18 T. L. R. 327 ; 
9 Mans. 199. 

^ . Pedlar u. Road Block Gold Mines of 

India, [1905] 2 Ch. 427 ; Butter v. Northern Territories 

“o^°^.Tl»?8U!^.n-l 9 4 8 L - T - «• - 

326. Effect of name of company.] — The 

name of a co. is important in construing the 
objects defined in the memorandum of assocn. 

A co. was registered under the name of the 
Mid-Northamptonshire Bank, Ltd. In addition 
to wide & general objects, the memorandum of 
assocn. stated particularly numerous objects of 
diverse character in fifteen paragraphs. The first 
three paragraphs related to banking, discounting, 
& money-lending, & borrowing respectively ; 
others referred to purchasing & developing land, 
investing & dealing in shares & securities, & pro- 
moting cos. The co. commenced business as & 
country bank in Northamptonshire, with an office 
in London. After a short time its name was 
changed to the Crown Bank, Ltd. ; it gave up 
its country offices, ceased to do banking business, 
& carried on in London, in addition to some land 
speculation & business connected with promoting 
a foreign co., the business of investing in shares 
& securities. On a petition by a shareholder to 
wind up the co. on the ground that its main 
objects had failed : — Held : the co. was not 
carrying on a business authorised by the memo- 
randum of assocn., & it was just & equitable 
that the co. should be wound up . — Re Crown 
Bank (1890), 44 Ch. D. 634 ; 59 L. J. Ch. 739 ; 
62 L. T. 823 ; 38 W. R. 666. 

Annotation : — Refd. Re Amalgamated Syndicate, [1897] 2 

Ch. 000. 


327. Whether terms implied — Equal rights 

of shareholders.] — There is no condition implied 
in a memorandum of assocn. that all shareholders 
are to be on an equality unless the memorandum 
itself shows the contrary. — Andrews v. Gas 
Meter Co., [1897] 1 Ch. 361 ; 66 L. J. Ch. 246 ; 
76 L. T. 132 ; 45 W. R. 321 ; 13 T. L. R. 199 ; 
41 Sol. Jo. 255, C. A. 

Annotations : — Consd. Re Welsbach Incandescent Gas Light 
Co., [1904] 1 Ch. 87 ; Sidebottom v . Kershaw, Leese, 
[1020] 1 Cb. 154. Refd. Re Colmer, [1897] 1 Ch. 524; 
Wei ton v. Saffery (1897), 66 L. J. Ch. 362 ; Allen v. Gold 
Reefs of West Africa, [19001 1 Ch. 656. 


328. 


Where ambiguous — Interpretation 


by articles.] — One of the objects of a co. was 


shareholders. Sc takes part in the 
election of directors cannot suhse* 
quently repudiate his shares on the 
ground of misrepresentation. — P almer- 
ston Brewery Co., Ltd. v, Woller- 
man (1884), 2 N. Z. L. R. 223.— -N.Z. 


PART III. SECT. 7, SUB-SECT. 3, 

». Memorandum — What objei 
within memorandum. 1— -Coal miuii 
oos. entered into a deed for the purpo 
of forming an assocn. to maintain 
depend the commercial & industri 
interests of the parties thereto Sc i 
fix Sc maintain prioes without into] 
to act in any way to the detriment 
the public generally : — Held : the del 
co. had power under its memoranda 
of assocn. to become a party to sue 


assocn. of employers ; irregularity 
in the making of levies, or that they 
were not required ; that the condi- 
tions made by one co. on becoming 
party to the deed did not affect the 
validity of the deed as regards the 
other cos., notwithstanding the effect 
this execution might have regarding 
that particular co. — P remier Coal 
Mining* Co. v. Proprietary Coal 
Mines op W. A., Ltd. (1915), 17 
W. A. L. R. §6.— AUS. 

o. Objects — Must be either 

expressly conferred — Or by reasonable 
implication. }— The objects which a 
co. may legitimately pursue must be 
ascertained from the memorandum of 
assoon., & the powers which the co. 
may lawfully use in furtherance of 


these objects must either be expressly 
conferred or derived by reasonable 
implication from the provisions of 
such memorandum. — Fire Valley 
Orchards, Ltd. v. Sly (1914), 20 
B. C. R. 23.— CAN. 

p. Terms implied — Power 

to enter into agreements usual in 
particular business . ] — A trading co. 
may, even in the absence of express 
provision in its powers therefor, 
enter into whatever agreements or 
covenants are usual in the particular 
business it is authorised to carry on 
in connection with any matter in whic » 
it is directly interested and which 
tends to promote its corporate objects. 
— National Land Sc Loan Co., Ltd. 
v. Rat Portage Lumber Co.. Ltd., 

G 2 
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Sect, 7. — The memorandum and articles of assoda - 
tion: Sub-sects, 3 & 4, A,] 

stated by its memorandum of assocn. to be “ to 
borrow money by the issue of debentures, deben- 
ture stocks, bonds, mortgages, obligations, So other 
securities for money upon all or any part of the 
co.’s undertakings, revenues, & property, including 
uncalled capital.” By the contemporaneous arts, 
of assocn. the directors were empowered to borrow 
for the purposes of the co. to a limited amount, & 
to “ raise or secure the repayment of such moneys 
in such manner & upon such terms & conditions 
in all respects as they think fit, So in particular, 
but without prejudice to such generality, by the 
issue of debentures of the co. charged upon all or 
any part of the property of the co., including the 
uncalled capital thereof”: — Held: although 
primd facie the word “ issue,” as used in the 
memorandum, suggested a written security, yet, 
having regard to the fact that some of the securities 
therein mentioned were not necessarily required 
to be in writing, the word was ambiguous in its 
meaning ; the memorandum So articles being 
contemporaneous documents, the latter might be 
looked at to interpret the former. — Re Tilbury 
Portland Cement Co., Ltd. (1893), 62 L. J. Ch. 
814 ; 69 L. T. 495 ; 37 Sol. Jo. 683 ; 3 R. 709. 

329. By reference to prospectus — Objects 

of company.] — Re Earned’ s Banking Co., Peel’s 
Case, No. 302, ante . 

330. Modification by articles — Confined to 

matter contained in 1862 Act, s. 12.] — By the 
memorandum of assocn. of a co. limited by shares 
it was stated that the objects of the co. were the 
cultivation of lands in Ireland So other similar pur- 
poses there specified, So to do all such other things 
as the co. might deem incidental or conducive 
to the attainment of any of these objects, So that 
the capital of the co. was £1,050,000, divided into 
140,000 A shares of £5 each, So 3,500 B shares of 
£100 each. By the 8th of the contemporaneous 
arts, of assocn. it was provided that the capital 
produced by the issue of B shares should be in- 
vested, So that the income, So so far as necessary 
the capital, should be applied so as to make good 
to the holders of A shares a preferential dividend 
of £5 per cent, on the amounts paid up on the A 
shares. Subject to this the B fund was to belong 
to the owners of B shares. The profits of the co., 
after paying the £5 per cent, dividend to the A 
shareholders were to be applied in payment of a 
non-cumulative dividend of £5 per cent, to the 
B shareholders, & the surplus was to be divided 
rateably between the A shareholders So the B 
shareholders according to the amounts paid up 


on their respective shares : — Held : art. 8 was 
invalid, as it purported to make the B capital 
applicable to purposes not within the objects of 
the co. as defined by the memorandum of assocn., 
& in a way not incidental or conducive to the 
attainment of those objects. So the directors must 
be restrained from acting upon it. The arts, of 
assocn. of a co. cannot, except in the cases pro- 
vided for by 1862 Act, s. 12, modify the memo- 
randum of assocn. in any of the particulars re- 
quired by the Act to be stated in the memorandum. 

It is only as regards matters affecting share- 
holders inter se, So which are not required by the 
Act to be stated in the memorandum, that the 
arts, can be read as a contemporaneous document 
with the memorandum for the purpose of adding 
to the memorandum. — G uinness v, Land Corpn. 
op Ireland (1882), 22 Ch. D. 349 ; 52 L. J. Ch. 
177; 47 L. T. 517; 31 W. R. 341, C. A. 

Annotations : — Consd. Re South Durham Brewery Co. 
(1885), 31 Ch. D. 261. Reid. Trevor v. Whitworth (1887), 
12 App. Cas. 409 ; Re Barrow Haematite Steel Co. (1888), 
39 Ch. D. 582 ; Re Bridgewater Navigation Co. (1888), 39 
Ch. D. 1 ; Lee v, Neuchatei Asphalte Co. (1889), 41 Ch. D. 
1 ; Re Pyle Works (1890), 44 Cb. D. 534 ; British & 
American Trustee & Finance Corpn. v. Couper, [1894] 
A. C. 399 ; Vomer v . General & Commercial Investment 
Trust, [1894] 2 Ch. 239 ; Mcllquham v . Taylor, [1895] 1 
Ch. 53 ; Andrews v . Gas Meter Co., [1897] 1 Ch. 361. 

331. As to matters not required to 

be stated in memorandum — Confined to matters 
affecting shareholders inter se.l — Guinness v. 
Land Corpn. op Ireland, No. 330, ante. 

See, now , 1908 Act, ss. 7, 41. 

332. .] — Arts, of assocn. can be 

read for the purpose of explaining the memo- 
randum in respect of a matter which need not 
appear in the latter — for example, the borrowing 
of money by a railway co. — but not for the purpose 
of showing that borrowing means the granting of 
perpetual annuities, for that is not borrowing, 
nor is it a purpose subsidiary to the general objects 
of such a co . — Re Southern Brazilian Rio 
Grande Do Sul Ry. Co., Ltd., [1905] 2 Ch. 78 ; 
74 L. J. Ch. 392 ; 92 L. T. 598 ; 53 W. R. 489 ; 
21 T. L. R. 451 ; 49 Sol. Jo. 446 ; 12 Mans. 323. 

333. Whether articles incorporated — 

Rights in memorandum defined by reference to 
articles.] — The rights, privileges So restrictions of 
the preference shareholders were defined by the 
arts., So those provisions of the arts. mus£ be 
treated as incorporated in the memo (Lindley, 
M.R.). — Collins v . Birmingham Breweries, 

Ltd. (1899), 15 T. L. R. 180, C. A. 

Annotation: — Refd. Re Welsbach Incandescent Gas Light 
Co. (1903), 89 L. T. 645. 

What objects within memorandum.] — See, 

generally , Sect. 31, post. 


[1917] 3 W. W. R. 269 ; 36 D. L. R. 
97. — CAN. 

q. General rule of construe - 

tion — Objects — Name of company may 
be looked at.] — In construing the 
memorandum of assocn. of a co. its 
name is an important element Sc the 
word 4 * co-operative ” in the title 
of a co. is an indication that its pur- 

8 obo is to carry on business amongst 
s members only. — M cGregor v. 
PlHAMA CO-OrERATIVK DAIRY CO., 
Ltd. (1907), 26 N. Z. L. R. 933.— N.Z. 

r. Effect of general words — 

Extension of objects by,] — A co. whose 
express powers are limited to the 
powers necessary to carry on a saw- 
milling business, 8c which has power 
under its memorandum of assocn. 
to Insure its plant, etc., against loss 
by fire, So itself in respect of accidents 
to its workmen, & whose memorandum 
of assocn. also contains the usual 
general power to do such things as 
are incidental or conducive to the 


objects of the co., has no power to 
join a mutual insurance co. whose 
members agree mutually to insure 
each other as sawmill-proprietors 
against accidents. — Wairarapa Saw- 
millers* Accident Insurance Co. 
v. Manawatu Sawmilling Co., Ltd. 
(1912), 31 N. Z. L. R. 1200.— N.Z. 

b. In object clause — 

Ancillary to dominant objects .] — General 
words used in the objective clauses of 
arts, of assocn. of a co. must be 
construed as ancillary to the dominant 
objects of the co. which are to he dis- 
covered from the context of the arts, 
of assocn. — S. A. Securities, Ltd. v. 
Nicholas, [1911] T. P. D. 450 — S. AF. 

t. Articles of association — “ Month ** 
— Acts Shortening Act , 1867.] — 
By the arts, of asBocn. of a co.. 
Table A of schod. I. of Companies Act, 
1863, was excluded, but many of the 
regulations were nearly coincident with 
those contained in Table A. 

By the arts, a clear month's notice 


of a case was necessary. Tho word 
“ month ** was used in other arts. : — 
Held : the word " month ” with regard 
to the validity of a case, must be taken 
to mean a calendar month in accord- 
ance with Acts Shortening Act, 1867, 
s. 11. — Broadwater Tin Mining Co. 
v. Oliver (1874), 4 Q. S. C. R. 91.— 
AUS. 

a. Whether mandatory or 

directory — Quorum of directors. )— Art. 
60 of a co.’s arts, of assocn. provided 
that the number of directors should be 
not less than ten, nor more than twenty, 
of whom at least one-fifth should be 
natives. Art. 61 named as first 
directors seventeen persons, of whom 
one only was a native. Art. 64 provided 
that there should be no meeting of 
directors unless three European 
directors were present. Art. 05 pro- 
vided that the continuing directors 
might act notwithstanding any vacancy 
in the directory : — Held : though the 
provision of Art. 60, as to the pro- 
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334. Where memorandum & articles at variance 

Rules of construction applicable.] — Where there 

is a variance between the memorandum & arts, of 
assocn. of a joint stock co., limited, the memo- 
randum does not necessarily control the arts., but 
the ordinary principles of construction, with 
regard to contemporaneous documents, must be 
applied ; that construction must, if possible, be 
adopted which will make them consistent with 
each other, & any ambiguity of expression in the 
one may be explained by reference to the other. — 
Be Phcenix Bessemer Steel Co. (1875), 44 
L. J. Ch. 683 ; 32 L. T. 854. 

Annotations: — Held. Re Pyle Works (1890), 44 Ch. D. 534. 

Mentd. Fowler v. Broad’s Patent Night Light Co., [1893] 

1 Ch. 724 ; Newton v . Anglo -Australian Investment Co. 

Debenture -Holders, etc., [18951 A. C. 244 ; Re Russian 

Spratts Patent, Johnson v. Russian Spratts Patent, [1898] 

2 Ch. 149. 

See , also , No. 337, post , & see , further , Sub-sect. 
8, B. (c), post 


Sub-sect. 4. — Alteration. 

A . The Memorandum . 

See , now , 1908 Act, s. 7. 

335. How far allowed.] — Borrowing money is 
not increase of capital within 1856 Act. 

The memorandum of assocn., although capable 
of being varied in details, cannot be departed from 
as to the general consitution of a co. — Bryon v. 
Metropolitan Saloon Omnibus Co., Ltd. (1858), 
3 De G. & J. 123 ; 27 L. J. Ch. 685 ; 32 L. T. O. S. 
5 ; 4 Jur. N. S. 1262 ; 6 W. It. 817 ; 44 E. It. 
1215, L. JJ. 

Annotations : — Apld. Hutton v. Scarborough Cliff Hotel Co. 

B. (1865), 2 Drew. & Sm. 621. Consd. General Auction 

Estate & Monetary Co. v. Smith, [1891] 3 Ch. 432. Reid. 

Farmer v. Scottish North American Trust, [1912] A. C. 

118. Mentd. Hale v. Metropolitan Saloon Omnibus Co. 

(1859), 7 W. R. 316. 

336. Resolution varying constitution of com- 
pany.] — The power given by 1862 Act, s. 50, to a 
general meeting by special resolution, to modify 
the regulations of the co., is limited to altering 
the regulations relating to the management of 
the co., but not to altering its constitution. 
Therefore, where a general meeting altered the 
arts, of assocn. by inserting power to issue new 
shares with preferential dividend no such power 
existing before : — Held : such alteration was an 
alteration in the constitution of the co., the in- 
tention of all parties to the original contract being 
that all shareholders should stand pari passu with 


regard to the receipt of dividends, & the ct. 
granted an injunction restraining the issue of 
preference shares. — Hutton v. Scarborough 
Cliff Hotel Co., Ltd. B. (1865), 2 Drew. & Sm. 
521 ; 13 L. T. 57 ; 11 Jur. N. S. 849 ; 13 W. R. 
1059 ; 62 E. It. 717 ; sub nom . Hutton v. Berry, 
6 New Rep. 376. 

Annotations Apld. Melhado v. Hamilton (1873), 28 L. T. 
578. Consd. Harrison v. Mexican Ry. (1875), L. R. 19 
Eq. 358. Dbtd. British & American Trustee Sc Finance 
Corpn. v. Couper, [1894] A. C. 399. Consd* Mcllquham 
V: Taylor, G895] 1 Ch. 53. Dbtd. Sc N.F. Andrews v. 
Gas Meter Co., [1897] 1 Ch. 361. Reid. Re Irrigation Co. 
of France, Fox’s CaBe (1870), 23 L. T. 453 ; Re Bangor Sc 
Portmadoc Slate Sc Slab Co. (1875), L. R. 20 Eq. 59 ; 
Ashbury v . Watson (1885), 30 Ch. D. 376 ; Re South 
Durham Brewery Co, (1885), 31 Ch. D. 261, C. A. ; Re 
Bridgewater Navigation Co. (1888), 39 Ch. D. 1 ; Re 
Hyderabad (Deccan) Co. (1896), 75 L. T. 23 ; Re Colmer, 
[1897] 1 Ch. 524; Welton v. Saffery, [1897] A. C. 299; 
Sidebottom v . Kershaw, Leese, [1920] 1 Ch. 154. 

337. .] — An attempt to alter the rights 

of holders of the original capital which is one of the 
things required by 1862 Act, s. 8, to be inserted 
in the memorandum is ultra vires . — Re South 
Durham Brewery Co. (1885), 31 Ch. D. 261 ; 
55 L. J. Ch. 179 ; 53 L. T. 928 ; 34 W. R. 126 ; 
2 T. L. R. 146, C. A. 


Annotations: — Reid. Re Barrow Haematite Steel Co. (1888), 
39 Ch. D. 582 ; Re Bridgewater Navigation Co. (1888), 
39 Ch. D. 1 ; British & American Trustee & Finance 
Corpn. v . Couper (1894), 70 L. T. 882 ; Mcllquham v. 
Taylor, [1895] 1 Ch. 53 ; Andrews v . Gas Meter Co., 
[1897] 1 Ch. 361 ; Re Welsbach Incandescent Gas Light 
Co., [1904] 1 Ch. 87. Mentd. Rainford v. Keith & Black- 
man Co., [1905] 2 Ch. 147. 

338. .] — By the memorandum of assocn. 

of a limited co. it was declared that the capital 
was to be divided into preference & ordinary 
shares & that the preference shares should have 
a priority in respect of dividend over the ordinary 
shares. In 1872 the co. passed special resolutions, 
altering the priority as between the preference & 
ordinary shares. The resolutions were acted upon 
until 1883, dividends were from time to time paid 
in accordance with them, & no question as to 


their validity was raised by any of the share- 
holders. In 1883 the co. passed a resolution 
restoring the appln. of the capital as originally 
prescribed by the memorandum of assocn. ; — 
Held : assuming the resolutions of 1872 to have 
been ratified by every member of the co., as to 
which there was not sufficient evidence, yet the 
resolutions were invalid, inasmuch as they altered 
a condition contained in the memorandum of 
assocn. within 1862 Act, s. 12, &, therefore the 
net revenue should be applied in the manner 
prescribed by the memorandum. — Ashbury v . 


E ortion of native directors, standing 
y itself, would have been mandatory, 
tne other arts, showed It to be directory 
only. — New Zealand Native Land 
settlement Co. v . Rhodes's Trustees, 
Same v . MgBeth (1889), 7 N. Z. L. R. 
19. — N.Z. 


b. — Not expressly exclude 
laoie A — But exclusion by inconsi 
ency ,] — A co. arts, of assocn. which 
not expressiy exclude Table 44 A 
l^at a person becomi 
entitled to a share by reason of t 
death of the owner should not bef< 
being registered as a member 

°i aha *e be entitled 
respect of it to exercise any rig 
conferred by membership in relati 
to meetings of the oo . : — Held • tl 
provision jn the arts, wis townsisU 
with regulation 71 of Table 44 A ” 
regulation 71 could not, in terms 
Companies Act, s. 13, be regard 
as part of the arts, nor was it mater 
to this question that the provision 
the arts, was in terms identical wl 
regulation 28 of Table 44 A.” — Ream 
% Hotel Cecil (1020), W. L. 

AFr 


PART III. SECT. 7, SUB-SECT. 4. — A. 

e. How far allowed — 44 Conditions ” 
— Companies Act, 1903, Section 20 
(2).] — The word “conditions” does 
not refer solely to those conditions 
prescribed as necessary by sect. 15 of 
above Act, but to all other conditions 
inserted in the memorandum of assocn. 
by the co., & those cannot bo altered. — 
Wright v. Dairyman & Farmers’ 
Union Journal Co- Ltd. (1908), 27 
N. Z. L. R. 181. — N.Z. 

336 i. Resolution varying constitu- 
tion of company .] — Provisions of the 
memorandum of assocn. as to a 
preferential dividend & implied pro- 
vision as to an equal distribution of 
capital are 44 conditions ” within the 
meaning of Cos. Act, 1882, s. 12, Sc 
therefore a resolution purporting to 
alter the same is ultra vires Sc in- 
effectual. — Milford Haven Fishing 
Co. v . Jones (1895), 22 R. (Ct. of Sess.) 
577. — SCOT. 

336 ii. Company ’« (memoran- 
dum of association) Act , 1890 — Petition to 
court.] — A shipping co. registered as a 
ltd. oo. under Cos. Acts, presented a 


petn. under the Cos. (Memorandum 
i>f Assocn.) Act 1890, sect. 1 (1) for 
the alteration of tho form of its con- 
ititution by substituting a memo- 
randum Sc arts, of assocn. for its con- 
tract of co-partnery. The leading 
object of the co., as stated in the pro- 
posed memorandum, was to purchase, 
lire or build ships, & employ them in 
parrying passengers, goods, etc., be- 
tween Leith & London. In addition 
to the leading object, twenty-one other 
pbjects were mentioned & the last art. 
provided that the various businesses 
>r objects specified shall be regarded 
if* independent objects & in no wise 
•eetricted by reference to tho name of 
the co. or to the businesses or objects 
contained in any other paragraph. 

Tho petrs. having restricted a 
power to lend money taken in one of 
the arts, of assocn. to # lending to 
justomers Sc others having atmllrurs 
vith the co., the ct. granted t e 
prayer of the pet n. --Re London & 
Edinburgh Shipping Co., Ltd., [1909] 
S. C. 1.— SOOT. 

d. Jurisdiction of court — Riser e- 
ion — Principles of exercise .] — In on 


86 


Companies. 


Sect. 7 . — The memorandum and articles of asaocia- 
tion : Sub-s e ct, 4, A . & B . ; sub-sect. 5, A. ] 

Watson (1885), 30 Ch. D. 376; 54 L. J. Ch. 985; 
54 L. T. 27 ; 33 W. R. 882 ; IT. L. B. 639, C. A. 
Annotations : — Refd. Re South Durham Brewery Oo. (1885), 
31 Ch. D. 261 ; Re Bridgewater Navigation Co. (1888), 
39 Ch. D. 1 ; Re Hyderabad (Deooan) Co. (1896), 75 L. T. 
23; Andrews v. Gas Meter Co., {1897] 1 Ch. 361; Re 
Welsbaoh Incandescent Gas Light Co., [1904] 1 Ch. 87 ; 
Re Garden Village (Hull), [1923] 1 Ch. 230. 

339. Jurisdiction of court— Company registered 
under 1856 Act.] — Re Nitrophosphate & Odams 
Chemical Manure Co., Ltd., [1893] W. N. 141. 
Annotations Refd. Re Copiapo Mining Co. (1899), 6 

Mans. 320; Re Euphrates & Tigris Steam Navigation 
Co. (1904), 73 L. J. Ch. 175. 

340. Unlimited company without capital 

or shares.] — The High Ct. has jurisdiction to wind 
up a registered unlimited co. which has no shares 
& no capital, & therefore has jurisdiction to 
sanction an alteration of its memorandum of 
assocn. 

The N. Insurance Assocn. was registered in 
Feb. 1876 as an unlimited co., its object being the 
mutual insurance of iron steamships insured with 
the co. by members of the co. Upon appln. under 
1890 (Memorandum of Association) Act for an 
alteration in its memorandum enlarging the scope 
of its operations, the question arose whether there 
was any ct. competent to wind up such a co. as 
this, which had no capital paid-up or credited as 
paid up : — Held : upon a consideration of 1862 
Act, & 1890 (Winding-up) Act, the ct. had juris- 
diction to wind up this assocn., & therefore to 
sanction an alteration of the memorandum of 
assocn. — Re North of England Iron Steamship 
Insurance Assocn., [1900] 1 Ch. 481 ; 69 

L. J. Ch. 211 ; 82 L. T. 598 ; 48 W. R. 604 ; 16 
T. L. B. 172 ; 44 Sol. Jo. 230 ; 7 Mans. 364. 

Alteration of objects.]—^ Sect. 31, sub-sect. 9, 
post. 

Reorganisation of capital.]— See Sect. 10, sub- 
sect. 4, post. 

B. The Articles of Association. 

See Sect. 30, sub-sect. 2, C., post 


Sub-sect. 5. — Effect. 

A. As between Company and Members. 

See 1908 Act, s. 14 (1). 

341. Whether constitute contract — General rule.] 

— T i 1 . e x , true interpretation of the apparently 
conflicting decisions & dicta on sect. 16 of 1862 
Act, re-enacted by sect. 14 (1) of 1908 Act, 
is that though arts, of assocn. can neither con- 
stitute a contract between a co. & an outsider nor 
ai jy individual member special contractual 
rights beyond those of the members generally, 
they do m fact constitute a contract between a 
co. & its members in respect of their ordinary 
rights as members. J 

(2) An art. providing for the reference of dis- 
putes to arbn. is a suffic ient submission in writing 

application under Act No, 3482, s. 80. 

«jr the confirmation by the ct. of 
alterations in the memorandum of' 
assocn. of a co., the ofc. will not sanction 
an alteration which has for its purpose 
merely the explaining or interpreting 
ot existing arts. The ot. Is not bound 
to confirm eveiy alteration passed by 

i a » 9 C0 ; a "M* Act. No 
if 4 .?®“ ^8, hut the ct. has a 

®hould exercise such 
anl y such 

SiiSS? 1 ?? 8 ! w Mch will in a reasonable 
substantial way, enable the co. to 


within the Arbitration Act, 1889 (c. 49), ss. 4, 27. — 
Hickman v. Kent or Romney Marsh Sheep- 
Breeders’ Assocn., [1915] 1 Oh. 881 ; 84 L. J. Ch. 
688 ; 113 L. T. 159 ; 59 Sol. Jo. 478. 

Annotation : — As to (2) ApM. Anglo-Newfoundland Develop- 
ment Co. v. It., [1920] 2K, B. 214. 

See, also , No. 1609, post. 

342. In writing — 1867 Act, s. 25.] — By the 

arts, of assocn. of a mining co. it was provided that 
the co. should, immediately after incorporation, 
enter into an agreement with the vendor of the 
mine for the purchase of the mine ; the price to 
be £2,000 in cash, & 3,200 fully-paid shares to be 
allotted to the vendor or ms nominees. The 
arts, were signed by the vendor & six other 
persons, & were duly registered. 

The directors allotted the 3,200 shares to the 
vendor or his nominees, & for a short time worked 
the mine, but no further agreement was made 
with the vendor. The co. was then ordered to 
be wound up. A firm to whom 10 of the vendor’s 
shares were allotted had requested that they might 
be registered in the name of one of the members 
of the firm, which was done ; & he was afterwards 
placed on the list as a contributory in respect of 
10 shares not fully-paid ; — Held : the arts, of 
assocn. did not constitute a contract in writing 
between the vendor & the co. within the above 
Act, & the 10 shares could not be considered as 
fully-paid. — Re Tavarone Mining Co., Prit- 
chard’s Case (1873), 8 Ch. App. 956 ; 42 L. J. Ch. 
768 ; 29 L. T. 363 ; 21 W. B. 829, L. JJ. 

Annotations: — Distd. Re Appletreewick Lead Mining Co. 
(1874), L. IX. 18 Eq. 95. Folld. Re Malaga Lead Co., 
Firm stone's Case (1875), L. It. 20 Eq. 524. Consd. 
Hickman v. Kont or ltomney Marsh Sheep -Breeders' 
Assocn., [1915] 1 Ch. 881. Reid. Eley v. Positive Govern- 
ment Security Life Assce. (1875), 1 Ex. D. 20. Mentd. 
Re Imperial Rubber Co., BusVb Case (1874), 22 W. It. 
685. 

343 , ,] — Tlie arts, of assocn. of a co. 

registered under 1862 Act, provided that the co. 
should have “ a first & permanent lien & charge, 
available at law & in equity on every share for 
all debts due from the holder thereof. A share- 
holder deposited his share certificates with a bank 
as security for the balance, due, & to become due, 
on his current account, & the bank gave the co. 
notice of the deposit. The certificates stated that 
the shares were held subject to the arts, of assocn. : 
— Held : the co. could not claim priority over 
advances by the bank, in respect of moneys which 
became due from the shareholder to the co., after 
notice of the deposit with the bank. — Bradford 
Banking Co., Ltd. v. Briggs & Co., Ltd. (1886), 
12 App. Cas. 29 ; 56 L. J. Ch. 364 ; 56 L. T. 62 ; 
35 W. R. 521 ; 3 T. L. R. 170, H. L. 

Annotations: — Folld. Miles v. New Zealand Alford Estate 
Co. (1886), 32 Ch. D. 266. Consd. West v. Williams, 
[1899] 1 Ch. 132; Hickman v. Kont or Romney Marsh 
Sheep-Breeders' Assocn., [1915] 1 Ch. 881 ; Mackereth v. 
Wigan Coal & Iron Co., [1916] 2 Ch. 293. Reid. Union 
Bank of Scotland v. National Bank of Scotland (1886), 12 
App. Cas. 60, n. ; Newfoundland Government v. New- 
foundland Ry. (1887), 13 App. Cas. 199 ; Bank of Africa 
v. Salisbury Gold Mining Co., [1892] A. C. 281 ; Boalcr 
v. Broadhurst (1892), 8 T. L. R. 398 ; Rainford v. Keith 
& Blackman Co., [1905] 2 Ch. 147; Deeley v. Lloyds 
Bank, [1912] A. C. 756. 


attain the object set out in sect. 80. — 
Re Australian Widows Fund Life 
Assurance Society (1898), 24 V. L. R. 
613. — AUS. 


e. 


, - — ^Petition* to confirm memo - 
ranaum — unlimited company becoming 
limited — Registration necessary to give 
jurumetum .] — A co. registered as an 
unlimited co., passed a special resolu- 
tion that the oo. should do registered 
as a limited co.. Sc approving a memo- 
randum of assocn. alteringite existing 
constitution. The memorandum was 


headed “ Company Limited by 
Shares " ; it set forth the name of the 
co. as concluding with the word 
“ Limited " : & it expressly provided 
“ The liability of the shareholders is 
limited." In a petition for confirma- 
tion of this memorandum ; — Held : 
the petition was premature ; the eo. 
must be registered as a limited oo. 
before the <£. could confirm a memo- 
randum embodying the limitation of 
liability. — RoyalExchange Build; 
INQS, GLASGOW, PROPRIETORS, [1911] 
S. 0. 1337.— SCOT. 
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contract with the co. to serve as a director, the 
remuneration to be at the rate contemplated by 
the arts. The person who does this has before 
him, as one of the stipulations of the contract, 
that it shall be possible for his employer to alter 
the terms upon which he is to serve, in which case 
he would have the option of continuing to serve, 
if he thought proper, at the reduced rate of 
remuneration. Those terms, however, could be 
altered only as to the future. In so far as the 
contract on those terms had already been carried 
into effect, it is incapable of alteration by the co. 
(Lord Halsbury, C.). 

It would be absurd to hold that one of the parties 
to a contract could alter it as to service already 
performed under it. The co. has power to alter 
the arts., but the directors would be entitled to 
their salary at the rate originally stated in the 
arts, up to the time the arts, were altered (Lord 
Esher, M.R.). — Swabey v. Port Darwin Gold 
Mining Co. (1889), 1 Meg. 385, C. A. 


344. .] — The accounts of a co. showed an 

excess of receipts over expenditure to a large 
amount which was said to be available for payment 
of a dividend, but this profit had been applied 
in extending the co.’s works, being purposes for 
which the capital & not the revenue of the co. 
was applicable. An ordinary general meeting 
called to receive a report of the directors, “ to 
declare a dividend & to transact the ordinary 
business of the co./’ confirmed certain resolutions 
passed by the board of directors, the effect of 
which was to authorise the raising of further 
capital, & the payment of the dividends already 
earned, not in cash, but by means of the issue to 
the shareholders entitled to the dividends of 
debentures charged on the co.’s property to the 
amount of the dividends. The arts, of assocn. 
did not authorise the payment of dividends in 
this manner. On motion by a dissentient share- 
holder for an injunction to restrain the co. from 
paying the dividends by means of debentures 
Held: as the arts, constitute not merely a con- 
tract between the shareholders & the co., but 
between each individual shareholder & every 
other, & as by these arts, the payment of dividends 
should be in cash, & no steps had been taken under 
sect. 50 of 1862 Act, to alter the arts, so as to 
enable the payment to be made in the manner 
proposed, it was beyond the power of the majority 
of the shareholders present at a general meeting 
to bind the minority to accept payment of their 
dividends otherwise than in cash. — Wood v. 
Odessa Waterworks Co. (1889), 42 Ch. D. 636 ; 
58 L. J. Ch. 628 ; 37 W. R. 733 ; 5 T. L. R. 596 ; 

1 Meg. 265. 

Annotations : — Consd. Hickman v. Kent or Romney Marsh 
Sheep-Breeders* Assocn., [1915] 1 Ch. 881. Reid. Salmon 
v. Quin & Axtens, [1909] 1 Ch. 311. 

345 . Remuneration of directors — Company 


registered under 1856 Act.] — The declaration 
alleged that defts. were a co. incorporated under 
1866 Act, & that by the arts, of assocn. it was 
agreed that each director should receive £50 per 
annum , without naming any fund out of which 
it was to be paid : — Held : nevertheless, the action 
was well brought against the co. by pltf., an ex- 
director. 

The question is, what was the effect of those 
articles ? It is agreed by them that £50 per 
annum shall be given to the director, & that 
amounts to a contract between the director & the 
co. (Martin, B.). — Orton v. Cleveland Fire 
Brick & Pottery Co., Ltd. (1865), 3 H. & C. 
868 ; II Jur. N. S. 631 ; 13 W. R. 869 ; 159 E. R. 
776. 

Annotation : — Dbtd. Re Peruvian Guano Co., Ex p. Kemp, 

[1894] 3 Ch. 090. 

346. .] — A co. whose arts, of assocn. 

E rovided that the directors’ remuneration should 
e at a certain rate, altered these arts, by special 
resolution, which purported to make the altered 
rate of remuneration effective from a date prior 
to the special resolution : — Held : though the 
arts, did not constitute a contract between the 
co. & the directors but only pointed out the terms 
i 10 * 1 ^ke directors were serving, & though 
these terms could be altered by a special resolution 
altering the arts., still the alteration could have 
effect only for the future, & the directors .were 
entitled to remuneration at the old rate until the 
arts, were altered. 

The arts, do not themselves constitute a con- 
tract, they are merely the regulations by which 
provision is made^ for the way the business of the 
co. is to be carried on. A person who acts as 
director with those arts, before him enters into a 


Annotations: — Apld. Re International Cable Co., Ex p. 
Official Liquidator (1892), 66 L. T. 253. Distd. Inman 
v . Ackroyd & Best, [1901] 1 K. B. 613. Refd. ite Anglo 
Austrian Printing & Publishing Union, Isaacs CaBe, 
[1892] 2 Ch. 158 ; Allen v. Gold Reels of West Africa, 
[1900] 1 Ch. 656 ; Moriarty v. Regents* Garage & Engineer- 
ing Co., [1921] 2 K. B. 760. 

347. .] N. was one of the seven 

first directors of a limited co., the arts, of 
assocn. of which provided as follows : “ The 

qualification of a director shall be the holding of 
shares of the co. of the nominal value of £250. 
A first director may act before acquiring his 
qualification, but shall in any case acquire the 
same within one month from his appointment, & 
unless he shall do so, he shall be deemed t° have 
agreed to take the said shares from the co. & the 
same shall be forthwith allotted to him accord- 
ingly. The board shall be entitled to receive by 
way of remuneration in each year £o,000, to be 
divided among the directors in such proportions 
as they shall from time to time agree, or in default 
of agreement, equally. The office of a director 
shall be vacated if he cease to hold the due qualifi- 
cation.” . . 

The co. was wound up withm a year & a, of 
its incorporation. During that time N. attended 
meetings of the board of directors, but never 
acquired any qualification shares. In an action 
by N.’s assignee for the remuneration due to r4. - : 
Held : ( 1 ) N. had not vacated the office of director, 
as he could not be said to have ceased to hold a 
qualification which in fact he never possessed , 
(2) the contracts implied by the arts, on the pai 
of N. to take the qualification shares, & on the 
part of the co. to pay remuneration— were not 
interdependent, & N. haying acted as director, 
was entitled to remuneration ; (3) the remune a- 
tion was not apportionable, & could 
claimed except for a whole y e a r -“^ AL ^ N . 
Beeston Cycle Co., [1899] 1 Ch. 775 ; 08 L. J. Ch. 
370 ; 80 L. T. 521 ; 47 W. R. 462 ; lb I. L. K. 
25 ; 43 Sol. Jo. 380 ; 6 Mans. 238. 



Bank, McConnell’., Claim, 1 [l"*l 1 

Moriarty v. Regent’s Garage & Engineering co., 

1 K. B. 423. i Bop 

Remuneration of directors under a •> 

1 T^SSSi& Orally, 

^Stt^^-^^ReferencetiT arbitration.]— EhcKMAN 

v. Kent or Romney Marsh Sheep-Breeders 

Assocn., No. 341, ante. , » , 

Liability of signatories.]— See Sub-sect. 0, post. 
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Sect, 7 . — The memorandum and articles of associa- 
tion: Sub-sect, 5, A, f B. & C sub-sect, 6, A, 
(a) & (b) i,] 

How far members affected with notice.] See 

Bub-sect. 7, B., post, , 

Conversion of friendly society into company.] 

See No. 312, ante , No. 1201, post. 

Effect of prospectus .] — See Sect. 8, post, 

B, As between Company & Non-Members. 

349. Cannot constitute contract — General rule.] 

Hickman v. Kent or Romney Marsh Sheep- 

Breeders’ Assocn., No. 341, ante. 

350. Promoters — Not parties to articles.] — 

Melhado v. Porto Auegre Ry. Co., No. 146, 
ante. 

351 . Solicitor — Appointed by articles.] — 

Arts, of assocn. contained a clause in which it was 
stated that pltf. should be solr. to the co., & should 
transact all the legal business of the co., including 
parliamentary business, for the usual & accustomed 
fees & charges, & should not be removed from his 
office, unless for misconduct. The arts, were 
signed by seven members of the co., & were duly 
registered, & the co. incorporated under 1862 Act. 
Pltf. acted as solr. to the co. for some time, but 
ultimately the co. ceased to employ him & em- 
ployed other solrs. Pltf. brought an action against 
the co. for breach of contract in not employing him 
as solr. to transact their legal business on the 
terms of the arts. : — Held : the arts, of assocn. 
were a matter between the shareholders inter se, 
or the shareholders & the directors, & did not 
create any contract between pltf. & the co. — 
Eley v. Positive Government Security Life 
Assurance Co. (1876), 1 Ex. D. 88 ; 45 L. J. Q. B. 
451 ; 34 L. T. 190 ; 24 W. R. 338, C. A. 
Annotation#: — Folld. Browne v. La Trinidad (1887), 37 
Ch. D. 1 ; Boston Deep Sea Fishing: & Ice Co. v. Ansell 
(1888), 59 L. T. 345. Apld. Re Dale & Plant (1889), 
61 L. T. 206. Consd. Re Famatina Development Corpn., 
[1914] 2 Ch. 271. Folld. Hickman v . Kent or Romney 
Marsh Sheep -Brooders’ Assocn., [19151 1 Ch. 881. Reid. 
Re Rotherham Alum & Chemical Co. (1883), 25 Ch. D. 
103 ; Re Anglo -Austrian Printing & Publishing Union, 
Isaacs* Case, [1892] 2 Ch. 158 ; Re Olympia, [1898] 2 
Ch. 153 ; Baring-Gould v . Sharpington Pick & Shovel 
Syndicate, [1899] 2 Ch. 80. Mentd. Davey v . Shannon 
(1879), 4 Ex. I). 81 ; Gandy v. Gandy (1885), 30 Ch. D. 57. 

352. Employed by promoter before 

formation .] — Re Rotherham Alum & Chemical 
C o., No. 147, ante. 

353. Director — Appointed before forma- 

tion of company — Under agreement with trustee on 
behalf of company.] — Before the formation of a 
co. an agreement was entered into between B. & 
a person as trustee for the intended co., by which 
it was stipulated, inter alia , that B. should be a 
director & should not be removable till after 1888. 
The sixth clause of the aits, provided that the 
directors should adopt & carry in effect the agree- 
ment with or without modification, & that subject 
to such modification, if any, the provisions of the 
agreement should be construed as part of the arts. 

The agreement was acted upon, but no contract 
adoptmg it was entered into between pltf. & the 
co. : — Held : treating the agreement as embodied 
in the arts., still there was no contract between 
B.'& the co. that he should not be removed from 
being a director, the arts, being only a contract 
between the members inter se 9 & not between the 
co. & B. 

Qu. : whether a stipulation that a director shall 

not be removable will be enforced by the ct. 

Browne v. La Trinidad (1887), 37 Ch. D. 1 : 

; 58 L. T. 137 ; 36 W. R. 289 ; 
A * R. 14, C. A. 

Annotation# : Folld. BoBton Deep Sea Fishing & Ice Co. 


Pick Sc Shovel Syndicate (1898), 67 L. J. Ch. 622;Bos- 
ohoek Proprietary Co. v. Fake, [1906] 1 Ch. 148. Coned. 
Re Famatina Development Corpn., [1914] 2 Ch. 271. 
Folld. Hickman v. Kent or Romney Marsh Sheep-Breeders’ 
Assocn., [1915] 1 Ch. 881. Reid. Bainbrldge v. Smith 
(1889). 60 L. T. 879 ; Re Anglo Austrian Printing Sc 
Publishing Union, Isaacs* Case, [1892] 2 Ch. 158 ; 
Southern Counties Deposit Bank v. Rider Sc Kirkwood 
(1895), 73 L. T. 374 : Re Olympia, [1898] 2 Ch. 153; 
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[1906] 2 Ch. 34 ; Plantations Trust v. Bila (Sumatra) 
Rubber Lands (1916), 114 L. T. 676. 

354 . Under agreement with 

promoter.] — The promoter of pltf. co. agreed with 
deft, that he should be employed as managing 
director of the intended co. for five years at a 
yearly salary. By the arts, of assocn. it was 
provided that deft, should be managing director 
for five years at the yearly salary mentioned in 
the agreement, payable quarterly. Afterwards 
the co. by a written instrument adopted the agree- 
ment between the promoter & deft. Deft., on 
behalf of the co., contracted for the construction 
of certain fishing-smacks, &, unknown to the co., 
took a commission from the ship-builders on the 
contract. Several months afterwards pltf. co., 
at an extraordinary meeting, passed a resolution 
dismissing deft, from his office on the ground of 
other alleged acts of misconduct, which they were 
not able to substantiate, in the action, being at 
that time ignorant of his receipt of the commission 
from the shipbuilders. Deft, was a shareholder 
in an ice co. & a fish-carrying co., which paid, in 
addition to the ordinary dividends, bonuses to 
shareholders who were owners of fishing-smacks & 
who employed the cos. in supplying ice & carrying 
for them. Deft, employed these cos. in respect 
of pltfs.’ smacks, & received bonuses as if the 
smacks were his own. Pltf. co. brought an action 
against deft, for an account of commissions & 
bonuses received by him, & for damages for 
alleged breaches of duty ; & deft, counterclaimed 
for wrongful dismissal & for the salary for the 
quarter which had expired before his dismissal : — 
Held: (1) the receipt of a commission from the 
shipbuilding co. was good ground for dismissal, 
although it was not discovered till after the dis- 
missal had taken place, & although it happened 
several months previously, & might have been an 
isolated act ; (2) deft, must account to pltfs. for 
the bonuses received from the ice & carrying co., 
as they had been paid in respect of pltfs.’ smacks, 
although pltfs. could not themselves have received 
the bonuses, not being shareholders of the cos. ; 
(3) the contract between pltfs. & deft, was con- 
tained in the agreement between the promoter & 
deft, as adopted by the co., & was not modified 
by the arts, of assocn. ; (4) the salary was conse- 
quently payable yearly & not quarterly, 
therefore, deft, having been dismissed for mis- 
conduct, was not entitled to any part of the 
unpaid salary for the current year or his service. 
Qu. : if pltf. co. had not formally adopted the 
agreement by a separate instrument, whether the 
arts, might not have been taken as evidence that 
the parties bad agreed to a modification of the 
agreement by making the payment of the salary 
quarterly. — Boston Deep Sea Fishing & Ice 
Co. v. Ansell (1888), 39 Ch. D. 339 ; 59 L. T. 
346, C. A. 

Annotations: — As to (2) Reid. Costa Rioa Ry. v. Norwood, 
[1901] 1 Ch. 746 ; Adams v . Morgan, [1923]’ 2 K. B» 234. 
As to (3) Reid. Re Famatina Development Corpn., [1914J 
2 Ch. 271. As to (4) Reid. Healey v. Soc. Anon. Franchise 
Rubastic, [19171 1 K. B. 946. Generally, Mentd. Ersklne, 
Oxenford v. Sacha, [1901] 2 K. B. 604 ; Swale 0. Ipswich 


Tannery < 
Co. v. At 


(1906), 11 
kinson. [1 


1 Com. Cas. 88 ; General BiUposting 
[19081 1 Ch. 637 : Federal Supply « 
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Cold Storage Co. of South Africa v. Angehra & Piel (1910), 
80 L. J. PTC. 1 ; Taylor v . Oakes, Honcoroni (1922), 127 
h. T. 267 ; Rhodes v. Maoalister (1923), 29 Com. Cas. 19. 

See, also , No. 346, ante . 

355 . Undisclosed principal — Partner of 

member.] — T., the manager & part owner of a 
ship became a member of a mutual insurance 
assocn., & took out a policy with such assocn. in 
respect of the ship. The arts, of assocn. gave 
power to the committee, in order to provide funds 
for the business of the assocn. from time to time 
to direct sums to be paid by the members rateably. 
By the policy which was made by the assocn. 
under their seal, the assocn. agreed with T., that 
the members thereof should according to the arts, 
of assocn. pay & make good losses & damages to 
the ship occasioned by the risks insured against, 
subject to a proviso that the assocn. should be 
liable only to the extent of so much of the funds 
as they were able to recover from the members 
liable for the same & which were applicable for 
the purpose of paying claims under the policy. 
Certain contributions to the funds of the assocn. 
having, in accordance with the arts., become 
payable by T. in respect of the ship, & T. being 
bkpt., the assocn. sued N., another part owner of 
the ship, for such contributions as an undisclosed 
principal of T. : — Held : the effect of the arts, 
of assocn. & the policy being that the liability for 
such contributions was imposed on members 
only, N., not being a member of the assocn., could 
not be sued for such contributions as an un- 
disclosed principal oi T. — United Kingdom 
Mutual Steamship Assurance Assocn. v. Nevill 
(1887), 19 Q. 13. D. 110 ; 56 L. J. Q. B. 522 ; 35 
W. R. 746 ; 3 T. L. R. 658 ; 6 Asp. M. L. C. 226, 
n., C. A. 

Annotations : — Folld. Ocean Iron Steamship Insce. Assocn. 
v. Leslie (1887), 22 Q. B. D. 722, n. Distd. Great Britain 
100 A 1 Steamship Insce. Assocn. v. Wyllie (1889), 22 
Q. B. D. 710. Consd. Montgomerie v. United Kingdom 
Mutual Steamship Assocn., [1891] 1 Q. B. 370. Distd. 
British Marine Mutual Insce. v. Jenkins, [1900] 1 Q. B. 
299. Mentd. Tyser v. Shipowners* Syndicate (1895), 65 
L. J. Q. B. 238. 

Adoption by articles of contract made before 
formaiion of company.] — See Sect. 31, sub-sect. 5, 
B. (c), post. 

Article inserted by solicitor for own benefit.] — 

See No. 3622, post . 

C. A 8 between Members . 

356. Constitute contract.] — Browne v. La 
Trinidad, No. 353, ante. 

357. .] — Wood v. Odessa Waterworks 

•Co., No. 344, ante. 

See, also, No. 355, ante , No. 430, post , <fc com- 
pare No. 1433, post. 

Whether capable of alteration — Affecting rights 
of classes of shareholders.] — See Sect. 15, sub-sect. 
1, post . 


Beville’s (Baron) Case (1868), L. R. 7 Eq. 11 ; 
38 L. J. Ch. 18 ; 17 W. R. 90. 

Annotations : — Folld. Re China Steamship & Labuan Ooai 
Co., Drummond's Case (1869), 4 Ch. App. 772 ; Re Hey- 
ford Co., PelTs Case (1869), 17 W. B. 1054. Consd. Re 
Baglan Hall Colliery Co. (1870), 5 Ch. App. 346. Distd. 
Ufracombe Ry. v. Nash (1870), 22 L. T. 209. Consd. Re 
Church & Empire Fire Insce., Pagin & Gill's Case (1877), 
£ ^.D. 681. Mentd. Re Gaxrlbean Co., Crickmer's 
Case (1875), 44 L. J. Ch. 595. 


Sub-sect. 0. — Liability of Signatories. 

A. In respect of Shares Subscribed for. 
f (a) In General . 

358. To take up number subscribed for — Memo- 
randum subscribed for both ordinary & paid-up 
shares.] B. subscribed to the memorandum of 
assocn. of a co. for 450 ordinary shares & 138 
paid-up shares : — Held : he was a contributory in 
respect of the 450 shares, but not of the 138 paid- 
up shares : — Semble : decision would have been 
otherwise if he had. subscribed for 138 paid-up 
shares only. — Re South of France Co., De 


359. Memorandum subscribed for paid-up 

shares only.] — Re South of France Co., De 
Seville’s (Baron) Case, No. 358, ante. 

360. & pay in money or money’s worth.] — 

Re ELeyford Ironworks Co., Forbes & Judd’s 
Case, No. 385, post. 

361. As & when calls made under articles 

— Apart from express agreement.] — A subscriber 
of the memorandum of assocn. of a co. limited by 
shares is, in the absence of any provision in the 
articles of association, or of an express agreement 
between him & the co., to the contrary, not liable 
to make any payment in respect of the shares for 
which he subscribes, except as & when calls are 
made upon him in accordance with the i>rovisions 
of the articles. — Alexander v. Automatic Tele- 
phone Co., [1900] 2 Ch. 56 ; 69 L. J. Ch. 428 ; 82 
L. T. 400 ; 48 W. R. 546 ; 16 T. L. R. 339 ; 44 
Sol. Jo. 407, C. A. 

362. Memorandum knowingly signed for 

more than intended number — Additional shares not 
allotted.] — Re N. H. E. Co., Ltd. (1914), 138 
L. T. Jo. 35. 


(6) Discharge of Obligation to take Shares. 

i. In General. 

363. By allotment of directors’ qualification 
shares.] — Before the formation of a co., at a pre- 
liminary meeting, certain persons “ agreed to hold 
100 shares each, & also to execute the arts. & 
memorandum of assocn., when ready, & act as 
directors of the co.” A few days afterwards they 

, signed the memorandum of assocn. for 21 shares 
I each, & they also signed the arts, of assocn. By 
! two of the clauses of these articles it was provided 
that the subscribers of the memorandum should 
be directors, until directors were appointed, & 
that no shareholder was entitled to be a director 
unless he held at least 100 shares in the co. The 
co. was afterwards wound up in bkpey. : — Held ; 
considering the aforesaid resolution <te the arts, of 
assocn., they were liable to be placed on the list 
of contributories in respect of 100 shares each, in 
which number, however, the 21 shares for which 
they had subscribed the memorandum of assocn. 
would be included . — Re Great Northern & 
Midland Coal Co., Ltd., Currie’s Case (1863), 
3 De G. J. & Sm. 367 ; 2 New Rep. 1 45 ; 32 
L. J. Ch. 421 ; 8 L. T. 472 ; 11 W. R. 675 ; 46 
E. R. 677, L. JJ. 

Annotations : — Distd. Re Llanharry Hematite Iron Ore 
Co., Roney’s Case, Stock s Case (1864), 4 Do G.J.ASib. 
426. Consd. Re Helenas Coffee Co., Karuth s Case (1875), 
L. R. 20 Eq. 506. Refd. Re Disderi (1870), 40 L. J. Ch. 
248 ; Re Western of Canada Oil, Lands & Woiks Co., 
Carling, Hespeler & Walsh s Cases i (187 v>)» I t , t 
He Anglo -Austrian Printing ^ 3’ubUsljing l nJi>' , l*'“ 
Case, (1892) 2 Ch. 158. Mentd. Waterhouse v. Jamieson 
(1876), L. K. 2 Sc. & Dlv. 29. 

364. By allotment under subsequent application 
—Application for larger number of shares.] 

Where a party signs the memorandum of assocn. 
of a co. for x shares, & afterwards applies for, & 
is allotted, v shares, a number greater than x, 
the shares for which he signed the 
form part of the allotment, & he wlU 
as a contributory for x & y shares.— Be Fbbbn & 
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Sect. 7 . — The memorandum and articles of assoda - 
tion: Sub-sect . 6, -4. (&) ii. <fc (c) <fc B.; aub- 
ggcf. 7 , A.] 

others for working the mine. F., on the co.’s 
being formed, signed the memorandum of assocn. 
for 1,000 £2 shares, & 1,000 shares were afterwards 
allotted to him. In the share-ledger of the co. was 
an entry debiting F. with £2,000 for the shares 
& crediting him with £2,000, described as paid by 
F. & the others. F. afterwards sold the 1,000 
shares. On the co.’s being wound up : — Held : F. 
had done nothing to exempt him from the liability 
he had incurred by signing the memorandum to 
pay for the 1,000 shares in cash, & he was a con- 
tributory in respect of 1,000 shares . — Re Pen 
’Allt Silver Lead Mining Co., Ltd., Fraser’s 
Case (1873), 42 L. J. Ch. 358 ; 28 L. T. 158 ; 21 
W. R. 642. 

(c) Termination of Obligation. 

388, Where shares subscribed for not allotted — 
All shares allotted to other members — Some not 
taken up.] — E. signed the memorandum of assocn. 
of a co. as the holder of ten shares, & acted for a 
short time as a director of the co. Other directors j 
were then appointed, & E. never afterwards had ; 
anything to do with the co. No shares were ever j 
allotted to him, & his name was never on the j 
register. All the shares in the co. were allotted to 
other persons, but the allotment of some was not 
final, & they were not taken up : — Held : E.’s 
name ought to have been on the register, & he was 
a contributory in respect of ten shares . — Re 
London, Hamburgh & Continental Exchange 
Bank, Evans’s Case (1867), 2 Ch. App. 427 ; 36 
L. J. Ch. 501; 16 L. T. 252; 15 W. R. 543, L. JJ. 

Annotations : — Consd. Re South Blackpool Hotel Co.. 
Migotti’s Case (1867), L. It. 4 Eq. 238. Distd. Re Imperial 
Land Credit Co., Ex p . Eve (1868), 37 L. J. Ch. 844. 
Consd. Ex p. London & Colonial Co., Tooth’s Case (1868), 
19 L. T. 599. Folld. Re Masons* Hall Tavern Co., Ex p . 
Nokes (1868), 37 L. J. Ch. 624. Expld. Be China S.S. Sc 
Labuan Coal Co., Drummond’s Case (1869), 4 Ch. App. 772. 
Consd. Re Tyddyn Shoffrey Slate Quarries Co. (1869), 20 
L. T. 105 ; Re United Service Co., Hall’s Case (1870), 5 Ch. 
App. 707 ; Re Tal y Drws Slate Co., Mackley’s Case 
(1875), 1 Ch. D. 247 ; Re Argyle Coal Sc Cannell Co., Ex p . 
Watson (1885), 54 L. T. 233. Reid. Re liurslem Paper 
Mills Co., Key’s Case (1868), 16 W. It. 1103 ; Re Baglan 
Hall Colliery Co. (1870), 5 Ch. App. 346 ; Re Heyford 
Ironworks Co., Forbes Sc Judd’s Case (1870), 5 Ch. App. 
270 ; Be Imperial Land Co. of Marseilles, Levick’s Case 
(1870), 40 L. J. Ch. 180; Be Robinson & Preston’s 
Brewery Co., Sidney’s Case (1871), L. R. 13 Kq. 228 ; 
Re Pen’ Allt Silver Lead Mining Co., Fothergilrs Case 
(1873), 8 Ch. App. 270 ; Be London & Provincial Con- 
solidated Coal Co. (1877), 5 Ch. D. 525. 

389, .] — The memorandum of assocn, 

of a co, was subscribed by M., but he took no 
further part in the management, & was never 
treated as a shareholder. Ilis name never 
appeared on the register of members of the co., & 
the entire share capital was allotted to other 
persons ; — Held : he was not liable as a con- 
tributory . — Re Tal y Drws 8late Co., Mack- 
ley’s Case (1875), 1 Ch. D. 247 ; 45 L. J. Ch. 158 ; 
33 L. T. 460; 24 W. R. 92. 

Annotations : — Consd. Be London & Provincial Consolidated 
Coal Co. (1877), 5 Ch. D. 525 ; Be Argyle Coal & Cannell 
Co,, Exp . Watson (1885), 54 L. T. 233. 

390, Shares surrendered — Under power in 

articles — Withdrawal by director after payment of 
deposit.] — Where the directors of a co. nave power 
to accept the surrender of shares, they may 
accept the surrender of the shares of a subscriber 
of the memorandum of assocn. whose name has 


not been entered on the share register pursuant to 
1862 Act, s. 23. 

S., a subscriber of the memorandum of assocn. 
of a co., who was also a director, applied for the 
number of shares for which he baa subscribed, 
A paid the deposit on them. Before any shares 
had been allotted to him or his name had been 
entered on the share register, he withdrew from 
the office of director, & applied to have his appln. 
for shares cancelled. The directors, who had 
power under the arts, to accept the surrender of 
shares, cancelled the appln. & returned the deposit. 
The co. was afterwards wound up : — Held : the 
surrender of the shares was valid, A 8. was not a 
contributory. — Re Natal Investment Co., 
Snell’s Case (1869), 5 Ch. App. 22 $ 21 L. T. 445 ; 

18 W. R. 30, L. J. 

! Annotations: — Distd. Be United Service Co., Hall’s Case 
i (1870), 5 Ch. App. 707. Consd. Be London Sc Provincial 
Consolidated Coal Co. (1877), 5 Ch. D. 525. FoUd. Be 
Dronfleld Silkstone Coal Co. (1880), 17 Ch. D. 76. Consd. 
Bellerbv v. Rowland & Marwood’s S.S. Co., (1901) 2 Ch. 
265. Retd. Be County Palatine Loan Sc Discount Co., 
Teasd&le’s Case (1873), 9Ch. App. 54; Be St. James’s Bank, 
Colville’s Case (1879), 48 L. J. Ch. 633 : Eichbaum v. City 
of Chicago Grain Elevators, [1891] 3 Ch. 459. 

See, also , No. 2941, post. 

391, Release approved by 

company at general meeting.] — II., a director of a 
co., subscribed the memorandum of assocn. for 
500 shares, of which 250 were never allotted to 
him. The arts, of the co., after a series of clauses 
relating to the forfeiture of shares, empowered the 
directors to accept from any member the surrender 
& forfeiture of any shares, but they also in terms 
prohibited the purchasing or dealing in any shares. 
Subsequently by a deed, approved of at a general 
meeting to which the seal of the co. was attached, 
H. was released by the co. from his liability to take 
the 250 unallotted shares, A indemnified against 
all liability. The co. was afterwards wound up ; — 
Held: the release was invalid, & II. was a con- 
tributory for the 250 shares . — Re United 
Service Co., Hall’s Case (1870), 5 Ch. App. 707 ; 
39 L. J. Ch. 730 ; 23 L. T. 331 ; 18 W. R. 1058, 
L. JJ. 

Annotations : — Consd. Be London Sc Provincial Consolidated 
Coal Co. (1877), 5 Ch. D. 525. Refd. Be Robinson Sc 
Preston’s Brewery Co., Sidney’s Case (1871), L. R. 13 
Eq. 228. 

392, Deposit returned — No power in 

articles to acoept surrender.] — Upon the formation 
of a co. nine persons signed the memorandum of 
assocn. At a preliminary meeting, attended by 
four of these persons, a resolution was passed that 
no shares be allotted to three of the signatories to 
the arts., & with their consent the deposit money 
was repaid to them. The arts, contained no 
power to accept surrenders of shares : — Held : the 
directors had no power to remit the shares ; & 
all those who had signed the arts, were liable as 
contributories upon the winding-up . — Re London 
& Provincial consolidated Coal Co. (1877), 6 
Ch. D. 525 ; sub nom. Re London & Provincial 
Consolidated Coal Co., Hadley, Norris A 
Jacob’s Case, 46 L. J. Ch, 843 ; 36 L. T. 645. 
Annotation : — Consd. Be Argyle Cool Sc Cannell Co., Ex p. 

Watson (1885), 54 L. T. 233. 

See, also, No. 362, ante , <fc, generally , Sect. 26, 
post. 

393, Lapse of time,] — L. signed the 

memorandum of assocn. of a co. for fifty shares in 
Jan., 1866. The co. was registered on Jan. 18, 
1866. Directors were appointed on Feb. 24, 1866. 
The co. was wound up on Sept. 23, 1867. L.’s 


PART III. SECT. 7, SUB-SECT. 8.- 

A. (e). 


shorts — Prior to allotment .} — A person 
who had been a chief originator Sc 
adviser in the formation of a oo„ Sc 


paper agreeing to subscribe £1,000 
towards the capital of the oo. If it 
was started, died the day after the 
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name had not, up to that time, been placed on 
the list of shareholders : — Held : notwithstanding 
the lapse of time, L. must be made a contributory. 

— Re Imperial Land Co. op Marseilles, Ltd., 
Levick’s Case (1870), 40 L. J. Ch. 180 ; 23 L. T. 
838. 

Annotations : — Foild. Re Robinson & Preston’s Brewery Co., 
Sidney’s Case (1871). L. R. 13 Eq. 228. Goxud. Re 
London & Provincial Consolidated Coal Co. (1877), 5 
Oh. D. 525. Retd. Re Tal y Drws Slate Co., Mackley’s 
Case (1875), 1 Ch. D. 247 ; Re Argyle Coal & Cannell Co., 
Exp . Watson (1885), 54 L. T. 233. 

394. .] — S. in 1865 agreed to become 

a director of a co., So signed the memorandum of 
assocn. for 200 shares. The arts, of assocn. 
empowered the directors to decline to commence 
business unless two-thirds of the capital were 
subscribed. S. attended the first meeting of the 
directors, So having unsuccessfully opposed a 
resolution to commence business before two-thirds 
of the capital had been subscribed, stated that he 
should resign his directorship, but, at the request 
of the directors, postponed his resignation till a 
further day, when it was accepted. The co. 
carried on business So made some dividends, but 
was in Feb. 1870, ordered to be wound up. S. 
was not treated as a member of the co. after his 
resignation, So no shares were allotted to him, So 
his name was never placed on the list of share- 
holders : — H eld : he was not by the lapse of time. 

So by the circumstances of the case, exonerated 
from liability to take the shares for which he had 
subscribed the memorandum of assocn. — Re 
Robinson So Preston’s Brewery Co., Sidney’s 
Case (1871), L. R. 13 Eq. 228. 

Annotations : — Reid. Re Tal y Drws Slate Co., Mackley’s 
Case (1875), 1 Ch. D. 247 ; Re London & Provincial Con- 
solidated Coal Co. (1877), 5 Ch. D. 525 ; Re Argyle Coal & 
Cannell Co., Ex p, Watson (1885), 54 L. T. 233. 

.]—See, also , No. 367, ante. 

395. By duly registered transfer only.] — A per- 
son who has signed a memorandum of assocn. 
cannot get rid of his liability as shareholder except 
by means of a duly registered transfer of his 
particular shares. — Re Argyle Coal So Cannell 
Co., Ltd., Ex p . Watson (1885), 54 L. T. 233 ; 2 
T. L. R. 213. 

B. Other Cases . 

396. Alteration of memorandum So articles after 
signature — Subscriber not bound.] — The substitu- 
tion of one sheet in the arts, of assocn. of a co. for 
another, after they had been signed, is to be 
distinguished from such an alteration by erasure 
or otherwise as would be apparent on the instru- 
ment itself, So such a substitution throws upon the 
co. the onus of proving that the two sheets were 
substantially the same, when a question arises 
whether a person who signed before the 
substitution is or is not a contributory. If the 
evidence in this respect fails, his name will be 
removed from the list. — Re United Kingdom 
Shipowning Co., Ltd., Felgate’s Case (1865), 2 
De G. J. & Sm. 456 ; 11 L. T. 613 ; 11 Jur. N. S. 
52 ; 13 W. R, 305 ; 46 E. R. 451, L. JJ. 

397. As to matters not required to be stated 
therein— Not irrevocably bound.] — Re New Buxton 
Li 5SL CJOm 1)11X101,8 Case, No. 366, ante. 

398. Company limited by guarantee.]— In the 
winding-up of a co., limited by guarantee, a 
member is only liable to be placed on* the list of 
contributories in respect of the amount which by 

assocn. of the co. he has under- 
taken to contribute in the event of its being 


wound up. Although he may be sued for sums 
which he is only bound to pay under the arts, of 
assocn., he is not liable as a contributory in respect 
of such sums. — Re Bangor So North Wales 
Mutual Marine Protection Assocn., Baird’s 
Case, [1899] 2 Ch. 593 ; 68 L. J. Ch. 521 ; 80L.T. 
870 *, 47 W. R. 695 ; 43 Sol. Jo. 605 ; 7 Mans. 160. 

399. Company formed for fraudulent purpose 
— Guilty of fraudulent conspiracy.] — SocidrrE 
Anonyms des Anciens Etabxissements Pan- 
hard et Levassor v. Panhard Levassor Motor 
Co., Ltd., No. 243, ante . 

400. Misrepresentation by promoter — Not 
ground for rescission.] — L. signed the memo- 
randum of assocn. of a co. before its incorporation 
for 250 shares. After its incorporation he sought 
to escape from liability on the shares on the 
ground that he was induced to sign the memo- 
randum by the misrepresentation of a promoter of 
the co. : — Held: (1) assuming the misrepre- 
sentation was made So acted on, L. was nevertheless 
liable on the shares, because the co. before it came 
into existence could not appoint an agent, So was 
therefore not liable for the acts of the promoter ; 
(2) by signing the memorandum L., on the regis- 
tration of the co. became bound, not only as 
between himself So the co., but also as betweei 
himself & the other persons who should become 
members. — Re Metal Constituents, Ltd. 
Lurgan’s (Lord) Case, [1902] 1 Ch. 707 ; 7 
L. J. Ch. 323 ; 86 L. T. 291 ; 50 W. R. 492 
9 Mans. 196. 

See , also , No. 439, post. 

Surrender of shares.] — See Nos. 390, 391, 392 
ante , No. 829, post . 


Sub-sect. 7. — Notice of Contents. 

A . When Presumed. 

401. Reference in prospectus.] — A person wh 
would otherwise be entitled to set aside a contrac 
on the ground of fraud, cannot do so if, aftc 
discovering the fraud, he has acted in a mann< 
inconsistent with the repudiation of the contract 
Where, therefore, ’ a person was induced to tak 
shares in a co. on the faith of representatioi 
contained in the prospectus, which he afterwarc 
discovered to be false, So subsequently to tl 
discovery instructed bis broker to sell the shares 
Held : his name could not be removed from tl 
register. 

Senible : if a prospectus of a co. states that tl 
arts, of assocn. may be seen at a certain plac 
a person taking shares on the faith of the pro 
pectus, So without inspecting the arts., must 1 
held to do so with notice of the contents of su< 
arts., provided they do not contain anythii 
incompatible with the prospectus. — Re Hop 
Malt Exchange So Warehouse Co., Ex 
Briggs (1860), L. R. 1 Eq. 483 ; 35 Beav. 275 
35 L. J. Ch. 320 ; 14 L. T. 39 ; 12 Jur. N. S. 32! 
55 E. R. 900. 

Annotations : — Consd. Central Ry. of Venezuela v. Kh 
(1867), L. R. 2. H. L. 99. Distil. Re Cheltenham & Swi 
sea Ry. Carriage & Waggon Co., Little’s Case (1869), 
L. T. 162. Consd. Re Murray, Dickson v. Murray (18* 



Corpn. (1895), IS R. 287. Mentd. Be Metropolitan C 
Consumers' Assocn., Ex p. Edwards (1891), 64 L. T. 5( 

Memorandum differing from prospectus.] 

Sect. 8, sub-sect. 4, post . 


the allocation ot the 

BhmatoriJJ ? a _ e WTen 

So! required for the memo- 

randum of assocn., where h f? irmar ^ was 


entered for the statutory single share : 
— Held : deceased had incurred no 
liability to the oo. except as a party 
to the memorandum of assocn., by 


which he boc&me bound to take 
share. — Mollkson & Grigor 
Fraser's Trustees (1881), 8 R. 
of Sees.) 630 ; 18 Sc. h. R. 486.- 




Companies. 


Sect. 7 , — The memorandum and articles of associa - 
turn: Sub-sect. 7, A. & B.] 

402. Applicant for shares — Duty to Inspect.] — 

Re Anglo-Greek Steam Co., No. 159, ante . 

403. .] — Re Barned’s Banking Co., 

Peel’s Case, No. 302, ante. 

404. .] — Oakes v. Turquand & 

Harding, Peek v. Turquand & Harding, Re 
Overend, Gurney & Co., No. 1, ante . 

405. Agreeing to be bound — Neglect to 

examine no bar to recission.J — (1) Where a person 
believes that he has been misled, by representa- 
tions which are false or deceptive, into taking 
shares in a proposed co. it is his duty to raise 
the objection at an early period, & to be guilty of 
no needless delay. 

(2) The same rules as to false or deceptive 
representations which are applicable to contracts 
between individuals are also applicable to con- 
tracts between an individual & a co., though 
allowance must be made for exaggerations. No 
mis-statement or concealment of any material 
facts or circumstances ought to be permitted in 
a prospectus issued to invite persons to become 
shareholders in a projected co. The public are, 
in such a case, entitled to have the same oppor- 
tunity of judging of everything material to a 
knowledge of the true character of the under- 
taking as the promoters themselves possess. 

(3) The expression of a fact will often amount 
to misrepresentation. 

(4) Where there has been fraudulent misre- 
presentation, or wilful concealment of facts, by 
which a person has been induced to enter into a 
contract, it is no answer to his claim to be relieved 
from it, that he might have known the truth by 
proper inquiry. 

(5) The phrase “ available capital of the co.” 
is not a true, but is a deceptive description of 
capital which may be raised under the borrowing 
powers conferred upon directors. 

(0) Where a prospectus described a contract 
for the construction of a line of railway as entered 
into at “ a price considerably within the available 
capital of the co.,” & the facts were, that from the 
nominal capital of £500,000 were to be deducted 
£50,000 as the price of purchasing the concession 
to make the railway, &> the contract price for 
making it was £420,000, the representation was 
held to be untrue & deceptive. 

A prospectus of a railway co. stated that 
the engineer’s report, maps, plans, etc., may be 
inspected, & further information obtained at the 
offices of the co.’’ An appct. for shares signed 
the printed form of appln. in which as usual, it 
was stated that he agreed to be bound by the 
conditions & regulations contained in the memo- 

r ?i ^ ar ^ 8 * fl'Ssocn. An examination of 
all these papers would have afforded him the 
information, the want of which he alleged as a 
ground for rescinding his contract. Trusting to 

re P re sentations he did not examine all : 

Held : his neglect to do so was no answer to his 
demand to be relieved from the contract. 

(8) A bill was filed to rescind the contract on 
the ground of there having been misrepresentations 
of facts. Relief was given in the ct. below on 


only some of the alleged grounds. An appeal 
was brought against the decree ; — Held : it was 
open to reap, to sustain the decree on any or all 
of the grounds stated in his bill. 

(9) A prospectus omitted to state that a deposit 
of £20,000 out of a capital of £500,000, had been 
made, & was liable to forfeiture if the works were 
not commenced by a certain day : — Held : this 
was no ground for a charge of improper conceal- 
ment. 

(10) A grant from a foreign govt, of the right 
I to make a railroad reserved to the concessionnavres 

a certain number of shares. This was not men- 
tioned in the prospectus. The concessionnavres 
having sold their rights to the co. : — Held : this 
was no improper omission. 

(11) The prospectus stated that the foreign 
govt, had promised a free grant of 30,000 acres 
to the contractors of the railroad, but it omitted 
the qualification that the grant only extended to 

! lands in the province through which the lines 
should pass not belonging to private individuals : — 
Held: not to be an unfair statement, because 
such a qualification must be implied. 

(12) For the same reason, a statement was held 
to be not unfair, that the foreign govt, had 
guaranteed £9 per cent, on the money expended 
on the railroad, though the qualification was 
omitted that the guarantee was limited to the 
event of the railroad not producing that amount 
without default of the co. 

(13) A statement that the contractor agreed 
to pay £2 10s. per cent, on paid-up capital, but 
which omitted to mention that his liability was 
limited to *£20,000 : — Held : to be an improper 
statement. 


(14) Semble : several mis-statements taken 
together may give a right to relief, which none 
of them standing alone would have been sufficient 
to warrant. — C entral Ry. Co. op Venezuela 


(Directors, etc.) v. Kisch (1807), L. 11. 2 H. L. 
99 ; 30 L. J. Ch. 849 ; 10 L. T. 500 ; 15 W. R. 
821, H. L. ; rcvsg. S. C. sub nom . Kisch v. Central 
Ry. Co. op Venezuela, Ltd. (1805), 3 De G. J. 
Sc 8m. 122, L. JJ. 


Annotations: — As to ( 1) Gonsd. Estates Investment Co., 
Ex ]). Ashley, Scholey v. Central Ry. of Venezuela (1870), 
39 L. J. Ch. 354 ; He Estates Investment Co., Me Nidi's 
Case (1870), L. R. 10 Eq. 503 ; lit Scottish Petroleum 
Co. (1883), 23 Ch. D. 413. Befd. Re Cana<Uan Native Oil 
Co., Fox’s Case (1868), L. R. 5 Eq. 118; Rt Estates 
Investment Co., Ex p. Pawle (1869), 38 L. J. Ch. 318 ; 
Newlands v. National Employers* Accident Assocn. 
(1885), 54 L. J. Q. B. 428; As to (2) Consd. Rosa v. 
Estates Investment Co. (1866), L. R. 3 Kq. 122; Re 
Overcnd Gurney, Oakes v. Turquand Sc Harding, Peek v. 
Turquand & Harding (1867), L. R. 2 H. L. 325; Re 
Reese River Silver Mining Co.. Smith's Case (1867), 
2 Ch. App. 604 ; Scott v. Snyder Dynamite Projectile 
Co. (1892), 67 L. T. 104. Befd. Denton v. Macneil (1866), 
L. R. 2 Eq. 352 ; Henderson v. Lacon (1867), L~ R. 5 
Eq. 249 ; Re Madrid Bank, Wilkinson's Case (1867), 
36 L. J. Ch. 489 ; Re Anglo •Danubian Steam Navigation 
Sc Colliery Co., Walker's Case (1868), L. R. 6 Eq. 30 ; 
Chester v. Spargo (1868), 18 L. T. 314; Hodgklnson v. 
KeUy (1868), L. R. 6 Eq. 496 : Cornell v. Torrens, Cornell 
v. Hav, Cornell v . Massey (1873), 42 L. J. C. P. 136 ; 
Blenkhom v. Penrose (1880), 43 L. T. 668 ; Bellairs v. 
Tucker (1884), 13 Q. B. D. 562. As to (4) Consd. Scott 
v. Snyder Dynamite Projectile Co. (1892), 67 L. T. 104. 
Befd. Hodgklnson v. Kelly (1868), L. It. 6 Kq. 496 ; 
Panama Sc South Padflo Telegraph Co. v. India Rubber, 
Gutta Percha, & Telegraph Works Co. (1875), 10 Ch. 
App. 520, n. ; Blenkhorn v. Penrose (1880), 43 L. T. 668 ; 
Mathias v. Yetts (1882), 46 L. T. 407. As to (5) Sc (6) 
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402 i. Applicant for shares — Dut 
to inspedr-~Within reasonable time.}- 
A shareholder who has had severs 
years within which he could make him 
self aware of the terms of the memo 
randum of assocn. & who has drawi 
several dividends, is. not entitled t! 


shareholders on the ground that the 
co. is carrying on business in a manner 
In which it ought not to do. — Gray 
v. Equitable Insurance Assocn. 
ofNew Zealand (1888), 6 N. Z. L. R. 

450*“ N«Z| 

402 ii. - Prospectus specifying 

time & place for inspection . } — -Where a 


a prospectus which informs the reader 
that a memorandum & arts . of assocn. 
exist, that they may be seen at a 
specified place, Sc that shares are to 
bo taken up subject thereto, an applt. 
will he held to have examined the 
memorandum Sc arts, before he applied 
for shares, — Re Waipori Rivkr- 
D redoing Co., Ltd., Shaw’s Case 
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Gonad. Kent v. Freehold Land & Brickmaking Co. (1867). 
L. R. 4 Eq. 588. As to (8) Retd. Cargill Bowe^ 1878) 
10 Ch. D. 502; Symonds v. City Bank (1886), 34 W. R. 


to (9) to (18) Consd. Aaron’s Reels v. Twiss, 
U896] A. C. 273. Reid. Re Cachar Co.. Lawrence’s Case, 



L. J. Ch. 253 1 , Byrne v. MUlom & Askam Haematite 
Iron Co. (1901), 46 Sol. Jo. 85. Generally, Mentd. Scholey 
v . Central Ry. ol Venezuela (1866), 14 W. R. 786. 

406. Non-members contracting with company 
— Notice ol registered deed of settlement.] — By the 
deed of settlement of a joint stock company, the 
directors were authorised to borrow, under the 
common seal of the company, such sums as should 
from time to time, by a resolution passed at a 
general meeting of the company be authorised to 
be borrowed, not to exceed a certain sum. At a 
general meeting the directors were authorised to 
borrow such sums & at such interest for such 
periods as they might deem expedient, in accord- 
ance with the provisions of the deed of settlement 
Sc the Act of Parliament. The directors having 
borrowed £1,000 on bond, under the common 
seal of the company, it was held, that the company 
were liable to repay the amount, whether the 
resolution was or was not a sufficient authority 
to the directors to borrow, for though parties 
dealing with joint stock companies are bound to 
take notice of any limitation of the authority of 
the directors in the deed of settlement, yet, where 
the directors, as in this case, have power to borrow, 
the lenders of the money have a right to presume 
that the company which put forward their directors 
as authorised to borrow, have taken every step 
requisite to empower them to do so. — Royal 
British Bank v. Turqitand (1856), 6 E. Sc B. 327 : 
25 L. J. Q. B. 317 ; 2 Jur. N. S. 663 ; 119 E. R 
886, Ex. Ch. 

Annotations Apprvd. & Folld. Agar v. Athenaeum Life 
Assce. Soc. (1858), 3 C. B. N. S. 725 ; Balfour v. Ernest 
(1859), 5 C. B. N. S. 60; Commercial Bank of Canada 
v. G. W. Ry. of Canada (1865), 3 Moo. P. C. C. N. S. 295. 
Folld. TotterdeU v. Fareham Blue Brick & Tile Co. (1866) 
L- R. 10. P. 674. Consd. Fountaine v. Carmarthen 
Ry. (1868), L. Ii. 5 Eq. 316. Apld. Re Land Credit Co. 
ot Ireland, Ex p. Overend, Gurney (1869). 4 Ch. App. 
460. Consd. Re London, Hamburg, & Continental 
Exchange Bank, Zulueta’s Claim (1870), 5 Ch. App. 444 ; 
East Holyford Mining Co. t>. Costelloe (1871), 19 W. R. 
1010 ; Colonial Bank of Australasia v. Wilian (1874> 
L- R- 5 P. C. 417. Apld. Mahony v. East Holyford 
Mining Co. (1875), L. R. 7 H. L. 869. Distd. Irvine v. 
» n « 1 44 Ba a? 5? Australia (1877), 2 App. Cas. 366. Consd. 

Briton Mcsdioal & General Life Assocn. (1889), 5 T. L. R. 
502. Folld. County of Gloucester Bank v. Rudry Merthyr 
* House CoaPCollIery Co., [1895] 1 Ch. 629. 
Apia. Deyo. Pullinger Engineering Co., [1921] 1 K. B. 77. 
Reid. Curteis r. Anchor Insce. (1857), 2 H. & N. 537 ; 

Life Assce. Soc., Ex p. Eagle Insce. (1858), 

4 K. & J. 549 ; Athenaeum Life Insce. v. Pooley (1858) 
28 L. J . Ch. 119 ; Re Bank of Hindustan, China, & Japan! 
Campbell’s Case, Hippisley’s Case, AUson’s Case (1873), 

9 Ch. App. 1 ; Re County Palatine Loan & Discount Co.. 

/IQIV IV A ✓ll* A Aik ^ w ^ ^ 


Oartmoll'a Cmo< 1874), 9 tlh. AppT 6»lT RIoheT 

^ T '".874), L. H. 9 Exoh. 224 ¥ 


Melbourne Banking Corpn.j. Brougham (1878), 4 App. 

Ry. Wagon Co. v, Maolure (1881), 


Ry. Carriage & Iron Co. (1! 

Melbourne Banking C 

Sf s «r 15 « : Yorkshire - -=,~ -——<7 Ktool ,. 

30 W. R. 288 ; Ward v. Royal Exchange Shipping Co.. 
E* p l 88 7 2' 58 L. T. 174 ; Re Hampshire Lan<J 

OQn [189 6 2 Oh. 743 ; Duck v. Tower Galvanizing Co 
[1901) 2K. B. 314 ; Premier Industrial Ba^fcfrlton 
Manufacturing Co., & Crabtree, ri909) 1 K. B. 106 
& 8 $ td i 4 ss ??- r , v .- Harding (1858), E. b! 

L R 5*0 ’pW V ‘ Poole & Bournemouth Ry. (1870), 

407 .,] — There can be no remedy 

against a co. registered under 1844 Act, on any 
contract, m which a director of the co. was a 
party, & m which he was interested, unless the 
provisions of sect. 29 have been strictly observed. 

A contract by the directors of one co. to pur- 
chase the trade of another co. is not binding, 
unless it is authorised by the deed of settlement 
of each co., & is made according to its provisions. 
Qu, : whether when directors have entered into 
J. — VOL. IX. 


a covenant which is void, their co. can be liable 
for acts done in consequence of such covenant. 

The legislature devised the plan of incorporating 
cos. in a manner unknown to the common law, 
with special powers of management & liabilities, 
providing at the same time that all the world 
should have notice who were the persons authorised 
to bind all the shareholders by requiring the co- 
partnership deed to be registered, certified by 
the directors, Sc accessible to all, Sc besides in- 
cluding some clauses as to the managers in 1844 
Act, s. 7, etc. AH persons therefore must take 
notice of the deed & the provisions of the Act. 
If they do not choose to acquaint themselves with 
the powers of the directors, it is their own fault ; 
Sc if they give credit to any unauthorised persons, 
they must be contented to look to them only, & 
not to the co. at large. The stipulations of the 
deed which restrict Sc regulate their authority 
oblige those who deal with the co. ; Sc the directors 
can make no contract so as to bind the whole body 
of shareholders, for whose protection the rules are 
made, unless they are strictly complied with. 
The contract binds the persons making it, but no 
one else. Those provisions which give to the 
directors discretionary powers of management do 
not affect strangers, Sc the co. is bound by the 
exercise of the discretion which they have con- 
sented to give. Other stipulations are directory 
merely, Sc do not constitute conditions to the 
exercise of the power, but they form the subject 
of an action against the directors for the bread 
of their contracts expressed or implied in the 
deed. The great body of shareholders, for whose 
protection these limitations of authority are pro- 
vided, cannot be affected unless they are com- 
plied with. They can act Sc contract only through 
their directors, Sc the acts of the individual share- 
holders have no effect whatever on the co. at large 
(Lord Wensleydale).— Ernest v. Nicholls 
(1857), 6 H. L. Cas. 401 ; 30 L. T. O. S. 45 : 3 
Jur. N. S. 919; 6 W. R. 24; 10 E. R. 1351, 
H. L. ; revsg. S. C. sub nom. Re Sea, Fire Sc Life 
Assurance Co., Port of London Ship Owners' 
Loan Sc Assurance Co.’s Case (1854), 5 De G. M. 
& G. 465, L. JJ, 

Annotations : — Consd. Re Athenaeum Life Assce. Soc., Ex o, 
Eagle Insce. (1858), 4 K. 8c J. 549. Distd. Conybeare v, 
New Brunswick & Canada Ry. & Land Co. (1860), 1 De 
G. F. & J. 578. Consd. Re Era Assce. Soc., Williams 
4 ?r£4 or c f^ (I860), 2 John. 8c H. 40(5 ; Re Era 
4r 8 o Ce * p ase » Anchor Case (1862), 1 Hem. 8c M 

? 72 rfc Re Norwich Equitable Fire Assce. Soc. (1887), 5€ 

/i oko\ o Vi vt v * Athenaeum Life Assce. Soc 

U858), 3 C.B.N. S. 725 ; Athenaeum Life Assce. Soo. v 
Pooley ( 1858), 3 Do G . & J. 294 ; Prince of Wales Assce 
S’JF ai *! in8r E * A*? 6 !®’ J ? 3 5 Re Athenaeum Assce 

8c Educational Assce 
(1859), 28 L. J. Ch. 335 ; Re London 8c Eastern Banking 
To *P n 'i* Ex *>: Longworth’s Exors. (No, 2), (1859) John 
Brownin F v. Great Central Mining Co. of Dovoi 
(i860), 5 H. 8c N. 856; Re Phoenix Life Assce., Ex p 
Martin (1860), 2 L. T. 196 ; Re Saxon Life Assce. Soc. 
Anchor Assce. Co.’s Caso, Era Assce. Soc. Case, Re Ere 
Assce. Soo., Williams’s Case, Anchor Assce. Co.’s Case 
(1863), 32 L. J. Ch. 206 ; Re State Fire Insce. (1863), 1 
dc Sm. 634 ; Kearns u. Leaf, Aldebert v. Kearm 
(1864), 1 Hem. & M. 681 ; Re State Fire Insce. (1865), 

34 L. J. Ch. 436 ; Fountaine v. Carmarthen Ry. (1868) 
/TqI\\ 6 t E 9; ?! 8 I _ East Holyford Mining Co, 

i 1 §7 *ir L. 869. Mentd. Hickman v. Cox (1857 ), 

2, §*. 523 L London Dock Co. v. Sinnott (1857), E 

E. & B. 347 : Metropolitan Saloon Omnibus Co. v 
Hawkins (1859). 4 H. 8c N. 87 : Re Royal British Bank, 
Nicol’s Case (1859), 3 De G. 8c J. 387 ; Re Magdalena 
Steam Navigation Co. (1860), John. 690 ; Re Nationa 
Patent Steam Fuel Co., Baker’s Case (I860), 1 Drew. & 
Sm. 55 ; Stears v. South Essex Gas-Light & Coke Co, 
(I860), 9 C. B. N. S. 180 ; Re Phoenix Life Assc<'., Burgee 
& Stock’s Case (1862), 2 John. 8c H. 441. 

B. Extent of Notice . 

408. As against applicant for shares — Docu- 
ments referred to.] — Central By. Co. or 

H 
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Sect, 7. — The memorandum and articles of associa- 
tion; Sub-sect . 7, B. ; sub-sect . 8, A. dc B. (a) 

<fc m 

Venezuela (Directors, etc.) v. Kisch, No. 405, 
ante . 

409. As against non-member contracting with 
company — Presumption that exercise of powers 
duly authorised.] — R oyal British Bank v . Tur- 
quand, No. 400, ante, 

410. .] — Where arts, of assocn. of 

an incorporated co. empower the directors to make 
regulations as to the quorum of directors necessary 
to authorise the affixing of the common seal, an 
outside person taking a deed under the co.’s seal 
signed by two directors & the secretary is entitled 
to assume that the regulations, if any, made by 
the directors have been complied with. A plea of 
non est factum cannot be sustained by evidence that 
regulations have been made requiring a quorum of 
three directors. — County op Gloucester Bank 
v. Rudby Merthyr Steam & House Coal 
Colliery Co., [1895] 1 Ch. 629 ; 64 L. J. Ch. 
451 ; 72 L. T. 375 ; 43 W, R. 480 ; 39 Sol. Jo. 
331 ; 2 Mans. 223 ; 12 R. 183, C. A. 

Annotations: — Consd. Premier Industrial Bank v, Carlton 

Manufacturing 1 Co., & Crabtree, [1909] 1 K. B. 106. 
Refd. Be Bank of Syria, Owen & Ashworth's Claim, 
Whitworth's Claim, [1900] 2 Ch. 272; Duck v. Tower 
Galvanizing Co., [1901] 2 K. B. 314: Ruben i>. Great 
Fingall Consolidated, [1904] 1 K. B. 650 : Be fireproof 
Doors, Umney v. The Co., [1916] 2 Ch. 142 ; Dey v . Pul* 
linger Engineering Co., [1921] 1 K. B. 77. Mentd. 
Poole t>. Downe* (1897), 76 L. T. 110 : Stamford, Spalding, 
Sc Boston Banking Co. v. Keeble (1913), 82 L. J. Ch. 388. 

See, also, Corporations, Vol. XIII., pp. 308, 
369. 


Be Borough Commercial Sc Bldg. Soc., [1893] 2 Ch. 242 ; 
Be Denver Hotel Co., [1893] 1 Ch. 495. Expld. British 
Sc American Trustee Sc Finance Corpn. v. Couper, [1894] 
A. O. 399. Consd. Lock v, Queensland Investment Sc 
Land Mortgage Go., [18961 1 On 397. Apld. BeUerby v. 


Sub-sect. 8. — Validity. 

A, Memorandum, 

411. Validity of objects — Purchase of company’s 

own shares.] — A co. incorporated under the Cos. 
Act, 1862 (c. 89), was empowered by its memo- 
randum of assocn. to acquire & carry on a par- 
ticular manufacturing business, A any other 
businesses which the co. might consider to be in 
any way conducive or auxiliary thereto or in any 
way connected therewith. The arts, of assocn. 
purported to authorise the co. to purchase its own 
shares. The co. bought A partly paid for certain 
shares of one of its members. On a claim made in 
the winding-up of the co. by the member for the 
balance of the purchase-money : — Held : the pur- 
chase was void because it was a trafficking in 
shares not within the objects of the co. as defined 
by the memorandum, A because such a purchase, 
even if it had been expressly authorised by the 
memorandum, was not a “ lawful object ” for 
which the co. could have been incorporated under 
the Cos. 1862 Act, A also was a mode of reducing 
capital impliedly prohibited by the 1807 & 1877 
Acts. — Trevor v, Whitworth (1887), 12 App. 
Cas. 409 ; 57 L. J. Ch. 28 ; 57 L. T. 457 ; 36 
W. R. 145 ; 3 T. L. R. 745 ; 32 Sol. Jo. 201, H. L. 

Annotations Consd. Be Walker & Hacking (1887), 57 L. T. 
763 ; Be Almada & Tirito Co. (1888), 38 Ch. D. 415 ; 
Lee v. Neuchatel Asphalt© Co. (1889), 41 Ch. D. 1. 
Apld. Be Merslna & Adana Construction Co. (1889), 5 
T. V' 680. Consd. Kichbaum v. City of Chicago 
Grain Elevators, [1891] 3 Ch. 459 ; Ooregum Gold Mining 
Co. of India v. Roper. Wallroth v, Roper, [1892] A. C. 
125 ; Be Eddystone Marine Insoe., [1893] 3 Ch. 9. Distd. 


Rowland Sc Morwood's S.S. Co., [1902] 2Gb. 14. Consd. 
Rowell v. Rowell, [19121 2 Cb. 609. Befd. Faure Electric 
Accumulator Co. v, Pnillipart (1888), 68 L. T. 520 ; 
Be London Celluloid Co., Bayley Sc Hanbury’s Cases 
(1888), 59 L. T. 109 ; Be Railway Timetables Publishing 
Co., Ex p, Sandys (1889), 58 L. J. Cb. 504 ; Be Sharpe, 
Be Bennett, Masorno Sc General Life Assce. v. Sbarpe, 
[1892] 1 Cb. 154: Be Sovereign Life Assoe., [1892] 3 Ch. 
279 ; Vemer v. General Sc Commercial Investment Trust, 
[1894] 2 Cb. 239 ; Metropolitan Coal Consumers' Assocn. 
v. Sorlmgeour (1895), 44 W. R. 35 ; Welton v. Baffery, 
[1897] A. C. 299 ; Mother Lode Consolidated Gold Mines 
v. Hill (1903), 19 T. L. R. 341 ; Bury v, Famatina 
Development Corpn., [1909] 1 Ch. 754 ; Hopkinson v. 
Mortimer, Harley, [1917] 1 Cb. 646; I. R. Comrs. v, 
Blott, I. R. Comrs. v. Greenwood, [1921] 2 A. C. 171. 
Mentd. Be West London Commercial Bank, Whiteloy's 
Case (1889), 60 L. T. 807 ; Be Lamson Store Service Co., 
Be National Reversionary Investment Co. (1895), 2 Mans. 
537 ; Be Thomas, Andrew v, Thomas, [1916) 2 Ch. 331. 

See, generally, Nos. 4046-4055, post, 

412. Exclusion of operation of 1862 Act, s. 161.] 
— It is competent for a co. by its memorandum 
of assocn. to exclude the operation of the above 
sect, in the event of a sale by the co. of its under- 
takings to another co., the whole or part of the 
consideration for such sale being shares in the 
purchasing co., notwithstanding that at the time 
of the execution of the contract for sale it is in 
contemplation to wind up the selling co. volun- 
tarily. — Cotton v. Imperial A Foreign Agency 
& Investment Corpn., [1892] 3 Ch. 454 ; 01 
L. J. Ch. 084 ; 67 L. T. 342 ; 8 T. L. It. 777. 

Annotations : — Consd. Payne v, Cork Co., [1900] 1 Cb. 308. 
Consd. A Folld. Doughty v. Lomagunda Reefs, [1902] 
2 Cb. 837. Dbtd. A N.F. Bisgood v, Henderson's Trans- 
vaal Estates, [1908] 1 Cb. 743. 

413. .] — Bisgood v, Henderson’s Trans- 

vaal Estates, Ltd., No. 1226, post. 

See , How , 1908 Act, s. 192 (i). 

What companies may be registered .] — See Sect. 4, 
sub-sect. 2, ante, 

B . Articles. 

(a) In General. 

414. Articles conforming in principle with 
Table A.] — The directors of a co. limited by shares 
may receive payment from a shareholder of any 
amounts remaining unpaid on his shares, A may 
pay out of capital interest on sums so paid up in 
advance of calls, either under Table A of 1802 
Act, if applicable, or under provisions to the same 
effect in the co.’s arts, of assocn., provided they 
do so in good faith, A in the honest exercise of the 
discretion confided to directors. 

Whatever might have been argued with refer- 
ence to what has been called the general law 
without Table A, or without that portion of it to 
which reference has been made, I confess I do not 
think it very material to consider; because the 
insertion of Table A with the 7th sect., giving a 
sanction by the Legislature to an arrangement 
which is exactly the same as the present arrange- 
ment in principle, A indeed almost in words, 
seems to me to remove all doubt whatever from 
this matter. Whatever may be the meaning of 
it, or whatever cause the Legislature may have 
had for placing it there, there it is, A to argue 
that it is ultra vires to do that which the Legislature 
has expressly sanctioned in the example it has 


PART III. SECT. 7, SUB-SECT. 8.— 

B. (a). 

g. Articles adopting Table A un- 
less excluded — Article inconsistent with 
Toble A — Table A excluded by implica- 
iww.3 — Arte, of assocn. provided that 

ISjJ 6 a A Schedule of 

1908 Act should apply " only so far 


as they are not excluded, or altered, 
or modified " thereby. They expressly 
excluded some of the clauses of Table 
A, but not clause 99, which empowers 
directors, before recommending a 
dividend to set aside a sum as reserve. 
The co.'s 12th article provided that 
"after allowing for all charges, in- 


cluding the payment of directors* 
salaries, the profits of the company shall 
be applied " in payments to share- 
holders: — Hdd: Article 12 was incon- 
sistent with olause 99 of Table A Sc 
therefore excluded it by implication. — 
Paterson v. Paterson A Sons, Ltd., 
[1917J S. C. (H. L.) 13. —SCOT. 



Past III.— Companies under Companies (Consolidation) Act, 1908, etc. 99 


eiven of the arts, of assocn. in the statute itself 
seems to me to be somewhat absurd (Lord 
Halsbury, C.).— Lock v. Queensland Invest- 
ment So Land Mortgage Co., [1890] A. C. 401 ; 
05 L. J. Oh. 798 ; 75 L. T. 3 ; 46 W. R. 05 ; 40 
Sol. Jo. 598, H. L. 


(b) Particular Articles. 

415. Provision for calls on shareholders — In 
excess of capital stated in memorandum— Though 
shares fully-paid.] — The P. Co. was registered as 
a co. with limited liability under 1802 Act. The 
memorandum of assocn. stated the capital to be 
£100,000, divided into 100 shares of £1,000 each. 
All these were allotted, & had been fully paid-up. 
The co.’s arts, of assocn. provided that in case 
increased funds should be necessary for the pur- 
pose of the undertaking, the same, to an extent 
not exceeding £200 per share, should be contri- 
buted by the holders for the time being of the 
100 shares rateably in proportion to the number 
of their shares, So that such increased funds should 
be treated as a debt from the co. to be repaid with 
interest previous to the division of any profits 
at such rate of interest So in such manner as the 
committee might think fit. Increased funds 
became necessary for the purpose of the under- 
taking So thereupon a resolution was duly made by 
the proper representatives of the co., that in accord- 
ance with the above arts, a call of £200 per share 
be made ; that the amount be treated as a debt 
from the co. to be repaid with interest at the rate 
of 7J per cent, previous to the division of any 
profits. This resolution was duly notified to 
deft., who at the time was the registered holder 
of four shares in the co. Deft, refused to contribute 
any money which he was thus called upon to 
contribute to the co., So thereupon this action was 
brought to enforce the payment of £200 per share 
be deft, as a debt due from him to the co. — as a 
member thereof — under 1862 Act, s. 16 : — Held : 
(1) this mode of raising contributions from the 
shareholders by way of loan was not an alteration 
made by the co. in the conditions, as to the 
amount So limit of its capital, contained in its 
memorandum of assocn., so as to be illegal within 
1802 Act, s. 12 ; (2) the passing So service of the 
above resolution made the sum of £200 per share 
payable by the shareholders, So recoverable from 
them by the co. by action under 1862 Act, ss. 10 
So 17, as a debt due from the members to the co. 
in the nature of a specialty debt. — Peninsular 
Co., Ltd. v. Fleming (1872), 27 L. T. 93. 

416. Restraint of right of action.] — Defts. were 
a limited co., for the mutual insurance of ships 
belonging to members. In Dec. 1868, pltf. became 
equitable mortgagee of the ship H., D. being 
registered owner. No copy of the rules were ever 
given to pltf., So he had no knowledge of the pro- 
visions until after the loss of the vessel : — Held : 
in the Ct. of Queen’s Bench (1) the policy suffi- 
ciently specified the particular risk or adventure 
within 30 & 31 Viet. c. 23, s. 7 ; (2) defts. were 
precluded from saying pltf*, who was the owner 
of the ship, was not a member of the society, after 
having accepted an insurance So taken premiums 
So other payments from him ; (3) the fact that 
pltf. turned his equitable interest into a legal 
interest after the policy was renewed by him did 
not bring the case within art. 03 ; but (4) defts. 
were entitled to judgment : for the contract was 
contained in the policy, & any of the arts, applic- 
able ; So art. 39 which regulated the manner of 
the payment under the policy did not exclude the 
jurisdiction of the courts of law, but made it a 


condition precedent to bringing an action that the 
loss of the particular member should have been 
first decided upon by the directors, subject to 
the appeal given by art. 84. The Exchequer 
Chamber reversed the judgment of the Queen’s 
Bench. 

By Amphlett, B., on the ground that, if the 
investigation by the directors had been properly 
conducted the action could not have been main- * 
tained ; but that the conduct of the directors, 
by adjudicating against pltf.’s claim without 
hearing him, or giving him an opportunity of 
being heard, was not binding on pltf. ; So that, 
under the circumstances, defts. could not take 
advantage of the wrong done by their agents by 
setting up as a defence that the determination 
of the directors in favour of pltf. was a condition 
precedent to bringing the action, So that an actual 
loss being admitted, pltf. was entitled to recover 
the amount. By Kelly, C.B., & Brett, J., on the 
ground that such of the arts, as were applicable 
must be read with the policy, So that arts. 39, 83, 
& 84 were intended to prevent the insured from 
maintaining any action or suit at all in the ordinary 
cts. in respect of any dispute arising on the policy ; 
So that therefore the arts, were invalid, & 
did not prevent pltf. from maintaining his 
action. Archibald, J. & Pollock, B., were of 
opinion that the judgment ought to be affirmed 
on the ground taken by the Queen’s Bench. — 
Edwards v. Aberayron Mutual Ship Insur- 
ance Society (1876), 1 Q. B. D. 563 ; 34 L. T. 
457 ; 3 Asp. M. L. C. 154, Ex. Ch. 

Annotation : — Generally , Coned. Trainor v. PhoBnix Fir© 
Assce. (1891). 65 L. T. 825. 

417. Restraint of right of contributory — To 
petition for winding-up.] — The right given by 1862 
Act, s. 82, to a contributory to petition for the 
winding-up of a co. cannot be excluded or limited 
by the arts, of assocn. of the co . — Re Peveril 
Gold Mines. Ltd., [1898] 1 Ch. 122 ; 67 L. J. Ch. 
77 ; 77 L. T. 505 ; 46 W. ft. 198 ; 14 T. L. R. 80 ; 
42 Sol. Jo. 90 ; 4 Mans. 398, C. A. 

Annotations : — Reid. Payne v . Cork Co., [1900] 1 Ch. 308 s 
Punt v. Symons, [1903] 2 Ch. 506 ; Ayro v. Skelsey's 
Adamant Cement Co. (1904), 20 T. L. R. 587 ; Bisgood 
v, Henderson’s Transvaal Estates, [1908] 1 Ch. 743. 

418. Exclusion of power to alter articles.] — A 

co. cannot contract itself out of the provisions 
of 1862 Act, s. 50, by a clause in its arts, excepting 
any regulation contained in the arts, from the 
operation of the section, So a resolution of a general 
meeting of the co. to alter or modify such regula- 
tion will be valid. — W alker v . London Tram- 
ways Co. (1879), 12 Ch. D. 705 ; 49 L. J. Ch. 23 ; 
28 W. R. 103. 

Annotations .—Retd. Re Barrow Haematite Steel Co. (1888), 
59 L. T. 500 ; Goode t?. Ladles' Dress Assocn. (1893), 37 
Sol. Jo. 340; Re Hyderabad (Deccan) Co. (1896), 75 
L. T. 23 ; Andrews v. Gas Meter Co., [1897] 1 Ch. 361 ; 
Allen i?. Gold Reefs of West Africa, [1900] 1 Ch. 656 ; 
Punt v . Symons, [1903] 2 Ch. 506 ; Ayre v. Skelsey's 
Adamant Cement Co. (1904), 48 Sol. Jo. 572. 

See , generally , Sect. 30, sub-sect. 2, C., post. 

419. Power to allot unallotted shares among 
shareholders — Without further payment.] — (1 ) After 
a resolution has been passed for winding-up a co. 
voluntarily, a shareholder cannot, as a general 
rule, obtain a compulsory order for winding-up, 
or an order for continuing the voluntary winding- 
up under supervision. The only exceptions to 
the rule are where the resolution has been passed 
fraudulently, or where creditors appear to support 
the petition. 

(2) By the arts, of assocn. of a limited co. the 
directors were authorised, when it should appear to 
them that the capital for the time being sub- 
scribed was sufficient for the purposes of the co., 
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Sect. 7. — The memorandum and articles of associa- 
tion: Sub-sect. 8, B . ( b ) & (c).] 

to allot the remaining unallotted shares among 
the shareholders in proportion to the number of 
shares then held by them, without receiving any 
money for them# When shares to the amount of 
one-fourth of the nominal capital had been allotted 
& paid-up, the directors allotted the remaining 
three-fourths, as fully paid-up shares, among the 
existing shareholders without further considera- 
tion, & petitioner became a purchaser of some of 
the shares in the market. The co. passed a 
resolution for a voluntary winding-up, Sc after- 
wards petitioner presented a petition for a com- 
pulsory winding-up : — Held: the provision in the 
arts, was highly improper ; but if it amounted to 
a fraud it was a fraud upon petitioner in his 
individual capacity as purchaser of the shares, Sc 
was not committed by or upon the co., Sc, there- 
fore, it was not within the scope of the Winding-up 
Acts to give relief in respect thereof. The petition 
for winding-up was accordingly dismissed. 

(3) Held : (per Bramwell, L.J.), if the alleged 
fraud could be proved, the guilty parties could be 
indicted for conspiracy. — Re Gold Co. (1879), 11 
Ch. D. 701 ; 48 L. J. Ch. 281 ; 40 L. T. 5 ; 43 
J. P. 052 ; 27 W. It. 341, C. A. 

Annotations : — As to (1) Refd. He Phoenix Electric Light & 
Power Co. (1883), 48 L. T. 260 ; Re Varieties, f 18931 2 
Ch. 235 ; Re Bishop, f 1900 J 2 Ch. 254 ; Re Hadleigh 
Castle Gold Mines, 11900] 2 Ch. 419 ; Re Haycraft Gold 
Reduction & Mining Co., [1900] 2 Ch. 230 ; Re National 
Distribution of Electricity Co., [1902] 2 Ch. 34. As to 
(2) Consd. London Trust Co. v. Mackenzie (1893), 62 L. J. 
Ch. 870. Refd. Re Ambrose Lake Tin Sc Copper Mining 
Co., Ex p. Taylor, Ex p. Moss (1880), 14 Ch. D. 390; 
Re British Seamless Paper Box Co. (1881), 50 L. J. Ch. 
497. Generally, Mentd. Arnot r. United African Lands, 
[1901] 1 Ch. 518. 

Issue of shares as fully-paid.] — See, generally, 
Sect. 20, post. 

420. Purchase of company’s own shares.] — The 

memorandum of an ordinary coal co. contained 
the usual powers, & the general clause at the end 
of its powers “ to do all things conducive to the 
attainment of the above objects.’ ’ The memo- 
randum contained no power authorising the co. 
to purchase its own shares. The arts, of assocn. 
expressly authorised the purchase by the co. of 
its own shares. The vendor to the co. had entered 
into an arrangement with it, by which the co. was 
to purchase on certain terms certain shares issued 
to him. The transaction was carried out per- 
fectly bond fide, Sc the co. was placed on the list 
of shareholders as owner of the shares. On a 
summons taken out by the liquidator to have the 
vendor placed on the list of contributories : — 
Held : the transaction was valid, & the vendor 
had effectually ceased to be a member of the co. 

A co. limited by shares can purchase its own 
shares when the arts, of assocn. expressly authorise 
the purchase, although the memorandum of 
assocn. contains no such power, provided the arts, 
are not intended to authorise any trafficking in 
shares for the purposes of profit. — Re Dronfield 
Silkstone Coal Co. (1880), 17 Ch. D. 76 ; 44 
L. T. 361 ; sub nom . Re Dronfield Silkstone 
Coal Co., Ltd., Ex p. Ward, 50 L. J. Ch. 387 ; 
29 W. R. 768, C. A. 

Annotations: — Consd. Guinness v. Land CorDn. of Ireland 
(1882), 22 Ch. D. 349; Trevor v. Whitworth (1887), 12 
App. Cas. 409. Refd. Re Mersina, Tarsus & Adana Ry. 
Construction Co. (1889), 1 Meg. 341 ; Eichbamn v. City 
of Chicago Grain Elevators, [1 891] 3 Ch. 459 ; Re Sovereign 
Life Assce. [1892] 3 Ch. i 79; Bellerby h. Rowffi®& 
Marwood s S.S. Co., [1902] 2 Ch. 14. Mentd. Re Ince 
Hall Rolling Mills Co. (1882), 23 Ch. “ 645, £ lie 
Florence Land & PubUc Works Co., NlcoPs Case, Tufncll 
Sc Ponsonby’s Case (1885), 29 Ch. 421. 


421. Not lawful object — Though authorised 

by memorandum.] — T revor v . Whitworth, No. 
411, ante . 

See , generally , Sect. 31, sub-sect, 2, B., post . 

422. Compulsory surrender of shares by 
employee — On termination of service.] — The arts, 
of assocn. of a co. provided that all employees of 
the co. other than the managing directors should, 
on the termination of their service, surrender their 
shares to the co. The co. was now being wound 
up, Sc a cashier who was discharged in 1882 
applied for the removal of his name from the list 
of contributories, Sc for repayment to him of the 
value as in 1882 of his shares, Sc for indemnity 
against subsequent calls ; — Held : no such relief 
could be granted . — Re Walker & Hacking, Ltd. 
(1887), 57 L. T. 763. 

See , generally , Sect. 26, post . 

423. Provision for compulsory transfer of 
shares.] — A provision in the arts, of assocn. of a 
co. for the compulsory transfer of shares is neither 
repugnant to the nature of personal property nor 
obnoxious to the rule against perpetuity. 

The fact that the liability to such compulsory 
transfer is to arise only in tne event of the share- 
holder’s bkpey., Sc the fact that the transfer is to 
be effected at a pre-arranged valuation which may 
possibly be less than the actual market value of 
the share at the time of transfer, do not in them- 
selves constitute a fraud upon the bkpey. law ; 
provided that both these provisions are made 
without undue preference, & bond fide with a view 
to the successful working of the co. 

A share in a co. is not to be regarded as a sum 
of money settled subject to certain conditions 
contained in the arts, of assocn. ; but is to be 
regarded as an interest in the co., measured, it is 
true, for the purposes both of liability Sc interest, 
by a certain sum of money, but impressed also 
from its inception with the various rig) its A 
liabilities contained in the contract entered into 
by means of the arts, of assocn. by all the share- 
holders inter se, in accordance with 1862 Act, 
s. 16. 

The rule against perpetuity has no application 
in the case of personal contracts. — Borland’s 
Trustee v. Bteel Brothers Sc Co., Ltd., [1001] 
1 Ch. 279 ; 70 L. J. Ch. 51 ; 47 W. R. 120 ; 17 
T. L. R. 45. 

Annotations : — Held. Brown v. British Abrasive Wheel Co., 

[1919] 1 Ch. 290. Mentd. S. E. Ry. v . Associated Portland 

Cement Manufacturers (1900), Ltd., [1910] 1 Ch. 12; 

Hickman v. Kent or Romney Marsh Sheep-Breeders* 

Assocn. (1915), 84 L. J. Ch. 088. 

See, generally, Sect. 23, sub-sect. 10, A., post. 

424. Restraint on employment of former 
employees of members — Restraint of trade.] — A 

society established for the protection of a par- 
ticular trade contained a rule that no member 
should employ any traveller, carman, or outdoor 
employee who had left the service of another 
member without the consent in writing of his late 
employer till after the expiration of two years ; — 
Held: by the Ct. of Appeal, the rule was un- 
reasonable, in restraint of trade, Sc void. 

But, Semble : a rule protecting the members 
against information gained by servants being 
improperly communicated to other members, if 
reasonably framed, would have been good.—* 
Mineral Water Bottle Exchange Sc Trade 
Protection Society v . Booth <1887), 36 Ch. D. 
465 ; 57 L. T. 573 ; 36 W. R. 274, C. A. 
Annotations Esfd. Chamberlain's Wharf v. Smith (1900), 

83 L. T. 238 ; Davies v . Thomas, [1920] 2 Ch. 189. 

See, generally , Trade Sc Trade Unions. 

425. Power to receive payment of calls In 
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advance — & payment of interest out of capital.] — 

Lock v . Queensland Investment & Land 
Mortgage Co., No. 414, ante . 

426. Exclusion of rights of dissentient member 
— On sale of undertaking.] — The arts, of assocn. of 
a co. provided that, “If at any time a sale or 
arrangement shall be made or proposed in pur- 
suance of 1862 Act, s. 101, the purchase-money 
to be paid for the interest of any dissentient 
member shall be such sum of money as the 
liquidator can obtain be selling the shares, stock, 
or other property to which such dissentient 
member would have been entitled upon the com- 
pletion of the sale or arrangement had he not 
expressed his dissent.” 

The co. resolved upon a voluntary winding-up, 
& authorised the liquidator to enter into an 
arrangement for the sale of the business & assets 
of the co. to a new co. : — Held : the above clause 
of the arts, did not amount to an “ agreement ” 
within 1802 Act, s. 102, so as to deprive a member 
of the co. who dissented from the arrangement of 
his right under that section to have the value of 
his interest in the co. determined by arbitration. 

Se mb le : the “agreement” intended by s. 162 
is an agreement between the dissentient member 
& the liquidator in the winding-up of the co. — 
Baring-Gould v . Sharpington Combined Pick 
& Shovel Syndicate, [1899] 2 Ch. 80 ; 68 
L. J. Ch. 429 ; 80 L. T. 739 ; sub nom. Re Baring- 
Gould (P.) & Sharkington Combined Pick & 
Shovel Syndicate, Ltd., 47 W. R. 504 ; 6 
Mans. 430 ; 43 Sol. Jo. 494 ; sub nom. Re Gould 
(P. B.) & Sharpington Combined Pick & Shovel 
Syndicate, Ltd., 15 T. L. li. 360, C. A. 
Annotations: — Folld. Payne v. Cork Co., [1900] 1 Ch. 308 ; 
Manners v. St. David’s Gold & Copper Mines, [19041 
2 Ch. 593. Reid. Bisgood v. Henderson’s Transvaal 
Estates, [1908] 1 Ch. 743 ; Llewellyn v. Kasintoc Rubber 
Estates, 11914] 2 Ch. 670. Mentd. Dibble r. Wilts. & 
Somerset Farmers, [19231 l Ch. 342. 

427. .] — A co. cannot, by its arts. 

of assocn., deprive members of the protection 
afforded to them by 1802 Act, s. 161, in the event 
of their dissenting from a sale of the co.’s assets 
in a winding-up in consideration of shares in a 
new co. — Payne v. Cork Co., Ltd., fl900] 1 Ch. 
308 ; 82 L. T. 44 ; 48 W. R. 325 ; 10 T. L. R 
135 ; sub nom. Paine v. Cork Co., 69 L. J. Ch. 
150 ; 7 Mans. 225. 

Annotations -Digtd. Doughty v. Lomagunda Reefs, [1902] 

2 Ch. 837. Folld. Manners v. St. David’s Gold & Copper 
Mines, [1904] 2 Ch. 593. Reid. Bisgood v . Henderson’s 
Transvaal Estates, [19081 1 Ch. 743 ; Llewellyn v. Kasintoe 
Rubber Estates, [1914] 2 Ch. 670. 


428. .] — Bisgood v. Henderson’s 

Transvaal Estate, Ltd., No. 1220, post. 

See, also, No. 416, ante , see, now, 1908 Act, 
s. 192, generally. Sect. 37, sub-sect. 13, E. (a), 
post . 

429. Article requiring majority larger than 
statutory majority — For alteration of articles.] — 
Ayre v. Skelsey’s Adamant Cement Co., Ltd. 
(1905), 21 T. L. R. 404, C. A. 

480. Withholding information from share- 
holders — Disclosed to auditors.] — A trading co. 
passed a special resolution altering their arts, of 
assocn. by inserting a provision that the directors 
might, in addition to the ordinary reserve fund, 
set aside (without disclosing the fact) out of the 
profits sums to form an internal or secret reserve 
fund ; that the fund need not be shown on the 


PART III. SECT. 7, SUB-CECT. 

B. (o). 

h. Eights of shareholders — Cannot 
be modified ay inconsistent articles. ) 
— Art. 5 of the memorandum of 


assocn. of a co. registered in 1891 
provided that the capital of the co. 
was to be £12,500 “ Divided into 
625 preference shares of £10 each, 
bearing a cumulative preferential 
dividend of £6 per cent, per annum & 


balance-sheet, & no information as to it need be 
given to the shareholders; that the directors 
might invest it as they thought fit, & might apply 
it for any purposes which they considered would 
advance the interests of the co. ; & that, while 
the particulars as to the fund were to be disclosed 
to the auditors, it was to be the auditors’ duty 
not to disclose any information with regard to it 
to the shareholders or otherwise : — Held : the 
last clause that the auditors should be bound not 
to disclose any information with regard to the 
fund to the shareholders or otherwise was incon- 
sistent with 1900 Act, s. 23, as to the duty of 
auditors in making their report to the share- 
holders on the accounts, if they thought that the 
true state of the co.’s affairs was affected by 
facts relating to the internal reserve fund. — New- 
ton v. Birmingham Small Arms Co., Ltd., [1906] 
2 Ch. 378 ; 75 L. J. Ch. 627 ; 95 L. T. 135 ; 54 
W. R. 621 ; 22 T. L. R. 004 ; 50 Sol. Jo. 593 ; 13 
Mans. 267. 

431. Liability extended beyond liability on 
shares.] — Bisgood v. Henderson’s Transvaal 
Estates, Ltd., No. 1220, post. 

432. Directors relieved from loss — Unless arising 
from dishonesty.] — Re Brazilian Rubber Planta- 
tions & Estates, Ltd., No. 666, post. 

433. Power to expel member by buying out — 
Private company.] — A private trading co., in 
which the majority of the shares were held by the 
directors, passed a special resolution to alter its 
arts, by introducing a power for the directors to 
require any shareholder who competed with the 
co.’s business to transfer his shares, at their full 
value, to nominees of the directors. Pltfs., who 
carried on a competing business, held the minority 
of the shares, & had voted against the resolution. 
They brought an action for a declaration that it 
was invalid as against them : — Held : (1) the co. 
had power under 1908 Act, s. 13, to introduce into 

| its altered arts, anything that might have been 
i included in its original arts., provided that the 
alteration was made bond fide for the benefit of 
the co. as a whole ; (2) a power to expel a share- 
holder by buying him out was valid in the case of 
original arts., & could therefore be included in 
altered arts., subject to the same limitation. — 
Sidebottom v. Kershaw, Leese & Co., [1920] 

1 Ch. 154 ; 89 L. J. Ch. 113 ; 122 L. T. 325 ; 36 

T. L. R. 45 ; 64 Sol. Jo. 114, C. A. 

Annotation : — As to (1) Consd. Dafen Tinplate Co. v. Llanelly 

Steel Co., [1920] 2 Ch. 124. 

Share certificates transferable by delivery.] — See 

No. 277, ante. 

See, further, Sect. 30, sub-sect. 2, C. 

(c) Articles Inconsistent with Memorandum . 

434. Shares stated in articles to be fully paid— 
Not so stated in memorandum — Shares taken by 
subscribers to memorandum.] — Re Anglo-Mora- 
vian Hungarian Junction Ry. Co., Dent’s 
Case, Forbes’ Case, No. 386, ante . 

435 . Shares issued to vendor to 

company.] — A syndicate was formed for the pur- 
chase of a coal-mine from A. with a view to 
forming a co. to take the mine. The mine was 
accordingly agreed to be conveyed by A. to B., 
who was to establish a company for taking over 
the mine, in consideration of £66,000, of which 
£42,000 were to be paid-up shares of the intended 
co. The memorandum of assoc n. stated that th e 

625 ordinary shares of £10 e -ch with 
power to Increase the same , & the 
share capital of the co. whether original 
or increased might bo divided into 
different classes, to be held on the 
terms prescribed by the arts, of assocn. 
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Sect. 7 , — The memorandum and articles of associa- 
tion: Sub-sect . 8, B . ( c ). Sec t. 8; Su b-sect . l .J 

capital was to be £200,000 in 20,000 shares of £10 
each* The arts, of assocn. stated that the mine 
belonged to the persons named in the schedule 
of an agreement to be executed immediately after 
the registration of the arts., & that 15,000 paid-up 
shares were to be allotted to them in the propor- 
tions mentioned in the schedule. Soon afterwards 
B. declared himself a trustee for the co., & sub- 
sequently to this the agreement referred to in the 
arts. was executed, & by it B. declared that he had 
entered into the agreement for the purchase of 
the mine on behalf of the persons named in the 
schedule, being A., the members of the syndicate, 
& their nominees, & that they declared they held 
the mine in trust for the co. ; & that 15,000 paid- 
up shares were to be allotted to them in the pro- 
portions therein mentioned. This agreement was 
registered under the 1867 Act, s. 25. A., besides 

the shares representing the purchase-money of the 
mine, purchased 8,520 from one of the members 
of the syndicate & other persons. The directors 
issued a large number of debentures on the security 
of the property of the co., but no other shares 
were issued except those 15,000 paid-up shares. 
The co. being wound up : — Held : there was no 
inconsistency between the memorandum & arts, 
of assocn. in the fact that the memorandum stated 
the capital as consisting of 20,000 shares, & the 
articles stated that 15,000 of these shares were to 
be taken as paid up . — Re Wedgwood Coal & 
Iron Co., Anderson’s Case (1877), 7 Ch. D. 75 ; 
47 L* J. Ch. 273 ; 37 L. T. 560 ; 26 W. R. 442, C. A. 

Annotations: — Consd. Guinness v. Land Corpn. of Ireland 
(1882), 22 Ch. 1). 349. Reid. Re South Durham Brewery 
Co. (1885), 31 Ch. D. 261. Mentd. Re Ince Hall Rolling 
Mills Co. (1882), 23 Ch. D. 545, n. ; Christchurch Gas Co. 
v. Kcily (1887), 3 T. L. R. 634 ; Re Eddystone Marino 
Insce., [1893J 3 Ch. 9 ; Re Kharaskhoma Exploring & 
Prospecting Syndicate, [1897J 2 Ch. 451 ; Re Wragg, 
[1897J 1 Ch. 796. 

See, also , No. 377, ante . 

436. Liability of shareholders limited by memo- 
randum — Wider liability created by articles.] — (1) 

By the memorandum of assocn. of a co. formed 
under 1856 Act, the liability was limited to £10 per 
share. By the arts, of assocn. it was provided as 
regarded certain debts for which certain share- 
holders had given promissory notes, that if the co. 
should be called upon to pay them, & should not 
have funds in hand applicable to the payment, 
each shareholder should contribute & pay to the 
co. as a, debt due to the co., a proportionate amount 
according to the number of shares held by him : — 
Held : though the memorandum of assocn. 
limited the extent of liability as regarded creditors 
outside the co., there was nothing in the above 
Act preventing the shareholders inter se from con- 
tracting to make themselves liable to a greater 
amount ; the provision in the arts, of assocn. 
constituted such a contract ; & consequently that 
holders of fully paid-up shares might be put on 
the list of contributories for the purpose of having 
a call made to meet the liability so incurred. 


(2) Shares having been registered in the joint 
names of two persons, one of whom was since dead, 
the articles of association being silent as to the 
liability thereby incurred i—Htld : that by 1850 
Act, a joint liability only was contracted, & it 
survived on the death of the joint owner. The 
survivor was therefore alone liable to be placed on 
the list of contributories. — Re Maria Anna & 
Steinbank Coal & Coke Co., Maxwell's Case, 
Hill’s Case (1875), L. R. 20 Eq. 585 ; 44 L. J. Ch. 

423 ; 32 L. T. 747 ; 23 W. R. 046. 

Annotations : — As to ID Folld. Re Maria Anna Sc Steinbank 
Coal Sc Coke Co., McKewan’a Case (1877), 6 Ch. D. 447. 
Distd. Re Bangor Sc North Wales Mutual Marine Protec- 
tion Assocn. , Baird *s Case, [1899) 2 Ch. 693. Reid. Re 
Walker Sc Hacking (1 887 ), 57 L. T. 763. Generative Mentd. 
Re St. Nax&irc Co. (1877), 36 L. T. 358. 

437. .] — A co. was formed under 

1856 Act, with a capital of £100,000 divided into 
£10 shares, & the memorandum stated that the 
liability of the shareholders was limited. The 
arts, provided that certain debts of specified 
amount which had been incurred by six of the 
shareholders in forming the co. should be paid by 
the co., & that if the co. should not have sufficient 
funds to pay them, each shareholder for the time 
being should contribute & pay to the co, a pro- 
portionate amount of those debts according to 
the number of shares of each shareholder. The 
shares were not all allotted. The co. having been 
ordered to be wound up : — Held: (1) the agree- 
ment to contribute to these debts was legal & 
could be enforced by a call, though the shares 
had been fully paid up ; (2) each shareholder must 
contribute a sum bearing to the whole of the debts 
the same proportion as the number of his shares 
bore to the whole number actually allotted ; (3) the 
six shareholders were not entitled to interest upon 
large sums which they had paid for interest on the 
debts ; (4) no shareholder was liable to pay any 
further proportion in consequence of the inability 
of any other shareholder to pay his proportion. — 
Re Maria Anna & Steinbank Coal A Coke Co., 
McKewan’s Case (1877), 6 Ch. D. 447 ; 46 
L. J. Ch. 819 ; 37 L. T. 201 ; 25 W. R. 857, C. A. 

Annotation : — As to (2) Distd. Re Bangor Sc North Walon 
Mutual Marino Protection Assocn., Baird’s Cose, [1699] 
2 Ch. 593. 

438. Application of capital by articles — To 
purposes not covered by memorandum.]— Guinness 
v . Land Corpn. of Ireland, No. 330, ante . 

Power to Issue preference shares.] — See No. 1451, 
post. 

Provision for calls on shareholders — In excess of 
fully paid capital.] — See No. 415, ante. 

Purchase of company’s own shares.] — See Nos. 
411, 420, ante. 

Construction of memorandum Sc articles 
generally.] — See Sub-sect. 3, ante. 


Sect. 8.— THE PROSPECTUS. 

Sub-sect. 1 . — In General. 

439. Purpose of.] — (1) The proper purpose of 
a prospectus of an intended co. is to invite persons 


t?®. ?°* or kJ" special resolution. Sc so 
* . , respective classes of shares 

might have to be subject to such 

S reference, guarantees Sc restrictions, 
^any, as might be prescribed by the 
arts. & special resolution. The arts, 
contained no provisions as to the 
division of shares into different classes, 
under the memorandum 600 ordinary 
s Jl?? Preference shares were allotted 
U P- By a special resolu- 
£ co. passed Sc confirmed at 
ygP'T held on 1st Sc 16th March, 
1892, it was provided “ that the pre- 


sent issue of 625 preference shares, 
authorised by art. 5 of the memo- 
randum of asBocn. of the co. be entitled 
to rank in respect of dividend as well 
as capital in priority to the ordinary 
shares of the co.” Reid : (1) the 
special resolution passed in 1892 was 
ultra vires of the co. in respect that it 
was inconsistent with the provisions 
of art. 5 of the memorandum of assocn. 
which while providing that the pre- 
ference shareholders were to have a 
preferraoe in regard to dividends, 
implied that all shareholders were to 


have equal rights on the distribution 
of capital Sc (2) it was a violation of 
the contract made by the oo. with the 
ordinary shareholders who had taken 
shares prior to its date. — Milford 
Haven Fishing Co. v. Jones (1695), 
22 R. (Ot. of Bees.) 677 : 3* So. L. K. 
449 ; 2 S. L. T. 502.~*OOT. 

FART HI. SECT. 8, SUB-SECT. 1. 

k. Nature of — Basis of amtractA~~ 
The prospeotus is the basis for the 
contract for shares, Sc the oo. by Issuing 
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to become allottees of the shares, or original 
shareholders in the co. When it has performed 
this office it is exhausted. 

A prospectus of an intended co. ought not to 
misrepresent actual & material facts, or to conceal 
facts material to be known, the misrepresentation 
or concealment of which may improperly influence 
& mislead the mind of the reader, for if he is 
thereby deceived into becoming an allottee of 
shares, &, in consequence, suffers loss, he is entitled 
to proceed against those who had thus misled him. 
But the responsibility of directors who issue a 
prospectus for an intended co. misrepresenting 
actual & material facts, or concealing facts material 
to be known, does not, as of course, follow the 
shares on their transfer from an allottee to his 
vendee. In order that this third person, the 
vendee, should be enabled to maintain any pro- 
ceeding at law, or in equity, against the directors 
in respect of losses occasioned by his belief in the 
prospectus & his consequent procurement of 
shares, he must show some direct connection 
between them & himself in the communication of 
the prospectus, & its influence upon his conduct 
in becoming an allottee. 

(2) The rule as to delay in seeking for compensa- 
tion for losses thus occasioned is, in common law 
proceedings, that which is prescribed by Stat. 
Limitations, & the rule in equity follows by analogy 
that of the law. Where, therefore, a person became 
possessed of shares in Oct., 1805, & the co. was 
ordered in June, 1800, to be wound up, & he con- 
tested liis liability to be made a contributory, 
but was, in July, 1807, declared liable as such, & 
in Mar., 1808, filed his bill against the directors to 
be indemnified by them : — Held : delay could not 
be set up as an answer to the suit. 

The proceeding in such a case is like an action 
at law for deceit — the same principle being 
applicable in such a matter both at law & in 
equity — & is therefore of a personal character, & 
the estate of a deceased director not being alleged 
& proved to have received benefit from the deceit, 
his exors. cannot be made liable to compensate 
the person who asserts that he has been injured 
by it. 

(3) One of the projectors of a co. set up as a 
defence that he had not taken part in preparing or 
issuing the prospectus ; he knew, however, all that 
the other directors knew, consented to become a 
director of the co., signed the memorandum & 
arts, of assocn., & shares were appropriated to 
him : — Held : under these circumstances he could 
not avail himself of this defence. 

Mere non-disclosure of facts, unless such non- 
disclosure had the effect of making the disclosed 
facts absolutely false, would not be sufficient 
to sustain a proceeding which was really in the 
nature of an action for misrepresentation (Lord 
Cairns). 

(4) A prospectus for an intended co. was pre- 
pared by the projectors, the directors of the co., 
& issued by them to the public ; it contained 


misrepresentations of facts, facts known to those 
who issued it, & it also concealed the existence of 
a deed, which was material to be known, & which, 
if known, would in all probability have prevented 
the formation of the co. Being addressed to the 
whole public, any one might take up the prospectus 
& appropriate to himself its representations, by 
applying for an allotment of shares : — Held : when 
the allotment was completed, the office of the 
prospectus was exhausted, & a person who had 
not become an allottee, but was only a subsequent 
purchaser of shares in the market, was not so con- 
nected with the prospectus as to render those who 
had issued it liable to indemnify him against the 
losses which he had suffered in consequence of 
his purchase. — Peek v. Gurney (1873), L. R. 0 
H. L. 377 ; 43 L. J. Ch. 19 ; 22 W. R. 29, H. L. 
Annotations: — As to ( 1) Distd. Smith v, Chadwick (1882), 
20 Ch. D. 27. Refd. Eaglesfield v. Londonderry (1876), 
4 Ch. D. 693 ; Davies v. London & Provincial Marine 
Insce. (1878), 38 L. T. 478 ; Weir v. Bell (1878), 3 Ex. D. 
238 ; Arkwright v. Newbold (1881), 17 Ch. D. 301 ; 
Derry v, Peek (1889), 14 App. Cas. 337 ; Chapman v. 
Great Central Freehold Mines (1905), 22 T. L. R. 90. 
Mentd. R. v, Most (1881), 50 L. J. M. C. 113. As to (2) 
Distd. TwyorosB v. Grant (1878), 4 C. P. D. 40. Folld. 
Geipel v. Peach, [1917] 2 Ch. 108. Mentd. Phillips v. 
Homfray (1883), 24 Ch. D. 439 ; Hatchard v. Mdge (1887), 
18 Q. B. D. 771 ; Cackett v. Keswick, [1902] 2 Ch. 456 ; 
Quirk v. Thomas, [1915] 1 K. B. 798. As to (3) Expld. 
Cargill v. Bower (1878), 10 Ch. D. 502. Refd. Glasier v. 
Rolls (1889), 42 Ch. D. 436. Mentd. Tackey v. McBain, 
1912] A. C, 186. A 8 to (4) Distd. Andrews v. Mockford, 
1896] 1 Q. B. 372. Refd. Edgington v . Fitzmaurice 
(1885), 29 Ch. D. 459. Generally, Refd. Re Southport & 
Vest Lancashire Banking Co., Fisher & Sherrington’s 
Case (1885), 53 L. T. 832 ; Salaman v, Warner (1891), 65 
L. T. 132 ; Aaron’s Reefs v. Twiss, [1896] A. C. 273. Mentd. 
Ponder v . Fox (1872), 20 W. R. 966 ; Phosphate Sewage 
Co. v, Hartmont (1876), 34 L. T. 154 ; Sohroeder v, Mendl 
(1877), 37 L. T. 452 ; Young v. Wallingford (1883), 52 
L. J. Ch. 590 ; Newbigging v. Adam (1886), 34 Ch. D. 
582 ; Lange v. Barton (1891), 7 T. L. R. 451 ; Cavalier 
t?. Pope, [1905] 2 K. B. 757 ; Nocton v, Ashburton, [1914] 
A. O. 932. 

Compare No. 503, post, 

440 . Strict & scrupulous accuracy necessary — 
Both in statement & inclusion of facts.] — New 
Brunswick & Canada Ry., etc., Co. v. Mug- 
GERIDGE, No. 509, post. 

441 . No misstatement or concealment of 
material facts allowed.] — C entral Ry. Co. of 
Venezuela (Directors, etc.) v. Kisch, No. 405, 
ante . 

442 . .] — Peek v. Gurney, No. 439, ante. 

443 . Construction — Question for judge.] — 
Moore v. Explosives Co., Ltd., No. 531, post. 

444 . Effect of statement in — Deposit returned 
if no allotment made.] — A statement in the pro- 
spectus of a joint-stock co. “ Deposits returned if 
no allotment made,” does not create a trust in 
favour of subscribers for shares who have paid 
deposits to the account of the co., as against 
creditors of the co. who seek to attach the moneys 
standing to the co.’s banking account, although 
the co. proves abortive & no allotment is ever 
made. — Moseley v. Cressey’s Co. (1805), L. R. 

1 Eq. 405 ; 35 L. J. Ch. 300 ; 14 L. T. 99 ; 12 
Jur. N. S. 40; 14 W. R. 240. 

445 . Shares to be taken by directors — 


stock, thereon ratifies Sc adopts, the 
prospectus, even where it Is issued 
before incorporation. — B uff Pressed 
Brick Oo. v . Ford (1915), 8 O. W. N. 
63 : 33 O. L. R. 264 ; 23 W. L. R. 
7 18. — CAN# 

1. What constitutes prospectus — Ad- 
vertisement.] — An advertisement de- 
signed to accomplish the purpose 
mentioned in Companies Act, s. 95 (1). 
Is a “ prospectus ** within s. 99 of 
above Act. — Re R. v . Garvin (1909), 
18 O. L. R. 49; 13 O. W. R. 575; 14 
Gan. Grim. Gas. 283. — CAN. 


m. “ Statement ** containing un- 

true particulars. ]— A document called 
a " statement/* issued by the oo., 
which contained several untrue repre- 
sentations bearing on the value of the 
shares, such as that aU the earnings 
would be available for the common 
stock, Sc that the superintendent of 
the oo/s factory had an interest in 
the oo. Held: the “statement/* 
as it was “Issued for the purpose of 
being used to promote or aid in tne 
subscription or purchase of the 
shares of the oo., was a “ prospectus 
within Companies Act, s. 99. — Me 




Curdy v, Oak Tire & Rubber Co., 
Ltd. (1918), 44 O. L. R. 571.— 

CAN. 

n. Application form — Accom- 

panied by particulars of property----- 
“ Circular or other invitation, J— — The 
application form for shares alone or 
together with the separate docum ent 
containing particulars of the property 
& claim issued by the promoters con- 
stitutes a “ prospectus ” it being*' a 
circular or other invitation ** offering 
shares to the pubiio for subscription 
or purchase. — Re Shoktulnd Flat 
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Sect. 8. — The prospectus : Sub-sects. 1 & 2, A. (a) 

& m 

Whether directors bound.] — The prospectus of a 
co., approved & issued by the directors after the 
registration of the co., & inviting subscriptions for 
the preference shares & debenture capital, stated 
that the directors would take all the ordinary 
shares which were not taken by the vendors to 
the co. The vendors, who were two of the 
directors, &> others took all the ordinary shares 
except 367 . No ordinary shares were ever allotted 
to any of the other directors, & none of those 
directors was ever placed on the register of share- 
holders in respect of any ordinary shares. In the 
winding-up oi the co., there being no evidence, 
except the prospectus, of any agreement between 
the co. & one of the non- vendor directors that he 
should take any ordinary shares : — Held : the 
prospectus was not satisfactory proof of an agree- 
ment binding the co. to allot & the director to 
accept such shares, & he was not liable in respect 
of any ordinary shares, either on the ground of 
agreement or on the ground of estoppel. — He 
Moore Brothers & Co., Ltd., [1899] 1 Ch. 627 : 
47 W. R. 401 ; 15 T. L. R. 192 ; 43 Sol. Jo. 259 ; 
sub nom. Re Moore Brothers & Co., Ltd., 
Bartholomew’s Case, 68 L. J. Ch. 302 ; 80 L. T. 
104 ; 6 Mans. 290, C. A. 

446. Prospectus not authorised for publication 
— Application of 1867 Act, s. 38.]— Pltf., who was 
an underwriter of shares, sought to recover 
damages for non-disclosure of the same agree- 
ment as that in Cackett v. Keswick , No. 458, post , 
of Mar. 10, 1899, in the prospectus, but the cir- 
cumstances were different. On Mar. 13, 1899, 
pltf. met a friend who mentioned the co. to him & 
showed him a draft prospectus. He was attracted 
by the names of M. & K. on the front sheet, but 
m his evidence lie stated that he did not remember 
reading anything about contracts. He signed an 
underwriting agreement for 250 shares, & gave a 
cheque for £02 10.$. which was returned to him on 
Mar. 28, as the directors had decided “ not to 
issue” the prospectus before Easter. Another 
cheque & a signed application form for those 
shares were sent before the end of April i—Held : 
pltf. signed his underwriting agreement & applica- 
tion for shares before any prospectus had been 
issued to the public. The incorporation took place 
on May 24, & the prospectus was issued on May 27, 
& the above sect, was not intended to apply to 
copies of a prospectus not authorised for publica- 
mon shown to friends or speculators by way of 
anticipation of the public. If such persons were 
fff e H ed f? rtain rights, but could not 

^- C t* — B aty v . Keswick 
( 19(H), 85 L. T. 18 ; 50 W. R. 14 ; 45 Sol. Jo. 
o72 ; sub nom . Cackett v . Keswick, Baty v 
Keswick, 17 T. L. R. 664. ' 

Annotation : Appr vd. Nash v. Calthorpe, [1905] 2 Ch. 237. 

O. 

Issued 
adopted 

p ? tr * Prior to the for- 

<>f the co. by one of six persons 
named therein as directors of the 

jjlreotor, along with a letter advising 

4 n m ?? aUotment of shared 

of the document were 

ihrotora 9 16 Provisional 

mreotors to their business friends 

“ked to place It before ® he?r 
riends & clients. The co. after its 
formation had not adopted or issued 


Prospectus headed “ For private circulation 
only ** — Application of 1908 Act, s. 81 .] — See 

No. 476, post. 

Application of 1908 Act, s. 85.]— See No. 1646, 

post. 

Prospectus inconsistent with memorandum.] — 

See No. 1, ante. 

Conduct amounting to waiver.] — See No. 

787, post. 

Prospectus inconsistent with articles — Ground 
for removal from register.] — See No. 777, post. 
Conduct amounting to waiver.] — See No. 

401, ante . 

Constitution of company not consistent with 
prospectus.] — See, generally, Sub-sect. 4, post. 


Sub-sect. 2. — Disclosure and Omission. 

A. What must be Disclosed. 

(a) Apart from Statute. 

447. Remuneration of promoter.] — Upon the 
establishment of the W. F. Ry., a person who 
had been instrumental in forming the co., & in 
procuring the grant from the Belgian govt., ob- 
tained from the directors an agreement to pay 
him a large percentage upon the capital of the co., 
to allot him 4,000 shares, & to guarantee him a 
salary of £500 a year as general manager of the co. 
The directors also allotted to themselves 20,000 
shares, & also another 10,000 shares for them- 
selves & the other shareholders in the 8. & M. Ry., 
of which they were also directors. These facts 
were suppressed in the prospectus they subse- 
quently issued ; which, however, did state that 
they had reserved to themselves a commission of 
£3 per cent, upon the capital by way of reimburse- 
ment for the expenses, liabilities & payments 
already incurred. Upon a bill by an original 
shareholder to be relieved from his shares & to 
obtain payment of his deposit money & calls, with 
interest, on the ground that he had been induced 
to take them by the representations made by the 
prospectus : — Held : the omission to state these 
facts in the prospectus was not such a misrepre- 
sentation or concealment as would induce the ot- 
to set aside the contract, & the bill was dismissed, 
with costs.— Pulspord v. Richards (1853), 17 
Beav. 87 ; 22 L. J. Ch. 559 ; 22 L. T. O. 8. 51 ; 
17 Jur. 865 ; 1 W. R. 295 ; 51 E. R. 965. 
Annotations : — Apld. Jennings v. Broughton (1853), 17 

Beav. 234. Mentd. Bushbv v. Ellis (1853), 17 Beav. 

279 ; Gordon v. Street, 11899) 2 Q. B. 641. 

448 . Out of vendor’s purchase money — 

No duty at common law.] — Howard v. Escombe 
(1887), 3 T. L. R. 316. 

449. Benefit taken by directors.] — Pulspord 
v. Richards, No. 447, ante. 

450. Liability of deposit to forfeiture.] — Central 
Ry. Co. op Venezuela (Directors, etc.) v . 
Kisch, No. 405, ante. 



copies of the document. It contained 

shares. It 

stated that co. was to be a private 
'—-Held : (1) the document was 
£ lthIn the meaning 
as „ff was not issued to 
the public generally & did not contain 
an invitation to take shares & (2) the 
co. not having adopted the document 
was not responsible for the state- 
ments it contained. Opinion that the 
F°^ f ur ®^y summary petn. authorised 
by sect. 35 of Cos. Act, 1862, was an 
inappropriate method to try the 
Question. — Sleigh v. Glasgow Sc 
Jransvaal Options, Ltd. ( 1904), 
6 F, (Ct. of Sees.) 420.— SCOT. ' 1 

p. Issuing of prospectus — Act of 


* management & conduct M — Statements 
in prospectus on representations of 
company — Companies Act , 1866, s. 
154.J — Re Indian Companies Act, 
1866, & East India Building 

& General Contract Co., Ltd., 
ItOMANATH G 088 AIN'S CASE (1867), 
2 Ind. Jur. N. S. 296,— IND. 

PART III. SECT. 8, SUB-SECT. 2.— 

A. (a). 

Q. Remuneration of promoter — 
Room contract to conceal absence of 
consideration.) — 25,000 shares were 
Issued as a bonus to a promoter. This 
was not disclosed in the prospeotus. 
« in order to conceal it it was arranged 
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within 1807 Act, s. 38, appcts. for shares should 
be deemed to waive the insertion of the particulars 
of any such contracts, arrangements, or agree- 
ments. The prospectus did not disclose a contract 
between the promoters & K., the future chairman 
of the co., whereby a firm of which K. was a 
member was to receive 12,000 fully paid £1 
vendor’s shares, as to 2,000 for commission for 
underwriting, & as to 10,000 for the use of the 
names of K. & the firm on the prospectus, & for 
adopting the co. : — Held : this was a contract 
which ought under s. 38 to have been disclosed ; 
& it was not covered by the waiver clause. 

Wholly apart from s. 38, in common fairness to 
the intending investor, to whom a prospectus of 
this kind is issued, such a contract as we have 
here to deal with ought to be specified & referred 
to in the prospectus (Romer, L.J.). — Cackett v. 
Keswick, [1902] 2 Ch. 450 ; 71 L. J. Ch. 041 ; 
87 L. T. 11 ; 51 W. li. 09 ; 18 T. L. R. 050 ; 46 
Sol. Jo. 600 ; 9 Mans. 388, C. A. 

Annotations : — Folld. Watts v. Bucknall, [19031 1 Ch. 766. 
Consd. Nash v. Calthorpc, [1905) 2 Ch. 237. Held. De La 
Cour t?. Clinton, Trcchmann v. Calthorpe (1904), 90 L. T. 
615. Mentd. Exploring Land & Minerals Co. v. Kolck- 
mann (1905), 94 L. T. 234. 

459. Promoters real vendors.] — The promoters 
of a co. purchased property for the purpose of 
selling to the co. when formed. The property 
was conveyed to a trustee for the promoters 
nominated by them, & was afterwards by the 
direction of the promoters conveyed by him to a 
trustee for the co., who was also nominated by the 
promoters, they receiving from the co. an increased 
price on the sale. The promoters also nominated 
the first directors of the co. & provided the 
qualification of some of them. The prospectus 
of the co., which was issued for the purpose of 
inducing the public to subscribe for its shares, 
was prepared with the knowledge & privity of the 
promoters, so that, as the ct. held, they were 
responsible for it. It did not disclose the fact 
that the promoters were the real vendors of the 
property to the co., but, on the contrary, repre- 
sented the promoters’ trustee as the vendor. The 
co. afterwards went into liquidation. Upon a 
summons by the liquidator to compel the pro- 
moters to account for the profit which they had 
obtained on the resale of the property : — Held : 
the promoters as such stood in a fiduciary position 
towards the persons who were invited to take 
shares in the co., & it was their duty to disclose 
to those persons the fact that they were the 
real vendors to the co. — Re Leeds & Hanley 
Theatres op Varieties, Ltd., [1902] 2 Oh. 809 ; 
72 L. J. Ch. 1 ; 87 L. T. 488 ; 51 W. R. 5 ; 40 
Sol. Jo. 648 ; 10 Mans. 72, C. A. 

Annotations: — Refd. Re Darby, Ex p. Brougham, [1911] 
1 K. B. 95 ; Omnium Electric Palaces v . Barnes, [1914] 
1 Ch. 332. 

Disclosure by promoters — Apart from pro- 
spectus.] — See Sect. 1, sub-sect. 4, ante. 


451. Grant of right to shares to concessionaires 
— By grantor of concession.] — Central Ry. Co. 
op Venezuela (Directors, etc.) v. Kisch, No. 
405, ante . 

452. Amount payable to concessionaires by 
company.] — Central Ry. Co. op Venezuela 
(Directors, etc.) v. Kisch, No. 405, ante . 

453. Qualification in conditions of acquisition 
of property.] — Central Ry. Co. op Venezuela 
(Directors, etc.) v. Kisch, No. 405, ante. 

454. Qualification in guarantee of interest — 
By grantor of concession.] — Central Ry. Co. of 
Venezuela (Directors, etc.) v. Kisch, No. 405, 
ante . 

455 . . By contractor.] — Central Ry. Co. 

op Venezuela (Directors, etc.) v . Kisch, No. 
405, ante. 

456. Amounts payable by concessionaire to di- 
rectors — Concessionaire acting as contractor under 
company.] — A co. was formed for the purpose of 
making & working a railway in Switzerland under 
a concession vested in H., a contractor, & trans- 
ferred by him to the co. under an agreement by 
which he obtained the contract for making the 
line, the terms of the contract being stated in the 
arts, of assocn. Before the formation of the co. 
H. agreed to give S., who afterwards became the 
chairman of the board of directors, £2,000 worth 
of paid-up shares, & after the co. was formed he 
paid the deposit & allotment moneys on the shares 
taken by S., & several other directors, & gave to 
C. & W., who afterwards became directors, bills 
for £10,000, in consideration of their procuring 
a credit co. to bring out the co. The directors 
issued a prospectus, which contained no misrepre- 
sentations, but did not mention the transactions 
between H. & the directors : — Held : there was no 
such suppression of material facts in the prospectus, 
as to entitle a person who had been induced by it 
to take shares in the co., to be relieved of his 
shares. Semble : a shareholder who institutes a 
suit to be relieved of his shares on the ground of 
misrepresentation more than three months after 
he has discovered the misrepresentation, loses his 
right to relief by his delay. — H eymann v. Euro- 
pean Central Ry. Co. (1868), L. R. 7 Eq. 154. 

A n/wtotiom : — Refd.McKeown v. Boudard Povcril Gear Co. 

(J896). 65 L. J. Ch. 446 ; First National Reinsurance v. 

Greenfield, [1 921 ] 2 K. B. 260. Mentd. Cornell v. Torrens, 

Cornell v. Hay, CorneU v. Massey (1873), 21 W. It. 580. 

457. Contract — Between vendor & promoter.] — 

Re Coal Economising Gas Co., Cover’s Case, 
No. 492, post. 

458 . Commission for underwriting & use 

of future chairman’s name on prospectus.] — A 

waiver clause in a prospectus as to the disclosure 
of contracts under 1807 Act, s. 38, may be en- 
forced against an intending shareholder, if it is 
honest & not. misleading, but not if it fails to give 
sufficient notice as to the nature of what is to be 
waived. 

The prospectus of a mining co., disclosed an 
agreement as to the purchase of the produce of the 
nine, & stated that the directors had guaranteed 
the subscription of a part of the capital, & would 
receive a commission for so doing. It then stated 
Hiat there might also be various trade contracts 
& business arrangements in addition to the before- 
mentioned agreement as to the purchase of the 
produce, & that as these contracts & business 
arrangements & the above-mentioned under- 
writing agreements might constitute contracts 


(b) Under Companies Act y 1807 (c. 131), s . 38. 

460. General rule — Material contract.] — A 

contract required by 1867 Act, s. 38, to be speci- 
fied in a prospectus means a contract that is 
“ material ” — one which whether deterrent or 
not, an intending investor ought to have an 
opportunity of considering in order to decide 
whether to apply for shares or not. 

On Sept. 21, 1898, the directors of a newly 
incorporated co. entered into a contract by letter 


that a contract, whereby the co. had 
agreed to acquire the business of K. 
for 25,000 shares, should show the 
consideration as 50,000 instead of 


25,000 shares Sc that the promoter 
should have 25,000 of these shares : — 
HeJd : the issue of these 25,000 shares 
to M. was illegal & could not be 


ratified by the shareholders. — R ose 
v. British Columbia Refining Co. 
(1911), 18 W. L. R. 299.— CAN, 
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Sect • 8 . — The prospectus: Sub-sect . 2, -4. (5) (c).] 


with B. its promoter, confirmed by a resolution 
of Oct. 1, that, in consideration of his advancing 
a sum of £14,250, to enable the co. to pay the 
deposit on its intended purchase of an undertaking 
introduced by him, & of his taking upon himself 
the risk of forfeiture of the deposit in the event 
of non-completion of the purchase, the co. would 
repay the deposit by a certain day together with 
£7,500 bonus for such loan. The deposit was then 
raised by B. & paid to the vendors. Subsequently 
by a contract, by resolution of the directors, of 
Oct. 10, 1898, between B. So the directors, upon 
their giving him assurance that his right to recover 
proper remuneration for commission on intro- 
ducing the business of the purchase So raising the 
necessary deposit should be honourably met at a 
future meeting of the directors the contract of 
Sept. 21 was cancelled, So the subject was ad- 
journed to a future meeting of the board. On 
Oct. 20, 1898, the directors issued a prospectus 
stating that certain contracts therein specified 
were the only contracts entered into by the co., 
no reference being made to either of the 2 con- 
tracts of Sept. 21 & Oct. 10, 1898. On the faith 
of that prospectus pltf. applied for 400 £10 shares 
in the co., which were duly allotted to him on 
Oct. 26, 1898, & he paid £1,000 upon them. In 
Jan. 1900, the co. went into liquidation, So in 
Dec. 1901, pltf. brought an action against the 
directors claiming, under 1867 Act, s. 38, to have 
the prospectus declared fraudulent by reason of 
the omission of the 2 contracts, with damages : — 
Held : both contracts were such as were material 
to be specified in the prospectus, & as the defts. 
had, even though they might have done so 
innocently <fc on legal advice, “ knowingly issued ” 
the prospectus containing an “ untrue statement,* 1 
pltf. had established his case both under 1867 
Act, s. 38, & under Directors Liability Act, 1890 
(c. 64), s. 3 (1) ; pltf. was entitled to damages, 
the measure being the difference between the 
price he paid for the shares So their fair value at 
the date of allotment. — Broome v. Speak, [1903] 

1 Oh. 586 ; 72 L. J. Ch. 251 ; 88 L. T. 580 ; 51 
W. R. 258 ; 19 T. L. R. 187 ; 47 Sol. Jo. 238 ; 
10 Mans. 38, 0. A. ; affd. sub nom . Shepheabd v. 
Broome, [1904] A. C. 342, H. L. 


Annotations -Consd. Nash v. Calthorpc, [1905} 2 Ch. 237 : 
Shepheard v. Bray, [1906] 2 Ch. 235. Held. Watts v. 
Bticknall, [1903] 1 Ch. 766 ; De La Cour v. Clinton, 
lrechmann r. Calthorpc, Tait v. Mac Leay (1904), 91 
L. T. 474 ; Hoolo v. Speak (1904), 91 L. T. 183. 


See, now , 1908 Act, s. 81 (1) (7c). 

461. “ Contract ” — Understanding between ven- 
dors & directors — For transfer of part of vendor’s 
shares — To directors as promotion-money.] — Ark- 
wright v. Newbold, No. 145, ante . 

1 1 . . m ^ _ verbal .] — Pltfs., by one of 

their directors, who was also their stockbroker, 
were induced to take shares in deft, co., by means 
°f ft prospectus issued by the directors of the 
deft, co., also defts. to the action, whereby it was 
stated that the purchase-money paid to the vendors 
for the co.’s business was £36,000, whereas, in 
faot, of that sum £6,000 was paid to a promoter, 
who was in no sense a vendor. Such promotion 
money was paid under a parol agreement between 
the true vendor So the promoter, to which no 
reference was made by the prospectus : — Held : 
the agreement was such a contract as ought to 
have been disclosed by the prospectus, as provided 
* s * 38, &, further, the statement as 

to the purchase-money was a material misrepre- 
sentation, So pltf.’s agent having reliedl upon it, 


pltfs. were entitled to rescission as against the co. 
So to damages as against the directors who issued 
the fraudulent prospectus. 

Defts. are severally liable to repay to pltf. trust 
co. the actual amount paid by them, with interest 
calculated from the day of payment to deft. co. 
Having regard to the circumstances of this case, 
1 see no reason why interest should not be payable 
at what I may term a mercantile rate usually 
allowed by juries, So I shall fix it at five per cent. 
(Kekewich, J.). — Capel & Co. v . Sore Ships 
Compositions Co m Ltd. (1888), 57 L. J. Ch. 
713 ; 58 L. T. 807 ; 36 W. R. 689 $ 4 T. L. R. 
458. 

Annotation : — Bdfd. Arnison r. Smith (1889), 41 Ch. D. 348. 

463. Contract by promoter — To allot part of 
promoter’s shares to directors.] — Declaration 
alleged that the promoters of a joint-stock co., 
of which defts. were directors, entered into certain 
contracts with defts. to register shares of nominal 
value in their names, to pay a salary for allowing 
their names to be used as trustees, to appoint a 
particular person managing director who might 
nominate another person to vote in his absence ; 
also that the promoters had entered into a con- 
tract with the owner of the property which the 
co. was to purchase that he should receive only 
part of the purchase money, the remainder to be 
divided amongst the promoters. The declaration 
proceeded to state that defts. afterwards, with 
knowledge, fraudulently So with intention to 
induce persons to take shares, published a pros- 
pectus without specifying any of these contracts : 
So pltf., on the faith of the prospectus, without 
notice of the contracts, took shares in the said 
co., So lost money thereby. Upon demurrer : — 
Held : these contracts, especially the last, were 
such as are required to be specified in a prospectus 
by 1867 Act, s. 38 ; & the declaration disclosed 
a good cause of action. — C harlton v. Hay (1874), 
31 L. T. 437 ; 23 W. R. 129. 

Annotations : — Consd. Twycross v. Grant (1877), 2 C. P. D. 
469. Apid. Sullivan v. Mltoalfe (1880), 5 O. P. D. 456. 
Diftd. Howard v. Escombo (1887), 3 T. L. R. 316. Montd. 
Craig v. Phillips (1877), 7 Ch. D. 249. 

See, also, No. 145, ante . 

464. To pay salary to proposed trustee — 

For use of name.] — C harlton v. Hay, No. 463, 
ante . 

465. For appointment of one promoter — 

Managing director — With power to appoint deputy 
with power of voting.] — C harlton v. Hay, No. 
463, ante. 

466. Vendor to receive part only of 

purchase-money — Balance payable to promoters.] 

— Charlton v. Hay, No. 463, ante . 

467. .] — B. So C., being pos- 

sessed of a patent, agreed to sell it to a co. for 
£56,000, but by a series of contracts it was arranged 
that only £2,000 out of that sum should be re- 
tained by them for their own use, So that £54,000 
should be divided between the promoters of the 
co. The prospectus, issued on behalf of the co., 
did not mention the contracts relating to the dis- 
posal of the purchase-money of the patent. Defts. 
were promoters So directors of the co. Pltf. 
subscribed for shares, but he afterwards sued 
defts. to recover the price of the shares subscribed 
for by him : — Held : the contracts as to the dis- 
posal of the purchase-money of the patent ought 
to have been specified in the prospectus pursuant 
to 1867 Act, s. 38, So defts. were liable to pltf. for 
the price of his shares. — S ullivan v, MStcalfe 
(1880), 5 C. P. D. 455 ; 49 L. J. Q. B. 815 ; 44 
L. T. 8 5 29 W. R. 181. 

Annotations : — Diftd. Howard v. Esoombe (1887 ). 3 T. L . R. 
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316. Ooxud. Cackett v, Keswick, [1902] 2 Ch. 456 ; 
Nash v. Calthorpe, [1905] 2 Oh. 237. Rm. Broome v. 
Speak, [1903] 1 Oh, 586 ; Stevens v. Hoaro (1904), 20 
T. L. R. 407 ; Macleay v. Tait, [1906] A. O. 24. 


468. 


-.] — Capbl & Co. t?. Sim’s 


Ships Compositions Co., Ltd., No. 462, ante. 

469. With his vendor — Whether entered 

into as promoter — Consideration partly shares of 
intended company.] — Be Coal Economising Gas 
C o., Gover’s Case, No. 492, poet. 

See , now , 1908 Act, s. 81 (2). 

470. Consideration cash payable in 

instalments.]— Pltf. & deft., being both interested, 
with others, in mines which required the use of 
coal, deft., on Mar. 26, 1873, wrote to pltf., 
amongst others, a letter, mentioning a property 
consisting partly of smelting works & partly of a 
colliery then for sale, recommending it as a first- 
class investment, & offering it to pltf. & others in 
the terms of a prospectus about to be issued. 
The latter mentioned the capital of & number of 
shares in a co. proposed to be formed for the 
working of the businesses. On May 10, 1873, 
deft, contracted to purchase the property for 
£16,125 in cash, to be paid by instalments. By 
another agreement, dated May 29, 1873, deft, 
agreed to sell the property to two persons, ex- 
pressly as trustees for the intended co., for £23,725 
in cash, also to be paid by instalments. On 
June 2, 1873, a prospectus was issued, in which 
the name of deft, appeared as managing director, 
& in which the contract of May 29, 1873, was the 
only one referred to ; & on June 9, 1873, pltf. 
agreed to take 200 shares of £5 each in the co., 
which was registered on July 16, 1873. At the 
hearing of a suit, in which pltf. prayed for a 
declaration that he was induced to take the shares 
by the fraud & deceit of deft., it was contended 
that the contract of May 10, 1873, ought to have 
been specified in the prospectus : — Held : the 
omission in the prospectus of mention of the 
contract of May 10, 1873, was not fraudulent 
within the meaning of 1867 Act, s. 38 ; & inas- 
much as upon the evidence the statements in the 
letter &> prospectus did not amount to misrepre- 
sentation either within the knowledge of the deft, 
or in fact, the bill was dismissed. — Craig v. 
Phillips (1876), 3 Ch. D. 722 ; 46 L. J. Ch. 49 ; 
35 L. T. 198. 

Annotation Dbtd. Twycross v. Grant (1877), 2 C. P. D. 

469 . 


471. - 

29, ante. 


.] — Twycross v. Grant, No. 


472. To pay commission- — Construction 

of tramways subject of concessions sold to com- 
pany.]— Twycross t7. Grant, No. 29, ante. 

473. To allot fully paid vendor’s shares to 

firm of future chairman — Commission on under- 
writing — And use of name on prospectus.] — 
Cackett v. Keswick, No. 458, ante. 

474. With directors — For bonus for pro- 
viding deposit on purchase of undertaking — 
Subsequently cancelled.] — Broome v. Speak, No. 
460, ante. 


ft ®. * & introducing business.] 

Broome v. Speak, No. 460, ante. 

Disclosure by promoters — Apart from prospectus.] 

— See Sect. 1, sub-sect. 4, ante. 


(c) U nder Companies ( Consolidation ) Act , 1908 * 

(c. 69). 

See 1908 Act, s. 81. 

Contents of memorandum.] — See, generally, Sect. 
7, ante. 

Qualification of directors.] — See, generally, Sect. 

Oft tnnai 


476. Second or subsequent offer of shares — 
First prospectus headed “ for private circulation 
only ” — Offer to the public.] — In Feb., 1910, a 
prospectus was issued on behalf of a co. headed 
“ For private circulation only,” but also con- 
taining a statement that it had been filed with the 
Registrar of Joint Stock Cos. It was stated that 
this prospectus was distributed by the promoter 
only to shareholders in certain gas cos. in which he 
was interested, & not more than 3,000 copies were 
sent out. In April, 1910, a second prospectus was 
issued which contained no statement of the first 
offer of shares. B. applied for & was allotted 
shares on the terms of the second prospectus. He 
died soon afterwards. His exors. moved to 
rectify the register by removing his name on the 
ground that there was a breach of 1908 Act, s. 81, 
in not stating the offer of shares contained in the 
first prospectus & the amount subscribed : — Held : 
on the evidence, the circulation of the first pros- 
pectus was an offer of shares to the public within 
the meaning of 1908 Act. Consequently the second 
prospectus was a 44 subsequent offer ” within 1908 
Act, s. 81, & the first offer ought to have been 
stated. 

The remedy of the allottee was in damages 
against the persons responsible for the prospectus 
& not by rescission. — Re South of England 
Natural Gas & Petroleum Co., Ltd., [1911] 1 
Ch. 573 ; 80 L. J. Ch. 358 ; 104 L. T. 378 ; 55 
Sol. Jo. 442 ; 18 Mans. 241. 

Compare No. 406, ante. Nos. 1134, 1645, post. 

477. “Amount payable to vendor” — Amount 
paid by vendor not included — Though property 
recently acquired.] — Where a co. on its formation 
purchases or proposes to acquire from an absolute 
owner property which is to be paid for wholly or 
partly out of the proceeds of the issue offered for 
subscription by the prospectus, 1900 Act, s. 10 
(1) (f), requires that the name & address of the 
vendor & the amount of the consideration shall be 
stated in the prospectus. There is no obligation 
under the sub-sect, to disclose the amount of the 
purchase-money, however small, paid by the 
vendor on his acquisition of the property, however 
recent . 

If the co. buys merely the benefit of a contract 
for the purchase of property, the consideration for 
which remains wholly or partly undischarged, &, 
so, pro tanto , a burden on the property, the co. 
acquiring the benefit of the contract is a “ sub- 
purchaser ” within the meaning of the sub-sect., 
& the particulars thereby required must be stated 
in the prospectus. 

A co. is not a “ sub-purchaser ” for the purposes 
of the sub-sect, unless it has to pay purchase- 
money to some one other than its own vendor, & 
it is not necessary to state in the prospectus the 
amount of any consideration paid or to be paid 
by anyone other than the co. — B rookes v. 
Hansen, [1906] 2 Oh. 129 ; 75 L. J. Ch. 450 ; 
94 L. T. 728 ; 54 W. R. 502 ; 22 T. L. R. 475 ; 
50 Sol. Jo. 406 ; 13 Mans. 172. 

Annotation : — Retd. Be Christineville Rubber Estates (1911), 

81 L. J. Ch. 63. 

478. 4 4 Sub-purchaser ’ ’ — Company purchasing 

benefit of contract — Payment to person other than 
immediate vendor essential.] — B rookes v. Hansen 
N o. 477, ante . , 

Underwriting commission.] — See , generally , Sect. 

11, post. 

“ Material contract.”] — See Sub-sect. 2, A. (6), 
ante. 

Disclosure by promoters — Apart from pros- 
pectus.] — See Sect. 1, sub-sect. 4, ante . 
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Sect, 8. — The prospectus : Sub-sect. 2, B. C» (a) & 

( 6 ) *.] 

B. Sufficiency of Disclosure. 

479. Prospectus referring to Act of Parliament 
— Act of Parliament reciting deed of settlement.] — 

A prospectus of a bank mentioning an Act of 
Parliament, in which Act a deed of settlement is 
recited, is not of itself sufficient to fix every person 
reading the prospectus with constructive notice of 
the contents of the deed. — Be National Insur- 
ance & Investment Assocn., Davies’ Case, 
Abercorn’s (Lord) Case (1802), 4 De G. F. & J. 
78 ; 31 L. J. Ch. 828 ; 7 L. T. 225 ; 8 Jur. N. S. 
951; 10 W. R. 548; 45 E. R. 1112, L. JJ. ; 
subsequent proceedings , sub nom. Re National 
Assurance & Investment Assocn., Ex u.Mund ay. 
31 Beav. 200. 

Annotations Mentd. Re District Savings Bank. Ex v. 
Official Liquidator (1862), 6 L. T. 304 ; Re National Assce. 
& Investment Assocn, Bank of Deposit, Ex p. Cotterell 
(1862), 32 L. J. Ch. 66; Re Great Northern & Midland 
Coal Co., Currie’s Case (1863), 3 De G. J. & S. 367 ; Re 
aterloo Life etc. Co., Exp. Saunders (1863), 3 New Rep. 
58 ; Re Llanharry Hematite Iron Ore Co., Roney’s Case, 
Stock’s Case (1864), 4 Do G. J. & Sm. 426 ; Re Life Assocn. 
of England, Blake’s Case (1865), 34 Beav. 639; Re 
J|« al T International Agency Co., Chapman’s Case 
(1866), L. R. 2 Eq. 56< ; Henderson v. Laeon (1867), L. R. 1 
5 Eq. 2 (9 ; Re International Contract Co., Levita’s Case 
0#67)» ?o Ch * App - 30 ; Ilfracombe Ry. v. Nash 0870), 18 
W. 11. 431 ; Re Great Oceanic Telegraph Co., Harward’g 
Case (1871), L. R. 13 Eq. 30; Re Metropolitan Public 
Carnage & Repository Co., Brown’s Case (1873), 9 Ch. 
App. 102 ; Re Freehold 8c General Investment Co., 
Green’s Case (1874), L. It. 18 Eq. 428 ; Re British Provi- 
dent Life 8c. Guarantee Assocn., De Ruvigne’s Case (1877), 
o Ch. I). 306 ; Re Colombia Chemical Factory Manure & 
Phosphate Works. Hewitt’s Case, Brett’s Case (1883), 25 
Ch. D. 283 ; Arnison r. Smith (1889), 41 Ch. D. 348 ; Re 
Printing Telegraph & Constmction Co. of the Agence 
Havas, Ex p. Cauunell, fl 894] 2 Ch. 392. 

480. Abridged prospectus — Date of, & parties 
to contract omitted — Even though stated where 
full prospectus maybe obtained.J —An abridged pro- 
pectus not containing the date of, nor the names 
of the parties to, a contract for the sale of a patent 
to be worked by the co., to trustees on behalf of 
the co. : — Held : to be fraudulent within 1807 Act, 
s. 38, although it stated where full prospectuses 
could be obtained. — W hite v. IIaymen (1883), 1 
Cab. & El. 101. 

481. — .] — Army, Navy Sc Civil 

service Co-operative Society of India, Ltd. v. 
Craig (1892), 8 T. L. R. 227. 

See, also, No. 1040, post. 

482. Notice of contracts — Referred to in articles 

re £istered before issue of prospectus.] — 
a joint-stock bank represented 
that one half of the shares had been actually 
subscribed. It appeared that a large portion of 
these had been agreed to be taken by an Italian 
co - » -V 1 * th ? i condition that it should at once be 
credited with a very large sum not much less than 
the amount of the deposit & allotment moneys 
payable on their shares, that they should draw 
on the bank for the amount of the deposit & 
allotment moneys ; & that the proceeds of the 
bills so drawn, & accepted by the bank, should go 
in payment of the deposit & allotment moneys. 
This agreement was not set out in the arts, of 
assocn., but was referred to in them ; & they 
stipulated that every member should have notice 
of the agreement. They were registered before 


PART III. SECT. 8, SUB-SECT. 2.—B. 

r. Measure of obligation to disclose .] 

Co ‘ * NAVMR - 

* 

PART III. SECT. 8 # SUB-SECT. 2.— 

C. (a). 

>. Omission to disclose incumbrances 


If affecting shareholders — Created 
before prospectus issued. J — Shareholders 
brought an action against the promoters 
of a co. who had sold a lumber business 
to the co, which they had promoted 

iH?S po8e °f acquiring the said 
lumber business. They claimed rescis- 
sion of the contract to take shares Sc 
damages for misrepresentation against 


the issuing of the prospectus. D. applied for 
shares, & alleged that he had done so on the faith 
of the statements in the prospectus. The shares 
were allotted to him, but he refused to pay the 
deposit & allotment moneys. He took no steps 
to have his name removed from the register till 
a year afterwards, when the co. was being wound 
up : — Held : he was bound by the knowledge of 
the contents of the agreement. Even if this had 
not been so, his laches would have disentitled him 
to have his name removed from the register. — Re 
Peninsular, West Indian & Southern Bank, 
Dixon’s Case (1807), 15 L. T. 051 ; 15 W. R. 480. 

483. Dates de names of parties to eontracts — 
Not notice of material facts.] — Where a person is 
induced by a fraudulent prospectus to apply for an 
allotment of shares, & his shares are afterwards 
forfeited by his failure to pay calls, he ceases to be 
a shareholder & becomes a mere debtor to the co., 
& if he has done nothing to affirm the contract 
he may repudiate it & defend an action for calls 
on the ground of the fraud. 

A prospectus which merely specifies the dates 
of Sc names of the parties to contracts in compliance 
with 1807 Act, s. 38, does not give notice of cir- 
cumstances contained in the contracts which are 
material to be known & the omission of which 
causes the prospectus to give a false impression. 

In an action to enforce a contract in which 
deft, sets up the plea that he was induced by fraud 
to enter into the contract, it is not necessary for 
deft, expressly to repudiate the contract ; in order 
to rebut the plea, it is for pit f . to show that deft, 
had adhered to the contract notwithstanding the 
discovery of the fraud. — .A aron’s Reefs v. 
Twiss, [1896] A. C. 273 ; 05 L. J. P. 0. 54 ; 74 
L. T. 794, II. L. 

Annotations : — Consd. First National Reinsurance r. Green- 
field, [1921] 2 K. B. 260. Refd. Re Dunlop Truffault 
Cycle & Tube Manufacturing Co., Ex p. Shearman (1896), 
66 L. J. Ch. 25 ; Re Olympia, [1898] 2 Ch. 153 : Ladles 
Dress Assocn. v. Pulbrook (1899), 68 L. J. Q. B. 871 ; Mc- 
Connel v. Wright, [1903] 1 Ch. 546 ; Merino v. Mutual 
Reserve Life Insce. (1904), 21 T. L. R. 167 ; United Shoe 
Machinery Co. of Canada r. Brunet, [1909] A. C. 330 ; Re 
Pacaya Rubber & Produce Co., Bum’s Application, 
[1914] 1 Ch. 542 ; Moody v. Cox & Hatt, 11917 J 2 Ch. 71. 

484. Notice In business sense.] — Green- 

wood v . Leather Shod Wheel Co., No. 520, post. 

485. Notice fixing shareholder with know- 

ledge of contracts — But not of contents.] — Watts 
v. Bucknall, No. 528, post. 

486. Disclosure that directors of company 
directors of promoting syndicate — Disclosure that 
profit made.] — Re Lady Forrest (Murchison) 
Gold Mine, Ltd., No. 47, ante. 

Statement of minimum subscription.] — See 
No. 1648, post. 

C. Effect of Non- Disclosure. 

(a) Apart from Statute. 

487. Liability of director — Taking no part In 
preparation of issue of prospectus.] — P eek v. Gur- 
ney, No. 439, ante. 

488. Whether personal — Death of direc- 

tor.] — Peek v. Gurney, No. 439, ante. 

489. Limitation of action.] — Peek v. 

Gurney, No. 439, ante. 

Compare Sub-sect. 3, E. (a), post. 

the directors Sc promoters. One of 
the alleged grounds on which relief 
was sought was that the promoters 
had created a mtge. on the lumber 
business after the Issue of the pros- 
pectus without disclosing in the pros- 
pectus that they intended so to do 
/few; the mtge. having been given 
after the nroiroeetiui waa iwmMl. It 
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490. Not a ground for rescission — Unless 
amounting to misrepresentation.] — Peek v. Gur- 
ney, No. 439, ante . 

491. •] — Where there has been no 

positive misrepresentation in a prospectus issued 
by the directors of a co., a person to whom shares 
have been allotted, for which he had applied on 
the faith of statements contained in the prospectus, 
is not entitled to have his contract to take the 
shares rescinded merely because the prospectus 
did not set out all the facts which were known to 
the directors. In such a case he is only entitled to 
have his contract rescinded where the facts not 
disclosed are such that the omission to disclose 
them renders the prospectus, as it stands, mis- 
leading. — Me Keown v . Boudard-Peveril Gear 
Co. (1896), 65 L. J. Ch. 735 ; 74 L. T. 712 ; 45 
W. R. 152 ; 40 Sol. Jo. 565, 0. A. 

Compare Nos. 524, 525, post. 


(b) Under Companies Act , 1867 (c. 131), s . 38. 
i. Whether “ Fraudulent .” 


492. Omission to state purchase by promoter.] 

— M. agreed with the owner of a patent to purchase 
the patent for £65,000, to bo paid partly in cash & 
partly in the shares of a co. to be formed by M. 
Three months afterwards, M. made an agreement 
with a trustee for an intended co. to sell the patent 
to the trustee for £125,000, payable partly in cash 
& partly in shares in the co. Shortly afterwards 
the co. was formed, M. being a director. A pros- 
pectus was issued which did not mention the first 
agreement for purchase: — Held: (1) under the 
circumstances, M. was not , when he made the first 
agreement with the patentee, a promoter of the co. 
& that the omission to specify that agreement was 
not fraudulent, either under the general law or 
under 1867 Act ; (2) where the omission to specify 
any agreement renders the prospectus fraudulent 
under that statute, the shareholder has his remedy 
against the person making the omission, but cannot 
therefore have his name removed from the list of 
shareholders ; (3) as M., after he made the first 
agreement, became a promoter of the co., he ought 
to have disclosed that agreement to the co. ; but 
the omission did not, under the statute, make the 
prospectus fraudulent on the part of the co., & 
the shareholder could not therefore have his name 
removed ; (4) the omission to disclose the first 
agreement was not a fraud independently of the 
statute, but the omission to disclose a contract 
formerly made by a promoter, & likely to afTect the 
mind of a subscriber for shares, was fraudulent 
under the statute ; & the remedy of the share- 
holder was to have her name removed from the 
list of shareholders. — Re Coal Economising Gas 
Co., Cover's Case (1875), 1 Ch. D. 182 ; 45 
L. J. Ch. 83 ; 33 L. T. 619 ; 24 W. R. 125, C. A. 


Annotations : — As to (1) Consd. Twycross v. Grant (1877), 2 
O. P. D. 469. Reid. Ladywell Mining Co. v . Brookes, 
Ladywell Mining Co. v. Huggons (1887), 35 Ch. D. 400 ; 
Re Olympia, [1898] 2 Ch. 153 ; Re Jubileo Cotton Mills 
(1921), 91 L. J. Ch. 169. As to (2) Reid. Caokett v, 
Keswick, [1902] 2 Ch. 456. As to (4) Consd. Sullivan v, 
Mitcalfe (1880), 5 C. P. D. 455. Reid. Craig v. Phillips 
(1876), 3 Ch. D. 722; Arkwright v. Newbold (1880), 28 
W. R. 828 ; Howard v. Escombe (1887), 3 T. L. R. 316 ; 


Capel v . Sim's Ships Compositions Co. (1888), 57 L. J. Ch. 
713. Generally , Reid. Craig t>. Phillips (1877 ), 7 Ch. D. 249 ; 
Re Cape Breton Co. (1884), 26 Ch. D. 221. Mentd. New 
Sombrero Phosphate Co. v. Erlanger (1877), 5 Ch. D. 73 ; 
Vachor v . London Soo. of Compositors, [1912] 3 K. B. 547 . 


493. .] — Craig v . Phillips, No. 470, ante . 

494* Omission to state understanding between 
directors.] — Arkwright v. Newbold, No. 145, ante . 

495. Omission combined with material mis- 
representation.] — Capel & Co. v. Sim's Ships 
Compositions Co., Ltd., No. 462, ante. 

496. Omission to state consideration received by 
founder.] — Re West Australian Trust, Ex p. 
Brock (1900), 44 Sol. Jo. 658. 

See , also , Nos. 480, 481, ante. 

Omission distinguished from misrepresentation.] 
— See No. 525, post. 

497. “Knowingly issuing ” — Intentional omis- 
sion of contracts — Though with bond fide belief 
that disclosure unnecessary.] — Twycross v. Grant 
No. 29, ante. 

See , also , Nos. 499, 502, post. 

498 . Duty to inquire — Director relying on 

legal adviser.] — Watts v. Bucknall, No. 528, post. 

499 . .] — A director issued a 

prospectus which omitted to disclose a contract in 
accordance with the requirements of 1867 Act, s. 
38, but at the meeting of directors at which the 
prospectus was approved he forgot the existence 
of the contract in question, although the minutes 
of the previous meeting, at which this contract was 
considered, were read & confirmed in his presence, 
& although he had himself approved the contract. 
He had, however, a general knowledge of the 
existence of contracts which might fall within the 
section, & he made no inquiry into these contracts, 
but relied upon the assurance of the co.’s solr. 
that the prospectus disclosed all the contracts 
which the section required to be disclosed : — 
Held : he knowingly issued the prospectus within 
the meaning of sect. 38. — Tait v. MacLeay, [1904] 
2 Ch. 631 ; 20 T. L. R. 710 ; sub nom. Trechmann 
v . Calthorpe, De La Cour v. Clinton, Tait v. 
MacLeay, 74 L. J. Ch. 43 ; 91 L. T. 474 ; 20 
T. L. R. 706 ; 11 Mans. 444, C. A. ; revsd. on other 
grounds, sub nom. MacLeay v. Tait, [1906] A. C. 
24, H. L. 

Annotrtions : — Meiltd. Nash v. Calthorpe, [1905] 2 Ch. 237 ; 

Shopheard v. Bray, [1906] 2 Ch. 235. 

500. No defence that contract 

forgotten.] — Tait v. MacLeay, No. 499, ante. 

See , also , No. 460, ante. 

501. Prospectus issued without authority 

— Though ratified & benefit taken.] — A director of 
a co. cannot be made liable under 1867 Act, s. 38, 
for culpable omissions in a prospectus issued 
without his previous knowledge or authority, 
although he subsequently ratifies it & derives an 
advantage from it. 

Advance copies of a prospectus which was 
eventually approved & issued by the directors 
without material alteration were issued without 
the knowledge or authority of the directors. The 
prospectus omitted to disclose a material contract 
within sect. 38. Subsequently applications for 
shares made on the faith of the advance copies were 
accepted by the directors, as the ct. inferred, with 


| could not have boon disclosed in the 
f prospectus Sc moreover that the pltfs. 
f were in no way damnified as the co. 
$ would have been equally responsible 
lor the debt as for the mtge. which 
I was subsequently given to secure it. — 
H Petrie v. Guelph Lumber Co. (1886), 
111 S. C. R. 450.— CAN. 

SpART III. SECT. 8. SUB-SECT. 2.— 
ft C. (b) I. 

Hi t. Omission to state contract be* 


tween promoter <& director — Misrepre- 
sentation as to capital — Liability of 
director on shares received from vendor .] 
— Jury v. Stoker Sc Jackson (1882), 
9 L. R. Ir. 385.— IR. 

a. Omission to stale agreement — 
But applicant must show he was misled 
by prospectus. ] — A person applied for 
shares in a joint stock oo. on a form 
which requested allotment “ upon the 
terms of the prospectus *' Sc shares 
were allotted to him. 


In an action brought by his repre- 
sentative against the directors for 
declarator that the prospectus was 
fraudulent within Companies Act, 
1867, s. 38, in respect that it did not 
specify a certain agreement, the pur- 
suers proved that the prospeotus had 
been widely advertised in G., where 
deceased was Jiving. There was no 
evidence that the deceased had read 
the prospeotus. Defenders proved 
that deoeased had applied for the shares 
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Sect 8. — The prospectus : Sub-sect 2, C. (b) i» it, 
( c ) & D,] 

knowledge of all tlie facts : — Held : the directors 
had not 44 knowingly issued ” the advance copies 
within the meaning of sect. 38, Sc were not liable 
under the sect, in respect of that issue. — Hoole 
v . Speak, [1904] 2 Ch. 732 ; 73 L. T. Ch. 719 ; 91 
L. T. 183 ; 20 T. L. R. 649 ; 11 Mans. 421. 

“ Issue .”] — See No. 446, ante . 

502 . 4 4 Deemed to be fraudulent” — Intentional 
omission of contracts — Though with bonft fide 
belief that unnecessary — & on legal advice.] — A 
director of a limited co. knew that a prospectus 
issued by the directors did not disclose a contract 
& a resolution of the board of directors which were 
in fact material but which he was advised were 
not, & which he honestly believed not to be 
material. A shareholder who had subscribed for 
shares in the co. having brought an action against 
the director for misrepresentation : — Held : though 
the director was not in fact fraudulent, he must be 
4 ‘ deemed to be fraudulent ” within 1867 Act, s. 38, 
6c proof that pltf. took shares upon the faith of 
the prospectus would make the director liable both 
under 1867 Act, & Directors Liability Act, 1890 
(c. 64), s. 3 (1). — Shepheabd v. Broome, [1904] 
A. C. 342 ; 73 L. J. Ch. 608 ; 91 L. T. 178 ; 63 
W. It. Ill ; 20 T. L. R. 540 ; 11 Mans. 283, H. L. ; 
affg. S. C. sub nom. Broome v . Speak, [1903] 1 Ch. 
686, C. A. 

Annotations : — Reid. Watte r. Bucknall, [1903] 1 Ch. 766; 

Hoole v. Speak (1904), 7 3 L. J. Ch. 719; Nash v. Calthorpe, 

[1905] 2 Ch. 237 ; Macleay v. Tait, [1906] A. C. 24 ; 

Shepheard v. Bray, [1906J 2 Ch. 235. 

Liability of directors generally, see Sect. 28, post 

See, also, No. 29, ante. 

ii. Remedies . 


material misrepresentation.] — Capel Sc Co. v. Sim’s 
Ships Compositions Co., Ltd., No. 462, ante . 

See, also , No. 624, post 

508. Against promoters — Measure of 

damages — Price paid for shares.] — Twycross v. 
Grant, No. 29, ante . 

609. Becoming directors — Recovery 

of price paid for shares.] — Sullivan v . Metcalfe 
N o. 467, ante . 

See , also , No. 528, post. 

610. Against directors — Damages — Omis- 

sion combined with misrepresentation.] — Capel Sc 
Co. v. Sim’s Ships Compositions Co., Ltd., No. 
462, ante . 

511. Conditions precedent — Proof 

that contract material.] — S tevens v. Hoarb 
(1904), 20 T. L. R. 407. 

512 . .] — In an action by 

a shareholder against directors of a co. to recover 
damages, on the ground that the prospectus, on 
the faith of which he applied for his shares, did not, 
as required by 1867 Act, s. 38, disclose a contract 
entered into by the co. ; — Held : pltf., in order to 
maintain the action must prove, not only that the 
undisclosed contract was a material one, but also 
that he had suffered damage by its non-disclosure. 

In order that pltf. may prove that he suffered 
damage the evidence must be such as to satisfy 
the ct. that, if the undisclosed contract had been 
disclosed, pltf. would not have applied for shares. — 
Nash v. Calthorpe, [1905] 2 Ch. 237 ; 74 L. J. Ch. 
493 ; 93 L. T. 585 ; 21 T. L. R. 587 ; 12 Mans. 
260, C. A. 

Annotations : — Consd. Macleay r. Tait, [1906] A. C. 24. Reid. 

Marshall v. Morrison, [1907 J W. N. 29. 

513. Proof of damage.] — 

Stevens v. Hoare (1904), 20 T. L. R. 407. 

614. That disclosure 


503. Whether statutory cause of action pro- 
vided.] — (1) 1867 Act, s. 38, , which provides for 
the disclosure in the prospectus of a co. of certain 
particulars with regard to the class of contracts 
specified in the sect., is applicable only for the 
protection of shareholders in the co., & creates no 
statutory duty towards bondholders of the co. or 
others for breach of which an action on the statute 
will lie. Qu. : as to the nature of the contracts to 
which the provision is applicable. (2) Semble : the 
sect, creates no statutory cause of action, but 
merely amounts to a declaration that, as between 
shareholders & those issuing the prospectus, the 
latter shall be deemed to have acted fraudulently. 

(3) The action would not lie under the statute, 
against a trustee of the co., even if it had been 
brought by a shareholder. A trustee does not 
come under the word officer. — Cornell v. Hay 
(1873), L. R. 8 C. P. 328 ; 42 L. J. C. P. 136 ; 28 
L. T. 475 ; 21 W. R. 580. 

Annotations :--As to (1) Consd. Twycross v. Grant (1877), 2 

9;?* ^ 469 ‘ « “S^an ii. * * v • Mitcalfe (1880), 4 C. P. D. 

455. Generally , Mentd. Craig v. Phillips (1877), 7 Ch. D. 

249. 

604. To whom available — Confined to share- 
holders.] — Cornell v. Hay, No. 503, ante , 

Underwriter.]— See No. 446, ante. 

606. Against whom available — Trustee — Not 
“ officer ” of company.]— Cornell v . Hay, No. 
503, ante. 

606. Particular remedies — Against company 

Rescission — Omission to disclose purchase by 
promoter.]— Re Coal Economising Gas Co., 
Cover’s Case, No. 492, ante. 

507. Omission combined with 


would have deterred shareholder.] — Nash v . Cal- 
thorpe, No. 512, ante. 

515 , .] — To recover 

damages under 1867 Act, a. 38, a pltf., who has 
subscribed for shares on the faith of a prospectus 
which did not disclose a material contract must 
prove that he has sustained damage, & that if he 
had known of the undisclosed contract he would 
not have become a shareholder. 

Where there is no fraud in fact Sc the non- 
disclosure is owing to an honest mistake, a sub- 
scriber for shares who has agreed to waive any 
fuller compliance with sect. 38 than is contained 
in the ‘prospectus, cannot maintain an action for 
damages. — Macleay v. Tait, [1906] A. C. 24 ; 
sub nom. Calthorpe v. Trechmann, Macleay v. 
Tait, 75 L. J. Ch. 90 ; 94 L. T. 68 ; 54 W. R. 
365 ; 22 T. L. K. 149 ; 60 Sol. Jo. 125 ; 13 Mans. 
24, H. L. ; revsg. 8. C. sub nom. Tait v. Macleay, 
[1904] 2 Ch. 631, C. A. 

Annotations Mentd, Nash v. Calthorpe, [1905] 2 Ch. 237 ; 

Shepheard v . Bray, [1906] 2 Ch. 235. 

516. .] — Marshall 

t). Morrison, [1907] W. N. 29. . 

617. Measure ol damages — Difference 

between price paid & value at date ol allotment.] — 
Broome v. Speak, No. 460, ante. 

518. — — Price paid for shares.] — 

Watts v. Bucknall, No. 628, post. 

— — Effect ol bankruptcy ol director,] — 

See Bankruptcy & Insolvency, Vol. V., p. 1014, 
No. 8274. 

— — Effect ol death ol shareholder.] — See 

No. 739, post. 

•] — See, also, No. 467, ante. 


Held . pureucjri haafailed to prove M 'Morulnd 's Trustees v. ffnm ann* * ^ 99 * 4 fl, L. T* 1*8.— 
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519. Loss of right to relief — Action for rescis- 
sion — Acquiescence — Price of shares paid & divi- 
dends received— Though in ignorance of omitted 
contract*] — The Ct. of Exchequer will not, where 
complete justice cannot be done, direct the name 
of a shareholder in a public co. to be removed 
under 1862 Act, s. 35. 

Where, therefore, a person has been induced by 
a prospectus, in which no mention was made of a 
certain contract between some of the directors of 
a co. & the promoters, entered into before the 
foxmation of the co., he will not, upon application 
made upon discovery of the omitted contract, be 
entitled to have his name removed from the 
register of shareholders, even though the omission 
to mention the contract in the prospectus was 
fraudulent, if it appears that he paid up a portion 
or the whole of the price of the shares, & has 
received dividends in respect of them in ignorance 
of the existence of the contract so omitted. — Re 
Bagnall & Co., I/td., Ex p . Dick (1875), 32 L. T. 
536. 

520. By notice — Knowledge before issue 

of prospectus.] — Howard v. Escombe (1887), 3 
T. L. R. 316. 

521. Must be notice of contents.] — 

Watts v. Bucknall, No. 528, mite. 

Compare cases in Sub-sect. 3, E., post. 


(c) Under Companies ( Consolidation ) Act , 1908 

(c. 69). 


See, now , 1908 Act, s. 81 (6). 

522. Ground for action against directors — 
Need not be in fact fraudulent.] — Shepheard v. 
Broome, No. 502, ante. 


523. Damage must be proved.] — S tevens 

v. Hoake (1904), 20 T. L. R. 407. 

524. Ground for rescission — Non-compliance 
with statutory requirements alone insufficient.] — 

The mere fact that a prospectus issued by a co. 
does not contain some of the facts or contracts 
required to be stated by 1908 Act, s. 81, does not 
entitle a person who has taken shares on the faith 
of the prospectus to rectification of the register. 
The difference of the wording of that sect. & 1867 
Act, s. 38, has not, in this respect, altered the law. 
— Re Wimbledon Olympia, Ltd., [1910] 1 Ch. 
630 ; 79 L. J. Ch. 481 ; 102 L. T. 425 ; 17 Mans. 
221 . 

Annotation ; — Apld. Re South of England Natural Gas & 
Petroleum Co., [1911] 1 Ch. 573. 


Compare No. 519, ante. 

525. Not equivalent to misrepresentation 

— Shareholder must prove inconsistency of pros- 
pectus with facts not disclosed.] — In Feb., 1910, 
applt. was allotted shares in a co. In the middle 
oi May, or at latest by the end of July, applt. 
became fully aware of misrepresentations in the 
prospectus. In Dec. he moved to have his name 
removed from the register: — Held: the unex- 
plained delay of five months precluded him from 
obtaining relief. 

When a shareholder comes to the ct. to be 
relieved of his shares on the ground of misrepresen- 
ts tation arising from non-disclosure, it is not enough 
| for him to say that had he known the fact he would 
. not have applied for shares ; he must be prepared 
J'to put his finger on the statements which he relies 
| upon as contradictory of or inconsistent with the 
|facts not disclosed. 

I ^ There must be something more than mere non- 
gdisclosure proved before misrepresentation is 
Established— it must, I think, be shown that the 
inon-disclosure is the non-disclosure of something 
Khe disclosure of which would falsifv some state- 


ment in the prospectus (Eve, J «). — Re Christine- 
vtlle Rubber Estates, Ltd. (1911), 81 L. J. Ch. 
63 ; 106 L. T. 260 ; 28 T. L. R. 38 ; 56 Sol. Jo. 
53; 19 Mans. 78. 

See, also , No. 439, ante. 

D. Waiver Clauses. 

See , now , 1908 Act, s. 81 (4). 

526. When court will give effect to — Not when 
“ tricky ” — Must disclose all circumstances con- 
ferring rights agreed to he waived.] — (1) 1867 Act, 
s. 38, cannot be evaded by a general waiver clause 
in the prospectus, or in the form of application 
for shares, to the effect that a subscriber for shares 
shall waive all claim for non-compliance with the 
section. A waiver clause, to be effectual as against 
a subscriber, must fairly disclose the circumstances 
which confer the rights which by the clause he 
agrees not to enforce. The ct. will refuse to give 
effect, as against a shareholder, to a “ tricky ” 
waiver clause in a prospectus or application form, 
upon the same principles as are applicable to 
catching conditions of sale as between vendor & 
purchaser or to general words in releases. 

(2) Notice of contract in 1867 Act, s. 38, means 
such notice as brings home to the mind of a reason- 
ably intelligent & careful reader such knowledge as 
fairly & in a business sense amounts to notice of a 
contract. 

(3) A misleading statement in a prospectus is un- 
true within the meaning of Directors’ liability Act, 
1890 (c. 64), s. 3, even though it may be true in 
the sense in which it is used by those who issue the 
prospectus. A prospectus so framed as to convey 
to the ordinary reader that an invention referred 
to in it has passed the experimental stage, & that 
numerous orders besides mere trial orders have 
been given, when in fact no orders have been given 
except for trial & experiment, contains untrue 
statements within the meaning of sect 3 . — Green- 
wood v . Leather Shod Wheel Co., [1900] 1 Ch. 
421 ; 69 L. J. Ch. 131 ; 81 L. T. 595 ; 16 T. L. R. 
117 ; 44 Sol. Jo. 156 s 7 Mans. 210, C. A. 

•' f’Jh 1 *?& 2 

^ (3) EeM - Thoms ° n *•* 

527. .] — Cackett v. Keswick, 

No. 458, ante. ’ 

528. Conditions to render general release 

effectual necessary.]— (1) The prospectus of a co., 
formed for the purpose of acquiring & working 
some breweries, stated tbat a contract for purchase 
dated Dec. 1, 1896, had been entered into between 
two persons, whose names were given, one of them 
being a trustee for the co. It was further stated 
that, during the negotiations for the purchase 
of the properties & the formation of the co., con- 
tracts have been entered into between various 
parties with reference to the formation & promotion 
of the co. & the subscription of its capital, but to 
none of which the co. Is a party. The contracts 
referred to in this paragraph are, or may be, 
contracts within the meaning of 1867 Act, s. 38, &, 
accordingly, applicants for shares are to be deemed 
to have notice of the said contracts, <fc to have 
agreed with the co., as trustees for the directors & 
other persons liable, to waive all claims, if any, 
against them for not more fully complying with 
the requirements of the said section, & allotments 
will only be made upon this express condition.” 
Neither the dates of nor the names of the parties 
to the contracts thus referred to were stated in the 
prospectus. 

A shareholder, who had applied for his shares 

on the faith of this nTV>sn«r>fn<a — _ . J . 
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Sect. 8. — The prospectus : Sub-sect. 2, B. ; sub-sect. 
3, -A.1 

for damages against one of the directors, who was 
responsible for the issue of the prospectus, on the 
ground, “that the requirements of^ sect. 38 hud not 
been complied with. Deft, admitted that he had 
read t hr ough the prospectus, but said that he 
knew nothing of the nature or contents of the 
contracts referred to, having left all statements 
in the prospectus as to legal matters to his 
co-directors Sc solrs., Sc that he was ignorant of 
sect. 38 : — Held : deft, had knowingly issued the 
prospectus within the meaning of sect. 38. He 
was not protected by the waiver clause, Sc he was 
liable to refund to pltf . the sum which he had paid 
for his shares. 

(2) The statement in the prospectus, though it 
was sufficient to fix deft, with knowledge of the 
existence of the contracts in question, Sc thus to 
make him liable under sect. 38, as having knowingly 
issued the prospectus without specifying the 
contracts, was not a sufficient notice of the con- 
tracts within sect. 38, so as to deprive pltf. of his 
remedy under that section, the position of a 
director & that of an application for shares being 
for this purpose entirely different. 

In order that the applicant may be effected with 
notice of a contract within sect. 38, he must have 
notice, not only of the existence of the contract, 
but also of its contents. 

(3) A waiver clause in a prospectus of this kind 
cannot operate to excuse compliance with the 
requirements of sect. 38, except under such 
conditions as would render a release in general 
terms effectual. — Watts v. Bucknall, [1903] 1 
Ch. 760 ; 72 L. J. Ch. 447 ; 88 L. T. 845 ; 51 
W. R. 433 ; 19 T. L. R. 320 ; 47 Sol. Jo. 307 ; 10 
Mans. 176, C. A. 

Annotation: — ds to (1) & (2) Refd. Tait v. Macleay, [1901] 2 

Ch. 631. 

529 . Absence of fraud — Non-disclosure 

arising from honest mistake.] — M acleay v . Tait, 
No. 515, ante. 

Compare No. 401, ante , No. 787, post. 


Sub-sect. 3. — Misrepresentation. 

A. In General . 

530. Question for Jury.] — In an action or 
defence, by a shareholder in a joint-stock co., on 
the ground of fraud, it is for the jury to say, upon 
the whole of the evidence, including the prospectus, 
Sc the arts, of assocn., & other documents, whether 
there were material Sc fraudulent misrepresenta- 
tions, by which the shareholder was really induced 
to subscribe. If this partly depends upon the 
sense Sc meaning in which any statement in the 
prospectus might fairly be intended to be, or 
would naturally be understood, then that is for 
them to consider on the whole of the prospectus, 
Sc the other evidence in the case. If the prospectus 
is ambiguous, & in one sense is consistent with 
truth, they are bound to construe it in that sense, 
unless satisfied that it was meant to mislead. 
But the question, in such a case, is not whether 
the statements put forth are strictly, literally, or 
technically correct, nor even whether they are 
in any degree really incorrect ; but whether they 


are so far substantially false Sc wilfully so, as 
that they must be deemed to have been intended 
to deceive, Sc to have, in fact, deceived. Thus 
the wilful publication of the name of a person 
of credit as a director, without any reason to 
believe that he is so, or will be so, with intent 
to induce others to subscribe on the credit of 
his name, which intent may be inferred from 
the very use thus made of the name assuming it 
to be wilful, may be deemed fraud ; but if there 
was reason to believe that the person would be a 
director, though, in fact, he never is so, it is not 
necessarily fraudulent. So as to a statement that 
all, or so much of the “ capital required ” has 
been subscribed. So of the omission in the pros- 
pectus of matters disclosed in the articles. In 
all such cases, the intent 6c materiality of the mis- 
statement, as well as the fact of a mis-statement, 
must be considered by the jury with a view to 
judge whether it was fraudulent. Although on 
that question they may Sc ought to look at the 
whole of the prospectus, it must be with reference 
to some particular statements in it ; Sc they must 
be satisfied that on some one or more points it was 
proved. — Cleveland Iron Co. v. Stephenson 
(1865), 4 F. Sc F. 428 ; stibsequent proceedings , sub 
nom. Re Cleveland Iron Co., Ex p. Stevenson 
(1807), 10 W. R. 95, L. J. 

Annotation : — Mentd. He Scottish Petroleum Co. (1883), 23 

Ch. D. 413. 

531. Unless statement capable of one 

construction only.] — In one of the paragraphs of a 
prospectus issued by the directors of a co. there 
was a statement that “ the completion of the works 
will enable the co. to increase their present 
capacity for manufacture from 400 to 1,000 tons 
per annum ” ; & in the margin was this note : 
“ Increase of present manufacture.” Each para- 
graph of the prospectus had a marginal note 
indicating its contents. The jury found that the 
marginal note, coupled with the statement against 
which it was written, amounted to a statement 
that the present manufacture of the works was 
400 tons per annum , Sc that this was a fraudulent 
misrepresentation: — Held: the paragraph Sc the 
marginal note could only be construed in one way, 
as referring to the capacity of the works for manu- 
facture, Sc therefore the question whether the two 
taken together could be construed so as to imply 
that the present manufacture was 400 tons per 
annum ought not to have been left to the jury. 

The construction of the prospectus was for the 
judge Sc not for the jury. — Moore v. Explosives 
Co., Ltd. (1887), 50 L. J. Q. B. 235, C. A. 

632. What Jury may consider.] — Cleveland 
Iron Co. v . Stephenson, No. 630, ante . 

533. What amounts to representation — En- 
dorsement on prospectus that bank concerned in 
issue— Not representation that bank shareholders.] 
— The prospectus of a co. stated that the Credit 
Foncier, in conjunction with Agra 6c Masterman’s 
Sc the National Banks, would receive applications 
for the capital of the co. On the back of the 
prospectus was printed, “ issued by the Credit 
Foncier in conjunction with Agra Sc Masterman’s 
Sc the National Banks.” Agra & Masterman’s 
had no connection with the co. except as its 
bankers : — Held : there was no misrepresentation 
in the prospectus, nor anything to induce a 
reasonable man to think that Agra Sc Masterman’s 


PART III. SECT. 8, SUB-SECT. 3.— A. 

b. What amounts to representation 
— Matter of opinion — “ Great financial 
success.”] — A representation in a pros- 
pectus that a company “ has proved 
a great success both financially Sc 


otherwise, providing as it does outlets 
for the beef and mutton of the district, 
& increasing the trade of the port to 
the advantage of the producer," is a 
representation that the company has 
itself been a financial success, & not 
merely that its operations have been 


a financial gain to the district, Sc to 
the producers resident therein. — 
Hutchison v. Western Packing Co. 
(1900), 19 N. Z. L. R. 236.— N.Z. 

e. What amounts to misrepresen- 
tation — “ That company would start 
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were shareholders in the co. — Re Imperial Land 
C o. of Marseilles, Parbury’s Case (1871), 19 

W* R* 584. . 

534. Statements in report of expert — 

General rule.] — A co., formed for the purpose of 
acquiring a rubber estate, issued a prospectus 
wmch quoted a report made before the incor- 
poration of the co. by one of its directors who was 
stated to be acquainted with the locality. The 
prospectus also stated that no portion of the price 
of the estate would be paid until the co. had 
received an independent report confirming the 
statements of the director. The report stated that 
the estate contained wild rubber trees in such 
quantities that immediate profits were assured. 
In an action brought by a shareholder against the 
co. for rescission of his contract to take shares 
the pursuer averred by his condescendence that 
he had applied for the shares in reliance upon the 
statements in the prospectus & the report, & that 
he had since learned that those statements were 
false & fraudulent, & in particular that there was 
no rubber on the estate. The co. pleaded that 
these averments were irrelevant to support the 
conclusions of the summons : — Held : the co. was 
responsible, at all events, for the absence of fraud ! 
in the representations made by its agent, & the j 
pursuer was entitled to a proof of his averments. 

Primd facie , a co. which issues a prospectus 
embodying a report made by a director is respon- 
sible for the truth of, as well as for the absence of 
fraud in, the statements of fact contained in the 
report. — Mair v. Rio Grande Rubber Estates, 
Ltd., [1913] A. C. 853 ; 83 L. J. P. C. 35 ; 109 
L. T. 610 ; 29 T. L. R. 692 ; 57 Sol. Jo. 728 ; 20 
Mans. 342, li. L. 

Annotation: — Apld. lie Pacaya Rubber & Produce Co., 

Bums* Appln., [1914] 1 Ch. 542. 

535. Unless liability for accuracy 

expressly excluded.] — Where a co. issues a pros- 
pectus inviting applications for shares on the 
faith of bond fide statements of fact expressly 
based on the bond fide report of an expert, the 
accuracy of those statements is primd facie the 
basis of the contract. If the co. does not intend 
to contract on that basis, it must dissociate itself 
from the report in such clear & unambiguous 
terms as to warn intending applicants that it does 
not vouch for the accuracy of the report or any 
statement based thereon. Otherwise, if the report 
proves to be inaccurate, any material inaccuracy 
in the co.’s statements, though based thereon, 
will be ground for rescission. — Re Pacaya Rubber 
& Produce Co., Ltd., Burns’ Application, 
[1914] 1 Ch. 542 ; 83 L. J. Ch. 432 ; 110 L. T. 578 ; 
30 T. L. R. 260 ; 58 Sol. Jo. 269 ; 21 Mans. 186. 

See , also, Nos. 570, 593, 774, 1187, post , 

536. What amounts to misrepresentation — 
Degree of correctness or incorrectness of repre- 
sentation.] — Cleveland Iron Co. v . Stephenson, 
No. 530, ante . 


537. 


Belief in accuracy of statement.]- 

r _ _ _ y-y ....... mm mm mm mm ^ J 


Cleveland Iron Co. v. Stephenson, No. 530, ante. 

538. May be expression of fact.] — Cen- 

tral By. Co. of Venezuela (Directors, etc), v. 
Kisch, No. 405, ante. 

Distinguished from non-disclosure.] — See 

Nos. 439, 491, 524, 525, ante. 

Omission not amounting to.] — See No. 405, 

ante. 

539, Representation made with know- 

ledge that it will not remain true.] — A prospectus 
was issued which stated that a certain D. was to be 
chairman of the K. Co., which would have the 
benefit of his services, & that he was a man of 
great experience in the particular business to be 
carried on by the co. Before the date of allotment 
D. refused to have anything more to do with the 
co., & resigned, though such resignation was not 
made formally in writing prior to the time of 
allotment. There were also other misleading 
statements in the prospectus. Upon an appli- 
cation by shareholders to have their names 
removed from the register, & for repayment of 
moneys paid by them in respect of their shares : — 
Held : the shareholders were materially influenced 
by the misrepresentation, &, that being so, the 
law was they were entitled to rescission. — Re 
Kent County Gas Light & Coke Co., Ltd., 
Ex p. Brown (1906), 95 L. T. 756. 

Departure from prospectus, see, generally , Sub- 
sect. 4, post. 

Suggestion of untruth.] — See No. 584, post. 

540. Name of director — No shares taken.] 

— Hallows v. Fernie, No. 588, post. 

541, “ Available capital ” — Power of bor- 

rowing included.] — Central Ry. Co. of Vene- 

I zuela (Directors, etc.) v. Kisch, No. 405, ante. 

542. Former issue subscribed — Deposits 

j not paid.] — In an action for fraudulent misrepre- 
| sentation in the prospectus of a joint-stock co., 

the false statements alleged in the declaration 
i were that half the first issue of the shares had been 
j subscribed for, & that certain persons were 
! directors of the co. It was stated that defts., who 
j were directors, thereby induced pltf. to apply for, 
& become the holder of, shares. At the trial it 
was proved that both when the application by, & 
the allotment to, pltf. took place, although half the 
first issue of shares had been applied for, the 
deposit had not been paid upon that number. It 
was also proved that at the time of pltf.’s appli- 
cation, the persons mentioned in the declaration 
were directors of the co., but that before the 
allotment of the shares to pltf., these persons had, 
without his knowledge, retired : — Held : the 
judge misdirected the jury in saying that it was 
not material whether the deposit was paid, on 
the whole of the shares applied for. — Bevan v. 
Adams (1870), 22 L. T. 795 ; 19 W. R. 76. 

543, «< Formation expenses ” paid by 

vendors — Purchase price fraudulently increased — 


with credit of £4,000,”] — Pltf. on the 
faith of a representation In a prospectus 
put forward by the provisional directors 
of a eo. that the co. would start witli 
a, credit of £4,000, took 500 shares ir 
the co. paying £50 for the shares 
The oo. started with a credit of onlj 
£900 : — Held : pltf. was entitled tc 
recover the money so paid. — -Di 
Kautzow v. Inolis (1889), 10 N. S. W 
L. R. 297 ; 6 N. S. W. W. N. 110.- 
AUS. 


538 i. 


May 


„ be expression o, 
fact— -Distinguished from statement o, 
fact.] — The distinction between 8 
representation of an existing fact & 
one of Intention (recognised in J. does 
not apply to the oase of a shareholdei 

-T *TrtT TV 


seeking to be relieved of a contract to 
take shares in a co. on the ground 
of a misrepresentation in the pros- 
poctus. In the case of a oontract 
entered into on the faith of a repre- 
sentation a statement of intention may 
be a statement of fact. — Re New 
Brighton Recreation Ground Co., 
Ltd. (1889), 10 N. S. W. Eq. 66.— 
AUS. 

d. Delay in commencing busi- 

ness — Company formed to establish 
\ works — Establishment delayed for good 
reason.) — The prospectus, on the faith 
of which deft, applied for shares, set 
out the objects of the proposed co. as 
the establishment of freezing, oold 
storage, Sc canning works. Prior 


to the formation of the co. & after its 
formation, but before allotment, the 
promoters & directors were advised 
to postpone the erection of the canning 
works until the eompletion of the 
freezing works : — Held : delay In 
carrying out one of the objects set 
out in the prospectus, was not a mis - 
representation entitling deft, to re- 
pudiate his shares. — North West 
Co-Operative Freezing Sc Canning 
C o., Ltd. v. Easton (1915), 11 Tas. 
L. It. 65.— AUS. 


e. 


Patterson v. 

C. L. T. Occ. N. 

1 O. W. R. 82.— CAN. 
f. — — Undrawn profits 


Reasonable time .1 — 
Turner (1902), 22 
163 ; 3 O. L. R. 373 ; 


«« 


appro- 


LOMi'AJNJLUS. 


Sect, 8, — The prospectus: Sub-sect, 3, A . <fc B, 

(a) & (ft).] 

To cover promotion-money.] — Arkwright v. New- 
bold, No. 145, ante . 

544. Numbers ol shares subscribed — 

Vendors shares included.] — Persons took deben- 
ture stock in a co. in reliance on a statement in a 
prospectus issued by the directors that £200,000 
of share capital had been subscribed, when it had 
in fact only been allotted in fully-paid shares to 
the contractor. £20 per cent, of the amount 
subscribed for was to be paid on allotment, & the 
rest by instalments, with an option to pay up in 
full on allotment & receive a discount. After 
allotment the directors sent to the allottees, along 
with their stock certificates, a circular which, amid 
statements about other matters, stated the truth 
as to the matter misrepresented, but did not admit 
the misrepresentation, nor inform the allottees 
that they could retire & get back their money. 
After this the allottees who had paid up in full 
received their discount, & those who had not went 
on paying up the remaining £80 per cent, by 
instalments. The concern having proved a 
failure, some of the debenture stock holders sued 
the directors to recover damages for misrepresen- 
tation : — Held : the untrue statement in the 
prospectus was to be taken as inducing the allot- 
tees to enter into the contract, & entitled the 
allottees to damages, & its effect was not done 
away with by the circular, & the allottees who 
went on to pay in full after receiving the circular 
could recover damages for the loss of the money 
paid by them after receiving it, as well as in respect 
of what they had paid at first. 

Qu. : how the case would have stood if the 
circular had admitted the misrepresentation & 
informed the allottees that they could have their 
money back.— Arnison v. Smith (1889), 41 Ch. D. 
348 ; 01 L. T. 63 ; 37 W. K. 739 ; 5 T. L. It. 413 ; 

1 Meg. 388, C. A. 

Annotations Consd. Knox v. Hayman (1892), 67 L. T. 
137 ; Scott v. Snyder Dynamite Projectile Co. (1892), 66 
L. 1. 278. Refd. Derry v. Peek (1889), 14 App. Cas. 337 ; 
GlfifM? v. Rolls (1889), 42 Ch. D. 436 ; Angus v. Clifford, 

U 891 12 Ch. 449; Andrews v. Mockford, [18961 1 Q. 13. 
3/2 ; Greenwood v. Leather Shod Wheel Co., [1900] 1 Ch. 
u 21 Sk Keswick (1901), 85 L. T. 14 ; Broome v. 
Sgfifc L *J* 251 • Re Wimbledon Olympia, 

U910] 1 Ch. 630. Uentd. He London & Colonial Finance 
Corgn. U897), 77 L. T. 146; Diincqbier v. Wood, [1899] 

See, also , No. 145, ante , No. 583, post . 

545. Where prospectus ambiguous — Construc- 
tion.] — Cleveland Iron Co. v, Stephenson, No. 
530, ante . 

See, also , No. 631, post, 

54 £ # Contract price “considerably within 


available capital ” — Amounts deductable fr 
available capital suppressed.] — Central By. Co. 
Venezuela (Directors, etc.) v, Kisch, No. 4 
ante . 

547. Correction of misrepresentation — By c 
cular issued with share certificate— Sufficiency.' 

Arnison v. Smith, No. 544, ante, 

548. Proof that correction received 

shareholder — Onus of proof.] — W. subscribed j 
shares in a co. upon the faitn of a prospectus cc 
taining a material misrepresentation. The m 
representation was subsequently corrected by t 
directors in a report which was posted to t 
registered address of every shareholder. \ 
deposed that he had never received the repo: 
The arts, of assocn. of the co. contained the usu 
provision as to notices ; — Held : that the burd< 
of proving that the report had reached W. w 
upon the co., & that the co. could not rely up( 
the posting of tho report for the purpose of fixir 
a period from which time would run against V 
upon the question of laches in seeking rescissic 
of his contract to take shares in the co , — Re Loi 
don & Staffordshire Fire Insurance Va 
(1883), 24 Ch. D. 149 ; 53 L. J. Ch. 78 ; 48 L. r J 
955 ; 31 W. R. 781. 

A nnotation : — Refd. He Metropolitan Coal Consume] 

Assocn., Karberg’s Case, [1892] 3 Ch. 1. 

As a ground for winding up.] — See No. 5359, pos 

Rescission of contract obtained by misreprc 
sentation — On other grounds — Shareholder ignorar 
of misrepresentation.] — See No. 2731, post, 

B. As Ground for Relief, 

(a) In General, 

See , now , 1908 Act, s. 84. 

549. General rule.] — Cleveland Iron Co. i 
Stephenson, No. 530, ante, 

550. .] — Lagunas Nitrate Co. v. Laguna 

Syndicate, No. 38, ante. 

551. ,]-~Deft. co. was registered in 1897 

but no public issue of its shares was then made 
On May 12, 1904, an agreement was entered int( 
between pltfs. & defts. that pltfs. should bear thi 
expense of issuing & advertising a prospectus, 
which had been prepared by defts., in return for 
certain payments. The prospectus was duly 
issued. It stated that the minimum number of 
shares upon which allotment would be made was 
40,000. As soon as the subscriptions amo un ted to 
40,003 the directors proceeded to allot shares to 
the appcts., including pltfs., & received the 
application money. It turned out that spme of 
the applications were not effective, & that the 
minimum subscription had not been reached. 
The directors of deft. co. proposed to give to each 


priated to reserve fund ’—Application 
of subscribed capital to replace working 
capital.] — Pltfs. sought to recover 
payments made to deft. co. & damages 
on account of statements alleged to be 
false & fraudulent contained in a 
prospectus issued by the directors of 
the oo. on the faith of which pltf. was 
induced to subscribe and pay for a 
number of a now issue of preference 
shares. _ One of the principal matters 
complained of was a statement to the 
effect that undrawn profits or assets 
of the company to a large amount 
had boon appropriated to a “ reserve 
fund, whereas, as pltf. alleged, the 
company nover had any reserve or 
sinking fund. 

The evidence showed that profits 
which were supposed to have been 

of . bein * distributed 
in dividends, were transferred to an 
account referred to and known as the 

reserve fund ” ; — Held ,* the words 


reserve runa,” as used in the pro- 
spectus, did not necessarily mean a 
reserve fund which was invested, hut 
* thing was the reserving 

01 ? fc °t Property available 
for distribution In dividends, & appro- 
priating it in the books of the co. 
to meet contingencies, which was 
this case to have been done. 
Even if pltf. understood the fund to 
be invested, this, in the case of a 
manufacturing co., would not be a 
material representation which would 
influence the conduct of pltf. in taking 
shares. — K ennedy v. Aoadia Pulp 

?. K S” L ™- <“>»■ 

5? toeamings are as to future events 

arrMAtU* t0 iaCtS & did HOt 

pa 01 t Si? co ?tract. — P ioneer Tractor 
C o., Ltd. v . Peebles (1914), 18 D. L. K. 


ill 1 s 9 ‘JPvfr 371 * 7 w. w. n. 

322.^— CAN. 1 7 SMk - L R - 

h- - That company is incorpo- 
rated — * In fact only about to be 
tncorporaied.]r-The statement in ft 
prospectus -that a oo. is incorporated 
when in reality it is only about to 
be incorporated is not such misrepre- 
sentation as will enable an applet, 
for shares to rescind his contract after 
they have been duly allotted to him.— 
v AII ^? RI River-Dredging Co., 

m. (mn 

PART III. SECT. 8, SUB-SBCT. 3.— 

B. (a). 

848 i. General Rule .] — JoHNrr 
Johnson <1D13), 18 b. O. K. t 
CAN, j 

k. Contract voidable of shatf 
option— Prompt repudiation,] 
a person has been induoec 


'll V 
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allottee the option to have the allotment cancelled 
& the application money returned, Pltfs. moved 
for an injunction to restrain them from doing so : — 
Held : the agreement gave pltfs. no right to the 
injunction. The allotment was irregular under 
Cos. Act, 1900 (c. 48), s. 4, & was voidable, & under 
that section the allottees had a right at any time 
to rescind their contract to take shares. The 
allottees could also rescind on the double ground 
that there was an untrue statement in the pros- 
pectus, & that the condition with' respect to the 
minimu m number of shares had been broken. 
The proposed action of the directors was not ultra 
vires. — Finance & Issue, Ltd. v. Canadian 
Produce Corpn., Ltd., [1905] 1 Ch. 37 ; 73 
L. J. Ch. 751 : 91 L. T. 685 ; 53 W. It. 170 ; 20 
T. L. R. 807 ; 11 Mans. 412. 

Must be of fact.] — See Nos. 66, 491, ante , Nos. 569, 
586, post . 

Must have Induced shareholder to subscribe.] — 

See Nos. 585, 591, 592, 595, 598, 600, 601, post. 

Compare Nos. 631, 635, 652, post. 

552. How far subscriber put on inquiry.] — 
Central Ry. Co. op Venezuela (Directors, 
etc.) v. Kiscii, No. 405, ante. 

553. Effect of several misstatements — Not 
alone sufficient.] — Central Ry. Co. op Venezuela 
(Directors, etc.) v. Kisch, No. 405, ante . 

554. Whether material — Question for jury.] — 
Cleveland Iron Co. v . Stephenson, No. 530, ante. 

555. Name of director.] — Cleveland 

Iron Co. v. Stephenson, No. 530, ante . 

556. .] — (1) A misstatement of the 

names of the directors of a co. in the prospectus is 
an important misrepresentation. 

(2) A shareholder complaining of misrepresenta- 
tion in the prospectus of a co. must do so within 
a reasonable time after becoming aware of the 
misrepresentation. 

(3) Where a person who is himself a director of 
a co. is placed on the list of contributories to it, & 
afterwards seeks to have his name removed from 
the list, & so to get rid of his liabilities to the co. 
of which he is such director, the ct. will narrowly 
watch his conduct in the matter, & will hold him 
strictly to his engagements. 

In pursuance of the above principles, the ct. 
refused the application of a director to have his 
name taken off the list of contributories to a co., 
although he aUeged that he had taken shares in, 
& become a director of, it on the faith of a state- 
ment in the prospectus which was not true. — Re 
Land Credit Co. op Ireland, Ex p. Munster 
(1866), 14 L. T. 723 ; 14 W. R. 957. 

557. .] — Re Kent County Gas Light 

& Coke Co., Ltd., No. 539, ante . 

558. .] — Re Johannesburg Hotel 

Co., Ltd., Sarle’s Case (1890), 6 T. L. R. 439. 

See, also, Nos. 576, 783, 784, post . 

Names of council of administration.] — 

See No. 614, ante. 

Name of company.] — See No. 785, post. 

Nature of company.] — See No. 602, post. 

559. Amount of subscribed capital.] — 

Cleveland Iron Co. v. Stephenson, No. 530, ante . 

See, also , Nos. 542, 544, ante , Nos. 576, 583, 603- 
606, 2731, post. 

Formation expenses paid by vendor.] — See 

No. 618, post. 


Amount of purchase money, payable to 

vendor.] — See No. 462, ante , No. 603, post. 

Compare Nos. 463, 467, ante. 

Business to be acquired competing.] — See 

No. 572, post. 

Possession of monopoly.] — See No. 616, 

P08t. 

Property held In perpetuity.] — See No. 616, 

post . 

Process novel & valuable.] — See No. 615, 

post. 

Remuneration of directors.] — See No. 447, 

ante. 

Sec, further, Sub-sect. 3, C. (6) iii., post. 

560. Statement in prospectus issued by pro- 
moters — Basis of contract.] — K. applied for shares 
before the co. was registered. An application was 
made by him to have his name removed from the 
register on the ground of misrepresentation in a 
preliminary prospectus issued by the promoters : — 
Held : the statement in the prospectus, though 
issued by the promoters before the formation of 
the co., was the basis of the contract between the 
co. & K., & was material to the contract, & he 
could repudiate. 

K. was entitled to rescind, & to have the money 
paid by him on calls repaid with interest at four 
per cent. — Re Metropolitan Coal Consumers’ 
Assocn., Karberg’s Case, [1892] 3 Ch. 1 ; 61 
L. J. Ch. 741 ; 66 L. T. 700 ; 8 T. L. R. 608, C. A. 

Annotations : — Folld. Re Canadian Direct Meat Co. (1892), 
36 Sol. Jo. 865. Consd. Re Pacaya Robber & Produce Co., 
Bums’ Appln., [1914] 1 Ch. 542. Reid. Re Consort Deep 
Level Gold Mines, Ex p. Stark, Ex p. Elliston (1896), 45 
W. R. 227 ; Lynde v. Anglo-ltalian Hemp Spinning Co., 
[1896] 1 Ch. 178 ; Re Metal Constituents, Lurgan’s Case, 
[1902] 1 Ch. 707 ; Hilo Manufacturing Co. v. Williamson 
(1911), 28 T. L. R. 164; Mair v . Rio Grande Rubber 
Estates, [1913] A. C. 853 ; Goldrei, Fouoard v. Sinclair & 
Russian Chamber of Commerce in London, [1918] 1 K. B. 
180. 

See, also. No. 581, post. 

See, generally, Misrepresentation and Fraud. 
Form of relief.] — See Sub-sect. 3, C., post. 

Loss of right to relief.] — See Sub-sect. 3, E., post. 

(h) Who Entitled to Relief. 

Member of public misled by prospectus — Action 
against director.] — See Nos. 630, 631, post. 

561. Transferee — Relief limited to rights of 
original allottee.] — Peek v . Gurney, No. 439, 
ante. 

562. Original allottee not misled.] — M., 

by the instructions of pltf., who was induced by 
statements in a prospectus, applied for in his own 
name & was allotted 100 shares in a co., the calls 
being paid with pltf.’s money. M. subsequently 
transferred the shares to pltf., who, having dis- 
covered misrepresentations in the prospectus, 
sought to rescind the contract ; — Held : he was 
not entitled to relief, as he claimed through one 
who had not been misled by the misrepresen- 
tations. — Hyslop v. Morel (1891), 7 T. L. R. 263. 

568. Misled by prospectus — Though pur- 

chasing in open market.]— The promoters of a co. 
issued prospectuses to the public, & sent a copy to 
pltf. amongst others. The co. was a sham, & the 
prospectus fraudulent. Pltf. read the prospectus, 
but did not apply for shares. Afterwards defts. 
caused to be published in a financial newspaper a 
telegram concerning the co. which to their know- 
ledge was false. Pltf., on reading the telegram, 


It is sufficient repudiation of such a 
contract if the holder promptly 
requires the directors to remove his 
name from the register, though he 
does not take proceedings under Cos. 
Act, 1862, s. 35.— Re Etna Insurance 
Co.. Ltd.. Ex n. Shiels, Lorrimer & 


Wood (1873), 7 I. R. Eq. 264.— IR. 
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B. (b). 

1. Debenture-holder.] — The holder 
of a debenture bond of a Joint-stock 
oo. registered under Companies Acts 
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Sect. 8 . — The prospectus : Sub-sect. 3, B. (b) & C. 

(a) dr (b) i.] 

purchased shares in the co. in the market, & 
thereby suffered damage which he sought to 
recover from defts. At the trial the jury found 
that one of the objects which defts. had in view, 
both when issuing the prospectus & when pub- 
lishing the telegram, was to induce pltf. as one of 
the public to purchase shares in the co. in the 
market. Upon an application by defts. for 
judgment : — Held : there was evidence on which 
the jury might reasonably come to the conclusion 
that the function of the prospectus was not 
exhausted upon the allotment of the shares, & 
that there had been one continuous fraud, com- 
mencing with the prospectus & culminating in the 
publication of the telegram, practised by defts. 
upon pltf. with the object of inducing him to 
purchase shares in the co. in the market, & pltf., 
having suffered damage in consequence of having 
been thereby induced to purchase shares in the 
co. in the market, was entitled to judgment. — 
Andrews v . Mockford, [1896] 1 Q. B. 372 ; 65 
L. J. Q. B. 302 ; 73 L. T. 726 ; 12 T. L. R. 139, 
C. A. 

Compare No. 439, ante . 

Underwriter.] — See Nos. 581, 1158, post . 

Whether action survives — On death of share- 
holder.] — See No. 739, post. 

C. Forms of Relief. 

(a) Defence to Action to take up Shares or for Calls. 

564. General rule.] — Oakes v. Turquand & 
Harding, Peek v. Turquand & Harding, Re 
Overend, Gurney & Co., No. 1, ante. 

Sec, further, Sect. 17, sub-sect. 1, G., post. 

565. Conditions precedent — Repudiation.] — To 
a declaration for calls against deft, as a holder of 
shares in a joint-stock co., in the form given by 
1844 Act, s. 65, a plea that deft, was induced to 
become a shareholder by the fraud of pltfs. is bad, 
for not averring that deft, had repudiated the 
contract, & had done nothing to make himself 
liable as a shareholder after he became aware of 
the fraud. — D eposit Life Assurance v. Ays- 
COUGH (1856), 6 E. & B. 761 ; 26 L. J. Q. B. 29 ; 
27 L. T. O. 8. 183 ; 2 Jur. N. S. 812 ; 4 W. R. 
611 ; 119 E. R. 1048. 

Annotations : — Coned. Re Royal British Bank, etc., Nicol’s 

Case (1859), 3 Do G. & ,T. 387 ; Aaron’s Reefs v. Twies, 

[1896] A. C. 273 ; Refd. Lawton v. Elmore (1858), 27 

L. J. Ex. 141 ; Re Ovorend, Gurney, Exp. Oakes & Peek 

(1867), L. R. 3 Eq. 576 ; First National Reinsurance v. 

Greenfield, [1921] 2 K. B. 260. Mentd. Anderson v. 

Costello (1871), 19 W. R. 628 ; Dawes v. Harness (1875), 

44 L, J. C. P. 194. 

566. Within reasonable time.] — In 

an action by a co. for calls the plea was that deft, 
was induced to become a holder of shares by means 
of the fraud of pltfs. ; — Held : (1) fraud of the 
directors as a board, & as a body, was fraud within 
the plea, & would avoid the contract ; (2) the 


publication, by the directors, of statements in 
their prospectus, false in fact, & calculated to 
mislead the public, if careless whether their state- 
ments were true or false, would amount to fraud ; 

(3) this would not the less be so, merely because 
the prospectus referred to reports of surveyors, 
which had in fact been received, & might have been 
referred to by the shareholders, if in point of fact they 
relied upon, & were influenced by, the prospectus ; 

(4) the publication, by the directors of a prospectus 
prepared by the attorneys, the main promoters, 
without referring to the reports, or taking any 
pains to verify its statements, was evidence of 
such recklessness as would tend to show fraud, 
within the above definition. 

(5) A person who has been induced to subscribe 
for shares by reason of such false statements is not 
liable in an action for payments of calls, provided 
he had, within a reasonable time, repudiated the 
allotment to him of such shares, & had taken no 
advantage of such allotment. — Glamorg an shire 
Iron & Goal Co. v. Irvine (1866), 4 F. & F. 947 ; 
15 L. T. 52. 

Annotations : — As to (5) Folld. Bwlch-y-Plwm Lead Mining 
Co. v. Baynes (1867), L. R. 2 Exch. 324. Consd. First 
National Reinsurance v. Greenfield, [1921] 2 K. B. 260. 

567. .] — Aaron’s Reefs v. Twiss, 

! No. 483, ante. 

568. & prompt steps taken for 

rectification of register.] — To an action by a co. 
for calls on shares it is not a sufficient answer for 
deft, to say that he has repudiated the contract 
because of misrepresentation in the prospectus. 
In order to succeed he must show not only that he 
has repudiated the contract, but that he has, after 
discovering the misrepresentation complained of, 
taken prompt steps to have his name removed from 
the register of the co. 

With regard to the rectification of the register 
an application to the ct. is only essential when the 
co. disputes the right to rectification. There is no 
reason why the directors, if they bond fide agree 
that a shareholder has a right to avoid the con- 
tract, should not thereupon assent to the rescission 
of the contract & rectify the register in the appro- 
priate manner (McCardie, J.). — First National 
Reinsurance Co. v. Greenfield, [1921] 2 K. B. 
260 ; 90 L. J. K. B. 617 ; 125 L. T. 171 ; 37i 
T. L. R. 235. 

Compare No. 1596, post. 

569. On what misrepresentation relief granted 
— Misrepresentation of fact — Whether intentional 

or not.] — Plfts. issued a prospectus containing, 
among other things, a statement that the co. had 
succeeded in obtaining from the colonial govt, the 
free grant of the unallotted land, ten miles in 
width, for the whole extent of the Crown territory 
through which the line would pass, being estimated 
at upwards of 200,000 acres, & that each holder of 
shares in classes A. & B. would be entitled to the 
land in certain proportions, upon the completion 


has a good title to sue an action of 
damages against the promoter of the 
oo., on the ground that by false & 
fraudulent representations of the pro- 
moter he had been induced to advance 
money to the co. — Dunnett v. 
Mitchell (1885), 12 It. (Ct. of Seas.) 
400. — SCOT. 

PART III. SECT. 8, SUB-SECT. 3.— 

C. (a). 

588 i. Conditions precedent — Repudia- 
tion — Within reasonable time — What 
amounts to .J — A person applied for 
shares in a projected co., but having 
discovered a variation between the 
prospectus & the artioles of assocn., 
he wrote, before any shares wore 


allotted, to the co.’s agent withdrawing 
his application, notwithstanding which 
the shares were allotted ; on his 
receiving notice of the allotment, he 
again wrote persisting in his repudia- 
tion, & when applied to for calls he 
always refused to contribute, & his 
shares were declared forfeited within 
a year before the winding up of the 
co. : — Held : he was not a contri- 
butory. — Re Etna Insurance Co., 
Slattery’s Case (1872), 7 I. R. Eq. 
245.-— -IR. 

588 ii. . ] — Where a 

person subscribes for shares in a co. 
upon the faith of a prospectus in which 
the promoters of that co. have as well 
made misrepresentations of material 


as suppressed material facts that 
were within their knowledge, such 
person, if he takes no benefit under 
the contract, & repudiates within a 

, aftor h0 Hornes 
can successfully 
re ty fko fraud of the promoters as 
a defence to an action by the co. for 
calls, can rescind his contract, Sc can 
a fi monies paid in respect of 
the shares subscribed for by Iiim 

Components’ Tube Co. v Naylor 
[1900] 2 I. It. 1.-.IR. ** Jvaylor, 




irmvls \n prospectus false to knowledge 
of promoter — On defendant ,}— -The de- 
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of a specified section of the railway. Deft., who 
naa signed an agreement to take snares, but had 
not actually accepted them, discovered that the 
ngnt to the land was only contingent upon the 
completion of the line within a limited period. He 

ni n «, It to accept the shares '.—Held : upon 
Dili tiled by the co. to enforce acceptance of the 
snares, that although the ct. will direct specific 
performance of a contract to take shares, yet it will 
not enforce the contract where the prospectus, 
upon the faith of which the shares were taken, 
contains misrepresentations of facts, whether 
intentionally or otherwise. Every fact must be 
stated with scrupulous accuracy, & no fact must 
pe omitted, the existence of which might affect the 
1 of those who take shares. 

Thosewho issue a prospectus, holding out to the 
public the great advantages which will accrue to 
tnose who will take shares in a proposed concern, 
« inviting persons to take shares on the faith of 
the representations therein contained, are bound 
to state everything with strict & scrupulous 
accuracy, & not only to abstain from stating as 
fact that which is not so, but to omit no fact within 
their knowledge, the existence of which might in 
degree affect the nature, or extent, or quality 
or the privileges & advantages which the 
prospectus holds out as inducements to take 
shares (Kindersley, V.C.). — New Brunswick & 
CANADA ItY., ETC. Co. V, MUGOERIDGE (1860), 1 
Draw. & Sm. 363 ; 30 L. J. Ch. 242 ; 3 L. T. 651 : 
7 Jur. N. S. 132 ; 9 W. R. 193 ; 62 E. R. 418. 

A A , c ?i den i al , & Marino Insco. Corpn. v. 

r m«ih 8 M h MH? Apld.Central By. of Venezuela 
irAHt 1S whii?^r> ’ k* It* ^ H. L. 99. Consd. Langham v. 
n Hose CciDBolidatod Silver-Lead Mining Co. 

(loooj, 37 L. J. Ch. 253; Scott v. Snyder Dynamite 

fr r( JhhS e i? rt, iz 1 M?^ J * 278 * Re LittJo Down 

n 9 T R M? k ^o5 Iin Sr ral Minln S Co *» Olerenshaw’s Case 
Smo . V L ; J * 5 , 22 ; Henderson v. Lacon (1867 ), L. K. 5 Eq. 
Tit ? e S t freehold Land & Brickmaking Co. (1867), 

Po«k*n 4 K^ < ?*T 68 iVQ^? Ovcrond Gurney, Ex p. Oakes & 
Pock (1867), L. 11. 3 Eq. 576 ; Chester v. Spargo (1868), 16 

Mtini ^ ^1S L I^yj ne 0 v - MiUom & Askam Haematite Iron Co. 
[ivui), 4b Sol. Jo. 85. 


570. 


Not anticipation of profits.! 


Dentley & Co., Ltd. v. Black (1893), 9 T. L. R 
580, C. A. 

Annotation* Disid. Be Pacaya Rubber & Produce Co. 
Bums’ Appln., [1914 J 1 Ch. 542. Retd. First Nationa 
Reinsurance t>. Greenfield, [1921] 2 K. B. 260. 

Material misrepresentation.] — See No. 672 

post. 


Inaccurate report Incorporated In pros' 
pectus.] — See No. 570, ante. 

571. Name of company suggesting con- 

nection with another — Though connection expressl] 
negatived on prospectus— Question for jury.]— 
Truffault Cycle & Tube Manufacturing Co. 

v. Saunders (1897), 14 T. L. R. 40, C. A. 

572. How given — Leave to defend — Undei 
R. S. C., Order XIV.— Misrepresentation material. 
—Dry Docks Corpn. of London v. Del vin (1887), 
4 T. L. R. 132. 

.. 57 ®’ “ — , Misrepresentation ques- 

tion for jury.]— Truffault Cycle & Tube Manu- 
fairing Co., Ltd. v. Saunders (1897), 14 T. L. R. 

*v, A. 

P r oof — That statements in report 
adopted by directors — On defendant.] — Bentley 
& Co., Ltd. v. Black (1893), 9 T. L. R. 580, C. A. 



575. On plea of repudiation.] — Aaron’s 

Reefs v. Twiss, No. 483, ante . 

(b) Rescission . 
i. In General . 

576. General rule.] — A person who takes shares 
in a co. on the faith of material representations 
made by the co., which turn out to be false, may 
repudiate them. 

B. took shares in a co. on the faith of the pros- 
pectus in which certain persons were stated to be 
directors & relying on the statements of the agent 
of the co. that the London share list was closed. 
Both these statements were false. He repudiated 
the shares & the directors acquiesced therein : — 
Held : he was not a contributory . — Re Life 
Assocn. of England, Ltd., Blake’s Case (1865), 
34 Bcav. 639 ; 5 New Rep. 352 ; 34 L. J. Ch. 278 ; 
12 L. T. 43 ; 11 Jur. N. S. 359 ; 13 W. R. 486 ; 65 
E. R. 782. 

Annotations .•—Reid. Re Overend, Gurney, Ex p. Oakes & 
Peck (1867), L. R. 3 Eq. 576 ; Re Scottish Petroleum Co., 
Anderson’s Case (1 881 ), 1 7 Ch. D. 373 ; Smith v . Chadwick 
(1882), 46 L. T. 702. Mentd. Hallows v. Ferule (1868), 3 
Ch. App. 467. 

577. Fraudulent misrepresentation.] — In order 

to entitle a party to rescind a contract, it is 
sufficient to show that there was a fraudulent 
representation as to any part of that which induced 
him to enter into the contract. But when there 
has been only an innocent misrepresentation, it 
is not ground for a rescission, unless it was such as 
that there is a complete difference in substance 
between the thing bargained for & that obtained, 
so as to constitute a failure of consideration. A 
co., already carrying the intercolonial mails under 
contracts with the government of New Zealand, 
issued a prospectus that they were “ prepared to 
receive applications for new shares in order to 
enable the co. to perform the contract recently 
entered into with the govt, of New Zealand, for a 
monthly mail service between Sydney, New 
Zealand & Panama, in correspondence with the 
West Indian Mail Co.’s steamers between South- 
ampton & Panama.” K., induced by this state- 
ment in the prospectus, applied for & obtained 
some of the new shares. The contract alluded to 
in the prospectus had been made by the co. with 
the agent of the New Zealand govt., both parties 
bond fide believing that he had authority to make 
it ; but it turned out that he had no such authority 
& the govt, refused to ratify the contract : — Held : 
the prospectus by implication alleged that there 
was a binding contract, but being an innocent 
misrepresentation it did not entitle K. to rescind 
the contract under which he became a shareholder, 
as it did not affect the substance of the matter, 

K. having got shares in the very co. for which ho 
had applied, & which shares were of considerable 
value. — K ennedy v. Panama, etc. Mail Co. 
(1867), L. R. 2 Q. B. 580 ; 8 B. & S. 571 ; 36 

L. J. Q. B. 260 ; 17 L. T. 62 ; 15 W. R. 1039. 
Annotations: — Reid. Mackay v. Dick (1881). 6 App. Caa. 

251 ; Edgington v. Fitzmaurioo (1884), 32 W. if. 848 ; 
Newbigging v. Adam (1886), 34 Ch. D. 582 ; He Addlostone 
Linoleum Co. (1887), 37 Ch.^D. 191 ; Re Murray, Dickson 
v . Murray (1887), 57 L. T. 223 ; Teters v. Planner (1895), 

11 T. L. R. 169 ; Lagunas Nitrate Co. v, Lagunas Syndi- 
cate, [1899] 2 Ch. 392 ; Seddon v. North Eastern Salt Co., 
[1905] 1 Ch. 326 ; Bristol Tramways, etc., Carriage Co. v . 
Fiat Motors, [1910] 2 K. B. 831 : Angel v. Jay, [191111 
K. B. 666. Mentd. Corcoran v. Proscr (1873), 22 W. R. 
222 ; Sharpley v. Louth & East Coast Ry. (1876), 2 Ch. D. 
663. 


fence to an action against deft, as 
maker of a promissory note, giyen in 
part payment for shares in a co. 
which was being promoted by a firm 
of brokers describing themselves as 
“ trustees,” was that the prospectus 


of the co., through Which deft, was 
induced to subscribe for stock, con- 
tained certain false & misleading 
statements to the knowledge of the 

S ltf.. to whom the note was indorsed 
y the brokers ; — Held ; the burden 


of proof rested upon deft, &, in the 
absence of evidence to satisfy such 
burden, pltf. must recover. — Borden 
e. Stanford (1915), 48 N. S. R. 532.— 

CAN. 
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Sect, $.—The prospectus : Sub-sect. 8, C. (ft) n. 

592. -.] — Smissen v. Derry (1887), 4 
T. L. R, 19. 

593. .] — (1) The prospectus of a mining co., 

registered under the Companies Acts, contained 
statements which were based upon a report 
appended to the prospectus, & made by the vendor 
to the co., concerning the mining property sold 
by him to it, which was situate in British Burmah. 
Upon an engineer being subsequently sent out by 
the co. to work the mine, the vendor’s report was 
found to be absolutely untrue, & the mine was 
shown to be an entire failure & utterly worthless. 
Belying upon this information as to the property 
afforded by the co.’s mining engineer a shareholder 
applied to have his name removed from the 
register of members of the co. on the ground of 
misrepresentations in & suppression of material 
facts from its prospectus : — Held : the promoters 
of the co. had not guaranteed the truth of the 
vendor’s report, nor were they the persons by 
whom the shareholder had been deceived. The 
shareholder was aware of all the circumstances 
from thefirst, & knew as much as the promoters 
did, & he had no right to be put in a better position 
than the other shareholders. Therefore his appli- 
cation must be refused. 

(2) Such applications will not be heard on 
motion . — Re British Burmah Lead Co., Ltd., 
Ex p. Vickers (1887), 56 L. T. 815. 

Annotation : — As to (1) Consd. Be Pacaya Rubber & 

Produce Co., Burns' Appln., [1014 J 1 Ch. 542. 

694. .] — Re British Burmah Land Co., 

Ltd. (1888), 4 T. L. K. 631. 

695. .] — Byrne v. Millom & Askham 

Hematite Iron Co., Ltd. (1902), 46 Sol. Jo. 685, 
C. A. 

595, .] — r c Kent County Gas Light & 

Coke Co., Ltd., Ex p. Brown, No. 539, ante . 

597. .] — Taylor v. Oil & Ozokerite Co., 

Ltd. (1913), 29 T. L. B. 515. 

598. .] — Oyster, Nalder & Co. v. 

Leaver (1915), 140 L. T. Jo. 50. 

599. Prospectus referring to surveyor’s 

reports — Shareholders relying on prospectus.] — 
Glamorganshire Iron & Coal Co. v . Irvine, No. 
566, ante . 

Pleading.] — See No. 585, ante . 

500. What shareholder must prove.] — 

Where a person seeks to rescind a contract to take 
shares on the ground of misrepresentation, it is not 
necessary that he should prove that if the mis- 
representation had not been made lie would not 
have taken the shares. It is sufficient if there is 
evidence to show that he was materially influenced 
by the misrepresentation . — Re London & Leeds 
Bank, Ltd., Ex p. Carling, Carling v. London 
& Leeds Bank (1887), 56 L. J. Ch. 321 ; 56 L. T. 
115 ; 35 W. B. 344 ; 3 T. L. B. 349. 

001. Onus of proof.] — Re Photographic 

Co., Ltd., Ex p. Comber (1888), 4 T. L. B. 429. 

Compare Sub-sect. 4, post . 


iii. What Representations are Material* 

See f generally , Sub-sect. 8 , B. (a), ante . 

602. Nature of company — Cost-book mining 
company.] — The prospectus of a mining co., con- 
taining a glowing description of its prospects of 
success, & stating that a sett was held under a 21 
years’ lease from the Prince of Wales as Duke of 
Cornwall, C. applied for ten shares & paid £250. 
Two years after, it appearing at a meeting which 
he attended, that the mine was a cost-book min$. 

& C., being forced to sign the book before voting 
refused to pay a call, no one but hims elf havii ^ 
paid a shilling. On a bill filed to recover th< 
£250, for declaration that be was induced to sigi 
the book by fraud, that he was not bound, that ms 
name might be removed, & to restrain enforcing 
the call : — Held : decree granted, with £5 per cent, 
interest, & costs. — Chester v. Spargo (1868), 18 
L. T. 314; 10 W. B. 76. 

Annotation Rc Union Hill Silver Co. (1870), 22 L. T. 

400. 

603. Amount of capital subscribed.]— By the 

prospectus of a freehold land & brickmaking co., 
issued in Oct. 1865, by the promoter & certain 
directors who had been induced to join in 
project of starting the co. by a bonus of £100 
& a promise of £600 a year remuneration mo: 
it was announced that the capital was to 
£25,000 in 5,000 shares ; that a dividend of 15 pet 
cent., had been guaranteed for five years ; that a 
freehold estate had been purchased for £6,250 ; 
that one-half the required capital had been sub- 
scribed by the directors & their friends ; & that 
A., the land proprietor, had taken 500 shares. In 
the same prospectus were embodied reports of 
surveyors, which spoke of the land as the “ pro- 
perty ” & the “ estate ” of A. By the memo- 
randum of assocn., registered on Nov. 21, 1865, 
the objects of the co. were given as more extensive 
than those announced in the prospectus. By the 
arts, of assocn. it was stated that the co. was 
established for the purpose of purchasing a parti- 
cular piece of land for £0,250, & that the directors 
were to pay the promoter, as a reimbursement for 
all costs, charges, & expenses of every kind, £1,500. 
The facts were that no guarantee other than a 
verbal guarantee by the promoter was ever entered 
into ; that in Sept. & Oct. 1865, the promoterj 
contracted with A. for the purchase from him oft 
the land described in the prospectus & arts. for. 
£1,500, of which £500 was to be paid in shares, 
then verbally agreed with the directors to resell it * 
to them for £0,250 ; that the directors took only 
twenty shares each, <fc that the whole of the shares 
subscribed for did not amount to one-half of the 
capital. Pltf. having on Nov. 7, 1805, applied for, 
100 shares & paid £100 for deposit, £100 for allot-! 
ment, & two calls of £100 each, filed the bill in 
Oct. 1800, against the co., the directors, & the 
promoter, seeking to have his name removed from 
the list, & to have the moneys returned, on the 
ground of fraudulent misrepresentation, & sup- 
pression of facts. A petition for winding up the 


time after lie had knowledge of the 
falsity of the representations. — Robert 
v. Montreal Trust Co. (1917), 56 
S. C. R. 342.— CAN. 

o. Claim for rescission must t not 
be inconsistent with other relief — ■ 
Election to confirm contract by claim for 
damages ,] — Ward v, Siemon (1918), 
43 O. L. R. 113.— CAN. 

PART III. SECT. 8, SUB-SECT. 8.— 
C. (b) iii. 

603 1. Amount of capital subscribed .] 
—A party bought shares in a joint- 


stock banking co. from the co. The 
bank subsequently carried on business 
for seven years, during which time it 
incurred losses to the amount of two 
Sc a half millions. Liquidators were 
then appointed to wind up its affairs. 
The purchaser who had drawn 
dividends Sc taken part in various 
proceedings affecting the constitution 
of the bank, thereafter raised an 
aotlon against the bank Sc its liquidators 
concluding for reduction of the sale 
Sc tar restitutio in integrum , on the 
allegations that the purchase had been 
induced by the fraudulent misrepre- 


sentations of the directors contained 
in their annual report, to the effect 
that the bank had an intact capita 
of one Sc a half millions while the] 
knew that a third of this sum had beei 
lost; Sc that the pursuer had onlj 
come to the knowledge of the frauc 
after the stoppage of the bank. Th< 
summons also contained an alternative 
conclusion for damages : — Held : (1) ii 
order to try the conclusions for reduc 
tion Sc restitutions pursuer was entitled 
to an issue founded on fraud, but not 
to one founded upon essential error ; 
(2) pursuer was not entitled also. Sc at 
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co. 9 which had paid one quarterly dividend only, 
was presented in Sept. I860, & a winding-up order 
made in Nov. following : — Held (Wool), V.-O.) : 
h was not entitled to relief on the ground of 
v lure of the promised guarantee, he having made 
s&o inquiry into its nature or existence ; but he 
was entitled to relief on the ground of the mis- 
representations as to the amount of subscribed 
capital, & as to the purchase-money ; & his name 
was ordered to ba removed from the list of mem- 
bers, together with an account of receipts & 
payments, & repayments of the balance to him, 
with costs, against all defts. 

It is not open to a shareholder who has taken a 
dividend to complain that the objects of the co., 
as stated in the arts., are more extensive than 
those stated in the prospectus. 

On appeal : — Held : a pltf . cannot be relieved 
from shares in a co. upon the ground of misrepre- 
sentation in the prospectus, on a bill filed after the 
presentation of a petition for winding up the co., 
on which an order was subsequently made. — K ent 
v . Freehold Land & Brick-making Co. (1868), 3 
Ch. App. 493 ; 37 L. J. Ch. 653 ; 32 J. P. 742 ; 16 
W. It. 990, L. C. ; revsg. (1867), L. It. 4 Eq. 588. 

Annotations : — Consd. First National Reinsurance Co. v. 
Greenfield, [1921 J 2 K. B. 260. Reid. London & County 
General Agency Assocn., Hare’s Caso (1869), 4 Ch. App. 
603 ; Reese River Silver Mining Co. v. Smith (1869), L. It. 
4 H. L. 64 ; Peek v. Gurney (1871). L. R. 13 Eq. 79 ; Re 
Scottish Potroleum Co. (1883), 23 Ch. D. 413 ; Re Lennox 
Publishing Co., Ex p. Storey (1890), 62 L. T. 791 *, Re 
Preservation Syndicate, [1895] 2 Ch. 768 ; Re General Ry. 
Syndicate, Whiteley’s Case, [1899] 1 Ch. 770 ; Re Meter 
Cabs. [1911] 2 Ch. 657. Mentd. Henderson v. Lacon 
(1867), L. R. 5 Eq. 249 ; Rc Massey, Re Freehold Land & 
Brickmaking Co. (1870), L. R. 9 Eq. 367. 

604. .] — The prospectus of a co. formed 

lor the purpose of investing in estates, stated, (1) 
that more than one-half of the first issue of 5,000 
jhares had been subscribed for ; (2) that upwards 
£70,000 had been expended by the vendor in 
\ uildings & improvements upon an estate, con- 
tacted to be purchased by the co. ; (3) that the co, 
had contracted to buy tho L. estate. The real 
facts were, with regard to (1) that S., the principal 
promoter of the co., had agreed to place out one 
half of the first issue of shares, & had applied for 
2,510 shares for this purpose, but that very few were 
actually placed when the prospectus was signed ; 
with regard to (2) that 8., who was the vendor of 
the estate, had not spent anything in improve- 
ments. As to the third statement, the promoter 
had no binding contract with the owner of the 
estate. R. saw the prospectus, applied for & was 
dotted ten shares in the co . : — Held : as regarded 
the first & second statements, pltf. was entitled to 
relief on the ground of misrepresentation in the 
prospectus. Senible : as regarded the third 
statement, only, the ct., though not without 
doubt, would have granted the same relief. — Ross 
v . Estates Investment Co. (1868), 3 Ch. App. 
682 ; 37 L. J. Ch. 873 ; 19 L. T. 61 ; 16 W. R. 
1151, L. C. ; affg. (1866), L. R. 3 Eq. 122. 
Annotations : — Distd. Hallows v. Fernie (1867), L. R. 3 Eq. 
520. Consd. Re Scottish Petroleum Co., Wallace's Caso 



31 W. R, 846. ML 


the same time, to an issue to try the 
alternative conclusion for damages ; 
(3) defenders were entitled to a counter 
issue " whether pursuer had barred 
himself from repudiating the pur* 
chase." — Graham v. Western Bank 
11864), 2 Macph. (Ct. of Sees.) 559 ; 
A6 So. Jut. 272 ; (1865), 3 Macph. 
(Ct. of Sess.) 617 ; 37 Sc. Jur, 304. 

—scar. 

\? p. Names of directors .J — Chambers 
Edinburgh & Glasgow Aerated 
** Bread Co.. Ltd. (1891), 18 R. (Ct. 
of Sess.) 1039 ; 28 So. L. R. 803.— 

SOOT, 


q. .] — B., who had received an 

allotment of shares in a limited co. 
in March, 1893, in June presented a 
petition to have his name removed 
from the register of shareholders & 
for repetition of payments, on the 
ground that he had. been induced to 
apply for shares by the statement in 
the prospectus that S., whom he knew 
to have a high reputation for business 
ability & integrity, was one of the 
directors: that he had subsequently 
learned that prior to the allotment S. 
had intimated to the co. that he with- 
drew his consent to become a director, 
& that the oo. had made the aUotment 


McNei&l'a Case (1870), L. R* 10 f A- 5 , 0 !* 1*^05 
man Ironworks v. wickens (1868), 18 L. T. 395 , Me 

Estates Investment Co., Pawle s kiM®* 

497 : Re Estates Investment Co., Ashley s Case <1870), 
L. R. 9 Eq. 263 ; Re London & Lee<^ Bank, Ex p. Carll»«> 
Carling v. London & Leeds Bank (1887), 56 L. J. Ch. 321. 

605. .]-— Re Silver Peak Silver Mining 

Oo*, No* 591, ante. _ 

60S. Former issue of shares.] — The u. 

Co. issued a prospectus headed, ‘ * Second i&sue of 
10,000 shares,” & stating, among other things, 
that the first issue of 10,000 having been fully 
subscribed for, the directors had resolved on a 
second issue, which they anticipated would be 
quite sufficient for the requirements of the assocn. 
On the faith of this prospectus B. applied for® 
was allotted fifty shares in the co. Subsequently, 
on its appearing that although 10,000 shares had 
been issued, 7,500 only had been subscribed for, 
B. filed a bill against the co. asking to have his 
shares cancelled on the ground of fraud & mis- 
representation in the prospectus : Held: ne was 
not entitled to the relief asked.— Green v . 
General Provident Assurance Co., Ltd. (looo), 
18 L. T. 500. 

See, also , No. 542, ante* 

607. That money expended by vendor on 
property.] — Ross v . Estates Investment co., 

No. 604, ante . . m 

608. Existence of binding contract — To carry 

mails.]-— K ennedy v. Panama, etc. Mail Co., jno. 

577, ante. »» 

609. To purchase property.]— Ross v. 

Estates Investment Co., No. 604, ante . 

510 , For supply of company s manu- 

facture.]— Self-Acting Sewing Machine Co., 
Ltd. v. Richards (1885), 1 T. L. R. 630. 

611. Proposed to assigned.]— Be West 

Australian Trust, Ex p. Brock (1900), 44 Sol. 

Jo. 658. , . _ r 

612. Amount payable to vendor.] Kent v. 

Freehold Land & Brick-making Co., No. ovo, 
ante 

0^3. .] — Capel & Co. v . Sim’s Ships Com- 

positions Co., Ltd., No. 462, ante. 

Names of directors.] — See Nos. 530, o56, ante- 
614. Names of council of administration.]— W. 
had been induced to take shares in a co. on the 
faith of a statement in the prospectus that certain 
gentlemen were members of the council of adminis- 
tration, & that the council consisted of members 
of the co. These gentlemen were not members ot 
the co., & had not been duly elected, member o 
the council, & the prospectus contained other 
misstatements of material facts : Held : (by Ct. o 
Appeal) (1) W. was entitled to have his name 
removed from the register of shareholders of the 
co., & the deposits repaid to him : (Kay, J.) (f l 
W. was entitled to interest on the depositspaid 
by him from the date of such payment ; (3) the 
ct. was not bound by a hard & fast rule as to the 
rate of interest & having regard to the P res ®™ 
mercantile rate of interest, 4 per c ent. ^ 

to the petitioner without intimating 
to him that S. was not to bo a • 

— Held : B. was entitled to have ms 

petition grantetL— m^KisTON v. LoN - 

don Scottish Baking & p Dl ?r? U of 
CORPN., hTV. (1894), 21 R. (Ct. Of 
Sess.) 417 ; 31 Sc. L. It. 342 , 1 S. L. 1 . 
402.— SCOT. 

r. Qualifications of directors— In 
the zCfe."] - Thd proapectoi ^ of. a 
joint-stock co. set forth that a 
large number of gentlemen in the 
trade & others have become share- 
holders " at the time the register was 
made up there were 55 shareholders of 
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Sect. 8. — The prospectus : Sub-sect. 3, C. (6) iti. & 
iv., (c), dfc D . (a) i. ] 

sufficient. — Re Metropolitan Goal Consumers* 
Assocn., Ltd., Wainwright’s Case (1890), 63 

L. T. 420 ; 6 T. L. B. 413, C. A. ^ „ 

Annotations: — -4s to (1) Consd. Be Metropolitan Coal Con- 
mi mors’ Assocn., Karberg’s Case, [1892] 3 Ch. l . Reid. Re 
Metropolitan Coal Consumers’ Assocn., Grieb’s Case 
(1890), 6 T. L. R. 416 ; Cocksedge v. Metropolitan Coal 
Consumers’ Assocn. (1891), 64 L. T. 826 ; Re Metropolifcan 
Coal Consumers* Assocn., Dunkley's Case (1891), 7 T. L. R. 
234. As to (2) & (3) Reid. L. C. & D. Ry. v . S. E. Ry., 
11892] 1 Cli. 120; Re Davis, Davis v. Davis (1902), 71 
L. J. Ch. 539. 


See, also, No. 660, ante. 

615. That process novel & valuable.] — Stirling 
v . Passburg Grains Syndicate, Ltd. (1891), 8 
T. L. B. 71. 

616. That company possessed of monopoly.] — 
Hyde v . New Asbestos Co., Ltd., New Asbestos 
C o., Ltd. v. Duncan (1891), 8 T. L. B. 121. 

617. That property held In perpetuity.] — Hyde 
v . New Asbestos Co., Ltd., New Asbestos Co., 
Ltd. v. Duncan (1891), 8 T. L. B. 121. 

618. That preliminary expenses borne by 
vendor.] — Re Liberian Government Conces- 
sions & Exploration Co., Ltd. (1892), 9 T. L. B. 
136. 


iv. Interest on Return of Deposit. 

619. How calculated — From payment of de- 
posits.] — Re Metropolitan Coal Consumers’ 
Assocn., Ltd., Wainwright’s Case, No. 614, ante. 

620. Rate of — No fixed rule. — Re Metro- 
politan Coal Consumers’ Assocn., Ltd., Wain- 
wright’s Case, No. 614, ante. 

621. Five per cent.] — Cafel & Co. v. 

Sim’s Ships Compositions Co., Ltd., No. 462, ante. 

022. Four per cent.] — Re Metropolitan 

Coal Consumers* Assocn., Ltd., Wainwright’s 
Case, No. 614, ante . 

623. .] — Hyde v. New Asbestos 

Co., Ltd., New Asbestos Co., Ltd. v. Duncan 
(1891), 8 T. L. B. 121. 

624. .] — Re Metropolitan Coal 

Consumers’ Assocn., Karberg’s Case, No. 560, 
ante . 


(c) Action of Deceit. 

625. Against company — Does not lie.] — West- 
ern Bank of Scotland v. Addie, Addie v. 
Western Bank of Scotland, No. 579, ante. 

See, generally, Sect. 31, sub-sect. 7, A., post. 

Against directors.] — See Sub-sect. 3, D., post. 

D. Proceedings against Directors and Promoters , 

(a) Action of Deceit. 
i. When Action lies . 

626. General rule.] — In an action against 
directors of a joint stock co. for false & fraudulent 
representations, by which pltf. alleges he was 
induced to take shares, the question of the truth of 
the statements set forth in the prospectus, even as 
to such of the directors as are parties, is to be 
considered, not in a strict or legal, but in a sub- 
stantial, practical sense ; & especially in the case 
of ambiguity, the fact that the scheme was honest 
in its origin, is material, though not conclusive, as 


to the question of fraudulency; while, on the 
other hand, the privity of any of defts. to an 
improper conduct, though not laid as one of th 
charges in the declaration, as, for instance] 

“ rigging the market,” or getting up a fictitious 
premium before allotment, or an improper allot- 
ment, may be regarded as throwing light upon the 
question, whether the representations complained 
of were fraudulent/ In such cases the question is 
as to their falsehood & fraudulency at the time 
they are communicated to pltf. ; & it is necessary 
that it should appear that they, at all events, , 
materially influenced him, & co-operated to induce 
him to take shares. Defts., who became directors 
after the prospectus was issued, are not liable in 
such an action, even assuming the falsehood So 
fraudulency of its statements as regards those who 
were parties to its preparation, merely because 
they did not satisfy themselves of its truth, 
provided they did not know the falsehood, & had 
no reason to suppose them to be false, but honestly 
relied on the representations of others. — Moore v. 
Burke (1865), 4 F. & F. 258 ; 15 L. T. 118, N. P. 

027. .] — The directors of a co. circulated 

a prospectus which offered the issue of 7 per cent, 
preference shares to the amount of £50,000 of 
£10 each, & represented that “ guaranteed divi- 
dends at the minimum rate of 7 per cent, per 
annum, or £3 10s. each half-year’s dividend,” were 
payable half-yearly on these shares until a specified 
date ; that this dividend was “ secured by deposit 
with trustees of a sufficient amount of Govt, 
securities & first-class bank & insurance stock to 
cover same ” ; & that any profits made in the 
meantime by the co. were open to distribution on 
these shares* in addition to the guarantee. There 
was, in fact, no such guarantee for the payment 
of the dividends, nor were the dividends secured 
by deposit of any Govt, securities or first-class ; 
bank or insurance stock to cover the same. Pltf. * 
alleged that she, upon the faith of the prospectus, 

& believing the statement to be true, applied f or & 
was allotted thirty of the £10 7 per cent, preference 
shares, for which she paid £300. The shares 
proved worthless. Shortly afterwards the co. was 
ordered to be wound up. Pltf. then brought an 
action against the directors, claiming a declaration 
that she was induced to take the shares by the 
fraudulent misrepresentations contained in the 
prospectus, & also judgment against defts. jointly 
& severally for repayment of the £300 with 
interest ; — Held : the statement in the prospectus, 
which was most material, was wholly & absolutely 
false at the time it was made, & false to the know- 
ledge of the directors who made it ; the statement 
was inserted for the purpose of inducing persons 
to take shares in the co«, & was calculated to 
mislead ; &, consequently, it was impossible to 
say that an action of deceit would not fie. — Knox 
v. Hayman (1892), 67 L. T. 137 ; 8 T. L. B. 654, 

C. A. 

028 . .] — Arnison v. Smith, No. 544, ante . 

629. Against directors personally — Directors 

fixed with knowledge of misrepresentation.] — In 
Feb., 1865, a co. was incorporated with a capital 
of £25,000, in 2,500 shares. The arts, provided 
that the first directors should be determined by 


whom 10 or 12 wore connected with 
the trade ; — Reid : there was here no 
such misrepresentation as to entitle 
a person who had taken shares on the 
faith of the prospectus to have his 
name deleted from the register. — 
City of Edinburgh Brewery Co. 
v. Gibson's Trustee (1869), 7 Macph, 
(Ct. of Seas.) 886 ; 41 So. Jur. 507.— 
SOOT. 


PART HI. SECT. 8 f SUB-SECT. 3.— 

0 . (e). 

s. Against company — Does not lie 
— As long as he remains a partner .] — 
Where a person has been induced to 
become a partner in a joint-stock co. 
by the fraud of the agents of the co., 
& cannot or will not rescind the con- 
tract whereby he became a partner, 


he can have no damages for #**25^ 
fraud against the co. itself. — F jj** M 
worth v. City of Glasgow 
Liquidators (1880), 7 R. (Ct. c3jd: (y u 
53; 17 Sc. L. R. 510.— SCOT. 

PART III. SECT. 8, SUB-SECT. 

D. (a) i. 

t. General rule — Must prove moral 
turpitude — Statements true when made 


I >*l 
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to deceive the public who might become purchasers 
of the shares, & to induce them to become such 
purchasers, falsely, fraudulently Sc deceitfully 
caused it to be publicly advertised Sc made known 
in & by a prospectus issued by deft, as director, 
that the promoters of the co., in proposing to 
issue to the public the 12,000 shares at 12s. 6a. 
per share free from all further calls, did not hesitate 
to guarantee to the bearers of the 12,000 shares a 
minimum annual dividend of £33 per cent., payable 
in half-yearly dividends of £16 10s. per cent, each. 
Sc that the guarantee should remain in force until 
the 12d. 6 d, per share should be thus repaid to the 
shareholder ; that deft, by means of the false, 
fraudulent Sc deceitful representation, fraudulently 
induced pltf. to become, & pltf . by reason thereof 
became, the purchaser Sc bearer of 2,500 of the 
12,000 shares at 12s. 6dL for each o f the shares ; 
whereas, in fact at the time of making the state- 
ment the same was false & fraudulent to the know- 
ledge of deft., & deft, had no ground whatever 
for offering such guarantee to the public, as deft, 
well knew ; by means whereof pltf. had lost the 
money so paid by him : — Held : the count con- 
tained a sufficient allegation for a false represen- 
tation by deft., & pltf. was entitled to judgment 
upon it, as there was no necessity for any privity 
between the parties to support an action of tort 
for a false representation. — Gerhard v. Bates 
(1853), 2 E. & B. 476 ; 22 L. J. Q. B. 364 5 22 
L. T. O. S. 64 ; 17 Jur. 1097 ; 1 W. R. 383 ; 1 
0. L. R. 868; 118 E. R. 845. a 

Annotations : — Consd. Rogers v. Ra-jondro ID iitt C 1 8 GO « 
Moo. Ind. App. 103 : Peek v. Gurney (1873). L. K. 0 H. n. 
377. Reid. Eastwood v. Bain(1858), 28 L. J. Ex. 74 jDutton 
v. Powles (1861), 2B.&S. 174 ; Richardson v. Silvester 
(1873). L. R. 9 Q. B. 34. Mentd.Addison v. Tate (1855), 3 
C. L. R. 1075 ; Neville v. Kelly (1862), 12 0. B. N. b. 740 , 
Glamorganshire Iron Sc Coal Co. v. Irvine (1806), 4 F.& F. 
947 ; R.v. Most (1881), 7 Q. B. D. 244 ; Carlill v. Carbolic 

Smoke Ball Co., [1893] 1 Q. B. 256. 

631. .] — An action for false representation, 

contained in the prospectus of a co., of which deft, 
is a director, is maintainable, although such repre- 
sentation may be capable of a meaning m which it 
would not be literally false. In such a case it is 
for the jury to say whether the representation was 
made in the sense necessary to maintain the action. 

In order to maintain such action it is . no * 
necessary that there should have been any direct 
personal representation made by deft, to pit*. ; 
it is sufficient if deft, authorised the circulation 
of the prospectus to the public knowing it to 

contain false statements. , - , , 

The fact that other inducements were held out 
by other parties in addition to such false 
sentation, by which pltf. was also partially 
influenced, is in itself no defence.— C j-arke «. 

Dickson (1859), 8 C. B. N. 8. 4 6 o£n 28 r L T^.' at «' 
225 ; 33 L. T. 0. 8. 136 ; 23 J. P. 326 ; 5 Jur. N. 8. 

1029 ; 7W.E. 443 ; 141 E. R. 533. 

AnnoUMons Arid. Kington t>. Fl^maunco (18M, 20 
Ch. D. 459. Jttentd. Nicholson v. Ricketts 
E & E 497. 

632. Misrepresentation must be of fact— Mere 
omission insufficient.]— P eek v . Gubney, No. 439, 
ante . 

See, also, No. 525, ante. 

638. Not mere estimate of proflts.J 

Defts. were largely interested as J h ^ecte were 
ii.. T)n.t e-Coffee Co., a co. whose objects were 

declared to be the acquisition 

invention for manufacturing from dates a sue 
stitute for coffee, for which a patent had been 


the subscribers to the memorandum of assocn. ; 
that the qualification of the directors so appointed 
should be ten shares, Sc of future directors, thirty 
shares ; Sc that the promoter should receive £2,500 
as promotion money. In the same month a 
prospectus was issued, giving the names of seven 
persons of position, not the subscribers to the 
memorandum, one of them of considerable local 
influence, as directors, Sc stating that “ the 
directors Sc their friends have subscribed a large 
portion of the capital, Sc they now offer to the 
public the remaining shares.” The facts were 
that the directors had subscribed for, nominally, 
>nly ten shares each, Sc actually nothing, for the 
ihares agreed to be allotted to them were fully 
laid-up shares, for which they paid, Sc were, by a 
irivate arrangement wfr\ the promoter, after- 
yards repaid out of th^|/l ,500. The number of 
(hares taken by “ frienofcr * of the directors con- 
iisted only of 140, which were taken by one firm. 
The whole number of shares taken was ' 762, <fe 
igreed to be taken besides, 430. Pltf. applied, on 
he faith of the above prospectus, for fifty shares, 
vhich on Mar. 15 were allotted to him, Sc on which 
le paid £25 deposit, & £75 allotment money. The 
Lirectors admitted that the prospectus was issued 
>y their authority ; — Held : the statement in the 
irospectus was a clear misrepresentation, which 
overthrew the contract between pltf. & the co. ; 
k> as the statement related to the directors’ own 
icts, they must be fixed with a guilty knowledge 
>f the misrepresentation. 

Since the filing of the bill, Sc the hearing of a 
lotion for an injunction to stay proceedings in an 
jtion upon a call, the co. had been ordered to be 
rand up : — Held : pltf. was entitled to repayment 
. his £100, but without interest, Sc costs, against 
ie directors, &, notwithstanding the winding-up, 
gainst the co. ; to have his name removed from 
_ie register of shareholders ; to an injunction to 
estrain the co. from taking further proceedings 
>n the judgment, Sc from instituting any other 
proceedings against pltf., in respect of his having 
►een a shareholder ; with liberty to proceed as he 
aight be advised in the winding up matter in 
espect of the payment of his £100 Sc costs. 

Pltf., having filed his bill Sc applied for an 
a junction before the winding-up, is entitled to 
he decree, in order to save him from all the con- 
equences *rom the time of filing the bill that 
rould result from any suit or action on the part of 
he co. against him in respect of calls (Wood, 

r.-o.). . . . 

The costs of an application in the liquidation 
or leave to proceed in this suit, were ordered to be 
deluded in the costs of the suit. — H enderson v. 
jAOON (1867), L. R. 5 Eq. 249; 17 L. T. 527 ; 32 
\ P.320; 16 W. R. 328. 

innotcUions : — Consd. Ship v. Crosskill (1870), L. R. 10 Eq. 
73: Be London & Colonial Finance Corpn. (1897), 77 
L. T. 146. Retd. Hall v. Old Talargoch Lead Mining; Co, 



Mentd. Arnison v. Smith (1889), 41 Ch. D. 348. 

See, also. No. 654, post 

630. Direct representation unnecessary.] — A 
ount alleged that deft. Sc others had formed a co. 
| that 12,000 shares were offered to the public ; 
|at deft, as promoter Sc managing director, 
^tending to deceive the public & to cause it to be 

E blicly represented Sc advertised that the co. was 
ely tpbe a safe Sc profitable undertaking, Sc also 

teaming subsequently untrue,] — An 
atton for deceit against directors 
tf a co., in respect of representations 
node in a prospectus, cannot be main- 


tained without showta* somethin* in 
the nature of moral turoitudo. If 
the statements be true at the time of 
issue, though the prospectus is undated, 


the directors are not liable for not 
withdrawing it when some of the state- 
ments became imtrae.— A llan v , 
Gotch (1883), 9 V. L. R. 371.— AUS. 
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Sect, 8 , — The prospectus : S ub-sect, 3, Z>. (a) i.] 

granted to H., one of defts., Sc to sell, etc., the 
patent rights when acquired by the co. H. was 
also possessed of a patent for the manufacture & 
sale of date-coffee in France ; & a co. was formed 
for that purpose, called the French Date-Coffee Co., 
with a capital of £100,000 in 100,000 shares of £1 
each, under substantially the same management 
as that of the English co., by whom H.’s patent 
for France was purchased for £50,000, which sum 
it was agreed should be divided as a bonus amongst 
the shareholders in the English co. Early in Feb. 
1881, defts. prepared Sc issued a prospectus of the 
French co., containing the following passage : — 
“ From the success attending the co. formed for 
the working of H.’s English patent, when a duty 
of 2d. per lb. is payable, & the coffee sold at Is. per 
lb., the directors feel justified in stating they 
confidently believe the profits of this co. will be 
more than sufficient to pay dividends of at least 
50 per cent, on the nominal capital, Sc will exceed 
those of the co. working the English patent, 
which, having only been formed a little over 
twelve months, has entered into a contract which 
will yield the return by way of annual dividends 
of a sum equal to the whole paid-up capital of 
the co. of £34,000.” At the time at which this 
prospectus was issued the period had not arrived 
at which “ profits ” in a commercial sense could 
have been acquired by the English co. ; but the 
article had been sold in the English market & 
received with some favour, & an agreement had 
been entered into by the co. with a merchant or 
broker in London to take all they could make. 
Pltf., influenced, as he said, partly by the above 
statement in the prospectus, partly from informa- 
tion derived from another source, & partly by the 
favourable opinion he had formed of the article 
to be manufactured, purchased 100 shares in the 
French co., & paid the deposit. He had no con- 
nection with the English co. Owing, as it was 
said, to the duty imposed upon the date-coffee in 
England, Sc to other circumstances, the hopes held 
out in the prospectus were not realised, & the 
French Date-Coffee Co. was ultimately wound up ; 

& when pltf. was called upon as a contributory, 
he sought to recover from defts. the sum he had 
paid as deposit money & the amount of calls for 
which he had become & would become liable, as 
damages for the alleged false Sc deceitful repre- 
sentations contained in the above statements in 
the prospectus : — Held : the statements com- 
plained of, though expressing the strongest confi- 
dence that the co. referred to would be successful Sc 
would make large profits by the sale of the article 
to be manufactured, could not fairly be read as 
alleging that profits in a commercial sense had 
actually been made, Sc consequently there was no 
evidence w T hich could be properly left to a jury in 
support of the charge of wilful Sc fraudulent mis- 
representation. — Bellairs v, Tucker (1884), 13 
Q. JB. D. 562. 

Annotations .*—001184. Edgiugton v, Fitzmauric© (1885), 29 
Ch, D. 459. Retd. Re London & Leeds Bank, Ex v. 
Carling, Carling v. London & Leeds Bank (1887), 56 L. J. 
Ch. 321. 

634. Payment of promotion-money.] — A 

shareholder in a co. sought to recover from the 
directors & promoter the amount he had paid on 
his shares in the co., on the ground that a fraud- 
ulent prospectus has been issued by them. The 
misrepresentation relied upon was a statement in 



the prospectus that no promotion money had been 
or would be paid, whereas, in fact it was agreed at 
the date of the issue of the prospectus that a 
certain amount in cash Sc shares should be paid to 
the promoter, which was afterwards so paid. 
The jury found a verdict for pltf. against aefts. 
for the amount claimed. — Lodwick v . Perth 
(Earl) (1884), 1 T. L. R. 76. 

636. Misstatement of intention.] — A mis- 

statement of the intention of deft, in doing a 
particular act may be a misstatement of fact, Sc if 
pltf. was misled by it an action of deceit may be 
founded on it. 

The directors of a co. issued i(m g 

subscriptions for debentures Sc stating that the! 
objects of the issue of debentures were to complete 
alterations in the buildings of the co., to purchase 
horses & vans & to develop the trade of the co« 
The real objects of the loan was to enable the 
directors to pay off pressing liabilities. Pltf. 
advanced money on some of the debentures under 
the erroneous belief that the prospectus offered.^ 
charge upon the property of the co. & stated ip lib 
evidence that he would not have advance^ 
money but for such belief, but that he also 
upon the statements contained in the prospe 
— Held : the misstatement of the objects 
which the debentures were issued was a ma 
misstatement of fact influencing the conducf of 
pltf. Sc rendered the directors liable to an action 
for deceit, although pltf. was also influenced"™ 
his own mistake. — E dgington v. FiTZMAuAi 
(1885), 29 Ch. D. 459 ; 65 L. J. Ch. 650 ; 53 LrT 
369 ; 50 J. P. 52 ; 33 W. R. 911 ; 1 T. L. R. t$i\ 

C. A. 

Annotations : — Consd. Re London & Leeds Bank, 

Carling, Carling v. London & Leeds Bank (1887),56 L. 

321 fPeek v. Berry (1887), 37 Ch. 1). 541. ReM. Ddh. , 
v. Peek (1889), 14 App. Cas. 337 ; Oliver v, Bank' Ol 
England, [1902] 1 Ch. 610 ; Yorkshire Insce. Co. v. Craine, 
[1922] 2 A. C. 541. 

Departure from prospectus.] — See, generally, 
sect. 4, post. 

Compare Nos. 38, 530, 551, ante . 

636. Representation must be false — Represent-; 
tion capable of true construction — Falsity questivj 
for jury.] — Clarke v. Dickson, No. 631, ante . t 

See, also, No. 38, ante, & compare No. 644, post, 

637. Representation becoming true — A 

date of prospectus.] — A statement in the pros- 
pectus, that half the capital had been subscribed 
for, which was false at the date of the issue of the 
prospectus, but true when pltf. applied for shares : 
— Held : not to entitle pltf. to sue a director privy 
to the issue of the prospectus. — Ship v. Crosskill 
(1870), L. R. 10 Eq. 73 ; 39 L. J. Ch. 550 ; 22 
L. T. 365 ; 18 W. R. 618. 

Annotation : — Consd. Be la Cour v. Clinton, Trechmann v, 
Calthorpo (1904), 90 L. T. 615. 


638. Representation must be made without 
honest belief that true.] — To entitle a party to 
maintain an action upon the case against the 
directors of a joint stock co., for false Sc fraudulent 
representations contained in the prospectus & scrip 
certificate issued by them, it must distinctly 
appear that he became the purchaser of shares 
upon the faith of such representations. 

To render the directors liable to such an action, 
it is not enough to show that the representations 
are false : if the directors acted upon a fair Sc 
reasonably well grounded belief that they were 
true, they are not responsible for them, however 
unfounded they may turn out to be. — Shrewsbury 


638 i. Representation must be made 
without honest belief that true ,] — 
In an action for deceit against pro- 
moters, it was alleged that the pro- 

> 


spectns contained misrepresentations 
as to the position of a lumber business 
proposed to be sold to the company. 
The lumber business was in embar- 


rassed circumstances, but the pro- 
moters did not honestly believe the 
business to be insolvent. In foot it 
was held that there w&b no such ' 
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v . Blount (1841), 2 Man. & G. 475 ; Drinkwater, 
70 ; 2 Scott, N. E, 588 ; 133 E. E. 830. 

639. .] — In an action against directors of a 

co. for false & fraudulent representations contained 
in a prospectus issued with their knowledge, & the 
material statements in which were untrue in fact, 
but were made, as the prospectus stated, on the 
authority of vouchers which were mentioned & 
declared as believed to be true, but which turned 
out to be false & fraudulent : — Held : it was for 
the jury whether the representation of the directors 
was that they believed the statements of the facts 
to be true, or that they believed the vouchers to be 
genuine ; in either view the question would be 
whether they honestly believed in the truth of the 
representation they made ; & if they had such 
honest belief they were not liable ; if they had no 
such honest belief, & pltf. took his shares & paid 
his money on the faith of the prospectus, & not on 
his own judgment on the voucher set forth, then 
defts. were liable. — C harlton v. Hay (1875), 32 
L. T. 00, N. P. 

Annotation : — Refd. Twycross v. Grant (1877), 2 G. V . I). 469. 

640. .] — The directors of a co. issued a 

prospectus containing statements upon the faith 
of which pltf. applied for shares. The co. was not 
successful, & pltf.’s shares having become of no 
value, he commenced an action against the 
directors for damages upon the ground that a 
fraudulent prospectus had been issued by them : — 
Held : the directors had acted in good faith, & 
the action must be dismissed. — Ross v. Del acre’s 
Extract of Beef Co. (1884), 1 T. L. R. 40, C. A. 

041. .] — R., the principal partner in a 

trading firm, concurred in steps for turning the 
partnership into a co. with limited liability. His 
name appeared in the prospectus as managing 
director of the new co., with a note that he would 
not join the board till after the transfer of the 
business to the co. had been completed. He did 
not ssue the prospectus, but furnished materials 
for .fc, saw it in draft though not in its final shape, 
& made alterations in it. The prospectus con- 
tained a statement that the business had paid 17 
per cent, upon the capital employed in it. This 
statement it appeared might be true if “ capital 
employed ” did not include the business premises, 
or only included their value subject to mortgages 
upon them, but was grossly untrue if the whole 
value of the business premises was taken as part of 
the capital. A person who took shares on the 
faith of the prospectus sued R. for damages for 
misrepresentation : — Held : in order to make a 
person liable for damages for misrepresentation 
it is not enough that the statement should be 
untrue & made without any reasonable ground for 
believing it to be true, but it must be made 
dishonestly ; the onus of proving dishonesty lies 
on pltf. ; if the party making the statement 
believed, however unreasonably, that it was true, he 
is not liable ; pltf. in the present case had not 
shown that the statement was made dishonestly, 
& the action must be dismissed. — Glasier v. 
Rolls (1889), 42 Ch. D. 436 ; 58 L. J. Ch. 820 ; 
02 L. T. 133 ; 38 W. E. 113 ; 5 T. L. E. 091 ; 1 
Meg. 190, 418, 0. A. 

Annotation: — Consd. Angus v. Clifford (1891), 60 L. J. Ch. 

443. 

642. Must be actual fraud.] — In an action 

^deceit pltf. must prove actual fraud. Fraud is 



proved when it is shown that a false represen- 
tation has been knowingly, or without belief in its 
truth, or recklessly, without caring whether it be 
true or false. A false statement made through 
carelessness & without reasonable ground for 
believing it to be true, may be evidence of fraud 
but does not necessarily amount to fraud. Such a 
statement, if made in the honest belief that it is 
true, is not fraudulent & does not render the 
person making it liable to an action of deceit. 

A special Act incorporating a tramway co. 
provided that the carriages might be moved by 
animal power, &, with the consent of the Board of 
Trade, by steam power. The directors issued a 
prospectus containing a statement that by their 
special Act the co. had the right to use steam 
power instead of horses. Pltf. took shares on the 
faith of this statement. The Board of Trade 
afterwards refused their consent to the use of 
steam power, & the co. was wound up. Pltf. 
brought an action of deceit against the directors 
founded upon the false statement : — Held : defts. 
were not liable, the statement as to steam power 
having been made by them in the honest belief 
that it was true. — Derry v . Peek (1889), 14 
App. Cas. 337 ; 58 L. J. Ch. 804 ; 01 L. T. 205 ; 
54 J. P. 148 ; 38 W. R. 33 ; 5 T. L. R. 025 ; 1 
Meg. 292, IL L. ; revsg. S. C. sub nom . Peek v. 
Derry (1887), 37 Ch. D. 541, 0. A. 

Annotations: — Consd. Cann v. Willson (1888), 39 Ch. 1). 
39 ; Priestley v. Stone (1888), 4 T. L. It. 730 ; Glasier v. 
Rolls (1889), 42 Ch. D. 436 ; Angus v. Clifford, [18911 2 
Ch. 449. Expid. Low v. Bouverie, 1 1891] 3 Ch. 82. Expid. 
& Distd. Touikinson v. Balkis Consolidated Co., [1891] 
2 Q. B. 614. Apld. Knox v . Hayman (1892), 67 L. T. 137. 
Consd. Scott v. Snyder Dynamite Projectile Co. (1892), 66 
L. T. 278 ; Le Lievre & Donnes v. Gould, 11893J 1 Q. B. 
491 ; Greenwood v . Leathor Shod Wheel Co. (1899), 80 
L. T. 462 ; Lagunas Nitrate Co. v. Lagunas Syndicate, 
[1899] 2 Ch. 392 ; Oliver v, Bank of England, [1902J 1 Ch. 
610. Expid. Starkey v . Bank of England, [1903JA. C. 1 14. 
Consd. Jones v. Hulton, [1909] 2 K. B. 444 ; Parsons v. 
Barclay & Goddard (1910), 103 L. T. 196; Heilbut, 
Symons v. Buckleton, f 1 9 1 3 J A. C. 30; Nocton v. Ash- 
burton, [1914] A. C. 932 ; Banbury v. Bank of Montreal, 
[1917 J 1 K. B. 409. Refd. Amison v . Smith (1889), 41 
Ch. D. 348 ; Bishop v. Balkis Consolidated Co. (1890), 25 
Q. B. D. 512 ; L. & N. W. Ry. v. Boulton (1890), 63 
L. T. 727 ; Seholes v. Brook (1891), 63 L. T. 837 ; Thiodon 
v. Tindall & Lloyd’s Register of British & Foreign Shipping 
Committee (1891), 60 L. J. Q. B. 526 ; Scott v. Snyder 
Dynamite Projectilo Co. (1892), 67 L. T. 104 ; Balkis 
Consolidated Co. v. Tomkinson (1893), 42 W. R. 204 ; 
Re Ottos Kopje Diamond Mines, [1893] 1 Ch. 618 ; Green- 
wood v. Leather Shod Wheel Co., [1900] 1 Oh. 421 ; 
Cackett v. Keswick, [1902] 2 Ch. 456 ; Sheffield Corpn. v. 
Barclay, 11903] 1 K. B. 1 ; Dawson v. Bingley U. C., 
[1911] 2 K. B. 149 ; Tackoy v. McBain, [1912] A. C. 186 ; 
Armstrong v. Jackson, [1917 ] 2 K. B. 822 ; First National 
Reinsurance v . Greenfield, [1921] 2 K. B. 260. Mentd. 
Butler v. Goundry (1888), 4 T. L. It. 711; Duncan v. 
Scaife (1888), 4 T. L. It. 716 ; Re Postlothwaite, Postle- 
thwalte v. Rickman (1888), 59 L. T. 58 : Re Duec & Duce, 
Exp. Duce (1889), 6 Morr. 290 : McKeown v. Boudard- 
Peveril Gear Co. (1896), 65 L. J. Ch. 735 ; Williams t\ 
Pinckney (1897), 67 L. J. Ch. 34 ; Davis v. Ohrly (1898), 
14 T. L. R. 260 ; Whittington v. Seale-Hayne (1900), 82 
L. T. 49 ; Pritty v . Child (1902), 71 L. J. K. B. 612 ; 
Bell v. Marsh (1903), 72 L. J. Ch. 360 ; Broome v. Speak, 
11903] 1 Ch. 586; McConnel a. Wright, [1903] 1 Oh. 546 ; 
Exploring Land & Minerals Co. v. Kolckmann (1905), 94 
L. T. 234 ; Nash v . Calthorpe, [1905] 2 Ch. 237 ; Yonge v. 
Toynbee, [1910] 1 K. B. 215 ; Cork (Eastern Division) 
Case (1911), 6 O'M. & H. 318 ; Blacker v. Lake & Elliot 
(1912), 106 L. T. 533 ; Fry v. Smellie, [1912] 3 K. B. 282 ; 
Mairt\ Rio Grande Rubber Estates, [1913] A. C. 853. 

643. .] — Watts v . Atkinson (1892), 

8 T. L. R. 235, 0. A. 

644. Possibility of untruth not appre- 

ciated.] — Defts., directors of a mining co., in a 
prospectus issued before the passing of the 


presentation as to found an 
n for deceit. — P etrie v. Guelph 
ER CO| U886), 11 S. C. R. 450.— 

* 

- Directors may rely on in - 
of competent manager.] — 


Where the directors of a op. employed 
competent managers, upon whom they 
were dependent for information, & 
their auditor used due care in the per- 
formance of his duties : — Held : the 
directors were not responsible for a 
representation In regard to the cost of 


materials affecting profits which was 
not discovered to be mistaken for some 
time after their prospectus had been 
issued. — Kennedy v . Acadia Pulp & 
Paper Mills Co., Ltd. (1905), 38 
N. S. R. 291.— CAN. 
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Sect . 8. — The prospectus: Subject. 3, D. (a) 

6c in.] 

Directors’ Liability Act, 1890 (c. 64), stated that 
certain reports of experts as to the value of the 
co.’s property had been prepared for the directors. 
Pltf. took shares in the co. on the faith of this 
statement. The reports in question had been 
made by the instructions & in the interest of the 
vendox's, & not of the directors : — Held : upon the 
evidence, it was not present to the minds of defts. 
when they issued the prospectus that the statement, 
in the sense in which it would be understood, 
was or might be untrue ; it was therefore not 
fraudulently made ; & the action of deceit could 
not be maintained. — -Angus v. Clifford, [1891] 2 
Ch. 449 ; 60 L. J. Oh. 443 ; 65 L. T. 274 ; 30 
W. R. 498 ; 7 T. L. R. 447, C. A. 

Annotations : — Expld.& Difltd. Knox v. Hayman <1892), 67 

L. T. 137. Consd. Nocton v. Ashburton, [1914] A. 0. 

932. Retd. Watts v. Atkinson (1892), 8 T. L. R. 235 ; 

Le Lievre & Donnos v. Gould, [1893] 1 Q. B. 491. Mentd. 

Pdtty v. Child (1902), 71 L. J. K. B. 512. 

645. Reckless disregard of truth.] — 

Glamorganshire Iron & Coal Co. v . Irvine, No. 
566, ante, 

646. .] — Coats (J. & P.), Ltd. v. 

Crossland (1904), 20 T. L. R. 800. 

647. Representation must have induced sub- 
scription.] — Shrewsbury v . Blount, No. 638, ante, 

§4g. .] — Macleay v. Tait, No. 515, ante, 

649. Misrepresentation need not be sole induce- 
ment to subscribe.] — Clarke v, Dickson, No. 631, 
ante. 

850. Shareholder’s own mistake.] — Edg- 

ington v . Fitzmaurice, No. 635, ante . 

651. Shareholder must have been misled — 
Direct connection between shareholder & directors.] 
— Peek v. Gurney, No. 439, ante. 

§52. Onus of proof — Statement am- 

biguous.] — The prospectus of a co. which was being 
formed to take over ironworks, contained a state- 
ment that “ the present value of the turnover or 
output of the entire works is over £1,000,000 
sterling per annum.” If that statement meant 
that the works had actually in one year turned out 
produce worth at present prices more than a 
million, or at that rate per year, it was untrue. If 
it meant only that the works were capable of 
turning out that amount of produce it was true. 
In an action of deceit for fraudulent misrepre- 
sentation whereby pltf. was induced to take shares 
he swore in answer to interrogatories that he 
understood the meaning of the statement to be 
that which the words obviously conveyed, & at 
the trial was not asked either in examination or 
cross-examination what interpretation he had put 
upon the words : — Held : the statement taken in 
connection with the context was ambiguous & 
capable of the two meanings ? it lay on pltf. to 
prove that he had interpreted the words in the 
sense in which they were false & had in fact been 
deceived by them into taking the shares, & as he 
had as a matter of fact failed to prove this, the 
action could not be maintained. — Smith v. Chad- 
wick (1884), 9 App. Cas. 187 ; 53 J. L. Ch. 873 ; 
50 L. T. 697 ; 48 J. P. 644 ; 32 W. R. 687, H. L. 
Annotations : — Apld. Bellairs v. Tucker (1884), 13 Q. B. D. 



662. Consd. Smith v. Reed (1886), 2 T. L. R. 441 
Arnison v. Smith (1889), 41 Ch. D. 348 ; Derry v. Pec 

- * “ “ “ [1906] A < 

29 Oh. I 

i. 481 ; I 

London So Leeds Bank, Ex p. Carling, Carling v. London 
Leeds Bank (1887), 66 L. J. Ch. 321 ; Moore v. Explosive 
Co, (1887), 66 L. J. Q. B. 235 ; Glasier v. Rolls (1889), 4 
Ch. D. 436 ; Angus v. CUflord, [1891] 2 Ch. 449 ; Andre? 
v . Mockford (No. 1) (1896), 73 L. T. 726 ; Greenwood i 
Leather Shod Wheel Co., [1900] 1 Ch. 421 ; Cackett i 
Keswick, [1902] 2 Ch. 456 ; Broome v. Speak, [1903] 1 Cl 
586 ; Nash v. Calthorpe, [1905] 2 Ch. 237 ; Shephoard i 
Bray, [1906] 2 Ch. 235 ; Tackey v. McBain, [1912] A, C 
186. Mentd. Capel v. Sim*s Ships Compositions Co. ( 1 8 8 8 ; 
57 L. J. Ch. 713 ; Knox v. Hayman (1892), 67 L. T. 137 
Re Metropolitan Coal Consumers* Assocn., Karborg’s Cas 
(1892), 66 L. T. 700 ; McKeown v. Boudard-Peveril Gea 
Co. (1896), 65 L. J. Ch. 735 ; Pearson v. Dublin Corpn, 
[1907] A. C. 351. 


Compare Nos. 38, 530, 551, ante, No. 812, post. 

653. Shareholder must have suffered damage. 

— Macleay v. Tait, No. 515, ante . 

654. Proof that misrepresentation fraudulent— 
Falsification of facts So figures.] — In an actior 
against the secretary, the solr., & several of the 
directors of a joint-stock co. for false & fraudulent 
representations, by which, as pltf. alleged, he had 
been induced to take shares, the representations 
being in the prospectus & balance sheet as to profit 
deduced from actual working, & a dividend 
declared as arising out of such profit so derived ; 
& the two fundamental facts on which the repre- 
sentations of profit were based, the supply of the 
raw material, & the cost of it, being falsified, & the 
accounts being altered so as to conceal the falsifi- 
cations, & also so as to bring into the year’s 
account only a portion of the preliminary expenses : 
— Held : (1) though the latter alone, or any error 
in the mere mode of keeping the accounts, would 
not be evidence of fraudulent representations, the 
falsification of facts & figures was so, as against 
any defts. who were aware of the issue of the 
prospectus, but seinble , not against those who 
merely had the means of knowledge ; (2) as by 
1856 Act, it is the directors who are to declare the 
dividend, though with the sanction of the share- 
holders, if it is to the knowledge of the directors 
or officers paid otherwise than out of profit, thjy 
are responsible for it, & for the circulation of aly 
declaration of it acted upon by innocent sha&- 
holders ; (3) any representations by defts. prior 
to the letters of allotment would be admissible, & 
a prospectus received from the person through 
whom the shares were applied for was admissible, 
without formal proof of agency, & before it was 
proved who were directors ; (4) evidence was 
admissible as to statements made by an agent 
employed to sell shares, provided the agency was 
proved ; (5) a copy of a newspaper supposed to 
contain a quotation of the shares was not evidence. 
— Bale v. Cleland (1864), 4 F. & F. 117. 

655. Adoption of prospectus prepared by 

promoters — Without verification.] — Glamorgan- 
shire Iron & Coal Co. v. Irvine, No. 506, ante . 

656. Onus of proof — On plaintiff.] — 

Glasier v . Rolls, No. 641, ante . 

Compare No. 3190, ante . 

Admissibility of evidence .] — See Sub-sect. 

3, F. (g), post. 

657. Proof of honest belief — Certificate of third 


656 I. Proof that misrepresentation 
fraudulent— Onus of proof — On Plaintiff 
— Very strict .] — Pltf. sued defts. for 
damages caused to him by their having 
induced him, through fraudulent mis- 
representation of fact issued in a pro- 
spectus, to take shares in a gold-mining 
syndicate promoted by themselves Sc 
of which they were the directors. The 
misrepresentations complained of were 


that auriferous reefs extended for 
miles through the properties in which 
the syndicate was interested & that 
the results of work done by the defts. 
on these reefs showed that they were 
exceptionally rich. On the facts : — 
Held: as the action was based on 
fraud Sc the ct. therefore required very 
strict proof of pltf.’s case, the evidence 
as to negative results obtained in 


subsequent independent operations 
did not, in all the circumstances, dis- 
prove the genuine character of the 

E ositive results previously obtained 
y defts., Sc pltf. had not proved that 
the representations contained in the 
prospectus were of the character, 
alleged by him. — B enjamin v . Minter 
(1896), 8 H. C. 37.— S. AF. 
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party — Proof of existence at date of prospectus*] — 
Ooats (J. & P.), Ltd. v. Crossland, No. 046, ante. 

658* Effect of waiver clause.] — Macleay v. 
Tait, No. 515, ante. 

Compare Nos. 439, 052, ante . 

ii. Measure of Damages . 

659. Amount paid for shares.] — H enderson v . 
Lacon, No. 029, ante. 

660. Difference between price paid for shares — 
& real value at date of purchase.] — In an action 
for deceit against the directors of a co. by a person 
who has been induced to take shares by a mis- 
representation contained in the prospectus, the 
measure of damages is the difference between the 
price paid for the shares Sc their real value at 
the date of the purchase ; but the real value is not 
necessarily the price for which the shares would sell 
on the market ; it may be ascertained by the light 
of subsequent events showing that the co. was 
originally worthless. — Peek v. Derry (1887), 37 
Ch. D. 541 ; 57 L. J. Ch. 347 ; 59 L. T. 78 ; 30 
W. Rj 899 ; 4 T. L. R. 84, C. A. ; revsd . on other 
grounds sub nom. Derry v. Peek (1889), 14 App. 
Cas. 337, H. L. 

Annotations: — Folld. Broome v. Speak, [1903] 1 Ch. 586. 
Consd. McConnel v. Wright, [1903] 1 Ch. 546. Apld. 
Exploring Land Sc Minerals Co. v. Kolckmann (1905), 94 
L. T. 234. Refd. Duncan v. Scaife (1888), 4 T. L. R. 716. 
Mentd. Butler v. Goundry (1888), 4 T. L. R. 711 ; Canu 
v. Willson (1888), 39 Ch. 1). 39 ; Re Postlethwaite, Postlo- 
thwaito v. Rickman (1888), 59 L. T. 58 ; Priestley v. Stone 
(1888), 4 T. L. R. 730 ; Arnlson v. Smith (1889), 41 Ch. D. 
348 ; Re Duce & Duce, Ex p. Duco (1889), 6 Morr. 290 ; 
Glasier v. Rolls (1889), 42 Ch. D. 436 ; Bishop v. Balkis 
Consolidated Co. (1890), 25 Q. B. D. 512 ; L. & N. W. Ry. 

u. Boulton (1890), 63 L. T. 727 ; Angus v . Clifford. [18911 
2 Ch. 449 ; Low v. Bouverie, [1891] 3 Ch. 82 ; Scholes v. 
Brook (1891), 63 L. T. 837 ; Thiodon v. Tindall & Lloyd’s 
Register of British & Foreign Shipping Committee (1891), 
60 L. J. Q. B. 526 ; Tomkinson v. Balkis Consolidated Co. 
(1891)2 Q.B. 614 : Knox v. Hayman (1892), 67 L. T. 137 ; 
Soott v. Snyder Dynamite Projectile Co. (1892), 67 L. T. 
104 : Balkis Consolidated Co. v. Tomkinson (1893), 42 
W. ft. 204 ; Le Lievre Sc Donnes v. Gould, [1893] 1 6. B. 
491 ; Re Ottos Kopje Diamond Mines, [1893] 1 Ch. 618 ; 
McKeown v. Boudard-Peveril Gear Co. (1896), 65 L. J. Ch. 
735 ; Williams v. Pinckney (1897), 67 L. J. Ch. 34; 
Davis v . Ohrly (1898), 14 T. L. R. 260 ; Lagunas Nitrate 
Co. v. Lagunas Syndicate, [1899] 2 Ch. 392 ; Greenwood 

v. Leather Shod Wheel Co., 11900] 1 Ch. 421 ; Whittington 
v. Seale -Hayne (1900), 82 L. T. 49 ; Cackett v. Keswick, 
[1902] 2 Ch. 456 ; Oliver r. Bank of England, [1902] 1 Ch. 
610 ; Pritty v. Child (1902). 71 L. J. K. B. 512 ; Bell v. 
Marsh (1903), 72 L. J. Ch. 360 ; Sheffield Corpn. v. 
Barclay, [1903] 1 K. B. 1 ; Starkey v. Bank of England, 
[1903] A. C. 114 ; Nash v. Calthorpo. [1905] 2 Ch. 237 ; 
Jones v. Hulton, [1909] 2 K. B. 444 ; Parsons v. Barclay Sc 
Goddard (1910), 103 L. T. 196 ; Yonge v. Toynbee, [1910] 
1 K. B. 215 ; Cork (Eastern Division) Case (1911), 6 
O’M. Sc H. 318 ; Dawson v. Binglev U. C„ [1911] 2 K. B. 
149 ; Blacker v. Lake & Elliot (1912), 106 L. T. 533 : 
Fry v. Smellie, [1912] 3 K. B. 282 ; Tackey v. MoBain, 
[1912] A. C. 186 ; Heilbut, Symons v. Buckleton, [1913] 
A. C. 30 ; Hair v. Rio Grande Rubber Estates, [1913] A. C. 
853 ; Nootonu. Ashburton, [1914] A. C. 932 ; Armstrong 
v. Jackson, [1917] 2 K. B. 822 ; Banbury v. Bank of 
Montreal, [1917] 1 K. B. 409 ; First National Reinsurance 
v . Greenfield, [1921] 2 K. B. 260. 

661. & real value at date of allotment — 

What is date of allotment.] — S tevens v. Hoare 
(1904), 20 T. L. R. 407. 

Compare Nos. 29, 512, ante. 

iii. Bights and Liabilities in Relation to Co- 
Directors and Agents. 

662. Liability for misrepresentation of others 
— Brokers — Authorised to issue prospectus.] — A 

co., formed to work a mine was, compelled from 
want of funds to cease working ; money was 
advanced to them by some of the directors, 
Amongst them A. & O. At a general meeting of 
the co. held, amongst other things, to provide for 
ifce existing deficit & working expenses, the 
■Sectors were authorised to issue debentures on 
Kph terms & for such amounts as they in their 


discretion might think fit. The directors autho- 
rised the secretary to employ a firm of brokers to 
place the debentures. The brokers prepared & 
issued prospectus, bearing the names of B. & 
others as directors, containing statements as to 
the condition Sc prospects of the co., on faith of 
which pltf. Sc others purchased debentures. The 
money thus raised was paid to the co.’s bankers Sc 
part of it applied by the directors on behalf of the 
co. to repay the advances made by A. Sc 0. The 
debentures having become worthless, pltf. brought 
an action for damages against B. Sc others in 
respect of statements in the prospectus, some of 
which were alleged to be fraudulent. The jury 
found the prospectus contained statements of fact 
false to the knowledge of the brokers, by which 
pltf. was induced to part with his money ; none of 
the false statements were made by B. personally 
or by his authority ; the brokers had authority to 
issue a prospectus, but no authority to include in it 
fraudulent statements ; <te B. derived no benefit 
from money raised by the debentures ; — Held .* 
deft. B. had been guilty of no moral fraud, Sc not 
being the principal of the brokers could not be 
held to have impliedly undertaken for absence of 
fraud in them in issuing the prospectus. — Weir v. 
v. Bell (1878), 3 Ex. D. 238 ; 47 L. J. Q. B. 704 ; 
sub nom. Weir v . Barnett, Bell, etc., 38 L. T. 
929 ; 26 W. R. 746, C. A. 

Annotations : — Consd. Cargill v. Bower (1878). 10 Ch. D. 
502 ; Mair v. Rio Grande Rubber Estates, [1913] A. C. 853. 
Refa. Houidsworfch v. City of Glasgow Bank (1880), 5 App. 
Cas. 317 ; Derry v* Peek (1889), 14 App. Cas. 337 ; Glasior v. 
Rolls (1889), 42 Ch. D. 436 ; Lloyd v . Grace, Smith, [1912], 
A. C. 716. Mentd. Mirehouse v. Barnett (1878), 47 L. J. 
Ch. 689 ; Watt v. Barnett (1878), 3 Q. B. D. 363 ; Joliffo 
v. Baker (1883), 11 Q. B. D. 255 ; Baldry u. Bates (1885), 
1 T. L. R. 311. 

663 . Co-directors.] — A director of a co/ is 

not liable for a fraud, such as the issue of a frau- 
dulent prospectus of the co., committed by his co- 
directors or by any other agent of the co., unless ho 
has either expressly authorised or tacitly permitted 
its commission. 

On Nov. 22, a shareholder in a co. commenced 
an action against the co. & its directors. By 
the indorsement on the writ ho claimed to have 
the allotment of shares to him cancelled, on the 
ground that he had been induced to take the shares 
by the fraudulent misrepresentations of defts. : & 
that defts. might be declared jointly Sc severally 
liable to repay him what he had paid for the 
shares & to indemnify him against any further 
liability. On Nov. 29, a petition was presented 
to wind up the co. On Dec. 18, the petition was 
heard, Sc a winding-up order was made, pltf. then 
appearing as a contributory to support the 

E etition, Sc the order providing for the payment of 
is costs in that character. On Apr. 3, pltf. 
delivered a statement of claim in the action, by 
which he claimed the same relief as that which he 
had claimed by the indorsement on the writ, with 
this exception, that he did not expressly ask that 
the allotment of shares might be cancelled. There 
was a claim for further or other relief. After this 
the liquidator applied in x the winding-up to put 
pltf. on the list of contributories; pltf. resisted 
the application, Sc it was ordered to stand over 
until after the trial of the action: — Held : on the 
pleadings as they stood pltf. could not claim the 
rescission of Ills contract to take the shares. 

Leave to amend the statement of claim was 
refused, on the ground that bjr his conduct pltf. 
had elected to claim the rescission of the contract, 
not in the action, but in the winding-up. 

Semble : pltf. not having claimed rescission of 
the contract, he could not have any other relief in. 
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Sect. 8 . — The prospectus: Sub-sect. 3, D. (a) Hi., 

(b) <fc (c)Q 

the action as against the co. — Cargill v. Bower 
(1878), 10 Ch. D. 502 ; 47 L. J. Ch. 649 ; 38 L. T. 
779 ; 20 W. R. 716. 

Annotations : — Refd. Capel v. Sim’s Ships Compositions Co. 

(1888), 57 L. J. Ch. 713. Mentd. Symonds v. City Bank 

(1886), 34 W. R. 364 } Lewis & Lewis v. Durnford (1907), 

24 T. L. R. 04. 

664. Agents.] — Cargill v. Bower, No. 

663, ante. 

555, Certificate included in prospectus — 

Pleaded as defence — Existence at date of prospectus 
must be proved.] — Coats (J. & P.), Ltd. v . Cross- 
land, No. 646, ante . 

555. Statement in report of expert — Non- 

repudiation on discovery of inaccuracy — Whether 
gross negligence amount to misfeasance.] — The 

B. Co. was incorporated on Jan. 31, 1906, with the 
object of purchasing certain estates in Brazil, & 
for that purpose entering with or without modifi- 
cation into a specified contract with a syndicate, 
which had been already prepared. On the same 
day the directors issued a prospectus inviting 
subscriptions for shares which contained state- 
ments, specially as to area of the estate & number 
of rubber trees thereon, which were untrue. These 
statements were taken from a report furnished to 
the directors by M., a member of a firm who had 
obtained an option to purchase the estate & had 
sold to the syndicate at an increased price. The 
report- was fraudulent, but the directors believed 
it to be an honest report & adopted it without 
inquiry. Subsequently, before the whole of the 
purchase-money was paid, the directors received 
information from a manager whom they sent out 
to Brazil that the statements contained in the 
report & prospectus were untrue, but notwith- 
standing this they went on with & completed the 
purchase. The arts, of assocn. contained a pro- 
vision that no director should be liable for any loss 
or damage occasioned by any error of judgment or 
oversight on liis part or for any other loss, damage, 
or misfortune whatever which should happen in 
the execution of the duties of his office or in 
relation thereto, unless the same happened through 
his own dishonesty. The co. having been ordered 
to be wound up compulsorily, the liquidator took 
out this summons claiming damages against the 
directors for misfeasance consisting in gross 
negligence in entering into the contract without 
proper examination & in not repudiating it when 
they discovered the errors in the report : — Held : 
the conduct of the directors did not amount to 
gross negligence. Sevnble: even if it had been 
gross negligence the directors were protected by 
the provision in the arts . — He Brazilian Rubber 
Plantations & Estates, Ltd., [1911] 1 Ch. 425 : 
80 L. J. Oh. 221 ; 103 L. T. 697 ; 27 T. L. K. 109 ; 
18 Mans. 177 ; subsequent proceedings , 103 L. T. 
882, C. A. 

— .] — gee, also , Nos. 534, 535, ante. 

See , further , Sect. 28, sub-sect. 6, F. (/), post . 

Statutory right of contribution against co- 
directors — Extends to damages recovered in action 
.of deceit.] — See No. 680, post * 

(5) Under Companies ( Consolidation ) Act , 1908 

(c. 69), s . 84. 

Note. — 1908 Act, s. 84, substantially re-enacted 
Directors Liability Act , 1890 (c. 64), s. 3 : cases 
decided on the earlier enactment are accordingly 
included under this Heading. 

667. “ Loss or damage ” — Property acquired 
.after issue of prospectus.]— A statement in a 


prospectus that the co. has acquired, a valuable 
property is untrue within Directors* Liability Act, 
1890 (c. 64), s. 3, if the property has not in fact 
been acquired when the prospectus is issued, 
though the director issuing it believes that it will 
be acquired, & though it is in fact acquired a few 
days afterwards. 

The subscriber for shares on the faith of the 
prospectus cannot be said to have suffered no loss 
or damage merely because the property in question 
was in fact afterwards acquired by the co. 

The true measure of damage is the difference 
between the value which the shares would have 
had at the date of the allotment to the subscriber 
if the statement had been true, & the value 
which they actually had at that date, when there 
was merely a possibility or chance of the pro- 
perty being afterwards acquired. — McConnel v. 
Wright, [1903] 1 Oh. 546 ; 72 L. J. Ch. 347 ; 88 
L. T. 431 ; 51 W. R. 661 ; 10 Mans. 160, 0. A. 

Annotations : — Consd. De La Cour v. Clinton, Trechmann v. 

Calthorpo, Tait v. MacLeay (1904), 91 L. T. 474. Refd. 

Macleay v. Tait, [1900] A. C. 24. 

668. Condition precedent to action.] — 

Stevens v . Hoare (1904), 20 T. L. B. 407. 

669. “Untrue statement” — Misleading state- 
ment — Though true in sense in which used by 
directors.] — Greenwood v . Leather Shod Wheel 
Co., No. 526, ante. 

Compare No. 584, ante. 

570, Suggestion that process past 

trial stage.] — Greenwood v . Leather Shod 
Wheel Co., No. 526, ante. 

671. Statement that property acquired — 

Property acquired afterwards.] — McConnel v ./ 
Wright, No. 667, ante. 

Compare No. 637, ante. 

572. Non-disclosure of contract — Under 

1867 Act, s. 38.] — Shepheard v. Broome, No. 502, 
ante. 

See , generally. Sect. 8, sub-sect. 2, ante. 

673. “ Reasonable ground to believe 99 that 
statement true — Duty of directors.] — The uncor- 
roborated statements of a vendor-promoter of a co. 
afford by themselves no “ reasonable ground ” to 
the directors for believing such statements in a 
prospectus issued by them to be true, so as to 
relieve the directors from liability to persons sub- 
scribing for shares on the faith of the prospectus 
for the loss or damage sustained by reason of such 
statements, if untrue. 

Applt. said that the other directors had signed 
the prospectus before he did, & that that was quite 
sufficient justification for him to believe that 
what they had signed must be true — reasonable 
ground for belief — although he did not know what 
the statements in the prospectus were. That 
proposition is unreasonable & cannot be supported. 
It has been argued that a director cannot be 
expected of his own knowledge to verify the truth 
of all the statements in a prospectus. Nobody 
said he could. Even if he alone or other members 
of the intended board had taken the opinion or 
obtained a report of competent people as to the 
material facts in the prospectus that might have 
afforded a reasonable ground of belief. It is not 
necessary that an intending director should play 
the part of a lawyer or accountant by examining 
into facts or figures, nor that he should act as a 
patent agent. But if he will sign a prospectus 
without obtaining or even asking for any informa- 
tion of this kind, it is quite clear that he cannot 
protect himself under 1908 Act, s. 84 (1) (a), even 
though the directors who signed the prospectus 
before him might & did believe the statements 
contained in it to be true (Lord Cozens-Hardy, 
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M.R.). — Adams v. Thrift, [1915] 2 Oh. 21 ; 84 
L. J. Oh. 729 ; 113 L. T. 569, 0. A. 

674. Director relying on belief of other 

directors.] — Adams v. Thrift, No. 673, ante. 

675 . Particulars of grounds of belief 

ordered.] — In an action against directors of a co. 
claiming compensation under Directors* Liability 
Act, 1890 (c. 64), in respect of untrue statements 
contained in the prospectus of the co., defts. by 
their defence said that they bond fide believed the 
statements to be true, & that they had reasonable 
grounds for their belief : — Held : defts. must 
deliver particulars of the grounds of their belief. — 
Alman v. Oppert, [1901] 2 K. 33. 576 ; 70 L. J. 
K. B. 745 ; 84 L. T. 828 ; 17 T. L. R. 620 ; 45 
Sol. Jo. 615 ; 8 Mans. 316, C. A. 

Annotation : — Mentd. Weinberger v. Inglis, [1918] 1 Ch. 133. 

676. Proof — Uncorroborated statement of 

vendor promoter insufficient.] — Adams v . Thrift, 
No. 673, ante . 

677. “ Reasonable public notice ” — Time for 
giving.] — Where several persons, separately, apply 
for debentures in a co., relying on a prospectus & 
covering letter which contain misrepresentations, 
they may jointly sue the directors, as they have, 
within K. S. C., Ord. 16, r. 1, a claim for relief 
arising out of the “ same transaction.” 

Where a director knows that a prospectus is 
being issued inviting persons to take debentures, 
& abstains from asking to see it until after action 
brought on account of misrepresentations therein, 
it is too late then for him to give “ reasonable 
public notice,” within Directors* Liability Act, 
1890 (c. 64), s. 3, that it was issued without his 
knowledge or consent. — Drincqbier v. Wood, 
[1899] 1 Ch. 393 ; 68 L. J. Ch. 181 ; 79 L. T. 548 ; 
47 W. R. 252 ; 15 T. L. Ii. 18 ; 43 Sol. Jo. 29 ; 6 
Mans. 76. 

Annotations: — Consd. Greenwood v. Leather Shod Wheel 

Co., [1900] 1 Ch. 421. Mentd. Markt v. Knight S.S. Co., 

Sale & Franzar v. Knight S.S. Co. (1910), 103 L. T. 369. 

Claim for damages — Whether provable in bank- 
ruptcy.] — See Bankruptcy & Insolvency, Vol. V., 
p. 1014, No. 8274. 

678. Measure of damages — Difference between 
actual value at date of allotment — & value if mis- 
representation true.] — McConnel v. Wright, No. 
667, ante. 

Joinder of claims.] — See Sub-sect. 3, F. (c), post. 

Limitation of action.] — See Sub-sect. 3, E. (a), 
post. 

Effect of death of director.] — See Sub-sect. 3, E. 
( d ), post. 

679. On statutory right of contribution 

between directors.] — Shepheard v. Bray, No. 081, 
post. 

680. Right of contribution against co-directors 
— Extends to damages recovered in action of 
deceit.] — Where two co-promoters of a co. join in 
the issue of a prospectus inviting subscriptions 
for shares in the co. with knowledge that a state- 
ment contained in that prospectus is untrue & 
damages are recovered by a person induced to take 
shares in the co. by that statement in an action for 
fraudulent misrepresentation against one of them, 
he is entitled to contribution from the other under 
Directors’ Liability Act, 1890 (c. 64), s. 5. 

To this question the statute itself gives an 
answer ; it states that, with reference to this 
particular class of test, & to this class of persons, 
namely, co-promoters & co-directors, who have 
issued a prospectus as in the present case, the 
Ordinary rule that there shall be no contribution 
between tortfeasors shall not apply, but the rights 
Of the parties shall be treated as though it were 
a question of contract, & not of tort (Lord Hals- 
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bury, G.). — Ghrson v. Simpson, [1903] 2 K. B. 
197 ; 72 L. J. K. B. 003 ; 89 L. T. 117 ; 51 W. R. 
610 ; 19 T. L. R. 544 ; 47 Sol. Jo. 13 ; 10 Mans. 
382 0 A 

Annotations : — Consd* Geipel v. Peach, [1917] 2 Oh. 108. 

Refd. Shepheard v . Bray, [1906] 2 Oh. 235. 

681. Enforceable against estates of de- 

ceased directors.] — The directors of a co issued a 
prospectus on the faith of which B. applied for & 
was allotted shares in the co. The co. went into 
liquidation. B . brought an action under Directors * 
Liability Act, 1890 (c. 64), s. 3, against three of the 
directors for compensation on the ground that the 
prospectus contained an untrue statement. Judg- 
ment was given in his favour with costs & an 
inquiry as to damages directed. Defts. appealed 
but the appeal was dismissed with costs. A com- 
promise was arrived at under which the inquiry 
was dropped, & B. was paid compensation at the 
rate of 15s. per share, his taxed costs of the inquiry, 
& £700 additional costs. Many other share- 
holders made claims, which were also compromised, 
& the three defts. in B.’s action & some of the 
other directors paid large sums in this way. They 
did not take advantage of third party procedure, 
but brought this action against the remaining 
directors & the exors. of three of them, who had 
died since the prospectus was issued, to enforce, 
under Directors’ Liability Act, 1890 (c. 64), s. 5, 
contribution by them of their share of the com- 
pensation which had been paid : — Held : if B. had 
brought an action against ail the directors, 
including those who were now dead, he would have 
succeeded ; the right to contribution, inasmuch 
as under the statute it arose as if from contractual 
relations between the parties, could be enforced 
against the estates of the deceased directors ; & 
defts. must pay, with interest, their share of the 
compensation & the costs of B. & other share- 
holders which had been paid ; but they were not 
liable to contribute in respect of the costs of defts. 
in B.’s action, B.’s extra costs, the costs of the 
appeals, & other payments which had been made 
otherwise than under the provisions of the Act. — 
Shepheard v. Bray, [1906] 2 Ch. 235 ; 75 L. J . Ch. 
633 ; 95 L. T. 414 ; 54 W. R. 556 ; 22 T. L. R. 
625 ; 50 Sol. Jo. 526 ; 13 Mans. 279 ; on appeal 9 
[1907] 2 Ch. 571, C. A. 

Annotation « — Consd. Geipel v . Peach, [1917] 2 Ch. 108. 

682. Extent of — Costs of proceedings.] — 

Shepheard v. Bray, No. 681, ante. 

(c) Criminal Proceedings . 

See Larceny Act, 1861 (c. 96), s. 84. 

688 . Indictment for conspiracy to cheat & 
defraud — Liability for acts of others — Though not 
participating personally.] — On an indictment for 
conspiracy to cheat & defraud the public by means 
of the circulation of a false prospectus, to induce 
them to take shares in a worthless co., assuming 
the intent to cheat & defraud, defts., who were 
parties to the design, are liable for any of the 
overt acts done by the others in pursuance of such 
common design. The overt act laid being the 
making & circulating a false prospectus, a deft., 
if party to such a design, might be liable, although 
he took no part in drawing the prospectus, & 
though he was absent at the time it was circulated : 
— Held : such a deft, was not, on those grounds, 
entitled to acquittal, as distinguished from the 
"others. 

In such a case, the co. being formed for the 
purpose of taking the transfer of a business, the 
prospectus stating that, in the opinion of 
the directors, who included the members of the old 
firm, the business was such as would secure a 

K 
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Sect, S.—The prospectus: Sub-sect. 3, D. (c) & 
E. (a).] 

highly remunerative return to the shareholders ; 
that the vendors guaranteed deficiencies in the 
assets & liabilities transferred ; & there being no 
proof to falsify any of the statements in the pro- 
spectus, beyond evidence that at the time of the 
transfer there was an enormous deficiency in the 
trade assets of the firm, which, however, would, 
upon estimates, shown to have been honest & 
reasonable, have been in time made up by other 
assets & by the partners’ private estates, & the 
business itself being extremely lucrative, & 
indeed of enormous magnitude : — Held : the 
substantial question would be whether defts. had 
an honest , although erroneous , belief in this view, 
or intended to cheat <fc defraud ; & in the former 
view they could not be convicted, as the essence of 
the charge was the intent to cheat & defraud. — R. 
v. Gurney (1809), 11 Cox, C. C. 414 ; Finlason’s 
Report, 99. 

Annotations : — Refd. Peek v. Gurney (1871), L. R. 13 Eq. 79 ; 
It. v. Parker & Bulteel (1916), 25 Cox, C. C. 145. 

084. Defence — Honest though erroneous 

belief.] — R. v. Gurney, No. 683, ante. 

Compare No. 3190, post. 

See , further , 8ect. 28, sub-sect. 6, G., post , & 
generally , Criminal Law & Procedure, Vol. XV., 
pp. 939 et seq. 

685. “ Publish '* — Within Jurisdiction of Cen- 
tral Criminal Court— Filing in London document 
made elsewhere.)— There is “publication” under 
Larceny Act, 1861 (c. 96), s. 84, within the juris- 
diction of the Central Criminal Ct. if a document 
made or executed anywhere is filed in London. — 

/inoo^o°^T I'tS’’ Macdonald, R. v. Wallis 
(1922), 92 L. J. K. B. 78 ; 127 L. T. 228 ; 87 J. P. 

4; 38 T. L. R. 724; 27 Cox, C. C. 248; 16 Cr. 
App. Rep. 171, C. C. A. 

E. Loss of Right to Relief. 

(a) By Delay. 

686. General rule — Application must be made 
in reasonable time.] — Re Land Credit Co. op 
Ireland, Ex p. Munster, No. 556, ante. 

687. —— No needless delay.] — C entral Ry. 

xt°* "Venezuela (Directors, etc.) v. Kisch, 
No. 405, ante. 9 

Nos - 482 > 656 > 66§ . 

, 61 81 7 ®hi areholder seeking rescission— Must ap- 
P y within reasonable time.] — Oakes v. Turguand 
& Harding, Peek v. Turquand & Harding Re 
Overend, Gurney & Co., No. 1, ante. 

^ 89 ‘ — “ further steps taken after repudia- 

tion— Statements by directors as to negotiations.]— 

M., a shareholder in a eo., discovered fraudulent 
misrepresentations^ in the prospectus on the faith 
of w iuch he had taken his shares, & thereupon 
repudiated the shares, both privately, in an inter- 
view with the secretary, & publicly, at a meeting 


of shareholders. Other shareholders also repu- 
diated their shares, & instituted proceedings for 
the purpose of having their names removed from 
the register, while Hie co. commenced actions 
against them for the recovery of unpaid calls ; 
but M. took no steps whatever, nor were any steps 
taken against him. After the public meeting, M. 
received two circulars issued by the directors oi 
the co., one of which stated that, at the request 
the dissentient shareholders, they had consented 
to stay legal proceedings for a time, with a view, if 
possible, of amicably settling their differences, &j 
that they would, as soon ‘as possible, communicate! 
the result to the shareholders ; & the other stated] 
that the directors intended to appeal against a 
decision in a suit instituted by one of the share-! 
holders for the purpose of being relieved from his J 
shares. The co. having been ordered to be wound; 
up : — Held : under the circumstances, M. was not* 
a contributory . — Re Estates Investment Co. 
McNiell’s Case (1870), L. R. 10 Eq. 503 ; 39 
L. J. Oh. 822 ; 23 L. T. 297 ; 18 W. R. 1126. 

Annotations: — Refd. Re Scottish Petroleum Co. (1883), 2 
Ch. D. 413 ; Re Central Klondyke Gold Mining & Tradin 
Co., Thomson’s Case (1898), 5 Mans. 282 ; Re Genera 
Railway Syndicate, Whiteley’s Case, [1900] 1 Ch. 365. 

690. Delay in claiming on one mis-f 

representation — Claim on another misrepresentan 
tlon not barred.] — H. desired to repudiate his 
shares in a certain co. & relied on two distinct! 
misrepresentations contained in the prospectusj 
issued by the co. The co. was in course of being 
wound up, & the liquidator opposed H.’s applica- 
tion : — Held : as to the first misrepresentation 
complained of, H. had applied too late ; but the 
fact of H. failing on the first misrepresentation did 
not preclude him from raising a case on the second 
misrepresentation, there being no allegation of 
delay in proceeding after discovery by H. of the 
second misrepresentation, & no allegation that the 
two misrepresentations were in anywise connected 
with each other ; therefore H. was entitled to have 
his name removed from the register of share- 
holders . — Re London & Provincial Electric 
Lighting & Power Generating Co., Ltd., Ex p. 
Hale (1886), 55 L. T. 670. 

691, What delay operates as bar — Five 

years.] — Denton v. Macneil, No. 66, ante. 

692. One year.] — Re Peninsular, 

West Indian, & Southern Bank, Dixon’s Case, 
No. 482, ante. 

093, Seven months from allotment 

— Three months from discovery of misstatement 
— Correspondence meanwhile.] — A co.’s prospectus 
stated that the vendors of certain mines pro- 
posed to be worked by the co. had agreed 
to sell them for £3,750, & that the arts, of 
assocn. were ready for inspection. The arts, 
stated the true agreement by which the vendors 
were to receive £5,750. Nearly four months after 
the allotment to him pltf. for the first time dis- 


PART 


8 .— 


I. SECT. 8, SUB-SECT. 

E. (a). 

6861. General rule-* Application must 
oe made in reasonable time.] — The rule 
in regard to voidable, not void, sub- 
spriptions for company shares is, 
that the right to avoid must if exorcised 
at ail, be exercised promptly on dis- 
covering the facts. — Morrisburoh & 
Ottawa Electric Rt. Co. v. O’Connor 
(1915), 8 O. W. N. 485 ; 34 O. L. R 
161 : 23 D. L. R. 748.— CAN, 

M 8 i. Shareholder seeking rescission 
apply mthin reasonable time.] 
of ^Pinion that the 
of directors who passed on the 

not an independent 
board & that this would be ground for 


the contract if action had 
i n & the parties could 
S eir original status, 
*2 v 9 i l d the contract in view 
thereof received by share- 
holders & the delay in attacking it. — 

892^ CAN 1002 *®' lld21] 2 W *^ V ‘ R - 

— T“ Wfai fetey operates as bar 
—Oneyear. ] — F. in June, 1903, purchased 
sknres in the capital slock of an 
industrial eo. on the faith of statements 
~L Si 1 proparod by a broker 

?orK °Ii d ^ fc hem. In January, 
J? e afc bended a meeting of share - 
holders & from something he heard 
there suspected that some of said 
statements were untrue. After in- 


vestigation he wrote to the president 
& secretary of the oo. repudiating his 
purchase. At subsequent meetings 

£™^f? hold 2 !* , h e repeated such 
repudiation & in December, 1904, 
brought suit for rescission -.—Held : 
his delay, from January to December, 
19 iL in bringing suit was not a bar 
and he was entitled to recover against 

non a a n Manchester 
(1908), 40 S. C. R. 339.— CAN. 

b. * 7 - - Three months after mis- 
representation known — Although pro- 
tests in meantime.] — A person who has 
a right on the ground of misrepre- 
sentation, to have his name removed 
from the register of shareholders of a 
gold-mining oo. loses that right if he 
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covered the misstatement, & asked for a return of 
he money paid on his shares. A correspondence 
msued, & the bill was not hied till seven months 
liter the allotment : — Held : pltf . had a right to 

36 relieved from his shares. — L angham v . East 
RTheal Rose Consolidated Silver-Lead Mining 
D o., Ltd. (1868), 37 L. J. Ch. 253. 

094 , .] — Taylor v. 

3il & Ozokerite Co., Ltd. (1913), 29 T. L. R. 
515. 

095 , Seven months from time mis- 

representation suspected — Two months from time 
fully ascertained.] — (1) A person seeking to set 
aside a voidable contract to take shares in a co., on 
:/he ground of misrepresentation, must take steps 
for that purpose immediately on discovering the 
misrepresentation. 

In June, 1865, shares in a joint-stock co. were 
allotted to pltf. Towards the end of the same 
year suspicions arose in his mind, & on May 30, 
1866, he became fully aware that the prospectus, 
ya the faith of which he had applied for the shares, 
contained misrepresentations; but he took no 
steps to repudiate the shares till July 21 : — Held : 
bhe delay was such as to disentitle him to repudiate 
the shares, either as between himself & the creditors 
of the co., or as between himself & the other 
shareholders. 

(2) A person who by his own laches has barred 
his right to repudiate a voidable contract to 
take shares in a co. on the ground of fraudulent 
misrepresentation, cannot maintain against the 
directors a bill for damages founded on the same 
misrepresentations. — Ogilvie v. Currie (1868), 

37 L. J. Ch. 611 ; 18 L. T. 593 ; 16 W. R. 769, 
L. C.; revsg. (1867), 16 L. T. 309. 

Annotations: — As to ( 1) Consd. Monish v. Edwards (1867), 

16 L. T. 339. Dista. Imperial Ottoman Bank v. Trustees, 

Exors. & Securities Insco. Corpn. (1895), 13 R, 287. Held. 

1111 v. Lane (1870), L. R. 11 Eq. 215; First National 

Reinsurance v. Greenfield, [1921 J 2 K. B. 260. 

090 , Some months from discovery 

of misrepresentation.] — Be Metropolitan Coal 
Consumers’ Assocn., Ltd., Dunkley’s Case 
(1891), 7 T. L. R. 234. 

097 , Five months from discovery of 

misrepresentation.] — Be Christineville Rubber 
Estates, Ltd., No. 525, ante. 

098 , Awaiting result of action by 

another shareholder — Agreement by company that 
shareholder not prejudiced.] — Eleven shareholders 
of a co. repudiated their shares, & refused to pay 
the calls thereon, on the ground that they had been 
induced to become shareholders by fraudulent 
misrepresentatiQns, in the prospectus of the co. 
One of the eleven, acting in conjunction with the 
other ten, filed a bill to be relieved from his shares ; 
& it was agreed between the solrs. of the co. & the 
ten that they should not be prejudiced by their not 
taking proceedings pending the suit. A decree was 
made in favour of pltf. in the suit, & was affirmed 
on appeal. Pending the appeal, & while the names 
of the ten remained on the register of shareholders, 
the co. was ordered to be wound up : — Held : in 
the case of one of the ten, he was not liable as a 
contributory of the co. — Be Estates Investment 


Co., Pawle’s Case (1869), 4 Ch. App. 497 ; 38 
L. J. Ch. 412 ; 20 L. T. 589 ; 17 W. R. 599, L. J J. 

Annotations: — Distd. Re Estates Investment Co., Ashley's 

Case (1870), L. R. 9 Eq. 263* Consd. Re Scottish Petro- 
leum Co. (1883), 23 Ch. D. 413. Reid. Re London & 

Mediterranean Bank, Wright's Case (1871), L. R. 12 Eq. 

331 ; Re Lennox Publishing Co., Ex p. Storey (1890), 62 

L. T. 791 ; Re Central Klondyke Gold Mining & Trading 

Co., Thomson's Case (1898), 5 Mans. 282. 

699 . .] — In Feb. 1889, A. was 

induced in consequence of statements contained in 
the prospectus of a co. to take certain shares 
therein. In July, 1889, he received from B., a 
shareholder, a circular, stating that he had com- 
menced an action against the co. for a return of the 
money paid by him for his shares on the ground of 
misrepresentations contained in the prospectus. 
A. thereupon informed his friend C., who was a 
director of the co., that he intended to pay nothing 
further in respect of his shares until he had ascer- 
tained the result of B.’s action. A. did not, 
however, give any formal notice of this intention 
to the co. On Feb. 19, 1892, judgment was given 
in B.’s action in favour of B. On Mar. 17, 1892, 
the directors gave notice by a circular issued to all 
the shareholders, that an extraordinary general 
meeting of the co. would be held on Mar. 25, 1892, 
for the purpose of considering a resolution for a 
voluntary winding up. On Mar. 21, 1892, A. 
took out an originating summons asking that the 
register of shareholders might be rectified by 
removing his name therefrom in respect of the 
shares held by him, & for repayment of the amount 
paid by him on account of such shares. On Mar. 
25, 1892, the meeting summoned by the notice of 
Mar. 17, was held, at which a resolution for the 
voluntary winding up of the co. was passed &> a 
liquidator was appointed : — Held : A. was not 
entitled to await the result of B.’s action before 
repudiating his shares, but, even if he were so 
entitled, it was clearly his duty to take very 

rompt steps after learning the result ; the delay 
etween Feb. 19 & Mar. 21 was too long ; & con- 
sequently his application failed. — Be Snyder 
Dynamite Projectile Co., Ltd., Skelton’s 
Case (1893), 68 L. T. 210 ; 9 T. L. R. 213 ; 3 R. 
289. 

Delay after acquiescence.] — See No. 715, 

post. 

Right of others affected.] — See No. 714, 

post. 

Constitution of company differing from 

that set out in prospectus.] — See Sub-sect. 4, C., 
post. 

Sec, further. Sect. 17, sub-sect. 1, G. (< d ), post. 

Notice of misrepresentation.] — See Nbs. 644, 

548, ante. 

700. Action of deceit — Barred if right of 
rescission barred.] — Ogilvie v . Currie, No. 695, 
ante . 

701 . At common law — & in equity.] — 

Peek v. Gurney, No. 439, ante. 

702. Limitation oL action — When time 

begins to run — Fraud fraudulently concealed by 
defendant.] — In an action to recover by way of 
damage money lost by fraudulent representations ; 


delays for upwards of three months 
alter such misrepresentation becomes 
known to him to apply to the ct. for 
bhe purpose of having his name 
Removed. Threats of legal proceed- 
ings in the meantime, & strenuous 
Rfforts to induce the co. to remove 
Ike name from their register, will 
not suffice to keep the right alive. — 
He Nbnthorn Consolidated Gold- 
Mining Co., (Ltd.), Clements’ Case 
1891), 9 N. Z. L. R. 233.— N.Z. 


e. Four morUhs, 1 — In 

the case of a trading co., which is 
daily getting credit ec incurring lia- 
bilities, a shareholder who delays 
repudiation of his shares for four 
months after knowledge of the facts 
Is precluded from obtaining relief on 
the ground of misrepresentation. — 
Hutchison v. Western Packing Co. 
(1900), 19 N. Z. L. R. 236.— N.Z. 

d. — - — _ Two years.] — An 
alleged misrepresentation in a pro- 


spectus on which the deft, relied as 
ground for rescission of his agreement 
to take shares having beon brought to 
his notice shortly after the contract 
to take shares had been made, 8c he 
having taken no steps in the matter 
till two years afterwards, when he 
had been sued on the contract. — 
Adamanta Diamond Mining Co, v. 
Wege (1883), 2 H. C. 172.— S. AF. 

e. Action for deceit — Against pro- 
moters — Barred by delay — Four years.] 
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Sect. 8. — The prospectus: Sub-sect. 3, E. {a) % (b) 

& m 

—Held : a reply to a defence of the Stat. limita- 
tions that pltf. did not discover & had not reason- 
able means of discovering the fraud within six 
years before action, & that the existence of such 
fraud with fraudulently concealed by deft, until 
within such six years, was good. — Gibbs v. Guild 
(1882), 9 Q. B. D. 59 ; 51 L. J. Q. B. 313 ; 46 
L. T. 248 ; 30 W. It. 591, C. A. 

Annotations: — Consd. Oelkers v. Ellis, [1914] 2 K. B. 139. 
Held. Bull! Coal Mining Co. v. Osborno, [1899] A. C. 351. 
Mentd. Armstrongs. Milbum (1885), 54 L. T. 247 ; Mooro 
v. Knight, [1891] 1 Cb. 547 ; Thome v. Heard, [1894] 1 Ch. 
599 : Betjemann v. Betjemann, [1895] 2 Ch. 474 ; Do La 
Rochefoucauld v . Boustead (1896), 75 L. T. 502 ; Be 
Gallard, Ex p. Gallard (1897), 66 L. J. Q. B. 484 ; Be 
Astley & Tyldesley Coal & Salt Co. & Tyldesley Coal Co. 
(1899), 68 L. J. Q. B. 252 ; North American Land 8c 
Timber Co. v. Watkins (1904), 73 L. J. Ch. 626 ; Molloy v. 
Mutual Reverse Life Insce. (1906), 94 L. T. 756 ; Palmer 
v. S. (1907), 51 Sol. Jo. 653 ; Baker v . Courage (1909), 79 
L. J. K. B. 313 ; Osgood v. Sunderland (1914), 111 L. T. 
529. 

703. Action under 1908 Act, s. 84 — Limitation 
of action — When cause of action arises — When 
shares subscribed.] — An action against directors & 
promoters of a co. under Directors* Liability Act, 
1890 (c. 64), is not an action for “ penalties, 
damages, or sums of money given to the party 
grieved” by a statute within the meaning of 
sect. 3 of Civil Procedure Act, 1833 (c. 42), & is 
not subject to the limitation of two years imposed 
by that sect. 

An action under Directors* Liability Act, 1890 
(c. 64), would under the old forms of pleading 
have been an action on the case for breach of duty, 
& by analogy to the old actions the period of 
limitation would be six years under sect. 3 of 
Limitation Act, 1623 (c. 16). 

The shareholder’s cause of action under Direc- 
tors* Liability Act, 1890 (c. 64), arises when the 
shares are subscribed for. — Thomson v . Clan- 
morris (Lord), [1900] 1 Ch. 718; 69 L. J. Ch. 
337 ; 82 L. T. 277 ; 48 W. R. 488 ; 16 T. L. R. 
296 ; 44 Sol. Jo. 346 ; 8 Mans. 51, C. A. 

Annotation: — Mentd. Shinman v. Lyons (1922), 38 T. L. R. 
560. 

704 . Not action for “penalties, 

damages or sums of money given to party grieved 99 
— Civil Procedure Act, 1833 (c. 42), s. 3.] — Thom- 
son v. Clanmorris (Lord), No. 703, ante. 

See , generally , Limitation op Actions. 

Compare Nos. 1418, 1424, post. 

{ b ) By Acquiescence. 

705. How far knowledge necessary.] — Where 
a party who has been imposed upon, & induced, by 
false & fraudulent representations, to buy shares 
in a supposed mining co., after a knowledge of the 
fraud, adopts the contract, & treats the shares as 
his own valid shares, he is estopped from after- 
wards rescinding the contract ; & it is immaterial 
whether he knew the full extent of the fraud or 
not. — Campbell v. Fleming (1834), 1 Ad. & El. 
40 ; 3 Nev. & M. K. B. 834 ; 3 L. J. K. B. 136 ; 
110 E. R. 1122. 

Annotations: — Reid. Ricketts v. Bowhay (1847), 3 C. B. 
889 : Wontner v. Shairp (1847), 4 C. B. 404: East 
Anglian Ry. v. Eastern Counties Ry. (1851), 11 C. B. 775 ; 
Steele v. Williams (1853), 1 C. L. R. 258 ; Stevenson v. 
Newnham (1853), 13 C. B. 285 ; London & County 
Banking Co. v. London & River Plato Bank (1887), 4 
T. L. R. 179 ; Imperial Ottoman Bank v. Trustees, Exors. 


8c Securities Insce. Gorpn. (1895), 13 R. 287 ; Be Duncan, 
Terry v. Sweeting, [1899] 1 Ch. 387. Mentd. Horsfall v. 
Thomas (1862), 6 L. T. 462. 

Compare No. 708, post. 

Notice of misrepresentation.] — See Nos. 544, 548, 

ante. 

How far subscriber put upon inquiry.] — 

See No. 405, ante. 

706. Doctrine of restitutio in integrum — 
Ordinary shares sold before knowledge of fraud-. 
No bar to rescission on preference shares tak* 
under separate contract.] — Re Metropolitan Co 
Consumers* Assocn., Ltd., Grieb’s Case (189< 

6 T. L. R. 416, C. A. 

707. Conduct amounting to acquiescence 
Instructions to broker to sell shares.] — Re llop 
Malt Exchange & Warehouse Co., Ex 
Briggs, No. 401, ante. 

708. Sale of shares — Unless sold before! 

fraud known.] — Where a shareholder in a co. has 
sold some of the shares originally taken by him, 
he is not thereby deprived of his right to have the 
contract, which is a severable one, rescinded as to 
the remainder on the ground of fraudulent mis- 
representations in the co.’s prospectus, provided 
that the shares sold were parted with before the 
fraud was discovered by the shareholder. — Re 
Mount Morgan (West) Gold Mine, Ltd., Ex p. 
West (1887), 56 L. T. 622 ; 3 T. L. R. 556. 

Compare No. 706, ante. 

709. Receipt of profits.] — A shareholder 

had been in receipt of profits from the co. '.—Held : 
notwithstanding an allegation of fraud in the 
prospectus he was liable as a contributory. — Re 
International Contract Co., Ex p. Spartali 
(1867), 17 L. T. 193. 

710. & payment of call.] — Scholey 

v. Central Ry. Co. op Venezuela (1868), L. R. 

9 Eq. 266, n., L. C. 

Annotations: — Apld. Be Estates Investment Co., Ashley’s 
Case (1870), L. R. 9 Eq. 263. Refd. Be Estates Invest- 
ment Co., Ex p . Pawle (1869), 38 L. J. Ch. 318 ; Be Natal 
Investment Co., Wilson’s Case (1869), 20 L. T. 962 ; 
Sharpley v. Louth & East Coast Ry. (1876), 2 Ch. D. 663 ; 
Re Snyder Dynamite Projectile Co., Skelton’s Case (1893), 
68 L. T. 210. 

711. Opposing winding-up petition — & 

payment of call.] — In June, 1865, B. took shares 
in a co. In Jan. 1866, he made inquiries as to it, 
& found that the shareholders were dissatisfied, & 
that a meeting was to be held to discuss its affairs. 
A meeting was accordingly held for that purpose, 
which he attended, but in the middle of it he left. 
On July 3, the directors made a report, a copy of 
which was sent to B., from which the falsehood 
of the prospectus was clearly shown. On July 6, 
B. paid some calls on his shares, & on July 7, he 
went abroad. He returned, & making further 
inquiries as to the condition of the co., was told 
that a petition had been presented for a winding-up 
order, & that if he supported it he would be a 
loser, but if he joined with the directors in opposing 
it he would be a gainer. He then satisfied himself 
from the report of the nature of the prospectus, & 
asked to be relieved from further liability on his 
shares, but consented to oppose the petition, 
which he did. A winding-up order was made upon 
it : — Held : B. had so acted as to have precluded 
himself by acquiescence from now saying he was 
not liable to he put on the list of contributories, & 
an order was made accordingly. — Re Breech- 
Loading Armoury Co., Ltd., Ex p. Blackstone 
(1867), 16 L. T. 273. 


7~If the individual shareholders in a 
joint stock oo. could bring an action 
against the promoters for damages 
oauBed by alleged misrepresentation 


by the latter as to the prospects of the 
co. when formed, a delay of four years, 
during which they suffered the business 
of the co. to go on with a full knowledge 


of the alleged misrepresentations, would 
disentitle them to relief. — B eatty v. 
Neelon (1886), 13 S. C. R. 1.— CAN. 
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712. Neglect to ascertain truth.] — Kent 

v. Freehold Land & Brick-Making Co., No. 603, 
ante, 

713. Non-repudiation of shares — On appli- 

cation for payment of calls.] — Croydon v . Pruden- 
tial Loan & Discount Co., Ltd. (1886), 2 T. L. R. 
535, C. A, 

714. Payment of call— After repudiation.] 

In appct. for shares in a co., who has repudiated 
) contract on the ground of having been misled 
the prospectus, but who has subsequently paid 
> further sums on account of the shares, with 
\ idea of getting back the money originally paid, 
lot afterwards entitled to rely upon the repudi- 
on & to be removed from the register of share- 
ders, as his want of promptness in taking 
>ceedings may have then affected the rights of 
Lers . — Re Dunlop-Truffault Cycle & Tube 
NUFACTURING CO., Ex p. SHEARMAN (1896), 66 
L. J. Ch. 25; 75 L. T. 385 ; 13 T. L. R. 33. 

& receipt of profits.]— See No. 710, 

ante . 

& opposition to winding-up petition.] 

— See No. 711, ante . 

715. Discontinuance of proceedings for 

rescission — Followed by nine months’ delay.] — An 

action was brought to avoid a contract to take 
shares, on the ground of misrepresentation in a 
prospectus. Pltf. informed the co. he should 
discontinue proceedings : — Held : by so doing & 
taking no further steps for nine months, he had 
elected to adopt the contract, & could not avoid 
it. — Reid v. London & Staffordshire Fire 
Insurance Co. (1883), 53 L. J. Ch. 351 ; 49 L. T. 
468 ; 32 W. R. 94. 

Compare Nos. 716, 717, post . 

716. Attendance at meeting — & voting — 

After issue of writ for rescission.] — Where after 
ssue joined & notice of trial given in an action by a 
shareholder to have his name removed from the 
register of shareholders on the ground of fraud, 
pltf. attended & voted at a meeting of shareholders 
held in the liquidation of the co. : — Held : the 
issue of the writ was a definitive election to 
rescind, & this election was not affected by the 
subsequent voting at the meeting. — F oulkes v. 


Quartz Hill Consolidated Gold Mining Co. 

(1883), 1 Cab. & El. 156, C. A. 

Annotation: — Consd. Re Brinsmead, Tomlin’s Case, [1898] 
1 Ch. 104. 

717. Without voting.] — The pro- 

spectus of a co. contained a statement that certain 
persons would form a council of administration 
from which would be selected an executive & 
financial committee, which should constitute the 
board of directors. E. applied for shares in the 
co., relying upon the representation that those 
persons were members of the council of admini- 
stration, & in the belief that they would be 
responsible for the management of the co. Those 
persons were not, in fact, members of the co., & 
upon discovering this, E. gave notice of motion to 
remove his name from the register of members. 
Shortly afterwards E. attended a meeting of the 
co., but did not vote or take any other part in the 
meeting. Some months after giving notice of 
motion E. wrote to the secretary of the co. & 
inquired at what price the shares of the co. were 
then quoted : — Held : there was a material 
misrepresentation, on which E. relied, & he was 
entitled to have his name removed from the 
register of members ; he had not, by attending the 
meeting, or inquiring the price of the shares, acted 
as a shareholder towards the co. so as to disentitle 
liim to insist on his repudiation of his shares. — 
Re Metropolitan Coal Consumers’ Assocn., 
Ltd., Exp, Edwards (1891), 64 L. T. 561. 

718. .] — Re Liberian Government 

Concessions & Exploration Co., Ltd. (1892), 
9 T. L. R. 136. 

719. Inquiring price of shares — After 

notice of motion to rescind.] — Re Metropolitan 
Coal Consumers’ Assocn., Ltd., Ex p. Edwards, 
No. 717, ante. 

Compare No. 715, ante. 

Non-compliance by company with con- 
ditions in prospectus.] — See Sub-sect. 4, C., post . 

Constitution of company differing from 

prospectus.] — See Sub-sect. 4, C., post 
Compare Nos. 792-799, post 

(c) By Winding up of Company. 

720. General rule — Winding up a bar — To 
rescission.] — Oakes v. Turquand & Harding, 


PART III. SECT. 8, SUB-SECT. 3. — 

E. (b). 

712 i. Conduct amounting to acguics- 
c cnee — Neglect to ascertain truth.) 
— A shareholder who has had several 
years within which he could make 
himself aware of the terms of the 
memorandum of association, & who 
has drawn several dividends, is not 
entitled to have his name struck off 
the list of shareholders on the ground 
that the co. is carrying on business 
in a manner in which it ought not to 
do. — Gray v. Equitable Insurance 
Assocn. of New Zealand (1888). 
6 N. Z. L. K. 450.— N.Z. h 


718 i. 


Attendance at meeting .] — 


. applied for shares to the promoters 
of a co. about to be registered under 
Companies Act, 1869, on the faith of 
a prospectus issued by them, paid the 
amount due on application & allot- 
ment, & had the shares alloted to him. 
The co. was registered with some of 
the promoters as directors, but tho 
capital & objects of the co. as set out 
in the memorandum of assocn. differed 
nateriaily from the prospectus. On 
Uscovering the discrepancy as to the 
£pit»l, H. sent a written protest to 
ne ^ directors, & asked for a meeting 
0 be held. The directors called a 
meeting for the purpose of increasing 
he capital to the amount stated in 
he prospectus when H. attended & 
teclined to agree to any smaller 


amount of capital than that mentioned 
in the prospectus & withdrew from tho 
meeting, but a resolution was subse- 
quently passed to increase the capital ; 
he received notice to attend a meeting 
to confirm this resolution, & with- 
drew from the meeting in which he 
took no part. He then applied under 
section 35 to have his name removed 
from the register of shareholders: — 
Held : H.*s conduct did not amount 
to acquiescence in the variance between 
the prospectus & the memorandum. — 
Re Tasmanian Fruit Growers v. 
Produce Co-Operative Co., Ltd., 
Heron’s Case (1905). 1 Tas. L. R. 30. 
— AUS. 

f. Acting as shareholder.) — 

An action by shareholders against a 
co. which had been promoted by 
certain persons carrying on a lumber 
business for rescission of the contract 
to take shares on the ground of mis- 
representation of the value of the 
lumber business to be purchased by 
the co. was dismissed on tho ground 
that the shareholders had acted as 
shareholders & affirmed their contract 
after having become aware of tho 
misrepresentation. — Petrie v. Guelph 
Lumber Co. (1886), 11 S. C. R. 450.— 
CAN. 

Payment of cadi .) — Gourley 


h. 


v. Chandler (1906), 1 E. L. R. 433.- 

CAN. 


May create presumption 


of election to confirm contract .) — 
Delay in repudiation after knowledge 
of the falsity of an inducing repre- 
sentation, especially in tho case of a 
subscription for shares, may give rise 
to a presumption of acquiescence or 
of an election not to rescind. — Robert 
v. Montreal Trust Co. (1917), 56 
S. C. R. 342.— CAN, 

PART III. SECT. 8, SUB-SECT. 8.— 

E. (o). 

720 l. General rule — Winding up a 
bar — To rescission — Even in case of 
fraud.}-— Pltf. co. being in liquidation, 
the liquidator, on behalf of the co., 
sued to recover instalments on shares. 
Tho instalments had accrued due be- 
fore winding up & deft, had not 
repudiated the snares before winding 
up : — Held : it was too late to repu- 
diate the shares on the ground of fraud 
after the winding up. — Kilkivan 
Mines v. Woods (1892), 13 N. S. W. 
L. R. 301.— AUS. 

720 ii. .] — A share- 

holder, after allotment of shares, & 
after the commencement of winding- 
up proceedings, cannot object to have 
his name put on the list of contri- 
butories on the ground that the 
memorandum of assocn. registered 
goes beyond tho objects mentioned in 
the prospectus which he signed.-— 
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Seet.JS. — The prospectus : Sub-sect. 3 , E. (c) & (d).] 

Peek v. Turquand & Harding, Re Overend, 
Gurney & Oo., No. 1, ante . 

721 . .] — Kent v. Freehold Land 

& Brick-making Co., No. 603, ante . 

722. Voluntary winding up.] 

— The principle of Oakes v. Turquand , No. 1, 
ante, extends to the voluntary winding up of a co. 
formed under 1862 & 1867 Acts. Where, there- 
fore, a co., its assets being insufficient to meet its 
liabilities, is voluntarily wound up, a shareholder 
in such co., who has been induced to take shares 
by the fraudulent representation of its directors, 
cannot repudiate his shares, nor seek to rescind a 
contract in respect of them, nor can he recover 
back from the co. money paid by him for the 
shares. — Stone v. City & County Bank, Collins 
v . City & County Bank (1877), 3 C. P. D. 282 ; 47 
L. .7 . Q. B. 681 ; 38 L. T. 9, C. A. 

Annotations : — Reid. Houldswortk v. City of Glasgow Bank 
(1880), 5 App. Cas. 317 ; Re Scottish Petroleum Co., 
Maclagan’s Case (1882), 46 L. T. 880. llentd. Re Pyle 
Works (1890), 44 Ch. D. 534 ; Thomson v. Henderson's 
Transvaal Estates, [1908] 11 Ch. 765 ; MacConnell v. 
Prill, [1916] 2 Ch. 57. 

723 . .] — East Broken 

Hill Consols, Ittd. v. Mallaby-Deeley (1895), 
11 T. L. R. 465, C. A. 

724 . Though liabilities & costs 

of winding up covered by assets.] — A shareholder 
in a co. who has been induced to apply for shares 
by fraudulent misrepresentations contained in the 
promoters’ prospectus, is not entitled after winding 
up to rescind his contract to take the shares, even 
if the assets in the hands of the liquidators are 
sufficient to pay in full the whole liabilities of the 
co. together with the costs of the winding up. — Re 
Hull & County Bank, Burgess’s Case (1880), 
15 Ch. D. 507 ; 49 L. J. Ch. 541 ; 43 L. T. 54 ; 
28 W. R. 792. 

Annotations: — Consd. Re Scottish Petroleum Co. (1883), 23 
Ch, D. 413 ; East Broken Hill Consols v. Mallaby-Deeley 
(1895), 11 T L. H. 465. llentd. Re Addlestone Linoleum 
Co. (1887), 37 Ch. D. 191. 

725 . Unless proceedings begin 

before winding-up order.] — A shareholder who 
institutes proceedings against a co. to repudiate 
his shares, & is prosecuting them when a winding- 
up order is made, is entitled to be struck off the 
register if he make out his case of misrepresen- 
tation. 


A shareholder instituted no proceedings of his 
own against the co., but pleaded misrepresentation 
to an action for calls, & obtained a verdict. A 
rule was subsequently made absolute to set the 
verdict aside. Shortly after the verdict a winding- 
up order was made :--He1d : this did not amount 
to such action on his part as brought his case 
within the above rule . — Re Cleveland Iron Co., 
Ex p. Stevenson (1867), 16 W. R. 95, L. J. 
Annotations :-~Distd. Rc General Railway Syndicate, White 

Co. (Si, 23 Ch. IX 413 5- R6ld - Re SC ° ttiBh PotrolCUn 

726 . 


Lacon, No. 629, ante. 

727 . 


-.] — Henderson v 


“.] — If, before 


wmdmg-up order is made a person files a bil 
against a co. alleging that he had been induced b 
fraud & misrepresentation to become a member c 
the co., & on that ground praying to have his narn 




removed from the list of its members, he will, on 
establishing his allegations, be entitled to have his 
name removed from the list of the co., although 
between the date of his filing his bill & the decree 
of the ct. upon it, an order has been obtained to 
wind up the co. 

It is of very great importance, in these cases, to 
make the register of any one of these cos. as con- 
clusive as, consistently with the proper inter- 
pretation of [1862] Act, you are able to do. But 
it is perfectly clear that you cannot make the 
register absolutely conclusive. Many cases can 
be pointed out, without difficulty, in which the 
register is not conclusive. If names are put upon 
the register without any authority the owners 
of those names are in no way responsible. There 
are also cases, especially those pointed out in sect. 
35 [of the Act], where there has been a default, in 
the performance, by the executive of the co., of its 
duty in removing names after the owners of those 
names have ceased to be shareholders ; there again 
the register is not conclusive. Again, under the 
same sect., there is a class of cases which is thus 
described, namely, where the name of any person 
is, without sufficient cause, entered in, or omitted 
from, the register of members of the co. ; in that 
case the register is not conclusive (Lord Cairns). — 
Reese River Silver Mining Co. v. Smith (1869), 
L. R. 4 H. L. 64 : 39 L. J. Ch. 849 ; 17 W. R. 
1042, H. L. ; affg. S. C. sub nom. Re Reese River 
Silver Mining Co., Smith’s Case (1867), 2 Ch. 
App. 604, L. JJ. 

Annotations : — Consd. J He Cleveland Iron Co., Ex p. Steven- 
son (1867), 16 W. It. 95 ; Oakes v . Turquand & Harding, 
Peek v. Turquand & Harding, Re Overend, Gurney (1867), 
L. R. 2 H. L. 325 j Folld. Henderson v. Lacon (1867), 
L. It. 5 Eq. 249. Distd. Kent v. Freehold Land & Brick- 
Making Co. (1868), 3 Ch. App. 493. Apld. Re Estates 
Investment Co., Pawle's Case (1869), 4 Ch. App. 497. 
Consd. Re Scottish Petroleum Co. (1883), 23 Ch. D. 413. 
Folld. Re British Burinah Land Co. (1888), 4 T. L. li. 
631. ESxpld. Re General Railway Syndicate, Whiteley's 
Case, [1899] 1 Ch. 770. Consd. Mair v. Rio Grande 
Rubber Estates, [1913] A. C. 853 ; Re Pacaya. Rubber & 
Produce Co., Bums' Appln., [1914] 1 Ch. 542. Retd. 
Re Canadian Native Oil Co., Fox's Case (1868), L. It. 5 Eq. 
118 ; Peek v. Gurney (1871), L. R. 13 Eq. 79 ; JRe Ruby 
Consolidated Mining Co., Askew's Case (1874), 31 L. T. 
55 ; Re Coal Economising Gas Co., Cover's Case (1875), 
L. R. 20 Eq. 114 ; Lodwickr. Perth (1884), 1 T. L. R. 76 ; 
Re British Bunnah Lead Co., Ex p. Vickers (1887), 56 
L. T. 815 ; Derry v. Peek (1889), 14 App. Cas. 337 ; 
Cocksedge v. Metropolitan Coal Consumers' Assocn. 
(1891), 64 L. T. 826 ; Re Sussex Brick Co., [1904) 1 Ch. 
598 *, First National Reinsurance v. Greenfield, [1921] 2 

K. B.260; Abram S.S. Co. v. West villo ShippingCo., [1923] 
A. C. 773. Mentd. A.-G. v . Ray (1874), 9 Ch. App. 402, 
n. ; Eaglesfleld v. Londonderry (1876), 4 Ch. D. 693; 
Schroeder v . Mendl (1877), 37 L. T. 452; Redgrave v. 
Hurd (1881), 20 Ch. D. 1 ; Mathias v. Yetts (1882), 46 

L. T. 497 ; Nash v. Wooderson (1884), 52 L. T. 49; 
Smith v. Reed (1886), 2 T. L. R. 442. 


728 . .] — Re British 

Burmah Land Co., Ltd. (1888), 4 T. L. R. 631. 

729 . .] — Where a person 

has been induced by fraudulent misrepresentations 
in a prospectus to take shares in a co. he must to 
escape liability as a contributory on winding up 
have actually commenced proceedings to have his 
name removed from the register before the 
presentation of a petition to wind up the co. If 
he has not done so nothing short of a bargain with 
the co. that he shall be bound by pending pro- 
ceedings will protect him. It makes no difference 
that he has been active in the assertion of his 


lie Auckland Co-Operative Drapery 
& Clothing Co., (Ltd.), Fraser’s 
Case (1887), 5 N. Z. L. R. 59.— N.Z. 

720 Hi. Even though 

facts only known after winding up 
begins. ] — Where persons are inauoed 
by misrepresentation to take shares 
in a co., it is too late to repudiate 
after the co. has gone into liquidation. 


even when tho grounds of repudiation 
have not been discovered until after 
the winding-up order has been made. — 
Re Bruce's Patent Oatmeal & 
Milling Co., Ltd., Reid & Gray's 
CASE (1893), 11 N. Z. L. R. 152.— 
N.Z. 

725 i. Unless pro- 

ceedings begin before winding-up order.] i 


— Canadian Bank of Commerce v. 
Wait (1907), 7 W. L. R. 255 ; 1 Alta. 
L. E. 68.— CAN. 

k. To repudiation as 

defence to action for calls.i — A share- 
holder whose name is on the register 
as such cannot repudiate his obligation 
to pay calls to the liquidator of the 
co. on the ground that he was induoed 
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rights & has acted reasonably . — Re Central 
Klondike Gold Mining & Trading Co., Ltd., 
Thomson’s Case (1898), 5 Mans. 282. 

730. .] — In order that an 

appct. to whom shares have been allotted, & who 
seeks to be relieved of his liability on the shares 
on the ground of a misrepresentation by the co., 
may be discharged, there must have been either a 
repudiation by him, & a binding agreement by the 
co. to accept the repudiation ; or eke a repudiation 
by him, & actual proceedings commenced by him 
for the purpose of getting his name removed from 
the register before the winding-up of the co. ; or 
else such proceedings commenced by another 
shareholder, & an agreement by the co. to treat 
that as a test case, & binding on it in his case also, 
although he was not a party to such proceedings. 

S. had been induced to take shares through a 
misrepresentation of the directors, &, on his 
discovery of the truth, at once told the secretary 
that he would have nothing to do with a co. of that 
sort, & that he withdrew his name ; but he took 
no further steps to have his name removed from 
the register, the managing director having told 
him that the co.’s solr. had advised the board that 
they could not make him pay as a shareholder : — 
Held : S. had not satisfied the requirements for 
escaping liability, & his name must be settled 
on the list of contributories. — Re Lennox Pub- 
lishing Co., Ltd., Fx p . Storey (1890), 62 L. T. 
791 ; 6 T. L. R. 357 ; 2 Meg. 266. 

See , also , Nos. 482, 699, ante . 

731. Unless repudiation ac- 

cepted by company.] — Re Lennox Publishing Co., 
Ltd., Fx p. Storey, No. 730, ante . 

Repudiation of shares generally, see Sect. 17, 
sub-sect. 1, G., post. 

732. Unless proceedings taken 

by another shareholder — & company agrees to be 
bound as to particular member.] — Re Lennox 
Publishing Co., Ltd., Exp . Storey, No. 730, ante. 

See , also , Nos. 689, 698, ante, No. 735, post. 

Compare Nos. 784, 809, post. 

733. Sufficiency of proceedings taken before 
winding up — Plea of misrepresentation to action 
for calls.] — Re Cleveland Iron Co., Ex p. 
Stevenson, No. 725, ante. 

See , also , No. 738, post. 

734. Bill filed before petition to wind up.] 

— Reese River Silver Mining Co. v. Smith, No. 

727 CLJbt'i?’ 

735. Demand for return of deposit — 

Representative action begun by another share- 
holder — Company agreeing to be bound as regards 
members Joining — Particularly member not join- 
ing.] — A., amongst a number of other persons, was 
induced by misrepresentations to take shares in a 
co. On discovering that they had been deceived, 
a number of the shareholders repudiated their 
shares & formed themselves into a committee to 
protect themselves, & agreed to be bound by the 
result of a representative suit instituted against 
the co. by one of their number. A. did not join the 
committee, & did not repudiate his shares until 
the representative suit had terminated in favour of 
pltf. He then demanded back the money which 
he had paid on his shares, but took no active steps 


to have his name removed from the register of the 
shareholders on which he remained at the date of 
the winding up of the co. : — Held : he had lost his 
remedy, & he must be settled on the list of con- 
tributories.— Re Estates Investment Co., Ash- 
ley’s Case (1870), L. R. 9 Eq. 263 ; 39 L. J. Ch. 
354 ; 22 L. T. 83 ; 18 W. R. 395. 

Annotations : — Difltd. Re Estates Investment Co., Mc- 

Nicll'a Case (1870), L. R. 10 Eq. 503. Consd. Re Scottish 

Petroleum Co. (1883), 23 Ch. D. 413 ; Re Snyder Dynamite 

Projectile Co., Skelton’s Case (1893), 68 L. T. 210. Ref d. 

Sharploy v. Louth & East Coast Ry. (1876), 2 Ch. D. 663. 

See, also , No. 730, ante . 

736. Notice of withdrawal from com- 

pany.]— Re Lennox Publishing Co., Ltd., Ex p. 
Storey, No. 730, ante . 

737. Active assertion of rights.] — Re 

Central Klondyke Gold Mining & Trading 
Co., Ltd., Thomson’s Case, No. 729, ante. 

738. Affidavit of intention to counter- 

claim for rescission — On application under R. S. C., 
Ord. 14, in action for calls— Counterclaim delivered 
after petition & before wlnding-up order.] — Where, 
in an action by a co. against one of its shareholders 
for calls, the shareholder, in opposition to an 
application by the co. for leave to sign final judg- 
ment under R. S. C., Ord. 14, files an affidavit 
stating that he intends to counterclaim for re- 
scission of his contract to take the shares, on the 
ground of the misrepresentation of the co., & he 
obtains leave to defend on that footing, that is 
equivalent to taking proceedings to have his name 
removed from the register ; & he will be allowed 
to proceed with his claim for rescission, although 
a petition to wind up the co., on which an order 
is subsequently made, is presented between the 
obtaining leave to defend & the delivery of the 
counterclaim. — Re General Railway Syndicate, 
Wiiiteley’s Case, [1900] 1 Ch. 365 ; 69 L. J. Ch. 
250 ; 82 L. T. 134 ; 48 W. R. 440 ; 16 T. L. It. 

176 ; 44 Sol. Jo. 228 ; 8 Mans. 74, C. A. 

Annotation Consd. First National Reinsurance v. Green- 

Hold, [1921] 2 K. B. 260. 

See , also , No. 725, ante. 

(d) By Bankruptcy or Death of Director or Share- 
holder. 

Claim for damages against director — Bankruptcy 
of director before judgment.] — See Bankruptcy & 
Insolvency, Vol. IV., p. 252, No. 2399. 

Whether provable.] — See Bank- 
ruptcy & Insolvency, Vol. V., p. 1014, No. 8274. 

739. Death of shareholder after Judg- 

ment — Appeal pending — Right of action survives 
to personal representative.] — An action was brought 
to recover from the promoters of a public co. the 
price paid by pltf. for shares which had proved 
valueless, on the ground that the prospectus issued 
by them, in breach of 1867 Act, s. 38, omitted to 
disclose certain contracts which ought to have been 
specified therein. After judgment & pendmg 
appeal pltf. died -.—Held : under R. S. G., Ord. 50, 
r. 4, pltf.’s interest in the action survived & was 
capable of “ transmission ” to hk personal repre- 
sentative.— T wyciioss v. Grant (1878), 4 G. 1 • *>. 
40 ; 48 L. J. Q. B. 1 ; 39 L. T. 618 ; 27 W. R. 87, 

Antiatims Pulling : v. O. ft By. M^ay®! 

110: Hatchard v. Mdgo (1687), 18 Q. B. D. 771 , i? imay 


to take the shares by misrepresenta- 
tion. unless he takes proceedings to 
have his name removed from the 
register before the commencement of 
the winding up . — Re Fruit Sc Veget- 
able Co, .Ltd. (1912), 12 & R. N. S. W. 
52 ; 29 N, S. W. W. N. 29.— AUS. 

1. Sufficiency of proceedings taken 
before winding up— Mere repudiation 


insufficient .) — A shareholder in a co. 
in course of winding up, seeking to 
have his name removed from the list 
of contributories, on the ground that 
he was fraudulently induced to take 
the shares, must show that, before the 
commencement of the winding up, he 
ha d repudiated the contract, & taken 
proceedings to have his name removed 


from the register. The mere repudia- 
tion alone Is insufficient .— Re UAM- 
brinub Laser Beer Brewery Co., 
Ltd. (1886), 12 V. L. B. 446.— AOS. 

Mutt . mm-Or mo- 


AM iurvi 1 f M JT « 

ceed under Cos. Act , l 862 v*^V?f;fcr 
Re Etna Insurance Co., Ltd. (1873), 
6 I. R. Eq. 298.— IR. 
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Sect. 8. — The prospectus : Sub-sect. 3, E. (d) & F. 
(a), (6), (c), (d), (e), (/) & (g).] 


Chlmoy (1888), 20 Q. B. D. 494 ; London r. London Road 
Oar Co. (1888), 4 T. L. R. 448 ; Quirk v. Thomas, [1915] 1 


K. B. 798, 


740 , Death of director— ‘‘Actio personalis 

moritur cum person^.”] — Where an action is 
brought by a shareholder against the co» & its 
directors in respect of an improperly issued pros- 
pectus to have the allotment of shares cancelled 
& for damages, the fact that the relief claimed 
against the several defts. may differ in detail is no 
ground for objection that the action is bad as 
joining separate causes of action against separate 
defts., for in substance there is only one cause of 
action, namely, the improper issue of the pros- 
pectus. Neither is it improper to join in such 
an action the legal personal representatives of a 
deceased director alleged to have been a party to 
the issue of the prospectus. 

Qu. : whether the maxim 4 4 Actio personalis 
moritur cum persond ” applies in the case of a 
deceased director who may have incurred liability 
under Directors’ Liability Act, 1890 (c. 64), s. 3. — 
Frankenburg v. Great Horseless Carriage 
Co., [1900] 1 Q. B. 504 ; 69 L. J. Q. B. 147 ; 81 
L. T. 684 ; 44 Sol. Jo. 156 ; 7 Mans. 347, C. A. 


Annotations : — Reid. Bullock v. London General Omnibus 
Co., [1907] 1 K. B. 264 ; Compania Sanslnena De Carnes 
Congeladas v. Houlder, [1910] 2 K. B. 354 ; Goipel v. 
Peach, [1917] 2 Ch. 108 ; Re Bock, Attiae. Seed (1918), 87 
L. J. Ch. 335. Mentd. Oesterrcichische Export A. G. v. 
British Indemnity Insce., [1914] 2 K. B. 747. 


741 , Whether action lies against 

executor.] — The liability of directors, promoters & 
others, under 1908 Act, s. 84 (1), to pay compen- 
sation to subscribers for shares or debentures for 
loss or damage sustained by untrue statements in 
prospectuses or reports is a liability in tort, & an 
action in respect of such liability does not lie 
against the exor. of the tortfeasor unless by the 
latter’s tortious act property or the proceeds or 
value of property belonging to the person injured 
have been added to the tortfeasor’s estate. — 
Geipel v . Peach, [1917] 2 Ch. 108 ; 86 L. J. Ch. 
745 ; 117 L. T. 84 ; 61 Sol. Jo. 460. 

See, generally , Executors & Administrators. 


F. Practice . 

(a) What Court has Jurisdiction . 

See Nos. 753, 754, post 

Proceedings for rectification of register generally.] 
— See Nos. 1312, 1313, post 


(b) Parties . 

See R. S. C., Ord. 16, r. 1, &, generally, Practice 
& Procedure. 

742. Plaintiffs — Several allottees of shares — 
Deposit paid by one for all.] — Three several allot- 
tees of shares in an intended railway co. died a bill 
against the directors, alleging that the deposit on 
the shares allotted to them respectively had been 
wholly paid by one of them, & that they were 
jointly interested in them ; & further alleging 
circumstances to show that the prospectus, on the 
faith of which the deposit was paid, contained 
untrue & delusive statements, which had been put 


forth by defts. without any inquiry into their 
truth, & that the directors had kept back shares 
for the purpose of selling them at a premium, ‘ 
The bill charged that this was the purpose they, 
had in view in carrying on the scheme, & nCji 
the benefit of the public ; & prayed for a returnr 1 
the deposit, with interest. A demurrer for m!^ 
joinder of pltfs. & want of equity was overruled 
Cridland v . De Mauley (1848), 1 De G. & Sfif* 
459 ; 17 L. J. Ch. 190 ; 13 L. T. O. S. 337 ; 6P 
E. R. 1148, L. C. 

Annotations: — Retd. Stewart v. Austin (1866), 15 W. R*| 

122 ; Ramshire v. Bolton (1869), L. R. 8 Eq. 294. 

743. Representative action — Whether per- 

missible — Action of deceit.] — A pltf. suing on the 
ground of general misrepresentation & suppression] 
bv the directors of a registered co., cannot file a . 
bill on behalf of himself & other shareholders, the | 


injury, if any, being a separate injury. 

The prospectus of a banking co. announced that 
negotiations were pending & nearly completed 
for the purchase of important private banking 
concerns in Wales. Pltf. alleged that the co. 
threatened & intended to waste the assets of the 
co. in the establishment of rival banking con- 
cerns in the same towns in which the same private 
banks were established, & prayed that defts. 
might be restrained from opening any business in 
competition with the private banking concerns 
mentioned in the prospectus : — Held : the relief 
prayed for was inconsistent with the terms of the 
prospectus. — Croskey v. Bank op Wales (1863), 
4 Gift. 314 ; 8 L. T. 301 ; 9 Jur. N. S. 595 ; 66 
E. R. 726. 




Compare No. 4082, post 

Death of — Abatement.] — See No. 29, ante . 

744 , Some of several plaintiffs — 

Application for order of revivor — After judgment 
in favour of survivors.] — In an action of deceit, by 
54 shareholders in a co. having several causes of 
action, some of pltfs. died before the trial. No 
application to postpone the trial or revive the 
action was made before judgment. At the trial 
judgment was given in favour of such of pltfs. as 
appeared to support their case. After judgment 
the personal representatives of deceased pltfs. 
applied, under R. S. C., Ord. 17, r. 4, for an order 
that the action should be carried on between them 
& the continuing parties ; — Held : if there was 
jurisdiction, after judgment, to make the order, 
such order ought not to be made in the present 
case. — Arnison v . Smith (1889), 40 Ch. D. 567 ; 
58 L. J. Ch. 335 ; 60 L. T. 206 ; 37 W. R. 405, 
C. A. ; subsequent proceedings , 41 Ch. D. 98, 348, 
C. A. 

745. Defendants — Relief claimed against com- 
pany & directors — Legal personal representative 
of deceased director.] — Frankenburg v . Great 
Horseless Carriage Co., No. 740, ante . 

Action of deceit against director — Director’s 

trustee in bankruptcy.] — See Bankruptcy & In- 
solvency, Vol. V., p. 1014, No. 8274. 

Death of.] — See Nos. 740, 741, ante. 

In proceedings for rectification generally.] 

— See No. 1395, post 

Proceedings against directors generally.] — See 

Sect. 28, sub-sect. 6, G., post 


PART III. SECT. 8, SUB-SECT. 3.— 

F. (b). 

n. Plaintiffs — Representative action.] 
7 “H. & H. sold eight leases to W. 
« B. for money down — promissory 
notes for more & paid up shares in 
a mining eo. to be formed by W. & 
b. A prospectus issued by them stated 
the price in shares 8c money to be paid 


to H. & H. for the purchase of the 
leases as £36,640, the excess being in 
an increased number of paid up Sc 
partly paid up shares. This exeess 
of shares was appropriated to their 
own use by W. & B. As to part of 
them, they were issued in the names 
of H. & H. who signed transfers in 
blank of them Sc handed them to W. 
to be dealt with, as he thought fit. 


The remainder were issued directly to 
B., who divided them equally between 
himself & S. who joined in endorsing 
the promissory notes to H. Sc H. 
On suit by a shareholder on behalf 
Sc against w. Sc B., H. & H. & the co. : 
— Held : S. was not a necessary party. 
— Benjamin v. Wymond (1884), 10 
Y. L. R. 3. — AUS. 
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(e) J oinder of Carnes of Action . 

See R. S. C., Ord. 18, s. 1, & generally , Practice 
& Procedure. 

746. Action of deceit — & statutory action for 
damages against three defendants — Joined with 
action for conspiracy against two defendants.] — 

Pltf. joined two causes of action founded on deceit 
& a statutory liability under Directors' Liability 
Act, 1890 (c. 64), against three defts., with a 
separate cause of action founded on conspiracy 
against two only of such defts. i—Held : such a 
joinder of separate causes of action was inad- 
missible.— Gower V . Couldridoe, [1898] 1 Q. B. 

jjf? ; b Q * B * 251 5 77 L. T. 707 ; 40 W. R. 
214 ; 14 T. L. R. 105 ; 42 Sol. Jo. 197, C. A. 
Annotations Expld. Frankcnburg v . Great Horseless 
Carnage Co., 11900) 1 Q. B. 504. Reid. Kent Coal 
Exploration Co. v . Martin (1900), 16 T. L. It. 486 : Pope 
v . Hawtrey (1901), 85 L. T. 263. P 

747. Action for damages against directors — By 
several debenture-holders.] — Drincqbier v. Wood, 
No. 677, ante . 

748. Separate relief claimed against company 
& directors— Damages— Cancellation of allotment.] 

— Frankenburg v . Great Horseless Carriage 
/O., No. 740, ante . 

Proceedings against directors generally.]— See 

set. 28, sub-sect. 6, G., post. 

(d) Interlocutory Proceedings. 

See , generally, Practice & Procedure. 

Payment into court — Amount of unpaid calls — 
action for rescission — As condition of restraining 
>rfeiture.] — See Nos. 2149-2152, post. 

749. Inspection of documents — Application by 
ibscribers for services of company.] — In an action 
)r an alleged misrepresentation in the prospectus 

a co. the statement complained of was that 
5,500 persons had enrolled themselves as annual 
Hpbscribers to the co. In an affidavit of docu- 
ments defts. stated that they had in their possession 
B,500 applications by persons wishing to be 
Inrolled as annual subscribers to the co., but that 
they objected to produce them on the ground that 
they were part of the evidence supporting defts.' 
case, & did not support or tend to support pltf.’s 
case, & contained nothing impeaching the case of 
defts. : — Held : pltf. was not entitled to inspection 
of the applications. — Frankenstein v. Gavin’s 
Cycle Cleaning & Insurance Co., [1897] 2 Q. B. 
62 ; 00 L. J. Q. B. 068 ; 70 L. T. 747 ; 45 W. R. 
547, C. A. 

See, generally , Discovery, Inspection & Inter- 
rogatories. 

Inspection of company’s books by members.] — 

See Sect. 12, sub-sect. 4, A. (b), post. 


(e) Pleading . 

See , generally, Pi^ading ; Practice & Pro- 
cedure. 

750. What must be pleaded — Action for rescis- 
sion — Particular representations influencing share- 
holder.] — McEuen v . West London Wharves & 
_ Warehouses Co., No. 585, ante. 

I 751. — — Particulars of falsity — Motives for 
w E s JfL® Jtfprospectus.] — Herring v. Bischoffsheim, 
[1870] W. N. 77 ; 3 Char. Pr. Cas. 54. 

Annouaxon Reid. Harbord v. Monk (1878), 38 L. T. 411. 

; 7" Ac H° n against directors & company 

—Claim for Indemnity & rescission— Claim lor 
rescission in subsequent winding up refused— 
Leave to amend refused.] — Cargill v . Bower, No. 
663, ante. 

; See , also , No. 758, post. 

[ Amendment of pleadings.]— See No. 003, ante , 
pfo. 703, post. 


Misrepresentation as defence to actions to take 
up shares or for calls.] — See Sub-sect. 3, C. (a), 
ante. 


(f) Mode of Trial . 

See, generally , Practice & Procedure. 

753. Whether with jury — Action for rescission 
— Discretion of court.] — In a suit by bill against 
the directors of a co. to rescind pltf.'s contract to 
take shares on the ground of misrepresentations in 
the prospectus, one of defts. gave a counternotice 
of trial before a jury : — Held : the judge in the 
Ch. Div. had a discretionary power under R. S. C. # 
Ord. 36, r. 20, to refuse to allow the case to be tried 
before a jury, & as the question involved was one 
of fraud, & therefore peculiarly within the juris- 
diction of the Ch. Div., a jury was refused. — Back 
v. Hay (1877), 5 Ch. D. 235 ; 36 L. T. 295 ; 25 
W. R. 392. 

Annotations .—Apld. Pilloy v. Baylis (1877), 5 Ch. D. 241. 

Folld. Mirehouse v. Barnett (1878), 47 L. J. Ch. 689. 

Mentd. Brooke v. Wigg (1878), 8 Ch. D. 510 ; Ruston v . 

Tobin (1879), 10 Ch. D. 558. 

754. Action against directors — Some de- 

fendants not concurring.] — The right of a deft., 
under R. S. C., Ord. 30, r. 3, to have the issues of 
fact tried before a judge & jury is subject to r. 26 
of the same ord., which gives the ct. power, if it 
should appear desirable, to direct a trial without a 
jury of any question or issue of fact arising in any 
cause or matter which, previously to the passing 
of Jud. Act, 1873, could, without any consent of 
the parties, have been tried without a jury ; such 
power, however, is discretionary, & will only be 
exercised on sufficient grounds being shown to 
the ct. 

Where there are several defts. & all do not 
desire to have the case tried before a jury, the ct. 
will not comply with the request of one unless it 
is of opinion that the case comes within r. 27, i.e., 
that it is more convenient that it should be so 
tried. 

In an action, the subject of which would have 
been a proper subject for a suit in the old Ct. of 
Ch., the action being one against directors for 
fraud & misrepresentation in a prospectus, a 
motion by one deft, to have the case, or so much of 
it as affected him, tried before a judge & jury was 
refused because the other deft, did not concur, & 
because the same question had already been tried 
before a judge & jury in two similar actions with 
great difficulty & at great length & with varying 
results, & to have it tried in the Ch. Div. would 
occasion a great saving of time & money. — Mire- 
house v. Barnett (1878), 47 L. J. Ch. 689 ; 20 
W. R. 690. 

Annotation : — Apld. Moss v . Bradbum (1884), 32 W. R. 368. 

755. Question already tried In similar 

action.] — Mirehouse v. Barnett, No. 754, ante . 

See, now , R. S. C., Ord. 30, rr. 2-9. 

Application for rectification of register.] — See 
No. 593, ante , Nos. 1391, 1393, post. 

(g) Evidence. 

See, generally, Evidence. 

750. Admissibility — Action for rescission — 
Proof of untruth of representation — Statement of 
chairman at meeting of shareholders.] — A share- 
holder in a co. applied to have his name removed 
f|*om the register of members on the ground that he 
had been induced to become a shareholder by a 
material misrepresentation in a prospectus issued 
by the co. The only evidence of the untruth of the 
representation was a statement made by the 
chairman of the co. in a speech addressed by him 
to a meeting of the shareholders : — Held : this 
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Sect 8. — The prospectus: Sub-sect 3, F. (g), (h) & 
( i) ; sub-sect. 4 , A.] 

statement was not admissible evidence against the 

co., inasmuch as the chairman in making it was not 

acting as the agent of the co. in a transaction 

between them & a third party, but was making a 

confidential report to his own principal . — Re 

Dev ala Provident Gold Mining Co. (1883), 22 

Ch. 1). 593 ; sub nom. Re Devala Provident 

Gold Mining Co., Ltd., Exp . Abbott, 52 L. J. Ch. 

434 ; 48 L. T. 259 ; 31 W. R. 425. 

Annotation: — Folld. Re Djambi Sumatra Rubber Estates 
(1012), 107 L. T. 631. 

757 , Report by deceased agent 

of company.] — On a motion by a shareholder to 
rectify the register of members of a co. by removing 
the name of the appct. therefrom on the ground of 
misrepresentations in the prospectus of the co., 
the appct. tendered as evidence of untruths in the 
prospectus a report which had been made by 
an agent of the co. who was employed by the 
directors to inspect & report to them on the estates 
which had been acquired by the co. 

Objection was taken to the admissibility of the 
report as evidence because the same was made one 
month after the inspection had taken place, the 
agent having been lying half that time unconscious 
in a hospital. He had died shortly before the 
motion came on for hearing : — Held : that a docu- 
ment could not be admitted as evidence after the 
death of the writer, even though made in the course 
of his duty, unless it was contemporaneous ; & 
that in the present case the report in question 
came within that well-established rule . — Re Djambi 
(Sumatra) Rubber Estates, Ltd. (1912), 107 L. T. 
631 ; 29 T. L. R. 28 ; 57 Sol. Jo. 43, C. A. 

758 . Matter not raised in pleading 

— Validity of patent.] — The prospectus of a co. 
formed to acquire a patent contained statements 
that the patent was valuable, & that a favourable 
report as to its validity had been obtained. 
Certain shareholders brought an action to have 
their names removed from the register of members, 
on the ground that these & other statements were 
misrepresentations. At the trial pltfs. desired to 
adduce evidence to show that the patent was 
invalid, & had been anticipated. The validity of 
the patent had not in any way been impugned by 
any other persons : — Held : an inquiry of that 
kind was not proper in such a case ; the only 
question was, whether the patent was valuable at 
the date of the prospectus, & the evidence was not 
admitted. — St avert v . Passburg Grains Syndi- 
cate, Ltd. (1891), 8 R. P. C. 400. 

759 . Action of deceit — Representations 

prior to letters of allotment.] — Bale v. XJleland, 
No. 654, ante . 

760. Prospectus received from agent 

Without proof of agency.] — B ale v . Cleland, No. 
654, ante . 

761. Statement by agent employed 

to sell shares.] — Bale v. Cleland, No 654, ante . 

762. Newspaper containing quota- 

tion of shares.] — Bale v. Cleland, No. 654, ante. 

763. Matter not raised in pleading 

— Leave to amend refused.] — The statement of 
claim in an action for fraudulent misrepresenta- 
tion in a prospectus relating to a co. contained a 
general allegation that the prospectus comprised 
many untrue & misleading statements, & then 
set out certain specific instances of alleged misre- 
presentations, amongst others the following: — 


“ That the plastic or surface clay on the F. 
property was of an average depth of thirteen feet, 
whereas, in fact, at the deepest part, such clay 
was only eleven feet or thereabouts in depth, 
diminishing to two feet.” At the trial pltf. 
proposed to adduce evidence that there was an 
average depth of six feet of clay, that only four 
feet of this could be used for making the best 
bricks, & that, instead of there being 33 acres in 
the property as stated in the prospectus, there 
were, in reality, only eighteen acres : — Held : 
evidence of these alleged misrepresentations 
could not be admitted as they had not been 
specifically pleaded, & leave to amend would not 
be granted. — Symonds v. City Bank (1886), 34 
W. R. 364 ; 2 T. L. R. 330. 

Onus of proof — On plea of misrepresentation as 
defence to action for calls.] — See No. 570, ante. 

Action for rescission — That shareholder 

influenced.] — See No. 601, ante. 

Action for deceit — That shareholder in- 
fluenced.] — See No. 652, ante. 

That misrepresentation fraudulent.] 

— See No. 641, ante. 

What shareholder must prove — Action for 

rescission.] — See No. 600, ante. 

(h) Costs . j 

See, generally , Practice & Procedure ; j 
Solicitors. 

764. Counsel’s fees.] — A., B., & 0. brought ) 
separate actions against a co. to have the register \ 
of the co. rectified by removing their names from | 
the register in respect of certain shares therein. J 
The same solr. & counsel acted for pltfs. in all three 1 
actions. A.’s action having been tried & decided < 
in favour of A. it was arranged that the evidence * 
taken in that action should be used in the actions , 
of B. & 0. Both actions were heard on Jan. 16, i 
1890, pltfs. in each case being represented by the f 
same counsel, each of whom was supplied with * 
two copies of all the documents & evidence. In 
both actions the ct. ordered the register to be 
rectified by removing the names of the appets. B. 

& C. therefrom, & ordered repayment of the 
deposits with interest at 4 per cent. & costs, such 
costs to be taxed by the taxing master. After B.’s 
costs had been taxed, the taxing master in C.’s 
case disallowed certain items because the items 
were similar in every particular to the bill relating 
to B., such as correspondence, evidence, copies of 
the memorandum, & arts, of assocn., etc., & he 
reduced counsels fees because in his opinion the 
fees given were excessive & not justified by the 
circumstances of the case. On summons to vary 
the taxing master’s certificate : — Held : the 
client having retained a solr., was entitled to have 
his case taken into ct. in the best possible manner 
without regard to any other case ; the cases being 
cases of fraud, evidence that was conclusive in the 
one was not necessarily conclusive in the other ; 
the solr. was entitled to charge in both actions, & 
also counsel were entitled to fees on both briefs. — 

Re Metropolitan Coal Consumers’ Assocn., 
Grieb’s Case (1890), 45 Ch. D. 606 ; 59 L. J. Ch. 
532 ; 62 L. T. 561 ; 38 W. R. 462. 

765. Aetioji of deceit against directors — Com- 
pany in liquidation— Costs of application for leave 
to proceed — Costs in suit.] — H enderson v. Lacon, 
No. 629, ante. 

766. Directors believing truth of state- 

ments — Entitled to costs*] — Pltf. sued a co. & its 
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own costs .] — 
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directors for compensation under 1908 Act, s. 84, 
alleging that a prospectus issued by defts. con- 
tained false statements. The jury found that 
pltf. applied for shares in the co. on the faith of 
certain statements in the prospectus issued by the 
directors, & that the statements were untrue ; 
they also found that B. & K., two of the directors, 
had reasonable ground to believe & did believe 
that the statements were true. Judgment was 
ordered to be entered for B. & K. against pltf., & 
for pltf. against the co., each party to have the 
costs of those issues on which they were successful : 
— Held : B. & K. were entitled to costs against 
pltf., notwithstanding that pltf. had proved the 
issue of the prospectus by B. & K., that he had 
applied for shares on the faith of the prospectus, & 
that the prospectus contained untrue statements. 
There was only one issue between pltf. & B. & K., 
namely, their liability under sect. 84, & on that 
issue B. & K. had succeeded. — Bird v. Standard 
Oil Co. op Canada (1915), 85 L. J. K. B. 935 ; 
114 L. T. 310 ; 60 Sol. Jo. 189, C. A. 

Annotation : — Mentd. Yorke v. Yorkshire Insce., [1918] 1 
K. B. 662. 

767. Action for rescission — Actions by several 
shareholders — One solicitor employed.] — Re Metro- 
politan Coal Consumers’ Assocn., Grieb’s 
Case, No. 764, ante . 

708. Costs of interlocutory applications 

made costs in action by consent — Whether costs of 
motion.] — On July 23, 1889, a motion on behalf of 
W. to remove his name from the register of the co. in 
respect of certain shares came on for hearing as an 
action with witnesses. W. was not present for ex- 
amination, & the ct., as an indulgence, allowed the 
motion to stand over on condition that W. paid to 
the co. “ all their costs of such motion incurred up 
to the present time, including the costs of the 
hearing of this motion this day.” On Dec. 16, 
1889, the motion was decided in favour of W., & 
the taxing master ordered to tax the costs of W. 
of his motion, except the costs of the said order of 
July 23, 1889, directed to be paid by him. The 
solrs. of the co. sent in a bill of costs of the motion 
up to July 23, 1889, including the costs of the 
motion on that day. W. objected to pay any 
costs for items which were utilised at the post- 
poned hearing. He also objected to pay the costs 
of an interlocutory application to attach the 
secretary of the co. for non-compliance with an 
order for discovery, which costs had by consent 
been made cost in action ; also the costs on an 
interlocutory application to postpone the trial, on 
which no order was made : — Held : the taxing 
master had acted upon a wrong principle in 
including these interlocutory applications m the 
costs of the motion, which W. was ordered to pay ; 
the other items for subpoenas, etc., which were 
utilised at the postponed trial, were in the dis- 
cretion of the taxing master, & W. must pay 
them. — Re Metropolitan Coal Consumers’ 
Assocn., Wainwright’s Case (1890), 63 L. T. 216. 

769, Writ issued before winding up — 

Summons for rectification issued after winding up 
— Costs added to amount of claim.] — Re Snyder 
Dynamite Projectile Co., Ltd. (1893), 37 
Sol. Jo. 304. 


770. Motion adjourned at request of 

plaintiff — Costs of items utilised at postponed 
hearing.] — Re Metropolitan Coal Consumers' 
Assocn., Wainwright’s Case, No. 708, ante . 

(i) Other Cases . 

Leave to defend — Action for calls — Proceedings 
under R. S. C., Ord. 14.] — See Nos. 571, 572, ante . 

See, generally , Practice & Procedure. 

Order — Form of — Company admitting right of 
rescission.] — See No. 1393, post 

771. Appeal — Relief granted on some of alleged 
grounds only — May be sustained on any grounds 
originally alleged.] — Central Ky. Co. of Vene- 
zuela (Directors, etc.) v . Kisch, No. 405, ante . 


Sub-sect. d. — D eparture from or Variation of 
Objects Stated in Prospectus. 

A . As Ground for Relief. 

772. General rule.] — Oakes v . Turquand & 
Harding, Peek v. Turquand & Harding, Re 
Overend, Gurney & Co., No. 1, ante. 

773. By constitution of company — Must be sub- 
stantial — Rules of mining company not in accord- 
ance with cost-book system.] — R., on the faith of 
a prospectus, stating that a company was shortly to 
be formed, to be conducted on the cost-book system, 
applied for, received, & paid deposit on shares in 
the co. He subsequently received scrip certificates 
in respect of such shares, whereon it was stated 
that the shares were to be held subject to the rules 
& regulations of the co. At the date of the receipt 
by R. of the scrip certificates sent to liim there were 
no rules or regulations of the co. in existence, but 
soon after such receipt rules & regulations were 
entered on the cost book of the co. R. neither 
signed the cost book, nor attended meetings of the 
co., nor received any notices of such meetings, & 
he alleged that the rules & regulations above- 
mentioned were at variance with the prospectus, 
& not in accordance with the cost-book system. 
The co. was not abortive or fraudulent, but was 
unsuccessful, & was in course of being wound up. 
On the question whether R. ought to be placed on 
the list of contributories : — Held : he ought, no 
substanti d variation between the prospectus & 
the rules having been proved, but leave reserved 
to enter into evidence in chambers to prove that 
the rules were at variance with the cost-book 
system. — Re Great Cambrian Mining & Quarry- 
ing Co., Richardson’s Case (1850), 27 L. T. O. S. 
107 . 4 W "R B70 

774. — ~ Substitution of fresh articles.] 

— The prospectus of a co. stated that the capital 
consisted of 15,000 shares of £10 each ; first issue 
10,000 shares. A. applied for shares, which were 
allotted to him: — Held: (1) A. could not resist 
being put on the list of contributories, on the 
ground that less than 900 shares had ever been 
taken ; (2) alteration of the arts, of assocn. of a 
co. between an application for shares &> their 
allotment, did not invalidate the allotment, such 
alteration being made under the authority of 1862 
Act, & the objects of the co. not being thereby 
altered. — Re English, etc., Rolling Htock Co., 



PART IH. SECT. 8, SUB-SECT. 4. — A. 

p. By constitution of company — 
Must be substantial — Objects of company 
extended — Material variation, ] — Where 
a oo. prospectus sets forth that the 
co. is formed “ to carry on the business 
of woollen-manufacturers, whether the 
manufactured articles are wholly or 
in part composed of wool,” & the 


registered memorandum of assocn. 
specifies as the object of the co. ** the 
manufacture of woollen & other goods,” 
there is such a material variance 
between the prospectus & the memo- 
randum of assocn. as entitles a member 
of the co., who has neither paid calls 
on his shares nor accepted the memo- 
randum of assocn. to be relieved from 
his contract. — N orth New Zealand 


VOOLLKN M A NtXFACTUBIN & CO. (LTD.) 

i. Cairns (1888), 6 N. A. L. R. 12. 

r.z. 

q, Pcnver to make calls.] 

—A prospectus stated as one of the 
orma on which shares were being 
3 sued that calls would be made at 
ntervals of not less than a month, 
nit the arts, of assocn. authorised the 
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Lyon’s Case (1806), 35 Beav. 646 ; 14 L. T. 507 ; 
12 Jur. N. S. 738 ; 14 W. R. 720 ; 55 E. R. 
1048. 

775. Objects of company extended.] — The 

prospectus of a co., provisionally registered, was 
issued in Oct. 1846, & stated that the capital 
would be £50,000, of which £38,000 would be 
expended in the purchase of a certain slate quarry, 
& the residue left to carry on the business of the co. 
By letter R. applied for fifty shares, & thereby 
engaged to execute the deed of settlement. The 
directors allotted to R. thirty shares, & he there- 
upon paid a deposit of Is. per share, or the same 
was paid on his behalf. In Feb. 1847, the deed 
of settlement was prepared, but it was never 
executed by R. The powers of the co. were by the 
deed extended to the purchase of any slate quarries 
in Great Britain or Ireland, & the capital was 
enlarged from £50,000 to £100,000. In winding 
up the affairs of the co. the master placed R.’s 
name on the list of contributories for a call of £2 
per share : — Held : R. was not liable to be called 
upon to contribute towards the winding up of 
the co., there being no evidence that he ever en- 
gaged to take shares in such undertaking. — Re 
Merionethshire Slate & Slate Slab Co., Ex p . 
Rye (1857), 29 L. T. O. S. 121 ; 3 Jur. N. S. 460. 

776 , j — (l) Before a co. had been regis- 

tered, a person applied for shares on the faith of a 
prospectus stating the objects of the co., & 
immediately after its registration shares were 
allotted to him. The objects of the co. as defined 
by the memorandum of assocn., extended much 
further than the prospectus : — Held : he was 
entitled to have Jus name removed from the 
register. 

(2) The co. was registered on Apr. 28, 1865. 
In the autumn the committee of the Stock 
Exchange refused to appoint a settling day, on the 
ground of a variance between the prospectus & 
memorandum in a point of minor importance. 
8., who had taken shares on the faith of the 
prospectus, attended a meeting in Sept., held for 
the purpose of correcting this variance : — Held : 
his attending this meeting was not a sufficient 
ground for fixing liim with notice of the more 
important variances between the prospectus & 
memorandum, so as to affect his rights by acquies- 
cence, he positively swearing that he did not know 
of those variances, & had never seen the memo- 
randum, or had any acquaintance with its contents, 
till May, 1860, when he at once repudiated his 
shares. 

(3) The ct. had jurisdiction under 1862 Act, s. 35, 
to rectify the register. — Re Russian (Vyksounsky) 
Iron Works Co., Stewart’s Case (1800), 1 
Oh. App. 574 ; 35 L. J. Ch. 738 ; 14 L. T. 817 ; 
12 Jur. N. 8. 755 ; 14 W. R. 943, L. JJ. 

Annotations: — As to (I) Diatd. Hallows v. Fcrnie (1867), 
L. R. 3 Eq. 520. Consd. Oakes v. Turquand & Harding, 
Peek v. Turquand & Harding, lie Overend. Gurney (1867), 
L. R. 2 H. L. 325. Apld. Re Metropolitan Coal Con- 
sumers* Aesocn., Karberg’s Case, [1892] 3 Ch. 1. Held. Re 
Pacaya Rubber & Produce Co., Burns' Appln., [19143 1 Ch. 
542. As to (2) Distd. Re Cachar Co., Lawrence's Case, Re 
Russian (Vyksounsky) Iron Works Co., Kincaid's Case 
(1867), 2 Ch. App. 412 ; Re Russian (Vyksounsky) Iron- 
works Co., Taite's Case (1867), L. R. 3 Eq. 795 ; Re 
Russian (Vyksounsky) Ironworks Co., Whitehouse's Case 
(1867), L. R. 3 Eq. 790. Refd. Re Imperial Mercantile 
Credit Assocn., Chapman & Barker's Case (1866), 15 W. R. 
334 ; Re Russian (Vyksounsky) Ironworks Co., Webster’s 
Case (1866), L. R. 2 Eq. 741. As to (3) Reid. Re Overend, 


Gurney, Musgrave & Hart's Case (1867), L. R. 5 Eq. 193 ; 
Re Diamond Rock Boring Co., Ex p. Shaw (1877), 2 
Q. B. D. 463. Generally , Mentd. Stewart v. Austin (1866), 
15 L. T. 407. 

777. Obligations substantially different 

— Not mere difference of language.] — Where it is 
clear that the objects of a co., as set out in the 
memorandum of assocn., go far beyond what was 
indicated in the prospectus, on the faith of which 
prospectus a person had applied for & obtained 
shares, he is, unless barred by laches or acquies- 
cence, entitled on discovering the difference tz> 
have his name removed from the co. A mere 
difference in the language of the prospectus &> 
the memorandum would not relieve him from hL 
liability. The question would be, whether th 
obligations incurred under the two document 
were substantially different. A person who take 
shares on the faith of a prospectus, the terms Ox 
which are materially varied by the subsequent 
memorandum of assocn. , must claim his exemption 
from that cause within a reasonable time after the 
memorandum has been issued ; otherwise he will 
be debarred by his laches from doing so. This 
especially applies in the case of a contest between 
the shareholder himself & another shareholder, 
or between him & the official liquidator. But 
this rule of reasonable time will not apply in the 
case of a contest between the shareholder, & a 
person who prepared the prospectus, & afterwards 
issued the memorandum of assocn. Where, there- 
fore, in May, 1804, A. published a prospectus of a 
proposed co. & B. took shares in it, & paid the 
first deposit, & a memorandum of arts, of assocn. 
was registered in June, & after an inquiry instituted 
by B. in Dec. 1804, he paid a further deposit, &, 
an application was afterwards made by a third 
person to wind up the co., & then, in Jan. 1865, 
B. applied for & obtained an order to have his 
name removed from the register of the co. upon the 
ground that the memorandum varied in many 
important respects from the prospectus, so as, in 
fact, to constitute a totally different undertaking, 
& alleged that till Dec. 1804, he had never known 
of the difference between the two documents : — 
Held : an application by A. to rescind the order 
for the removal of B.’s name had been rightly 
refused by the ct. below, whatever might be B.’s 
liability as between himself & the official liquidator, 
or another innocent shareholder, or a creditor of 
the co. — Downes v. Ship (1868), L. R. 3 II. L. 
343 ; 37 L. J. Ch. 642 ; 17 W. R. 34 ; sub nom . 
Downes v. Ship, Re Scottish & Universal 
Finance Bank, Ltd., 19 L. T. 74, H. L. ; affg . 
S. C. sub nom. Re Scottish & Universal Finance 
Bank, Ltd., Ship’s Case (1865), 2 De G. J. & Sm. 
544, L. JJ. 

Annotations : — Apld. Re Russian (Vyksounsky) Iron Works, 
Stewart's Case (1866), 1 Ch. App. 578, n. Consd. Hallows 
v. Fernie (1867), L. R. 3 Eq. 520 ; Oakes v . Turquand & 
Harding, Peek v. Turquand & Harding, Re Overend, 
Gurney (1867), L. R. 2 H. L. 325 ; Re Russian (Vyksoun- 
sky) Iron Works Co., Paige’s Case (1867), 15 W. R. 891 ; 
Ship v. Ciosskill (1870), L. R. 10 Eq. 73. Apld. Re 
Metropolitan Coal Consumers* Assocn., Karberg's Cose, 
[1892] 3 Ch. 1. Refd. Re Russian (Vyksounsky) Iron- 
works Co.. Webster's Case (1866), L. II. 2 Eq. 741 : 
Bwlch-y-Plwm Lead Mining Co, v. Baynes (1867), L. R. 2 
Exch. 324 ; Kennedy v. Panama, etc. Mail Co. (1867), 
L. R. 2 Q. B. 580. Re Pacaya Rubber 8c Produce Co., 
Burns' Appln., [1914 ] 1 Ch. 542. Bfentd. Re Scottish 
8c Universal Finance Banking Assocn., Buckridge’s Case 
(1865), 13 W. R. 677 ; Re Bank of Hindustan, China & 
Japan, Levick’s Case (1867), 17 L. T. 237 ; Re Imperial 
Mercantile Credit Assocn., Chapman 8c Barker's Case 
(1867), L. R. 3 Eq. 361 ; Re Overend, Gurney (1867), 15 


directors to make calls as they should 
think fit, & the form of application 
signed hy the deft, was for shares in 
the co. upon the terms in th© memo- 
randum & arts. The memorandum 8c | 


articles were before the deft. , together 
with the prospectus, when he made 
his application: — Held: the articles 
8c not the prospectus constituted the 
contract between the co. 8c deft., 8c 


the fact that a call had been made 
less than one month after another was 
no defence to an action against deft, 
for the call so made. — Lykll Hy- 
draulic Sluicing Co. (Ltd.) v. 
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y* Oriental Commercial Bank, Alabaster's 

Case (1868), L. R. 7 Eq. 273 ; Banner v. Johnston (1871), 
L. R. 6 H. L. 157 ; Re London Metallurgical Co., Ex p. 

n^OsTp^Id 5 * 64 ^ Cht * ** 2 » Townsen d v . Moore, 


See, also. No. 780, post, 

778. Objects of company varied — Amalgama- 
tion of companies — By buying out shares instead 
of incorporation — No defence to action for calls.] — 

Accidental & Marine Insurance Corpn., Ltd. 
v . Davis, No. 1187, post 

779. Improper allotment of shares — Issue in- 
sufficiently subscribed.]— The Z. Co. issued their 
prospectus stating their proposed capital as 
£500,000 in 25,000 shares the first issue to be 
£250,000. Pltf. applied for 200 shares Sc paid the 
deposit, but afterwards discovered that not more 
than 900 shares, including those allotted to him, 
had been applied for Sc allotted, with which capital 
the directors proposed to commence business on a 
more limited scale. Pltf. applied to the co. to 
have his name removed from the register, Sc to 
have his deposit returned, which was refused : — 
Held : on demurrer to a bill filed by pltf. against 
the co., the co. was not justified in commencing 
business, Sc pltf. was entitled to a return of his 
deposit, Sc to have his name removed from the 
co.’s register. — E lder v. New Zealand Land 
Improvement Co., Ltd. (1874), 30 L. T. 285. 
Annotation : — Refd. Re Liverpool Household Stores Assocn. 

(1890), 59 L. J. Oh. 616. 

780 . .] — Rooper v. East Norfolk 

Tramway Co. (1875), 10 L. J. N. C. 139, C. A. 
Annotation: — Folld. Sharpley v. Louth & East Coast Ry. 

(1876), 2 Ch. D. 663. 

781 . .] — A shareholder in a co. filed 

a bill to have his contract to take shares declared 
void on the ground of deception Sc misrepresen- 
tation of the co. by reason of their having com- 
menced their railway when only one -fifth of the 
share capital was subscribed, Sc having entered 
into a contract for the construction of a part only 
of the proposed line, with insufficient capital : — 
Held : his bill must be dismissed on the ground of 
his having continued to act as a shareholder for 
some months after he became aware of the circum- 
stances on which he founded his case. — S harpley 
v . Louth Sc East Coast Ry. Co. (1870), 2 Ch. D. 
003 ; 40 L. J. Ch. 259 ; 35 L. T. 71, C. A. 

Annotations —Refd. Re Metropolitan Coal Consumers’ 

Assocn., Ex p. Edwardes (1891), 64 L. T. 561 ; Aaron’s 

Reefs v. Twiss, [1896] A. C. 273. 

782. .] — Finance Sc Issue, Ltd. v. 

Canadian Produce Corpn., Ltd., No. 551, ante. 

See , also , No. 774, ante . 


Change of name.] — See No. 785, post. 

See , also, No. 1341, post. 

783. By change of directors — Before allot- 
ment.] — An applt. for shares in a co. received a 
letter of allotment, Sc at the same time a letter 
informing him that two of the four directors named 
in the prospectus had retired. The appet. on the 
same day wrote to the co. stating that he had 
applied for shares entirely in consequence of these 
two directors being directors, Sc asking to have the 
allotment cancelled : — Held : under the circum- 
stances the appet. was entitled to have his name 


removed from the register of shareholders. — Re 
Scottish Petroleum Co., Anderson’s Case 
(1881), 17 Ch. D. 373 ; 50 L. J. Ch. 209 ; 43 L. T. 
723 ; 29 W. R. 372. 

Annotations : — Apprvd. Re Scottish Petroleum Co. (1883). 23 
Ch. D. 413. Refd. Re Metropolitan Coal Corns inters' 
Assocn., Karberg's Case, [1892] 3 Ch. 1. 

784. .] — By the arts, of assocn. of a 

limited co. it was provided that the number of 
directors should not be less than four or more than 
seven, Sc G., R., S. & Y. were named the first 
directors. It was provided that two directors 
should form a quorum, Sc that the continuing 
directors might act notwithstanding any vacancy 
in the board. The directors were empowered to 
fill up casual vacancies. A prospectus was issued 
giving the names of the directors Sc mentioning 
G. as chairman. W., who was acquainted with 
G., after communicating with him, applied for 
shares on the faith of G. Sc R., being directors. 
At the first meeting of directors on Nov. 12, 1880, 
S. & Y. only were present, G. Sc R. having sent in 
their resignations on that day ; S. Sc Y. elected a 
third director who was not present, Sc proceeded 
to allot shares. A letter of allotment in the 
common form was received by W. about Nov. 1 5, 
accompanied with a letter stating that G. & R. 
had resigned. W. on Nov. 27 wrote to withdraw 
his offer to take shares on the ground of G. Sc R. 
not being directors. The co. refused to withdraw 
liis name : — Held : (1) as the application to take 
shares was made on the faith of G. Sc R. being 
directors, Sc they had ceased to be so before 
allotment, the allotment was voidable ; (2) as- 

suming W. to have had a right to rescind, still 
as he had not before the winding up taken any 
proceedings to have his name removed from the 
register, he must be on the list of contributories. — 
Re Scottish Petroleum Co. (1883), 23 Oh. D. 
413 ; sub nom. Re Scottish Petroleum Oo., 
Wallace’s Case, 49 L. T. 348 ; 31 W. R. 840, 
C. A. 

Annotations: — As to (1) Refd. Re Metropolitan Coal Con- 
sumers’ Assocn., Wain wright's Case (1889), 62 L. T. 30. 
As to (2) Consd. Re London & Leeds Bank, Ex p. Carling, 
Carling v, London & Leeds Bank (1887), 56 L. J. Ch. 321 ; 
Re General Railway Syndicate, Whiteley’s Case, [1900] 

1 Ch. 365. As to (2) Refd. Re Lennox Publishing Co., 
Ex p. Storey (1890), 62 L. T. 791 ; Re Snyder Dynamite 
Projectile Co., Skelton's Case (1893), 68 L. T. 210 ; Aaron's 
Reefs v. Twiss, [1896] A. C. 273 ; Re Central Klondyke 
Gold Mining Sc Trading Co., Thomson's Case (1898), 5 
Mans. 282 ; First National Reinsurance v. Greenfield, 
[1921) 2 K. B. 260. Generally , Mentd. Re Florence Land 
& Public Works Co., Nicol's Case, Tufnell Sc Ponsonby's 
Case (1885), 29 Ch. D. 421 ; Faure Electric Accumulator 
Co. v. Phillipart (1888), 58 t. T. 525 : Re British Medical 
& General Life Assocn. (1889), 5 T. L. R. 602 : Re Bank 
of Syria, Owen & Ashworth's Claim, Whitworth's Claim, 
[1901] 1 Ch. 115 ; Re Sly, Spink. [1911] 2 Ch. 430. 

Compare Nos. 630, 550, ante. 

Change of objects.] — See No. 809, posU 
Conditional application for shares.] — See No. 
95, ante 9 No. 1520, post. 

Fraudulent misstatement of intention — As ground 
for action of deceit.] — See No. 035, ante. 

B. Notice of Departure. 

785. Sufficiency of notice — Form of answer to 
application for shares — Differing from prospectus.] 


Haroourt (1904), 23 N. Z. L. R. 168. 
— N.Z. 

r. Improper allotment of shares — 
Issue insufficiently subscribed — Fresh 
memorandum substituted for that signed . j 
— Appet. signed a proposed memo- 
randum of assocn. for the formation 
of a co., Sc agreed to take 100 shares. 
This proposed memorandum was 
attached to the prospectus of the co. 
At the same time the appet. signed a 
consent to act as a director of the 
proposed co. Subsequently appet. 


was unable to attend to any business 
for some months. In the meantime 
the memorandum of assocn. 8c the 
arts, of assocn. of the proposed oo. 
were prepared for the purpose of 
delivery to 8c registration with tho 
Registrar of Companies. The memo- 
randum of assocn. did not correspond 
entirely with the document which the 
appet. had signed. While tho appet. 
was unable to attend to business, his 
nephew, without his authority, signed 
on his behalf the memorandum of 


kssocn. prepared for registration, 8c 
ho co. was registered. Tho directors 
net, Sc though the minimum number 
>f shares fixed by the prospectus had 
lot been applied for the allotment of 
hares was proceeded with, 8c other 
[•regularities occurred : — Held: appet. 
ras entitled to have his name removed 
rom the register of members of the 
ompany. Sc to recover the moneys 
,aid in by him . — Re Frank Harris 
Iranite Co. (Ltd.) (No. 0) (1913), 
2 N. Z. L. R. 837.— N.Z. 
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"'Sect, 8. — The prospectus : Sub-sect, 4, C, ; sub-sect* 
5. Sects, 9 do 10 : Sub-sects . 1 & 2, A, & B, ] 

795 ; 36 L. J. Oh. 475 ; 16 L. T. 343 ; 15 W. R. 
891, 894. 

Annotation : — Consd. First National Reinsurance v, Green- 
field, [102X1 2 K. B. 260. 

Compare Sub-sect. 3, E. ( a ), ante, 

808. By company being wound up — Repudiation 
after failure of company — Constructive notice.] — 

Oakes v, Turquand & Harding, Peek v, Tur- 
quand & Harding, Re Overend, Gurney & Co., 
No. 1, ante, 

809. Repudiation before winding up— & 

deposit returned.] — A shareholder in a co., being 
in a position to file a bill against the eo. to have his 
name removed from the register [the total object 
of the scheme of the co. being changed], wrote to 
the secretary declining to have anything further 
to do with the co., & requesting that his deposit 
might be returned. The deposit was returned, 
but his name remained on the register of share- 
holders. Eighteen months afterwards the co. was 
ordered to be wound up : — Held : he was not a 
contributory. — Re Canadian Native Oil Co., 
Fox’s Case (1868), L. R. 5 Eq. 118 ; 37 L. J. Ch. 
257. 

Annotations : Dista. lie Anglo -Danubian Steam Navigation 

& Colliery Co., Walker’s Case (1868), L. R. 6 Kq. 30. 
Consd. He Scottish Petroleum Co. (1883), 23 Ch. D. 413 ; 
lie Lennox Publishing Co., Ex p. Storey (1890), 62 L. T. 
791. 

810. Proceedings not begun until 

after winding up.] — Re Scottish Petroleum Co., 
No. 784, ante. 

Compare Sub-sect. 3, E. (c), ante. 


Sub-sect. 5. — Other Cases. 

811. Unauthorised use of name as a trustee- 
Restralned.] — The provisional directors of a joint- 
stock co., having, without the authority of plft., 
published a prospectus, stating him to be a trustee 
of the co., were restrained by injunction. — Routh 
v , Webster (1847), 10 Beav. 561 ; 9 L. T. O. S. 
491 ; 11 Jur. 701 ; 50 E. R. 698. 

Annotations :■ — Reid. Dixon v. Holden (1869), L. R. 7 Eq. 

488 ; Walter v. Ashton, [1902J 2 Ch. 282. Mentd. Clark 
v. Freeman (1848), 11 Beav. 112 ; Austria (Emperor) v. 
Day (1861), 3 De G. F. & J. 217 ; Springhead Spinning Co. 
v. Riley (1868), 37 L. J. Ch. 889 ; Prudential Assce, v . 
Knott (1875), 10 Ch. App. 142 ; Hodges v. London Tram. 
Co. (1883), 12 Q. B. D. 105 ; Webster v. Webster, [1916] 
1 K. B. 714. 

812. Use of name as director— Authority to use 
given in consideration of indemnity — Contract for 
services of company influenced by credit of defen- 
dants.] — A prospectus of a projected co. for the 
conveyance of emigrants to British Columbia con- 
tained statements calculated to induce intending 
emigrants to believe that arrangements had been 
perfected for the object in view, & inviting them to 
take tickets for their passage & the public to 
purchase shares. This prospectus was shown by 
the secretary to defts., & they were asked to allow 
their names to be inserted therein as directors ; 
to which they consented, on being qualified, is. 
presented each with 200 paid-up shares of the 
nominal value of £10 each, & indemnified. Their 
names were accordingly inserted, & the prospectus 
published & advertised in the Times: — Held : 
from these facts, the jury were warranted in 
inferring that one who contracted with the 
secretary for a passage, & paid his money, upon 
he faith of the representations contained in the 
prospectus, did so upon the credit of defts., & 
ionsequently he was entitled to sue them for 

. breach of such contract. — Oollingwood v. 


Berkeley (1863), 15 0. B. N. S. 145 ; 2 New Rep. 
491 ; 8 L. T. 763 ; 12 W. R. 13 ; 143 E. R. 739, 
L. JJ. 

818. “ Deposits returned if no allotment made * 9 
— No trust for subscribers.] — Moseley v. Ores*’ 
sby’s Co., No. 444, ante. 

814. Debentures “redeemable within seventeen! 
years “—Company not bound to redeem.] — The! 
C. Co. in 1889 issued a prospectus inviting sub- 
scriptions for 1,200 6 per cent., debenture bonds of 
£100 each, therein described as “ redeemable 
within seventeen years by half-yearly drawings on 
J an. 1, & July 1, in each year, at £110 per bond, by 
the application of a sinking fund of £5,000 per 
annum.” The conditions upon the bonds issued 
provided “ A sinking fund for the redemption of 
bonds of this issue shall be established, & to the 
credit thereof the co. shall, in each half-year, carry ' 
the sum of £2,500, which shall be applied in 
redeeming at a premium of £10, on Jan. 1, & 
July 1, in each year, so many of the said deben- 
tures as the sum from time to time standing to the 
credit of such sinking fund shall suffice to pay off.” 
Until July 1, 1897, the co. in each half-year 
carried to the sinking fund account £2,500, & also 
a sum equivalent to a half-year’s interest on the 
bonds already redeemed. Afterwards they refused 
to carry more than £2,500 to that account per 
half-year. It was shown that if they pursued this 
course the debentures would not all be redeemed 
within seventeen years: — Held : (1) even if the 
prospectus could be looked at in construing the 
contract between the company & the debenture- 
holders, the words “ redeemable within seventeen! 
years ” did not mean that all would be redeemed* 
within that time, but that the co. would have af 1 
option to redeem them ; (2) neither the prospectv IS 
nor the bond contained a contract to form a. a 
accumulating sinking fund, but the contract wal J* 
contained in the debenture bond only, & the • 
prospectus could not be looked at to decide its " 
construction. — Re Chicago & North West •’ 
Granaries Co., Ltd., Morrison v. Chicago & 
North West Granaries Co., Ltd., [1898] 1 Ch. 
263 ; 67 L. J. Ch. 109 ; 77 L. T. 677. 

Annotations : — As to { 1) Consd. Re Stocks, Willey v. Stocks 

(1909), [1912] 2 Ch. 134, n. As to (2) Folld. Re Tewkesbury 

Gas Co., Tysoe v. Tewkesbury Gas Co., [1911] 2 Ch. 279. 

815. Statements that negotiations pending for 

purchase — Opening of rival business not pre- 
cluded.] — Croskey v. Bank of Wales, No. 743, 
ante. \ 

“ Available capital ” — Whether amounts to be 
raised by borrowing included.] — See No. 405, ante. 

816. “ No further calls are contemplated ” — 
Not pledge that no calls will be made.] — Acci- 
dental & Marine Insurance Corpn., Ltd., v. 
Davis, No. 1187, post. 

817. “ First Issue 10,000 shares “ — Not state- 
ment that company would not allot on smaller 
subscription.] — Re English, etc., Rolling Stock 
Co., Lyon’s Case, No. 774, ante. 


Sect. 9.— STATEMENT IN LIEU OF 
PROSPECTUS. 

See 1908 Act, s. 82, sched. II. 

818. Insufficient particulars — Certificate of 
registrar that company entitled to commence 
business — Company may allot shares.] — If a 
statement in lieu of prospectus has been filed 
pursuant to 1908 Act, s. 82, & the registrar has 
given a certificate under sect. 87 (2), the co. can 
proceed to allotment notwithstanding that the 
statement contains misstatements & omissions. 
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e meaning of sect. 82 is that where no prospectus 
issued an appct. for shares shall be able to 
pect some document having a similar object ; 

S ny appct. who applies for shares on the faith of 
led statement has the same individual right of 
scission in the case of misstatement or omission 
lich he would have had if he had relied on a 
ospectus. The requirements of sect. 82 about 
oceeding to an allotment, however, are satisfied 
r the mere filing of the statement, whether the 
•articulars are or are not sufficiently supplied, & 
n allotment is not vitiated by their want of 
ccuracy. — Re Blair Open Hearth Furnace Co., 
jTD., [1914] 1 Ch. 390 ; 83 L. J. Oh. 312 ; 109 
j. T. 839 ; 58 Sol. Jo. 172 ; 21 Mans. 49, C. A. 
[nnotation : — Consd. Re Jubilee Cotton Mills, [1923] 1 Ch. 1. 

819. Shareholder’s right of rescission.] — 

te Biair Open Hearth Furnace Co., Ltd., No. 
J8, ante . 

r Issue of shares before statement filed .] — See 

Eo. 75, ante. 


Sect. 10. — CAPITAL. 

Sub-sect. 1. — Definitions. 

820. Fixed capital.] — 1908 Act does not, nor 
does the general law, prohibit a co. from distri- 
buting the clear net profit of its trading in any 
year unless its paid-up capital is intact or until it 
has first made good all trading losses incurred in 
previous years. 

There is no rule of law which forbids a co. from 
setting off an appreciation in the value of its 
capital assets, as ascertained by a bond fide valua- 
tion, against losses on revenue account. 

A manufacturing co. carrying on a newly 
.stablished business incurred losses on its trading 
account for some years after its incorporation & 
subsequently made profits. The directors set off 
the losses against an appreciation of the co.’s 
capital assets as ascertained by a valuation made 
by two of their number who were not expert 
valuers & approved by the co. in general meeting, 
& paid dividends out of the subsequent net profits 
without any further provision for replacing the 
losses. Depreciation of buildings, machinery, & 
plant had been charged in revenue account to an 
amount exceeding the losses: — Held: (1) in 
considering whether or not the dividends were paid 
out of capital the sums charged for depreciation 
could be written back to capital (Peterson, J.); 
(2) as the valuation was in fact made bond fide , & 
was approved by the co. in general meeting, the 
appreciation in value could properly be set off 
against losses (Peterson, J.) ; (3) there was no 
objection in law to such a revaluation & such a 
treatment of the appreciation in value ascertained 
thereby (Ct. of Appeal) ; (4) apart from any 
question as to the depreciation allowed for build- 
ings, etc., & whether or not the revaluation could 
be justified, the dividends were not in fact paid out 
of capital but out of current profits (Ct. of 
Appeal) ; (5) the fixed capital of a co. is what the 
co. retains in the shape of assets upon which the 
subscribed capital has been expended, & which 
assets either themselves produce income indepen- 
dent of any further action of the co., or, being 
retained by the co., are made use of to produce 
income or gain profits. The circulating capital of 


a co. is a portion of the subscribed capital intended 
to be used by being temporarily parted with & 
circulated in business in the form of using goods 
or other assets which, or the proceeds of which, 
are intended to return to the co. with an increment 
& to be used again & again & always return with 
accretions. When circulating capital is expended 
in buying goods which are sold at a profit or in 
buying raw materials from which goods are manu- 
factured & sold at a profit the amount so expended 
must be charged against or deducted from receipts 
before the amount of any profit can be considered 
(Swinfen Eady, L.J.). — Ammonia Soda Co. v. 
Chamberlain, [1918] 1 Ch. 266 ; 87 L. J. Ch. 193 ; 
118 L. T. 48 ; 34 T. L. R. 60 ; 62 Sol. Jo. 85, C. A. 

Annotation: — As to (4) Apld. Lawrence v . West Somerset 

Mineral Ry., [1918] 2 Ch. 250. 

821. Circulating capital.] — Ammonia Soda Co. 
v. Chamberlain, No. 820, ante. 

822. Leasehold iron ore mines.] — Bond v . 

Barrow H2emattte Steel Co., No. 1112, post. 

Registered capital — Under Stamp Act, 1891 
(c. 39), s. 112.] — See No. 1125, post . 

See , also , No. 867, post. 

Nominal capital.] — See No. 833, post. 


Sub-sect. 2. — Increase. 

A. What constitutes Increase. 

823. 1856 Act — Borrowing money.] — Bryon 
v. Metropolitan Saloon Omnibus Co., Ltd., 
No. 335, ante . 

Customs & Inland Revenue Act, 1889 (c. 7), 
s. 17.] — See No. 7839, post. 

Stamp Act, 1891 (c. 39), s. 113.] — See Nos. 7840- 
7842, post. 

B. How Effected. 

824 . By resolution under articles — Power to 
acquire other business for shares — Power to in- 
crease capital under articles exhausted — Issue 
invalid.] — The H. Bank & the I. Bank agreed to 
amalgamate on the terms that the II . Bank 
should take over the business of the I. Bank, & 
that the I. Bank shareholders should have the 
option of taking new shares to be issued by the H. 
Bank, to the amount of the shares they previously 
held in the I. Bank. By its arts, the H. Bank liad 

ower to amalgamate with or buy up any other 
ank, & pay for the same in shares or cash ; but 
previously to the agreement to amalgamate it had 
issued capital to the full amount allowed by its 
memorandum of assocn. The amalgamation was 
set aside in Chancery as ultra vires. In an action 
by the H. Bank for calls on shares allotted to 
deft, under the above agreement in lieu of the 
shares he previously held in the I. Bank : — Held : 
(1) deft, was not liable, for, even if the shares had 
been lawfully created, the transaction between the 
H. Bank & deft, fell with the amalgamation, & 
deft, was not estopped from denying that he was 
a shareholder ; (2) the shares were not lawfully 
created under the arts, of the H. Bank, nor were 
they an increase of its capital under 1862 Act, 
s. 12, since there had been only a resolution to 
increase the capital & no preliminary resolution to 
alter the arts.— B ank of Hindustan, China & 
Japan, Ltd. v. Alison (1871), L. It. 6 C. P. 222 $ 


PART III. SECT. 10, SUB-SECT. 2.— 

B. 

s. By special resolution — No power 
to increase capital in articles.}-— where 

J. — VOL. TX. 


there is no power to increase capital 
in the arts, a special resolution is 
required. — T wigg v. Thunder Hill 
Mining Co. (1893), 3 B. C. R. 101. — 

CAN. 
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Sect. 10. — Capital: Sub-sect. 2, B. f C. 9 D. & E.] 

40 L. J. C.P. 117 ; 23 L. T. 854 ; 19 W. ft. 505, 
Ex. Oil. 

Annotations: — As to (2) Consd. Re Bank of Hindustan, 
China & Japan, Campbell’s Case, Hippisley’a Case, 
Alison’s Case (1873), 9 Ch. App. 1 ; Mosoly v. Koffy- 
fontein Minos, 11910] 2 Ch. 382. 

825. Issue valid.] — Directors 

of the H. Bank had power by the arts, of assocn. 
to purchase or acquire upon such terms as they 
might think fit, the business & property of any 
co. carrying on a similar business, & to pay for 
such business & property in shares, in such manner 
as they might think expedient. The H. Bank 
having issued all the shares which it had power 
under its memorandum & arts, of assocn. to create, 
agreed in 3864, by special resolution, passed & 
confirmed at two extraordinary general meetings, 
to purchase the business of the I. Bank by the 
issue of 20,000 new shares to the shareholders of 
the I. Bank. The II. Bank took oyer the assets 
of the I. Bank & C., a shareholder of the I. Bank, 
accepted shares in the II. Bank under this agree- 
ment. 0. was put on the list of contributories of 
t he II. Bank on its being wound up in 1866, & 
paid without objection in 1869 calls made in the 
winding-up : — Held : it was not necessary for 
the H. Bank under 1862 Act, s. 12, to have altered 
its arts, of assocn., so as to give power to create 
additional capital by a previous special resolution, 
& the additional shares were lawfully created. — 
Re Bank of Hindustan, China & Japan, Camp- 
bell’s Case, Hippisley's Case, Alison’s Case 
(1873), 9 Ch. App. 1 ; 43 L. J. Ch. 1 ; 29 L. T. 
519 ; 22 W. R. J 13, L. C. & L. JJ. 

Annotations : — Consd. Taylor v. Pilsen Joel & General 
Eloctric Light. Co. (1884), 27 Ch. D. 268. Folld. Mosoly 
v. Koffyfontcin Mines, [1910] 2 Ch. 382. Reid. Re 
County Palatine Loan & Discount. Co., Teas dale’s Case 
(1873), 9 Oh. App. 54 ; Re Ituby Consolidated Mining Co., 
Askew’s Case (1874), 43 L. .1. Ch. 633 ; Hope v. Inter- 
national Financial Soc. (1876), 4 Ch. D. 327 ; Imperial 
Hydropathic Hotel Co., Blackpool v. Hampson (1882), 23 
Ch. D. 1 ; Re Briton Medical & General Life Assocn. 
(1889), 5 T. L. 11. 502 ; Re Wakefield Rolling Stock Co., 
f 1892 J 3 Ch. 165 ; Re North Cheshire Brewery Co. (1920), 
64 Sol. Jo. 463. Mentd. Eiclilmum v. City of Chicago 
Grain Elevators, [1891] 3 Ch. 459 ; Harriman v. Harriman, 
[1909] P. 123. 

826. Resolution of directors — Terms of 

issue to be settled by general meeting — General 
meeting necessary for issue.] — One of the arts, of 
assocn. of a co. provided for the increase of its 
capital in general meeting by the creation of new 
shares. The art. was afterwards amended by the 
substitution of the words “ by resolution of the 
directors ” for the words “ in general meeting.” 
Another art., provided that any new shares from 
time to time to be created might from time to time 
be issued with provisions as to preferential or 
deferred rights, premiums, & voting rights, on 
such terms as the co. might from time to time by 
resolution of a general meeting declare ; — Held : 
while the directors had power to pass a resolution 
creating new shares, such shares could not be 
issued without a resolution of the co. in general 
meeting. — Koffyfontein Mines, Ltd. v. Mosely, 
[1911] A. 0. 409 ; 80 L. J. Ch. 668 ; 105 L. T. 
115 ; 27 T. L. 11. 501 ; 55 Sol. Jo. 551 ; 18 Mans. 
365, H. L. ; affg. S. C. sub nom. Mosely v. Koffy- 
fontein Mines, Ltd., [1911] 1 Ch. 73, C. A. 

827. Notice of meeting — Must state 


specific increase — & that resolution extraordinary.] 

— By 1908 Act, s. 69 (1), a resolution shall be an 
extraordinary resolution when it has been passed 
by a majority of not less than three-fourths of such 
members entitled to vote as are present in person 
or by proxy where proxies are allowed, at a 
general meeting of which notice specifying the 
intention to propose the resolution as an extra- 
ordinary resolution has been duly given. By 
1908 Act, Table A, art, 41, the directors may, 
with the sanction of an extraordinary resolution 
of the co., increase the capital by such sum, to be 
divided into shares of such amount, as the resolu- 
tion shall prescribe. Notice of an extraordinary 
general meeting of a co., to which art. 41 applied, 
was given to each shareholder, the notice stating 
that the meeting was to be held in order to pass 
a resolution to increase the capital of the co. The 
meeting was held & a resolution was passed for 
the increase of the capital to £3,500 by the creation 
& issue of 1 ,500 shares of £1 each : — Held : the 
notice was insufficient, because it did not specify 
an intention to make the specific increase embodied 
in the resolution that was actually passed, & 
because it did not specify an intention to pass the 
resolution as an extraordinary resolution. — M ac- 
Connell v. Prill (E.) & Co., Ltd., [1916] 2 Ch. 
57 ; 85 L. J. Ch. 674 ; 115 L. T. 71 ; 32 T. L. R. 
509 ; 60 Sol. Jo. 556. 

828. By provisional order — Under Gas & 
Waterworks Facilities Act, 1870 (c. 70) — Public 
utility company incorporated under 1862 Act — 
Special resolution unnecessary.] — Where the arts, 
provided that the capital of a certain gas & water 
co. might be increased by special resolution, & 
provisional orders were made under Gas & Water- 
works Facilities Act, 1870 (c. 70), purporting to 
effect such increase of capital : — Held : the issue 
of such additional capital was valid & the holders 
thereof were entitled to be treated as members in 
the distribution of the surplus assets, although no 
special resolution had in fact been passed autho- 
rising such issue. — Re New Tredegar Gas & 
Water Co., Ltd. (1914), 59 Sol. Jo. 161. 

See , generally , Part IX., post. 

Effect of irregular increase.] — See Sub-sect. 2, 
D., post. 

C. Issue of Preference Shares. 

See Sect. 15, sub-sect. 1 , post. 

I >. Effect of Irregular Increase. 

829. Shareholder’s right to object — Loss of 
right — Acceptance of dividends.] — The capital of a 
joint stock co. was fixed at £10,000, but with 
power for a general meeting of the shareholders, 
duly convened according to certain forms, & by a 
majority of two-thirds of the then shareholders, 
to increase that amount to £100,000. No such 
meeting was held, but a false entry was made by 
the chairman in the minute-book of the co., 
stating that at an extraordinary general meeting 
of the co. it had been resolved to increase the 
capital from £10,000 to £100,000. The capital 
having been de facto increased, new shares having 
been issued & taken, profits having been made upon 
the increased capital, & dividends paid on such 


single occasion . — Re Massey Manu- 
facturing Co. (1880), 13 A. R. 446. 
—CAN. 

PART III. SECT. 10, SUB-SECT. 2.— 

D. 

t a. Premature exercise of condi- 
tional power to increase — Holder 
of new shares not liable to company's 


creditors .] — A co., incorporated under 
27 & 28 Viet. c. 23, with power to 
increase by bye-law the capital stock 
of the co. *' after the whole capital 
stock of the co. shall havo been allotted 
& paid in, but not sooner,” assumed to 
pass a bye-law increasing the capital 
stock from 1130,000 to $250,000 before 
the original capital stock had been 


paid in. P., an execution creditor of 
the co., whose writ had been returned 
unsatisfied, instituted proceedings by 
way of 8d. fa. against A. as holder of 
shares not fully-paid in the co. The 
shares alleged to be held by A. were 
shares of the increased capital & not 
of that originally authorised ; — Held : 
as there was evidence that the original 
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profits among all the shareholders for four years : — 
Held: the shareholders must be taken to have 
acquiesced, & could not now object to the irregular 
manner in which the shares had been increased. 
— Re Athenaeum Life Assurance Society, 
Richmond’s Case, Painter’s Case (1858), 4 
K. & J. 305 ; 32 L. T. O. S. 174 ; 70 E. R. 127. 
Annotations : — Refd. Re Magdalena Steam Navigation Co. 

S , 8 W. R. 329 ; Re Bank of Hindustan, China & 
, Campbell’s Case, Hippisloy's Case, Alison’s Case 
(1873), 9 Ch. App. 1. 

830. Signature of deed of settle- 

ment.] — Where a joint stock co. formed under a 
deed with power to create new shares of £100 each, 
at a general meeting duly convened creates new 
half shares of £50 each, & subsequently makes calls 
on such half shares, & a proprietor has signed the 
deed of settlement binding himself to take those 
hares & pay the calls made upon them i — Held : 
e is estopped from saying that, because such 
ares were not issued in conformity with the 
jnnal clause of the deed of settlement, he is not 
,*>ound to pay such calls, & is released from his 
obligation to concur in the call made by the official 
liquidator for the purpose of winding up the co. — 
Hull Flax & Cotton Mill Co. v. Wellesley 
(1860), 6 H. & N. 38 ; 30 L. J. Ex. 5 ; 2 L. T. 728 ; 
158 E. R. 16. 

Annotations .—Refd. Bank of Hindustan, China & Japan v. 
Alison (1870), L. R. 0 C. P. 54. Mentd. Bank of Hindustan, 
China & Japan v. Alison (1871), 23 L. T. 854. 


831. Shares issued in excess of capital — Subse- 
quent resolutions to increase capital — Operate as 
confirmation.] — The directors of a co. whose 
capital was £300,000, divided into 3,000 shares of 
£100 each, made an unauthorised issue of 1,000 
additional shares beyond their capital. They 
afterwards called general meetings, at which 
resolutions were passed to increase the capital to 
£600,000, to be divided into 60,000 shares of £10 
each: — Held: (1) the issue of the 1,000 shares, 
although originally ultra vires , was confirmed by 
these resolutions ; & the allottees of them were 
bound by the resolutions, <fe were rightly placed on 
the list of contributories in the winding up of the 
co. ; (2) although the sub-division of the original 


shares was illegal, yet where the original shares 
could be traced & identified, the shareholders 
were properly placed on the list of contributories. — 
Re New Zealand Banking Corpn., Sewell’s 
Case (1808), 3 Ch. App. 131 ; 18 L. T. 2 ; 16 W. R. 
381, L. J. 

Annotation: — As to (1) Refd. Bank of Hindustan, China & 

Japan v. Alison (1871), 19 W. R. 505. 

E. Other Cases . 

Allotment of new shares — In respect of old 
shares subject to trust — As part of trust estate.] — 
See Trusts & Trustees. 

Right to as between tenant for life & 

remainderman.] — See Settlements. 

Liability of executor or trustee.] — See 

No. 1256, post . 

832. Death of member between resolution 

& offer.] — “ Member ” in 1862 Act, Table A, art. 
27, which provides that on the increase of the 
capital of a co. the new shares shall be offered to 
the “ members ” in proportion to their existing 
shares, includes a deceased member so long as his 
name is on the register. 

Thus, where, in the case of a co. regulated by 
1862 Act, Table A., new shares had been created by 
special resolution in the lifetime of a member, but 
were not actually offered to the members of the 
co. until after his death : — Held : the legal personal 
representative of * the deceased member, whose 
name still remained on the register, could require 
an allotment of the shares which the lat ter would, 
if living, have been entitled to have offered him, 
these shares not yet having been disposed of by 
the co. 

Qu. : as to the title of the legal personal repre- 
sentative to the shares, if, as was not the case, the 
co. had sent by post a letter containing the offer 
directed to him at the registered address of the 
deceased member, or directed to the place of 
abode or business of the representative or his solr., 
&, not having received an answer applying for the 
shares within the time limited by the latter, had 
proceeded to dispose of them otherwise. 

Where one of the arts, of assocn. of a limited co. 


nominal capital of $1 30,000 was nevor 
paid in, the directors had no power 
to increase tho stock of the co., & as 
the Btock held by a A. consisted wholly 
of new unauthorised stock, P. was not 
entitled to recover. — Pace v. Austin 
(1884), 10 S. C. R. 132.— CAN. 

b. Requirements of articles for re- 
solution to increase not observed — 
Holders of new shares not liable as 
contributories.] — A co. was originally 
incorporated with a capital stock of 
common shares. This original capital 
stock was subsequently reorganised 
into preference & common stock. 
Later the directors passed a resolution 
which purported to increase the capital 
stock by the creation of new shares. 
The shareholders afterwards passod 
a resolution in tho same terms as that 
of the directors. Under the arts, 
of assocn. the directors should have 
had the sanction of tho shareholders 
before, & not after, they passed the 
abovo resolution. The shareholders 
had the power to pass their resolution 
to create new shares, but if no direc- 
tions were given by the said resolution 
the shares were to be dealt with by 
the directors " as if they were part 
of the original capital.’ 11 Preference 
shares were issued under these resolu- 
tions. The co. wont into liquidation : 
-Held: the holders of the shares 
issued as preference shares were not 
iable as contributories since the 
iirectors had no power to pass a 
’esolution to create new shares with- 
>ut having first obtained the sanction 
>f the shareholders & since, in the 


absence of spocial directions, no 
preference shares could legally bo 
issued under the resolution passod by 
the shareholders. — Re Bankers’ Trust 
& Barnsley (1914), 29 W. L. It. 479 ; 
30 W. L. R. 738 ; 7 W. W. R. 171 ; 
8 W. W. R. 38 ; 21 D. L. R. 623.— 
CAN. 

PART III. SECT. 10, SUB-SECT. 2.— 

E. 

o. Increase for purpose of meeting 
liabilities — Members of unlimited com- 
pany not bound to accept new shares — 
Unless articles so provide.}— A co. 
registered under Part I. of Companies 
Statute, 1864 (No. 190), as an unlimited 
co., which is unable to pay its debts 
inasmuch as all its authorised capital 
is fully paid-up, cannot increaso its 
capital by issuing new shares & foroing 
them on. its members in order to meet 
its liabilities or for the purposes of 
winding up, unless the authority to 
do so is expressed in the language in 
its arts, of assocn. Where such new 
shares have been issued to existing 
shareholders pro rata in a case in 
which no Buch power is given, & they 
have had express notice thereof, & 
that their names are on the register 
therefor, & do not repudiate them 
until after the commencement of the 
winding up of the co, but say nothing 
to intimato that they accopfc them, 
they are not estopped from claiming 
the rectification or the register & tho 
list of contributories, inasmuoh as 
they nevor contracted to take any 
new shares. — Re Victoria Sugar Co. 


Turnbull’s Case, Sumner’s Case, 
Tiiornely’s Case, Francis’s Case 
(1887), 14 V. L. R. 471.— AUS. 

d. New shares allotted by directors 
to themselves — Object to control voting 
power — Invalid.] — The directors of a 
co. passed a bye-law increasing tho 
oapital stock by 2,000 shares, which 
was sanctioned by a majority of two- 
thirds in value of tho body of share- 
holders at a meeting. The first batch 
of 350 shares the directors ex parte 
allotted at par to five of themselves, 
& also allotted tho remaining 1,650 
to the samo five, but only after issuing 
a circular to the body of shareholders, 
whereby the latter wore invited to 
state whether they desired to increase 
their holdings, & wherein it was sot 
forth that such shares might be 
allotted as seemed to tho directors 
desirable & necessary. I’ltf. & other 
shareholders acting with him made 
no response oxcept by way of protest. 
By the no.’s Act of incorporation, 50 
Viet. c. 95, ss. 13 & 46 (o), the capital 
stock could be increased, only upon 
approval by two-thirds in value of tho 
shareholders. The directors did not 
wish or intend to allot the now stock 
among tho shareholders pro rata, but 
so to deal with ijio last 1,650 shares, 
as to appropriate for themselves 
enough shares to give them more than 
a two-thirds majority in value of share- 
holders : the minority share- 

holders were not required to submit 
to the form of application proposed 
by the circular ; there was no recogni- 
tion of any right on tho part of existing 
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Sect, 30. — Capital: Sub-sect, 3, B., C. dfcP.] 

amount & denomination of its shares. In 1874 a 
special resolution was passed for raising £60,000 
by the issue of 6,000 shares of £10 each, which were 
to be paid up in full on allotment, & to be entitled 
to a fixed preferential dividend of £10 per cent. 
These shares were all taken & paid up. In 1884 
one of the submarine cables of the co. broke down, 
& was lost, diminishing the assets by about one 
half. The co. passed a special resolution for 
reducing the capital to one half by reducing to one 
half the nominal amount of each share, ordinary or 
preferential. A preferential shareholder brought 
an action on behalf of himself & the other preferen- 
tial shareholders, to restrain the co. from acting 
on that resolution & from applying to the ct. to 
sanction it: — Held: (1) the preference share- 
holders took their shares subject to the provisions 
of the arts., which contained a power to the co. to 
reduce its capital, & alter the amount & denomina- 
tion of its shares. There was no bargain with the 
preference shareholders that they should receive 
£6,000 a year on the whole of their shares, the 
resolution being satisfied by their receiving £10 per 
cent, on the nominal amount of their shares, & 
what was proposed to be done was no breach of 
the contract with them. 

(2) (Cotton, L.J.). If what it was proposed to 
do had been a breach of the contract with the 
preference shareholders, the preference share- 
holders would have had a right to prevent the co. 
from exercising, in a manner inconsistent with the 
contract, the powers for reduction of capital given 
by 1867 Act, & Companies Act, 1877 (c. 26). 

(3) (Cotton, L.J.). Semble : on an application 
to sanction a reduction of capital the judge, though 
satisfied that the rights of creditors are not inter- 
fered with by the reduction, is not bound to sanc- 
tion it if he sees that it would work unfairly as 
against any shareholders who do not consent to 
it. — B annatyne v. Direct Spanish Telegraph 
C o. (1886), 34 Ch. D. 287 ; 56 L. J. Ch. 107 ; 55 
L. T. 716 ; 35 W. R. 125 ; 3 T. L. R. 104, C. A. 

Annotations : — Folld. Re Barrow Haematite Stool Co. (1888), 
39 Ch. 1). 582. Consd. Re Alabama, New Orleans, Texas 
& Pacific Junction lty., [1891] 1 Ch. 213 : lie Hyderabad 
(Deccan) Co. (1896), 75 L. T. 23. Reid. Re London & 
New York Investment Corpn., fl895) 2 Ch. 860 ; Re 
Crystal Palace District Electric Supply Co. (1900), 44 
Sol. Jo. 644 ; Re Credit Assce. & Guarantee Corpn., 
[1902] 2 Ch. 178 ; Re Mackenzie, [1916) 2 Ch. 450. Mentd. 
Christie v. Northern Counties Permanent Benefit Bide. 
Soc. (1889), 61 L. T. 796. 

844 . Scheme unjust or inequitable.] 

— Re Barrow Hematite Steel Co., No. 902, 
post . 

To approve subject to conditions.]— See 

No. 843, ante . 

345, Interests of one class of shareholders 

— May be unequally affected.]— British & 


American Trustee & Finance Corpn. v. Couper, 
No. 840, ante . 

See, also , No. 902, post . 

843, Considerations affecting — Object of 

reduction, distribution of assets among share- 
holders — Company ceasing to trade.] — The ct. 
refused to confirm a proposed reduction of capital 
under the Cos. Acts where it appeared that the 
co. had for the last five years ceased to carry on 
trade, & that the real object of the petition was to 
enable the whole of the available assets to be , 
distributed amongst the shareholders by the 
machinery of reducing the capital. — Re Wallasey 
Brick & Land Co., Ltd. & Reduced (1894), 63 
L. J. Ch. 415 ; 70 L. T. 870. 

847. Objections of dissentient share- 

holders — Though interest small.] — Re Crystal 
Palace District Electric Supply Co., Ltd. 
(1900), 44 Sol. Jo. 644. 

848. Interests of existing share- 

holders.] — Poole v . National Bank of China, 
Ltd., No. 842, ante . 

849. Interests of future share- 

holders.] — Poole v. National Bank of China, 
Ltd., No. 842, ante . 

C . What constitutes Reduction. 

850 . Sale of part of capital assets — Sc distribu- 
tion of proceeds.] — Pltf. & nine other persons 
formed themselves into a limited co., under 1862 
& 1867 Acts, & executed arts, of assocn. which 
empowered the directors, on behalf of the co., to 
buy & also to sell land, but which contained no 
regulation authorising a reduction of capital. At 
the timo of the registration of the co. the ten 
shareholders were the co-owners of lands which 
they had purchased with moneys subscribed by 
themselves in equal shares, & after the registration 
they conveyed those lands to themselves on behalf 
of the co. There was no other paid-up capital of 
the co. except the lands so conveyed, & certain 
moneys expended on the improvement thereof 
which had also been subscribed by the share- 
holders in equal shares. The directors afterwards 
sold a portion of these lands which they alleged 
was not required for the purposes of the co., & 
divided the proceeds among the shareholders in 
equal shares, paying to nine of the shareholders 
the amount of their shares therein. Pltf. refused 
to receive his share, & filed his bill against the 
co. & the nine other shareholders: — Held: (1) 
the division of the purchase-money among the 
shareholders was a reduction of capital & was 
ultra vires & invalid ; (2) the nine shareholders 
must pay back to the co. the amounts which they 
had respectively received ; (3) pltf. was not bound 
by acquiescence, for though he was aware of the 
intended sale two years before bill filed, he was 


PART III, SECT. 10, SUB-SECT. 3.— 

C. 

h. Resolution rescinding interdepen- 
dent issue — Of original rmw shares — 

Where previous resolution to increase 
invalid — Reduction as to original 
shares.] — A limited co. was regis- 
tered under Indian Companies Act 
(X. of 1866). Tlio original capital j 
of the co. consisted of R.4,00,000 
divided into 1,600 shares of R.250 each. 
In 1882 the capital of the co. was in- 
creased by R. 1,00,000, divided into j 
1,600 shares of R.62.8. The resolu- 
tion to increase the capital was not 
passed In accordance with the arts, 
of a8socn.,that is, not with “the sanc- 
tion of a special resolution of the 
co. passed at a general meeting.” On 
Nov. 5, 1884, a resoltuion was passed 
at a general meeting of the co. that 


] the shareholders should take up 459 
shares of the original capital & 1,027 
! shares of the increased capital, which 
! were then In the hands of the co., 
i in the proportion of ono share to every 
| two shares already held by them. In 
j pursuance of this resolution, applts. 
took up several shares of tho original 
capital as well as of tho new capital. 
On Oct. 19, 1885, a general meeting 
of the co. was held, at which it was 
resolved that the resolution of 
Nov. 5, 1884, & all acts done in 
connection with it, should bo set aside, 
that the shares taken by the share- 
holders in pursuance of that resolution 
should be taken back by the co., & 
such amounts as had been paid by 
them on those shares should be 
credited to their names in the co. *s 
books. This was accordingly done, 
& the shares were transferred to the 


name of the co. In Oct. 1886, the co. 
was wound up by order of the ct. 
In settling the list of contributories : — 
Reid: with respect to the shares of 
the original capital, the resolution of 
Oct. 19, 1885, was Illegal & invalid. 
It operated, not as an investment by 
the co. of its funds in its own shares, 
but as an extinguishment of tho shares, 
& such extinguishment was virtually 
a reduction of the capital which could 
not be done without complying with 
Indian Companies Act (VI. of 1882), 
s. 13. The holders of such shares 
were therefore properly placed on the 
list of contributories. — Bhimbhai v, 
IshwardAs Jugjiwandas (1893), 
I. L. R. 18 Bom. 152.— IND. 

k. Not conversion & re-allocation 
— Partly-paid converted into fully- 
paid shores.)— -A limited liability co. 
under its memorandum of assocn. had 


'art III. — Companies under Companies 

ot then aware of the intended division of the 

roceeds, nor of the illegality of such division. — 

■ Holmes v. Newcastle-upon-Tyne Freehold 
^Abattoir Co. (1875), 1 Ch. D. 682 ; 45 L. J. Ch. 
383 ; 24 W. R. 505. 

Annotation: — As to (1) Refd. Guinness v. Land Corpn. of , 

. Ireland (1882), 22 Oh. D. 349. 

851. Surrender of part of investment of capital 
to improve remainder — Not a reduction requiring 
sanction of court.] — A limited co., having power 
to invest its capital, & acting within the scope of 
its business as described in its memorandum of 
assocn., is at liberty to surrender part of a particu- 
lar investment with a view to improving the j 
|pmainder ; & such a surrender is not a reduction j 
of capital within 1867 Act, & Companies Act, 1877 
(c. 26 ) . Thus , where a limited financial coipn. , hold- 
ing shares in a railway co. whose shares had become ; 
valueless through inability to complete its line 
for want of sufficient capital, proposed, as part of j 
a scheme for raising further capital, to surrender 
some of their shares, & so, by assisting to promote 
the completion of the line, to give a substantial 
value to their remaining shares : — Held : this was 
not a reduction of capital requiring the sanction 
of the ct. under above Acts. — Thomson v. 
Trustees, Executors & Securities Insurance 
Corpn., [1895] 2 Ch. 454 ; 65 L. J. Ch. 66 ; 73 
L. T. 149 ; 44 W. JR. 237. 

See, also , Nos. 867, 931, post . 

Reduction of paid-up capital — Nominal capital 
not reduced.] — See Nos. 926, 927, post. 

D, What Companies may Reduce . 

852. Pre-existing company registered under 
1862 Act — Power of reduction given by deed of 
settlement — Lost on registration.] — The proviso of 
1862 Act, s. 196, has not the effect of preserving to 
a co. in existence at the date of the Act, & after- 
wards registered under it as a limited co., a power 
to reduce the amount of its capital originally given 
by its deed of settlement. After registration under 
the Act with limited liability, such power is gone. — 
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Droitwich Patent Balt Co., Ltd. v. Curzon 
( 1867), L. R. 3 Exch. 35 ; 37 L. J. Ex. 2 ; 17 L. T. 
180. 

Annotations : — Refd. Holmes v. Newcastle-upon-Tyne Free- 
hold Abattoir Co. (1876), 1 Ch. D. 682 ; Guinness v. Land 

Corpn. of Ireland (1882), 22 Ch. JD. 349. 

853. Effect of power to reduce in articles — 
Subsequent issue of preference shares — Liable to 
reduction.] — Bannatyne v. Direct Spanish Tele • 
graph Co., No. 813, ante . 

854. Effect of contract excluding reduction.] — 

Re Barrow Haematite Steel Co., No. 902, post. 

855. Unlimited company — Provision in articles.] 
— There is nothing in Cos. Acts to prevent an 
unlimited co. being associated on the terms that 
its members may withdraw from membership in 
the mode pointed out by its memorandum & arts, 
of assocn., so as to be free from liability in the event 
of a winding up. Semble : such a co. may validly 
provide by its memorandum & arts, for a return 
of capital to its members. 

Qu. : whether, in the absence of express power 
in its memorandum or arts, of assocn., an unlimited 
co. can allow its members to withdraw from 
liability as such . — Re Borough Commercial & 
Building Society, [1893] 2 Ch. 242 ; 62 L. J. Ch. 
456 ; 69 L. T. 96 ; 41 W. R. 313 ; 9 T. L. R. 282 ; 
37 Sol. Jo. 269 ; 3 R. 339. 

No power in articles — Alteration of articles 
necessary.] — See No. 937, post 

856. Power in memorandum — Alteration 

of articles necessary.] — The memorandum of 
assocn. of a co. gave the co. power to reduce its 
capital but the arts, of assocn. of the co. contained 
no such power. The co. passed special resolutions 
purporting to reduce its capital, & petitioned the 
ct. for confirmation of the reduction : — Held : the 
word “ regulations ” in 1867 Act, s. 9, meant the 
arts. & not the memorandum of assocn., & it was 
necessary to alter the arts, by inserting a power 
to reduce capital before passing a special resolution 
for reduction . — Re Dexine Patent Packing & 
Rubber Co. (1903), 88 L. T. 791. 

Resolution for reduction — Combined with 


resolution was pasHod reducing the 
capital of the co., which was confirmed 
at a second meeting. The co. then 
presented a petition praying the ct. 
to confirm the reduction of share 
capital in terms of the resolution, 
which petition the ct. remitted for an 
inquiry & report as to regularity of 
proceedings. It was reported that the 
co. had no power to reduce under its 
original regulations. By Companies 
Act, 1867, s. 9, -the regulations should 
in tiio first place bo modified giving 
the co. power to reduce, & afterwards 
the resolution to reduce capital should 
be passed. Petitioners claimed that 
a reduction of capital was a proceeding 
authorised under the above Act, though 
not specially mentioned in its arts, of 
assocn. The ct. refused to grant the 
prayer of petitioners. — Avery & Co., 
Ltd. (1890), 17 R. (Ct. of Scss.) 1101 ; 
27 Sc. L. It. 856. — SCOT. 

n. .] — A co. which 

under its arts, of assocn. had no power 
to reduce its capital, passed at an 
extraordinary general mooting two 
resolutions, one of which adopted new 
arts, whoreby the co. was authorised 
to reduce its capital, Sc the other 
providing for the reduction in a certain 
way. These resolutions were both 
only confirmed as special resolutions 
pursuant to Companies (Consolidation) 
Act, 1908, s. 46, at a subsequent 
extraordinary meeting : — Held : the 
procedure was incompetent in that at 
the time the resolution to reduce was 
adopted there was no power to reduce, 
such resolution not being competent 
until the resolution conferring that 
power had been duly confirmed. — 


a capital of £50,000, divided into 
50,000 shares of £1 each, with power 
to reduce its capital. All its shares 
had been issued, 12s. 6 d. being paid 
up on each share. The shareholders 
unanimously passed & confirmed a 
special resolution that the capital of 
the co. should be converted, from 
50,000 shares of £1 each with 12s. Gd. 
paid-up into 50,000 shares of £1 each 
with the full amount paid-up on 31,250, 
leaving 18,750 to be issued at the 
discretion of the directors ; & that 
such conversion should he effected by 
re-allocating the share capital among 
the shareholders, crediting to each 
of them one £1 share for each pound 
sterling at his credit in the share 
capital account. The co. presented a 
petition for confirmation of the “ reduc- 
tion of capital resolved on by ** the 
special resolution above-mentioned. 
All the creditors of the co. consented. 
The ct. refused to confirm tho resolu- 
tion on the ground that it effected a 
“ conversion ” & “ re-allocation/* & 
not a reduction of capital. — Re Walker 
Steam Trawl Fishing Co., Ltd., 
Petitioners, [1908J S, C. 123.— SCOT. 

1. Option to resell shares to com- 
pany — Stibscribed for in consideration 
for appointment as manager. ] — Pltf . 
became salesman to, & manager of, 
deft, co., now in liquidationT f or a 
period of two years at a salary of £20 
per month. In consideration of his 
appointment, pltf. took & paid for 
200 fully paid-up £1 shares in tho co., 
it being agreed that pltf. should not 
alienate his shares during the period 
of two years, & at the end of that 
period, if pltf. desired, the co. should 


repurchase) tho shares at par. Tho 
contract was entered into on behalf ! 
of tho co. by S., the managlrg director, ! 
who represented that he nad power | 
to enter into the contract. Table A 
of tho Companies Act in Bubstanco 
regulated the working of the co. No 
formal delegation of their powers was 
made to S. by tho other directors, but 
in practice they allowed him to super- 
intend the business of the co. Before 
tho lapse of tho period of two years 
the co. wont into liquidation. Tho 
liquidators having repudiated the 
contract, pltf. sued them for damages 
based on tho amount of tho purchase 
price of the shares & salary for the 
unexpired portion of tho period of 
two years : — Held : the undertaking 
by the co. to repurchase pltf.’s shares 
was illegal & unenforceable, as it was j 
in effect an unauthorised reduction i 
of the capital of the co. — Wolfe v. j 
Smyth & Crawford (Liquidators), i 
£1914 J C. F. D. 187.— S. AF. I 


PART III. SECT. 10, SUB-SECT. 3 — 

D. 

m. No power in articles — Necessity 
for valid alteration — Before resolution 
to reduce.}— The memorandum of 
aBsocn. of a co. provided that tho 
capital of the co. should he £15,000 
divided into shares of £1 each, with 
power to tho co. to increase or decrease 
the capital as provided by the arts, 
of assocn. The co. was also empowered 
to modify the arts. There was no 
provision in the arts, for the reduction 
of capital. At an extraordinary meet- 
ing of the co. on Dec. 19, 1889, a special 
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Sect. 10. — Capital: Sub-sect. 3, D. & E. (a) i. & ii., 
( b ) & (c) & F. (a) i .] 

resolution taking power under articles.] — See No. 
939, post . 

Company formed under 1844 Act — Registered 
under 1862 Act.] — See No. 892, post . 

Company ceasing to trade.] — See No. 846, ante, 

E. Grounds for. 

(a) Capital Lost or Unrepresented by Available 

Assets. 

i. What constitutes Loss. 

857 . General rule.] — I want to add a word as 
to what Companies Act, 1877 (c. 26), means by 
“ lost capital or any capital unrepresented by 
available assets.” First, what does “ lost ” mean ? 
It does not mean temporarily lost ; that is to say, 
the figure at which, owing to a temporary depres- 
sion — say, by the condition of the Stock Exchange 
at the moment, or the property market, or what- 
ever it may be — the property may be stagnant. 
You must show that ** lost ” for the purposes of 
the statute is not temporarily, but permanently 
lost. Then I must qualify the word “ per- 
manently.” It does not mean irretrievably lost ; 
it does not mean that the value which you put 
upon the property never can be appreciated again. 
But it means that, looking at the state of things, 
reasonable men are able to say that with a proper 
valuation of the property, & for which they can 
sell it in a depreciated market, that the value of it, 
having regard to its potentialities, does not exceed 
so much. If that is the meaning of the statute, 
then for this purpose the capital referred to is lost. 
But that word “ lost ” has, I think, a light thrown 
upon it by the succeeding words of the statute, 
“ or any capital unrepresented by available 
assets.” That, again, does not mean that the co. 
may write off capital because it is not liquid at the 
moment & cannot be turned into money. The 
succeeding words show that the meaning of the 
word “ lost ” is not that the co. must prove that 
the capital has irretrievably gone, but that the co. 
must prove that for some reason or other they have 
no asset to which they can point & say : “ For 
that sum of money for which we have taken credit 
in our balance-sheet, we have a representation by 
such & such a property.” In fact, in dealing with 
this statute you have to deal with all questions of 
value reasonably to see whether — not temporarily 
or irretrievably, but permanently, in the sense 
which I have endeavoured to express — the asset 
which the co. took at one figure has fallen to 
another figure, & they have lost the difference 
(Buckley, J.). — Re Welsbach Incandescent 
Gas Light Co., Ltd., No. 922, post . 

858 . Amount paid up on forfeited shares — 
Since distributed as dividends.] — Re London & 
City Land & Building Co., [1885] W. N. 137. 

859 . Shares Issued at a discount — Not a loss of 
capital — Shareholders liable for balance.] — The 
liquidator of a co. in voluntary liquidation entered 
into an agreement, under 1862 Act, s. 161, for the 
sale of its property to a new co., part of the con- 
sideration being the issue to each shareholder of 
the old co. of one share of £1 in the new co., with 
15s. credited as paid up thereon, in exchange for 


each fully paid-up share of £1 in the old co. h 
by such shareholder, & that the remaining 5s. \ 
share should be payable by the allottee at t 
times mentioned in the agreement. The whole 
the shares in the new co., 500,000 in number, wc 
issued to the shareholders in the old co. in t 
manner mentioned in the agreement. Prior 
their issue a contract providing for their beii 
issued in that way was filed with the registrar 
Joint Stock Cos., under 1867 Act, s. 25. The c 
afterwards increased its capital by the creation < 

500.000 more shares of £1 each, of which 50, 0G 
were issued as fully paid up as the consideratio 
for the purchase of other property by the co., < 

240.000 were issued at a discount of 15s. per shar< 
a contract being in each case filed, prior to th 
issue, with the registrar of Joint Stock Co? 
After this had been done the co. passed a specia 
resolution for the reduction of the capital by can 
celling paid-up capital to the extent of 15a. pe 
share, as having been lost or being unrepresented 
by available assets. The co. petitioned for th< 
confirmation of the resolution by the ct. There 
was no evidence of any loss of capital otherwise 
than by reason of the issue of the shares at a 
discount : — Held : the issue of the shares at a 
discount was illegal, & the shareholders were still 
liable to the extent of 15s. per share. Therefore 
the proposed reduction of capital could not be 
confirmed by the ct. — Re New Chile Gold 
Mining Co. (1888), 38 Ch. D. 475 ; 57 L. J. Ch. 
1042 ; 59 L. T. 506 ; 36 W. R. 909 ; 4 T. L. R. 430. 

860 . Patents acquired not worth purchase 
price.] — Re Gatling Gun, Ltd., No. 878, post . 

861 . Preliminary expenses.] — Capital properly 
expended by a co. in preliminary expenses cannot 
be treated as lost capital or capital unrepre- 
sented by available assets, within Companies Act, 
1877 (c. 26), s. 3, so as to entitle the co. to reduce 
its capital by the amount so expended. — Re 
Abstainers & General Insurance Co., [1891] 2 
Ch. 124 ; 60 L. J. Ch. 510 ; 64 L. T. 256 ; 39 W. R. 
574. 

Annotations: — Refd. Re Barrow Heematite Steel Co., [1900] 

2 Ch. 816 ; Re Crystal Palace District Electric Supply Co. 

(1900), 44 Sol. Jo. 644 ; Re Hoare (1904), 73 L. J. Ch. 601. 

862 . Goodwill must be taken into account.] — 

Re Crystal Palace District Electric Supply 
Co., Ltd. (1900), 44 Sol. Jo. 644. 

863 . Where reserve fund created out of profits 
— Loss apportioned between capital & reserve.] — 
Under Companies Act, 1877 (c. 26), the capital of a 
co. may be reduced if any capital has been lost, 
or is unrepresented by available assets. The 
directors of a co. were empowered by the arts, of 
assocn. to create a reserve fund out of the profits 
of the co. for such purposes as they should think 
conducive to the interests of the co., & to employ 
the reserve fund in the business of the co. without 
being bound to keep the same separate from the 
other assets. The co. had built up a reserve com- 
posed partly of premiums received for leases, 
partly of premiums received on the issue of 
preference shares, & partly of ordinary business 
profits. The reserve was used in the co.’s business, 
& was not kept separately invested. The co. had 
incurred a loss arising from the depreciation in the 
value of its public-houses below the amount 
stated in the co.’s balance-sheet. The co. accord- 


— Re Oregon Mortgage Co., Ltd., 
[1910] S. C. 964.— SCOT. 

PART III. SECT. 10, SUB-SECT. 3.— 
E. (a) i. 

o. Bad debt .] — A oo. with a paid- 
up capital of £50,000 in £1 shares, 
of which half were preference & the 


other half ordinary shares, presented 
a petition for an order confirming' a 
resolution to reduce the capital to the 
extent of £12,500, that amount having 
been lost or not being represented by 
available assets. The ct. remitted 
the petition to a reporter, who reported 
that a sum of £13,500 had been lost 


as the result of a bad debt, but that 
the last balance-sheet of the co., if 
effect was given to the proposed reduc- 
tion, showed an apparent surplus of 
£1,811, which could be immediately 
used for payment of dividend. He 
was therefore of opinion that the 
capital lost or unrepresented by avail- 
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gly applied for the sanction of the ct. to a scheme 
reduction of capital whereby the co., while 
taining a small portion of the reserve, attributed 
the reserve more than its rateable proportion, 
to the capital account less than its ratable 
roportion, of the loss : — Held : the reserve having 
een properly created out of profits, in ascertaining 
e amount of capital lost, the loss of assets ought 
be treated as ratably apportioned between the 
erve & the capital account, & in the absence of 
ial circumstances, the co. in proposing a 
erne for reduction of capital was not bound to 
out the whole of the reserve, or to attribute 
more than its due proportion of the loss 
h it might do so if it chose ; & the ct. 
oned the scheme. — Re Hoare & Co., Ltd. 
uced, [1004] 2 Ch. 208 ; 73 L. J. Ch. 601 ; 
T. 115 ; 20 T. L. R. 581 ; 53 W. R. 51 ; 48 
o. 559 ; 11 Mans. 307, C. A. 

Mon : — Apld. Re Howland v . Marwood's S.S. Co. 
6), 51 Sol. Jo. 131. 

. No part of loss attributed to reserve.] 

Rowland & Marwood’s S.S. Co., Ltd. & 
iuced (1906), 51 Sol. Jo. 131. 

ii. Proof of Loss. 

Whether necessary.] — See Nos. 987-991, post. 

— To found Jurisdiction.] — See No. 842, ante . 

(b) Capital in Excess of Requirements. 

See Sub-sect. 3, F. (e), post. 

(e) Reserve in Excess of Requirements. 

See Sub-sect. 3, F. (/), post. 



F. How Effected . 

(a) By Cancellation of Shares. 
i. Whole of Particular Class of Shares. 

865. Founders’ shares — Consideration in excess 
of nominal value — Paid out of reserve profits.] — 

Re Bowman, Thompson & Co. (1889), June 24, 
cited in Halsbury’s Laws of England, Vol. V., p. 
106 . 

866. Loss of capital borne primarily by 

founders’ shares.] — An investment co., whose 
capital was divided into founders’, preference & 
ordinary shares, had by depreciation in the value 
of its investments suffered a considerable loss of 
capital, & there appeared to be no reasonable 
prospect of anything ever coming to the holders of 
the founders’ shares, either in respect of capital or 
dividend. By the constitution of the co. the 
founders’ shares were, in the event of liquidation, 
to bear in the first instance losses of capital. The 
memorandum of assocn. provided that preference 
shares might be issued on such terms as the co. 
should by special resolution determine. Shares 
preferred both as to capital & dividend were issued 
by the directors without any special resolution 
having been passed ; but at meetings subse- 
quently held & attended by all classes of share- 
holders resolutions were unanimously passed 
adopting the terms under which the preference 
shares were issued. The ct. presented a petition 
for the confirmation by the ct. of resolutions for 
reduction which involved the total extinction of 
the founders’ shares & threw the remainder of the 
loss upon the ordinary shares : — Held: (1) issue 
of the preference shares without the passing of a 
special resolution was capable of ratification by the 
ct. & had been ratified ; (2) the scheme of reduction 
was not unfair & ought to be sanctioned. — Re 


London & New York Investment Corpn., 
[1895] 2 Ch. 860 ; 64 L. J. Ch. 729 ; 73 L. T. 280 ; 
44 W. R. 137 ; 2 Mans. 541 ; 13 R. 749. 
Annotation: — Reid. Re National Bank of China (1905), 49 

Sol. Jo. 298. 

857 , Not unrepresented by assets — Nor 

excess capital — Consideration right to ordinary 
shares.] — A co. limited by shares cannot, under 
1867 Act, & Companies Act, 1877 (c. 26), reduce 
its nominal & its paid-up capital by cancelling, 
with the consent of the holders, paid-up shares, 
where the amount has been neither lost, nor is 
unrepresented by available assets, nor is to be 
returned as in excess of the wants of the co., unless 
the reduction is so made as not to affect the 
equilibrium of the balance-sheet to the prejudice 
of creditors. 

The capital of a co. was £700,300, divided 
into 350,000 preference, 350,000 ordinary, & 300 
founders* shares, all of £1 each & fully paid-up. 
By a conditional agreement between the holders 
of the founders’ shares, the co. & the directors, it 
was agreed that the co. should be at liberty to pass 
resolutions cancelling the founders’ shares & 
increasing the capital by creating 78,000 new 
ordinary shares, & that on the agreement becoming 
absolute each holder of founders’ shares should in 
respect of every founder’s share be entitled to an 
allotment of 260 of the new shares. The agreement 
was to become absolute upon its being ratified by 
the holders of founders’ shares & the co., the 
resolutions being passed & the sanction of the ct. 
to the reduction being obtained. The agreement 
was ratified, & the resolutions passed, & it was 
intended, on the sanction of the ct. being obtained, 
to issue the 78,000 new ordinary shares to the 
holders of the founders’ shares. On petition to 
sanction the reduction : — Held : the agreement to 
take the new shares being conditional on, & not 
taking effect till after the reduction, the ct. had 
not power to sanction it ; but if the petition were 
amended so as to show that the 78,000 shares had 
been allotted, & paid for, & the holders of the 
founders’ shares declared themselves trustees of 
the latter, for the co., the ct. could sanction it. — 
Re Anglo-Frencii Exploration Co., [1902] 2 Ch. 
845 ; 71 L. J. Ch. 800 ; 51 W. R. 8 ; 18 T. L. R. 
750 ; 46 Sol. Jo. 700 ; 9 Mans. 432. 

Annotation : — Dbtd. Poole v. National Bank of China, [1907] 

A. C. 229. 

See, also , No. 842, ante. 

858. Scheme involving increase of capital 

— & issue of new capital at discount.] — A co. 

passed a resolution to reduce its capital by can- 
celling a class of £1 deferred shares in the nature 
of founders’ shares upon the terms of an agree- 
ment that the deferred shareholders should 
consent to the cancellation, &, as soon as the 
reduction was confirmed, the capital should be 
increased, & each deferred shareholder should 
receive 100 £1 ordinary shares, part thereof, in 
exchange for each £1 deferred share. The agree- 
ment was conditional on the co. obtaining an order 
confirming the reduction. The petition for the 
confirmatory order was supported by all the 
shareholders. There were practically no creditors, 
the only debts being a small sum for current 
expenses : — Held : as the reduction scheme in its 
entirety really involved an increase of capital, & 
an issue of part thereof at 99 per cent, discount 
without any consideration to the co. it was wholly 
illegal, & the reduction could not be confirmed. — 
Re Development Co. op Central & West 


capital by the gum of £12,500. — 
Morton (George), Ltd., Petitioners 
(1900), 2 F. (Ct. of Sess.) 1032.— SCOT. 


able assets was £12,500 less £1,811. 
Petitioners did not impugn the ac- 
curacy of these figures. The reporter 


also reported that the interests of 
creditors were not affected. Tho ct. 
confirmed the resolution to reduce the 
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Sect. 10. — Capital: Sub- sect. 3, F, ( a) i., ii. & in.] 

A¥Sica 7T19021 1 Oh. 547 ; 71 L. J. Oh. 310 ; 86 
L. T. 323 ; 50 W. R. 456 ; 18 T. L. R, 337 $ 9 
Mans. 151. 

869. Preference shares — Under sinking fund 
provided by articles.] — The capital of a co. was 
divided into ordinary & preference shares, which, 
by the memorandum, were to have the rights 
specified in the arts, of assocn. The arts, provided 
for a preferential dividend, & for setting aside 
out of the net profits, a sum equal to 20 per cent, 
of the amount of the preference shares for the 
formation of a sinking fund to pay off the prefer- 
ence shares at the end of five years ; subject to 
this, the rest of the net profits belonged to the 
holders of ordinary shares. The co. proposed to 
pay off Sc cancel all the preference shares pursuant 
to the arts., & presented a petition for reduction on 
this basis : — Held: (1) the memorandum & arts, 
of assocn. created a valid contract, binding on 
both classes of shareholders, that a portion of the 
profits of the co. should be set apart for the 
redemption Sc extinction of the preference shares ; 
(2) the reduction, as proposed, did not involve a 
“ payment to any shareholder of any paid-up 
capital ” within Companies Act, 1877 (c. 26), s. 4, 
Sc the order for reduction might be made without 
referring the petition to chambers for an inquiry 
& certificate as to creditors. — Re Dicido Pier 
Co., [1891] 2 Oh. 354 ; 64 L. T. 695 ; 39 W. R. 
486. 

870. Second preference & ordinary shares — 
Unrepresented by assets .] — lie Floating Dock Co. 
of St. Thomas, Ltd., No. 834, ante. 

Shares held in particular country.] — SeelSo.SiO, 
ante . 

Shares issued in respect of amalgamation .] — See 

No. 886, post . 

ii. Purchase of Company's Own Shares. 

871. What amounts to — Surrender of partly- 
paid shares — Involving release of shareholder’s 
liability — Though for benefit of company.]— A 

surrender of partly paid-up shares in a limited 
co. to the co., although voluntarily made for the 
benefit of the co., will, if it involves a release of the 
shareholder’s liability for the amount remaining 
unpaid on the shares, constitute in effect a pur- 
chase by the co. of those shares, Sc will be ultra 
vires of the co. Sc void within the principle of 
Trevor v. Whitworth , No. 411, ante. 

Since the decisions in Trevor v, Whitworth , No. 
411, ante, Ooregum Gold-Mining Co. of India v. 
Roper , No. 1821, post, Sc British & American 
Trustee & Finance Corpn. v. Couper , No. 840, ante , 
a surrender of shares in a co. which has the effect 
of reducing capital can only be supported in cir- 
cumstances which would justify forfeiture, & 
make it, in effect, a form of forfeiture. — Bellerby 
v. Rowland Sc Marwood’s S.S. Co., Ltd., [1902] 
2 Oh. 14 ; 71 L. J. Ch. 541 ; 86 L. T. 671 ; 50 
W. R. 566 ; 18 T. L. R. 582 ; 46 Sol. Jo. 484 ; 9 
Mans. 291, 0. A. 

Annotations: — Consd. Rowell v. Rowell, [19123 2 Ch. 609. 

Retd. Mother Lode Consolidated Gold Mines v. Bill (1903), 

19 T. L. It. 341 ; Re Guardian Assce., [1917] 1 Ch. 431 ; 

Hopkinson v. Mortimer, Harley, [191711 Ch. 646. Mentd. 

Re Anglo-French Exploration Co., [1902] 2 Ch. 845. 

See, further , Sects. 26 Sc 27, & Sect. 31 , sub-sect. 
2, B., post. 

872. No provision in articles — Directors autho- 


rised by special resolution — To effect gradual 
winding up — Ultra vires.] — The shareholders of a 
co. passed a special resolution authorising the 
directors to expend a large portion of the co.’s 
assets in purchasing the shares of those share- 
holders who desired to withdraw from the concern, 
the avowed object of the resolution being to effect 
a gradual winding up of the co. . The arts, of 
assocn. contained no clause authorising any such 
diminution of the co.’s assets, but contained a 
clause empowering the directors, with the sanction 
of a general meeting, to forfeit the shares of any 
shareholder who directly or indirectly commer A 
or carried on any action against the director 
the co. A shareholder having commenced 
action against the directors Sc the co. to res* 
the carrying out; of the above resolution, his sL 
were forfeited : — Held : (1 ) the resolution 

ultra vires, Sc it was the duty of the shareholde ft 
prevent the directors from carrying it into eff# 

(2) the forfeiture of the shares did not dep * \ 
the shareholder of his right to prevent the app 1 ac- 
tion of the co.’s assets to an illegal purpose. 
Hope v. International Financial Society 
(1876), 4 Ch. D. 327 ; 46 L. J. Ch. 200 ; 35 L. T. 
924 ; 25 W. R. 203, C. A. 



Annotations:— Consd. Trevor v. Whitworth (1887), 12 
App. Cas. 409. Reid. Re St. James’s Bank, Colville’s 
Case (1879), 48 L. J. Ch. 633 ; Re Dronfiold Silkstone Coal 
Co. (1880), 17 Ch. D. 76 ; Eiohbaum v. City of Chicago 
Grain Elevators, LI 891] 3 Ch. 459. 


873. Prohibition in articles — Directors autho- 
rised by resolution at general meeting — To re- 
purchase shares at discount — Valid.] — A co. having 
formed a scheme for reducing their capital by the 
purchase of fully-paid shares. Sc this being in 
violation of their arts, of assocn., passed a resolu- 
tion at a general meeting : “ That notwithstanding 
anything contained in the arts., the directors be 
authorised to carry out the following compromise 
or modification of the agreement with the vendors,” 
which was in effect to cancel 12,000 fully-paid 
vendors* £5 shares upon payment of £1 3 8. 4 d. per 
share: — Held: this resolution was valid, not- 
withstanding that the effect of it was to ^wy out 
two distinct objects, viz., to set aside foi the 
purpose of this transaction the art. forbidding 
purchase of shares, Sc to authorise the directors to 
carry out the proposed scheme. — Taylor v. 
Pilsen Joel Sc General Electric Light Co. 
(1884), 27 Oh. D. 268 ; 53 L. J. Cjh. 856 ; 50 L. T. 
480 ; 33 W. R. 134. 

874. Provision in memorandum or articles — 
Invalid.] — T revor v. Whitworth, No. 411, ante. 

875. Provision in private Act — Insurance com- 
pany registered under Companies Acts.] — A life 

assurance co. established under 1844 Act, acting 
under a power conferred by special Act of Parlia- 
ment, put chased its own shares, such shares being 
only partially paid up. The co. being wound up, 
the liquidator on behalf of the policy holders 
sought to place the co. on the list of contributories 
in respect of the shares, Sc to make a call on the 
shareholders for the amount unpaid thereon : — 
Held : the shares were extinguished, Sc the call 
could not be made. — Re Sovereign Life Assur- 
ance Co., [1892] 3 Ch. 279 ; 62 L. J. Ch. 36 ; 67 
L. T. 336 ; 41 W. R. 1 ; 8 T. L. R. 801 ; 36 Sol. Jo. 
731 ; 2 R. 95, C. A. 

Annotation: — Mentd. Sovereign Life Assce. v. Wilmot 

(1893), 9 T. L. R. 525. 


PART III. SECT. 10, SUB-SECT. 3.— 
F. (a) ii. 

p. No provision in private Act — 
Directors authorised by special resolu- 
tion — Invalid.] — A co. was incorporated 


under a special Act of Parliament, the 
preamble of which set forth the objects 
of the co. as they appeared in the trust 
deed. The Act further provided that 
all alterations to the trust deed which 
might be made in conformity with its 


provisions should bo registered in the 
Deeds Office : — Held : the purchase 
of its shares by the co. with a view 
to reducing its capital not being 
authorised by the terms of the trust 
deed or Act of incorporation, could 
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870. When sanctioned by court — Though ultra 
»es — Capital in excess of company’s require- 
ants.] — The directors of a co. had purchased at 
irious times on behalf of the co. 169 of its own 
ares. The capital of the co. consisted of 1,000 
ares of £100 each, all of which were fully paid up. 
tie shares were bought at their market value, & 
ie amount of the purchase -money was £25,305. 
he reason for acquiring these 109 shares was 
jcause the capital of the co. was greater than was 
Bcessary for carrying on the business, which was 

I a very prosperous condition. The purchase- 
Loney consisted of accumulated profits available 
>r division as dividend among the shareholders. 
Ithough, therefore, the conduct of the directors 
as ultra vires , the same result might have been 
rought about in a perfectly lawful manner. The 

o. petitioned the ct. for leave to extinguish the 
69 shares of £100 each, & to reduce the capital 
f the co., on the ground that the capital was in 
xcess of the wants of the co., & that the appliea- 
ion came within 1867 Act, s. 9. The proper 
©solutions had been duly passed unanimously, & 

II debts were adequately provided for : — Held : 
he capital of the co. might be ordered to be reduced 
-s desired. — Be York Glass Co., Ltd., Ex p. 
Iobinson (1889), 60 L. T. 741 ; 37 W. R. 471 ; 

Meg. 206. 

877. Company formed under 1844 Act — 

Registered under 1862 Act — Shares redeemed be- 
ore registration.] — Be Midland Railway Car- 
riage & Wagon Co., No. 892, post. 

See , also , No. 928, 'post. 

iii. Other Cases. 

878. Vendor’s shares — Patents purchased not 
worth purchase price.] — A co. found that the 
patents bought from the vendor to the co. were 
not of the value paid for them, & that the shares 
issued in payment therefore, did not represent 
assets. Having power under its arts, to reduce 
capital, the co., as the result of negotiations, 
passed a special resolution for the reduction of its 
capital by means of a surrender & cancellation of 
certain fully paid ordinary & preference vendor’s 
shares. On petition for an order confirming the 
proposed reduction : — Held : there is nothing in 
the Companies Acts, 1867 & 1877, which requires 
th&t the reduction should be spread either equally 
or ratably over all the shares in the co., & the 
reduction in the manner proposed was valid. 

At the time of passing the special resolution for 
the reduction, the co. also passed a special resolu- 
tion changing the name of the co. The petition 
was advertised in the co.’s old name, but, before 
the hearing, the Board of Trade had approved of 
the change of name, the registrar had entered the 
new name on the register, & had issued a certificate 
of incorporation to meet the altered circumstances 
of the case. At the hearing the ct. refused to make 
the order sanctioning the reduction of capital 
unless an affidavit were produced showing that the 
co. had not used the new name, & unless an under- 
taking were given not to use the new name for a 
°* one month, during which the old name 
with the words “ & reduced ” was to be used. It 


being found impossible to comply with these 
requirements, the ct. subsequently made the order 
for reduction, subject to the petition being 
amended by adding therein the new name to the 
old one, together with the words “ & reduced ” for 
one month. — Be Gatling Gun, Ltd. (1890), 43 
Ch. D. 628 ; 59 L. J. Ch. 279 ; 62 L. T. 312 ; 38 
W. R. 317 ; 2 Meg. 114. 

Annotation : — Held. Re Denver Hotel Co., [1893] 1 Ch. 495, 

See , also , No. 886, post. 

879. Shares held by director — In consideration 
of transfer of onerous property to director — & pay- 
ment in cash.] — By the arts, of an hotel co. its 
funds were not to be expended in the purchase of 
its own shares ; the directors might accept sur- 
renders of shares & the co. might in general 
meeting reduce its capital by paying oil capital 
& cancelling capital which had been lost or was 
unrepresented by available assets. The co. agreed 
with its managing director that he should take over 
an hotel, held by them on an onerous lease, & 
furniture, upon payment by him of £3,000, & that 
his shares should be surrendered to the co. & 
extinguished. A resolution confirming this agree- 
ment, which was most beneficial to the co., was 
passed at meetings at wliich some of the share- 
holders were not represented. No shareholders 
dissented, & the debenture holders & other 
creditors assented. The co. presented a petition 
for the sanction of the ct. to the proposed reduction 
of capital : — Held : (1) the co. had power, without 
the sanction of the ct. to sell part of its assets 
in consideration of a price in cash, & a release from 
liability, & then to accept a surrender of these 
shares ; (2) the transaction was not a purchase by 
the co. of its own shares ; (3) the result would be 
that these shares would be “ capital in excess of 
the wants of the co.” within Companies Act, 1877 
(c. 26), s. 3 ; & the ct., therefore, had power to 
sanction the resolution, although there was no 
power to authorise a co. to prefer one shareholder 
to another of the same class by buying up tiis 
shares. — Be Denver Hotel Co., [1893] 1 Oh. 495 ; 
62 L. J. Ch. 450 ; 68 L. T. 8 ; 9 T. L. R. 169 ; 41 
W. R. 339 ; 37 Sol. Jo. 191 ; 2 R. 330, 0. A. 

Annotations : — Generally , Consd. British & American Trustee 

& Finance Oorpn. v . Couper, [1894] A. C. 399. Refd* 

Boiler! y v. Rowland & Harwood’s S.S. Co., [1902] 2 Ch. 

14. Mentd. Re Oceana Development Co. (1912), 56 

Sol. Jo. 537. 

ggO, In consideration of release of smaller 

debt.] — Be Hamlyn Brothers, Ltd. (1908), Dec., 
cited in Halsbury’s Laws of England, Vol. V., 

p. 106. 

881. Shares of American shareholders — In 
consideration of transfer of American property.] — 

British & American Trustee & Finance Corpn. 
v. Couper, No. 840, ante. 

882. Partly-paid shares — Equivalent to pur- 
chase by company — Except in circumstances 
Justifying forfeiture.] — Bellerby v . Rowland & 
Marwood’s S.S. Co., Ltd., No. 871, ante. 

883. Fully-paid shares — Retained by company 
as security.] — (1) A co. may reduce its capital by 
extinguishing paid-up shares issued, but retained 
as secuiity by the co. (2) In such a case the ct. will 
not require any publication of the reasons for such 


not bo validated by resolution of aha 
holders, but an amending Act 
Pa rliam ent was necessary. — Wolfe 

SoYT? (LIQUIDATOR 

[1914] C. P. D. 187.-HS. AF. 


PART III. SECT. 10, SUB-SECT. 3.— 
F. (a) Iti. 

q. Fully -paid shares — Recouping 
company — Against misappropriation of 


funds .] — A co. registered as a co. 
limited by shares under the Cos. Acts, 
& which under its arts, of asBocn. 
had power to reduce its capital & to 
accept a surrender of its shares, passed 
a special resolution to reduce its 
capital by permanently cancelling 
certain fully-paid shares belonging to 
two shareholders who had agreed to the 
cancellation in order to recoup the co. 
against a loss resulting from the mis- 


mropraition of the funds of the co. 
Y one of its officials. In a petition 
r confirmation, after a remit for 
auiry Sc report i — Held .* the resolu* 
on should bo confirmed. — Banknock 
3 al Co., Ltd., Petitioners (1897), 

r> //«• ^ i7R — -SflOT. 


r. Issue of debentures — Value equal 
to shares cancelled — Not sanctioned 
where result would be insolvency .] — 
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reduction, & will dispense altogether with the 
addition of the words “ & reduced ” to the co.’s 
title. 

Semble : 1877 Act only dispenses with the 

addition of those words until the presentation of 
the petition ; an order of the ct. is necessary to 
dispense with it from that time till the healing. — 
Re Llynvi, Tondu & Ogmore Coal & Iron Co. 
(1877), 37 L. T. 373 ; 2 0 W. R. 55. 

884. Not allowed unless equilibrium of 

balance-sheet unaffected — Shares of greater nominal 
value taken up.] — Re Anglo-French Explora- 
tion Co., No. 807, ante. 

See , also , No. 833, ante, & No. 931, post. 

885. In circumstances Justifying for- 

feiture.] — Bellerby v. Rowland & Marwood’s 
S.S. Co., Ltd., No. 871, ante. 

886. Issued on amalgamation — Severance 

& return of assets.] — Re Knowles, Ltd. (1908), 
cited in Ilalsbury’s Laws of England, Vol. V., 

p. 106. 

See, also , No. 878, ante. 

887. Forfeited for debts due from member 

generally.] — Art. 22 of the arts, of assocn. of a 
limited co., as altered by a special resolution, 
provided that the co. should have a first & para- 
mount lien upon all the shares registered in the 
name of each member for the debts, liabilities, & 
engagements of such member Art.. 23 provided 
that the board might sell the shares for the purpose 
of enforcing the lien, & might also by a resolution 
to that effect, forfeit the shares subject to such lien. 

The holder of fully-paid shares brought an 
action against the co. & its directors asking for a 
declaration, in effect, that his fully-paid shares were 
not subject to the power of forfeiture for debts on 
the ground that it was ultra vires & illegal : — 
Held: under this power the forfeiture for debts 
due from a member generally, as distinct from 
those due from him as a contributory, would 
amount to an illegal reduction of capital. — 
Hopkinson v. Mortimer, Harley & Co., Ltd., 
[1917] 1 Ch. 646; 86 L. J. Ch. 467; 110 L. T. 
676 ; 61 Sol. Jo. 384. 

Capital in excess of requirements.] — Sec No. 928, 
post. 

888. Forfeited shares — Though partly-paid.] — 

It was provided by one of the arts, of assocn. of a 
co. that every share which should be forfeited 
should thereupon become the property of the co. 
& the directors might sell, re-allot or otherwise dis- 
pose of the same upon such terms & in such 
manner as they should think fit. On a petition 
for reduction of capital : — Held : the forfeited 
shares could be treated as unissued & with nothing 
paid thereon, although the sum of £82 Is. 6d. had 
in fact been paid in respect of them. — Re Victoria 
(Malaya) Rubber Estates, Ltd. (1914), 58 
Sol. Jo. 706. 


(6) By Cancellation of Stock* % ' 

888. Capital consisting only of stock.] — Whey, 
the capital of a co. consists only of stock, a reduc- 
tion of the capital of the co. can be effected b\ 
cancelling a part of the stock. — Re House Pro- 
perty & Investment Co., Ltd. (1912), 100 L. T. 
949; 56 Sol. Jo. 505. 

(c) By Reduction of Nominal Amount of Sole Class 

of Shares* 

890. Shares all issued & fully-paid — Divided , 
into shares of different amounts — Ratably reduced.] \ 

— Re Newbery-Vautin (Patents) Gold Extrac- 
tion Co., Ltd., [1892] 3 Ch. 127, n. ; 07 L. T. 
118, n. ; 40 W. R. 698, n. 

Annotation : — Folld. Re Pinkney S.S. Co., [1892] 3 Ch. 125. | 

891. Reduced in proportion to lost 

capital.] — Re Savoy Theatre & Operas, Ltd. & 
Reduced (1903), 47 Sol. Jo. 760. 

892. Issued shares not fully-paid — Balance 
liable to be called up on winding up only — Company 
prosperous.] — The ct. sanctioned the reduction of 
capital of a co. originally formed under 1844 Act, 

& subsequently registered as a limited co. under 
1862 Act, in respect of uncalled capital which 
could not be called up except in the event of 
& for the purposes of a winding up, the co. 
being in a prosperous condition ; & capital 

which had before the registration of the co. as a 
limited co. been repaid to the shareholders. — Re 
Midland Railway Carriage & Wagon Co. 
(1907), 23 T. L. R. 061. 

893. Issued shares equally paid up — Each 
issued share sub-divided — Partly into unpaid 
shares, partly into shares partly-paid — Unpaid 
shares surrendered for re-issue.] — The issued share 
capital of a co. consisted of 040 shares of £500 
each on which £185 per share had been called up 
& paid. The ct. under 1908 Act, s. 46 (1) (a), 
sanctioned a special resolut ion reducing the capital 
by dividing each issued share of £500 into five 
shares of £100 each ; apportioning the £185 callpd 
up on each issued £500 share equally between 
three of the £100 shares resulting from such sub- 
division, leaving a liability of £38 6s. 8d* on each 
of such three £100 shares ; & surrendering for 
re-issue when required the remaining wholly 
unpaid two shares of £100 each resulting from 
such sub-division of each issued £500 share . — Re 
Doloswella Rubber & Tea Estates, Ltd. & 
Reduced, [1917] 1 Ch. 213 ; 86 L. J. Ch. 223 ; 
115 L. T. 853. 

894. Issued shares not equally paid up — All 
shares equally reduced — No diminution of liability.] 

— Re St. Lucia Central Sugar Factory Co. 
(1887), 3 T. L. R. 523. 

See, also , No. 904, post. 

895. Provision in articles as to winding up 

— How losses borne — Not applied to reduction.] — 

Re Credit Assurance & Guarantee Corpn., 
Ltd., No. 838, ante . 


The petitioning co. desired to reduce 
its capital by cancelling certain shares 
& issuing debentures to the value of 
the shares concerned. According to 
the last balance-sheet the net assets of 
the co. wore large, but the proposed 
issue of debentures would so largely 
increase the liabilities of the co. as 
to make it wholly insolvent : — Held : 
such a proposal was not a proper one 
for the sanction of the ct. — Re Clark, 
[1921] N. Z. L. It. 533.— N.Z. 

PART III. SECT. 10, SUB-SECT. 3.— 

F. (c). 

«. Shares all issued dfr fully paid 
— Resolution to convert into partly - 


paid shares — Not proper resolution to 
reduce. ] — A limited co. registered under 
Cos. Acts, with a capital of £2,000 in 
2,000 shares of £1 each all issued & 
fully-paid, presented a petition for the 
confirmation of a resolution to reduce 
its capital. The resolution recited 
that capital had been lost to the extent 
of £500, 8c that it was resolved to 
reduce the paid-up capital from £2,000 
to £1,500, by converting the £1 shares 
fully-paid into £1 shares with only 
15s. paid-up : — Held : refusing the 
petition, the resolution was not a 

£ roper resolution to reduce capital. — 
[orrison (W.) 8c Co., Ltd., Peti- 
tioners (1892), 19 R. (Ct. of Sees.) 
1049. — SCOT, 


t. Reduction affecting partly -paid 
shares only — Subsequent increase by 
issue of new shares — Right of holders to 
demand call instead.h-’The nominal 
capital of a co. consisted of 92,566 £10 
shares, which, so far as issued, had been 
fully-paid, & of 31,100 new shares 
issued at par to shareholders, on which 
only £7 had been called up. The co. 
passed resolutions to reduce the capital 
of the co., by reducing the liability on 
each of the 31,100 shares, “ after £1 
shall have been called up & paid," to 
the extent of £2 per share, 8c exchang- 
ing four fully -paid shares of £10 for 
five of the £8 shares 8c then to increase 
the capital of the co. by the issue of 
8,224 £10 shares to be sold to the public, 
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96. Issued & unissued shares — Some shares 
idly issued part-paid — All shares equally re- 
ed.] — A co. was empowered by its arts, of 
Den. to increase its capital by the issue of new 
res, & also to reduce its capital. Of the co.’s 
?inal capital, which was made up of £10 shares, 
ie of the shares taken were fully paid up, & others 
:e issued & taken at the price of £2 per share, 
per share being credited as paid in pursuance 
i contract duly registered under 1807 Act, s. 25. 
rt of their capital having been lost the co. 
ised a resolution for the reduction of its nominal 
ount by writing off £7 from each fully-paid £10 
i,re & from each £10 share on which £8 had been 
dited as paid, & by reducing all shares remaining 
issued from £10 to £3 per share. A petition 
s then presented under 1867 Act, & Companies 
t, 1877 (c. 20), to obtain the sanction of the ct. 
this resolution, the petition being supported by 
idence that all the creditors of the co. had been 
id up to a recent date, except one, who appeared 
consented to the petition. The ct. made the 
ler as prayed, & dispensed with the usual 
tices to creditors & advertisement of the 
tition. — Be Plaskynaston Tube Co. (1883), 23 
L . D. 542. 

notations : — Retd. Re Addlcstone Linoleum Co. (1887), 37 
3h. D . 191 ; Re Almada & Tinto Co. (1888), 57 L. J. Oil. 

roe. 

897 . Unissued shares not reduced.] — Re 

wND Mortgage, Investment, & Agency Co. of 
ierica (1892), 30 Sol. Jo. 550. 

898. Voting power under articles 

oportionate to original shares — Alteration of 
tides.] — The ct. has power, under 1807 Act & 
impanies Act, 1877 (c. 20), to sanction a resolu- 
>n by a limited co. for a partial reduction of one 
tss of shares, e.g,, original shares already issued 

fully paid up, leaving the unissued shares 
ireduced. But if the arts, give a voting power 
oportionate to the holding of original shares, 
e ct. will require an alteration in them so as to 
ake the voting power proportionate to the 
duced capital. The ct. will not at once dispense 
ith the words “ & reduced,” that addition being 
quisite to give for such period as the ct. thinks 
asonable warning to the public of the financial 
>sition of the co. — Re Pinkney & Sons S.S. Co., 
892] 3 Ch. 125 ; 01 L. J. Ch. 091 ; 07 L. T. 117 ; 
) W. It. 098 ; 8 T. L. R. 007 ; 30 Sol. Jo. 609. 

899. Reduction of part only of class — Whether 
Lnctioned.] — The ct. may sanction a resolution 
iducing the whole of its original capital shares 
part from any reduction of the preference capital. 

Qu. : whether the ct. will sanction a reduction 
l part only of one class of capital. — Re Agricul- 
ural Hotel Co., [1891] 1 Ch. 390 ; 60 L. J. 208 ; 
3 L. T. 748 ; 39 W. It. 218 ; 7 T. L. R. 181. 
nnotation : — Reid. Re Pinkney S.S. Co., [1892] 3 Ch. 125. 

Compare Sub-sect. 3, P. (a) iii., ante , & No. 931, 
ost. 

I) By Reduction of Nominal Amount of Shares of 

Different Classes . 

i. Where Amount of Shares only Affected . 

900. Ratable reduction — Preference & ordinary 
hares equally reduced.] — Bannatyne v. Direct 
Ipanish Telegraph Co., No. 843, ante. 

901 . Dividends made available for 

reference shareholders.] — Re Direct Spanish 
Telegraph Co., No. 830, ante. 


902. Preference shareholders with- 

out power of voting — Alteration of articles after 
Issue of preference shares.] — (1) Upon a reduction 
of the capital of a co. under 1867 & 1877 Acts, it is 
not essential that the reduction should be made 
equally, or ratably, on all the shares, although, 
primd facie , in the absence of any agreement to 
the contrary, the reduction ought to be made in 
that way. 

(2) But a contract made on the issue of any 
particular class of shares, such as preference 
shares, that that class of shares shall not be liable 
to reduction, will be valid. 

Qu. : whether, however, a co. can by contract 
deprive itself altogether of the power of reducing 
its capital wldch is conferred by the Acts. 

(3) The fact that, at the time when a class of 
preference shares was created, the arts, of assocn. 
of the co. did not authorise any reduction of the 
capital, will not prevent the reduction of the 
amount of the preference shares, if a special 
resolution is previouslyfpasscd altering the arts, by 
the insertion of a power of reduction. 

(4) Under sect. 11 of 1867 Act, the ct. has a 
judicial discretion as to confirming resolutions for 
the reduction of the capital of a co., but the con- 
firmation ought not to be refused unless there is 
something unjust or inequitable in the proposed 
reduction. 

(5) The minute to be registered on the con- 
firmation by the ct. of resolutions for the reduction 
of the capital of a co. ought to show, not only the 
amount of the capital as reduced, but also the 
amount at which it stood prior to the reduction. 

The arts, of assocn. of a co., formed in 1864, 
under 1862 Act, provided that the directors 
might, from time to time, with the sanction of a 
special resolution previously given, increase the 
capital by the issue of new shares, & that any 
capital thus raised should be considered as part 
of the original capital, & should be subject to the 
same provisions as if it had been part of the original 
capital, except that it should be lawful for the co. 
by special resolution to direct that the new shares 
should have such priority in respect of dividends as 
it should deem expedient. The arts, did not 
contain any power to reduce the capital. In 
1872 it was resolved to issue certain preference 
shares, “ bearing interest at 8 per cent, per annum 
in perpetuity.” In 1870 it was resolved to issue 
certain other preference shares, “ entitling tho 
holders to a fixed dividend at 6 per cent, per 
annum on the amount for the time being paid up 
in respect of such shares.” In both cases it was 
provided that the preference shareholders should 
be entitled to attend the general meetings of the 
co., but that they should not be entitled in virtue 
of those shares to vote. Both classes of preference 
shares were issued & were paid up in full, as were 
also the ordinary shares. In 1885 a special 
resolution was passed, adding to the arts, of 
assocn. a clause authorising the directors from 
time to time, with the sanction of a special resolu- 
tion, to reduce the capital by cancelling lost 
capital, or capital unrepresented by available 
assets. In April, 188b, special resolutions were 
passed for the reduction of the whole of the capital, 
including the preference shares, by one-fourth, on 
the ground that capital to that extent had been 
lost. A petition by the co. for the confirmation 


he shares then standing at a high 
iremium on the market. Certain of 
he £7 shareholders brought a reduction 
4 the resolutions on the ground that 
hey were ultra vires of the co. & unjust, 
is pursuers were entitled to have the 


unpaid capital of the £7 called up before 
the co. raised capital otherwise : — 
Held : the resolutions were not in- 
competent, & they did not prejudice 
any rights of pursuers, as they had no 
right to insist that the unpaid capital 


on the shares should be called up & 
as no injury was done to them by 
restricting tneir liability. — Hogqan v. 
Tharsis Sulphur & Copper Co., Ltd. 
(1882), 9 K. (Ct. of Sess.) 1191.— 
SCOT. 
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of the resolutions by the ct. was opposed by some of 
the preference shareholders, who contended that 
there was no power to reduce the amount of the 
preference shares, or that at any rate the amount of 
the dividend payable on those shares could not 
be reduced : — Held : (6) there was nothing in the 
bargain with the preference shareholders which 
prevented the reduction of their shares, & there 
was nothing unfair or inequitable in the proposed 
reduction. The resolutions were accordingly con- 
firmed . — Be Barrow Haematite Steel Co. 
(1888), 80 Oh. D. 582 ; 58 L. J. Ch. 148 ; 59 L. T. 
500 ; 37 W. R. 249 ; 4 T. L. R. 775 ; subsequent 
proceedings , [1900] 2 Ch. 846 ; [1901] 2 Ch. 746, 
C. A. 

Annotations: — As to (1) N.F. Re Union Plato Glass Co. 

(1889), 42 Ch. D. ,013. Refd. Re Gatling Gun (1890), 43 

Ch. D. 628 ; British & American Trustee & Finance 

Corpn. v . Couper, [1894] A. C. 399. As to (4) Refd. 

Re Alabama, Now Orleans, Texas & Pacific Junction liy., 

[1891] 1 Oh. 213. As to (6) Reid. Christie v. Northern 

Counties Permanent Benefit Bldg. Soc. (1889), 61 L. T. 

796. 

903 . Sanction of preference 

shareholders.] — Where there is more than one 
class of shares in a co. a petition for reduction of 
capital ought to state whether or not there is any 
priority as to capital. 

Where under the memorandum & arts, prefer- 
ence shareholders have no priority as to capital & 
no voting power but are merely entitled to a fixed 
cumulative preferential dividend on the nominal 
amount of the capital from time to time paid up 
on their shares, & the co. has power to reduce 
capital, a ratable induction on all the shares, 
preference & ordinary, though diminishing the 
actual preferential dividend, is not an alteration 
of the rights of the preference shareholders as to 
require their sanction under an ordinary modifica- 
tion of lights clauses . — Be Mackenzie & Co., Ltd., 
11916] 2 Ch. 450; 85 L. J. Ch. 804; 115 L. T. 
410 ; 61 Sol. Jo. 29. 

See, also , Nos. 906, 916, post, 

904 . Reduction not ratable — Preference & 
ordinary shares unequally reduced — Proposal to 
write off a few unpaid calls on ordinary shares — 
Proposal confirmed without prejudice to unpaid 
calls.] — The nominal capital of a co. consisted of 
121,000,000 in 20,000 shares of £50 each. Only 
6,044 shares had been issued, of which 1,359 were 
preference shares, & the remaining 4,685 were 
ordinary shares. All the preference shares & 
4,360 of the ordinary shares were fully paid up. 
On the remaining 325 ordinary shares only £38 
per share had been called up, & that sum had been 
paid on all of these shares except thirty-seven, on 
which only £30 per share had been paid. The co. 
having lost part of their capital, passed a resolution 
for the reduction of its nominal amount by writing 
off £35 from each preference share & £38 from each 
ordinary share. It was proposed to state in the 
minute which was to be registered that on 325 
of the ordinary shares nothing was to be deemed 
to have been paid up, all the other issued shares 
being deemed to have been fully paid up. A 
petition was presented under 1867 Act & Com- 
panies Act, 1877 (c. 26), to obtain the sanction of 
the ct. to the resolution, the petition being sup- 


ported by evidence that the holders of the thirty, 
seven shares on which there was an unpaid call I ' 
£8 were persons of no means, & that it we (d besc \ * 
impossible to recover anything from them? ‘ Thejrj m 
ct. made the order as prayed, but without preju-p* ^ 
dice to any claim which might be made on thij\ k 
holders of the thirty-seven shares in respect of th a 

£8 call. — Be Great Western S.S. Co., Ltu r 

(1886), 56 L. J. Ch. 3 ; 35 W. R. 154. m W 

905 . .] — Re Showell’s Brewer; * 

Co., Ltd. & Reduced (1914), 30 T. L. R. 428. ) 

See, also, No. 921, post, \ ■> x 

906 . Loss thrown on ordinary shares — No'j } 
reduction on preference shares.] — Be New Que 4 ! 
brada Railway, Land & Copper Co., [1888]* I 
W. N. 233 ; subsequent proceedings, sub nom, Be^ f 
Quebrada Railway, Land & Copper Co. (1889),* i 
40 Ch. D. 363. 

907 . ,] — A limited co. desiring tc j 

effect a reduction of capital under 1867 Act r 
Companies Act, 1877 (c. 26), has no power to do so ; ! 
by reducing some of its shares but not reducing * 
others. Accordingly, a petition for the sanction j 
of the ct. to a special resolution passed by a co. for f 
reduction of capital by reducing the amount of its 
ordinary shares while not reducing the amount 

of certain shares carrying a preferential dividend, 
was dismissed. — Be Union Plate Glass Co. 
(1889), 42 Ch. D. 513 ; 58 L. J. Ch. 767 ; 61 L. T. 
327; 37 W. R. 792 ; 5 T. L. R. 711; 1 Meg. 

360. 

Annotations : — Dbtd. Re Gatling Gun (1890), 43 Ch. D. 628, 

N.F. Re Agricultural Hotel Co., [1891] 1 Ch. 396. Refd. 1 

Re Mackenzie, [1916] 2 Ch. 450. 

908 . .] — Be American Pastoral 

Co. (1890), 62 L. T. 625 ; 2 Meg. 80. 

Annotation: — Folld. Re Agricultural Hotel Co., [1891] 1 Oh. 

396. 

909 . — , .] — Be Agricultural Hotel 

Co., No. 899, ante. I 

910 . .] — Re liONDON & New York 

Investment Corpn., No. 866, ante. 

ii. Where other Rights Affected . 

911 . Reduction affecting voting rights — Con- 
firmation refused.] — Be Continental Union Gas 
Co., Ltd. (1891), 7 T. L. R. 476. 

Annotations : — Consd. Re Pinkney S.S. Co., [1892] 3 Ch. 125 ; 

Re Colmer, [1897] 1 Ch. 624. 

912 . Sanctioned — In proper case.] — The x 

ct, has power in a proper case to confirm a resoluj 
tion for reduction of capital notwithstanding tha-. v 
the voting powers may be thereby affected. — Be 
Colmer (James), Ltd., [1897] 1 Ch. 624 ; 66 
L. J. Ch. 326 ; 76 L. T. 323 ; 45 W. R. 343 ; 41 
Sol. Jo. 333. 

913. .] — jfo? Hoare & Co., Ltd. & 

Reduced, [1910] W. N. 87. 

914 . Not necessarily inequitable.] — Re 

Allsopp & Sons, Ltd., No. 839, ante . 

915 . Reduction affecting preference dividend — 
Arrears cancelled — Future dividend reduced — 
Ordinary shares reduced.] — Be Rylands (Dan), 
Ltd. & Reduced (1897), 41 Sol. Jo. 778. 

918, Ordinary & preference shares 

reduced Sc consolidated.] — An incorporated society 
whose arts, of assocn. did not give power to modify 
rights, or to sub-divide shares, or to reduce 
capital, having issued both preference & ordinary 
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906 i. Loss thrown on ordinary shares 
, No reduction on preference shares .] — 
A co., whose shares consisted of A. 
preference shares fully-paid so far as 
issued, hut not all issued, Sc B. post- 
poned shares all Issued & fully-paid 

’ 4-a norliiAA 44-a 


capital with tho consent of the solo 
holder of the B. shares by the cancella- 
tion as being unrepresented by avail- 
able assets of two -fifths of the nominal 
value of the B. shares & by paying 
off, as being in excess of the wants of 
the co., the remaining three-fifths of 
th© nominal value of the B. shares. 

The CO. nWVnnsmfl fn f»ntr nff fhA h kaa _ 


fifths by borrowing on the security of 
its heritable property. The only 
creditors of the co. wore heritable 
creditors & trade creditors, whoso 
debts were paid monthly. In a 
petition for confirmation : — Held : the 
reduction should ho confirmed. — West 
End Caf& Co., Ltd., & Reduced 
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shares of £5 each, finding that, owing partly to the 
defalcations & mismanagement of a former 
manager & partly to depreciation of property, its 
capital liad been lost or was unrepresented by 
available assets to the extent of a large amount, & 
also that the arrears of dividends on the prefer- 
ence shares amounted to a considerable sum, added 
to its arts, of assocn. arts, for the above-mentioned 
purposes, & then prepared a scheme which was 
approved by a majority of each class of share- 
holders, under which some ordinary shares which 
had been transferred to the society were cancelled, 
the preference shares were reduced to £2 shares & 

Jen divided into £1 shares, the ordinary shares 

ere reduced to shares of 10s. each & then con- 
solidated into £1 shares, the arrears of dividends 
ion the preference shares were cancelled, & the 
preference shares were made to rank pari passu 
with & to have the only rights & privileges of 
ordinary shares. The society then petitioned the 
ct. to confirm the reduction of its capital & to 
approve minutes for registration. The petition 
was unopposed. The ct. confirmed the reduction 
& approved the minutes. — National Dwellings 
Society, Ltd. (1898), 78 L. T. 144. 

917. .] — fi e Hoare & Co., Ltd. & 

Reduced, [1910] W. N. 87. 

918. Reserve fund applied in discharge of 

arrears — Consent of majority of shareholders.] — 
Re New Premier Cycle Co. (No. 2) (1902), 47 
Sol. Jo. 50, C. A. 

See , also , No. 903, ante. 

919. Reduction altering class rights — Deferred 
shares — Partly cancelled — Partly to rank with 
ordinary shares.] — In 1885 a co. with a capital of 
not less than £1,000,000 was formed to take over & 
work a concession which had been granted by N. 
Disputes having arisen between the co. & N., an 
agreement was come to in 1 890 whereby in settle- 
ment the co. raised an addition capital of 15,000 
deferred shares of £10 each. Clause 5 of the 
memorandum of assocn. provided that “ the 
shares of which the co. shall from time to time 
consist may be divided into different classes, with 
such preference, priorities, restrictions, or special 
incidents as may from time to time be provided 
by the arts. & special resolutions of the co.” The 
arts, contained no power to reduce capital, but 
they provided that shares might be issued or 
re-issued of different classes, & that any special 
priority might be attached to or taken away from 
them, & that special resolutions affecting one 
class of shareholders were to be valid if passed in 
the presence & with the votes of such a number of 
such shareholders as were sufficient to make the 
resolution valid as a special resolution indepen- 
dently of shareholders of other classes. Power 


to reduce was inserted by an additional art., & 
at the same time a special resolution was duly 
passed & confirmed that the capital be reduced by 
£30,000 which had been lost, & that the loss 
should fall on the deferred shareholders by sur- 
render of 3,000 such shares, the remaining 12,500 
to be raised to the position of ordinary shares. 
On a petition being presented praying for con- 
firmation of the reduction: — Held : (1) having 
regard to the clauses above-mentioned of the 
memorandum & arts., the resolution was therefore 
not ultra vires ; (2) as there was nothing in the 
agreement of 1890 that future capital was not to 
have any priority, it was not violated by the 
resolution ; (3) having regard to the facts that 
the deferred shareholders had agreed to take the 
whole loss, N. had full notice of all the proceedings, 
& his position as a creditor under the original 
concession was not affected, it was not unfair nor 
inequitable & the proposed reduction ought to be 
confirmed . — Re Hyderabad (Deccan) Co., Ltd. 
(1896), 75 L. T. 23 ; 12 T. L. R. 532 $ 40 Sol. Jo. 
668 ; 3 Mans. 242. 

920. Ordinary & preference shares con- 

solidated — After reduction.] — National Dwell- 
ings Society, Ltd., No. 916, ante . 

921. — After unequal reduction.] — By 

the memorandum of a limited co. formed in 1891 
under the (Jos. Acts the capital of the co. was 
£1,000,000 divided into 100,000 ordinary shares of 
£10 each, & the capital was afterwards increased 
by special resolution in the statutory mode. The 
co.’s arts, of assocn. authorised the co. to issue its 
share capital with such preferences or special 
rights as they thought fit, & provided that all 
shares should be held on the terms that any rights 
or preference or special privilege of the holders of 
any class of shares should not be interfered with 
except by special resolution passed & confirmed by 
shareholders of that class, & every resolution so 
passed should be a valid resolution binding all 
shareholders of such class ; & that the co. might 
by special resolution reduce its capital. 

In 1903 the co. divided its existing share capital 
into preference shares & stocks & ordinary slacks 
by special resolution, which resolution became 
part of the memorandum. In 1909 the co., having 
last capital to a large amount, passed in general 
meeting, held under sect. 69 of 1908 Act, a special 
resolution reducing its capital by writing off the 
loss in certain proportions from the nominal 
amount of its then issued preference shares & stock 
& ordinary stock, the preference stock being 
reduced by 40 per cent. & the ordinary stock by 
85 per cent., the preference shares being reduced 
from £6 shares £2 15s. paid to £3 12.8. shares 7 s. 
paid. At the same time the co. passed a second 
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917 i. Reduction affecting preference 
dividend — Arrears cancelled .}—' The pre- 
ference shareholders in a oo. limited 
by shares were under the memorandum 
of assocn. of the co. entitled to receive 
out of the profits a fixed cumulative 
preferential dividend of 5 per cent. 

S er annum . By art. 40 of arts, of assocn. 

; was provided that all or any of the 
rights & privileges attached to any 
class of shares might bo modified by an 
extraordinary resolution passed at 
a general meeting of the holders of 
that class. By a resolution duly 
Passed in terms of art. 46 on Feb. 9, 
1903, at which date the dividends due 
on the preference shares were two 
years in arrear, a meeting of the pre- 
ference shareholders agreed to a scheme 
for reduction of capital proposed by 
the directors under which these arrears 


were cancelled & the future profits 
distributable as dividend woro appro- 
priated in order of priority to payment 
(a) of a cumulative dividend of 5 per 
cent, on the preference Bhares ; ( b ) of 
5 per cent, on the ordinary shares, & 
(c) of any surplus pari passu to holders 
of both classes of Bhares. In a petition 
by the oo. the ct. confirmed the scheme 
holding that it was not ultra vires to 
cancel arrears of preference dividend 
in the manner proposed . — Re Oban & 
Aultmore, Gltsnlivet Distilleries, 
Ltd. (1903), 5 F. (Ct. of Sees.) 1140. — 
SCOT. 

a. Unequal reduction — Voting power 
remaining the same — Sanctioned. ] — - 
The memorandum of assocn. of a 
oo. incorporated under the Cos. Acts 
provided that the capital should con- 
sist of 6,000 preference shares of £10 
each, & 6,000 ordinary shares of £10 
each, the preference shares to be 


entitled to a cumulative preferential 
5 per cent, per annum dividend & to 
priority of repayment of capital in 
the event of a winding up. By the 
arte, of assocn. it was provided that 
the voting power should bo one voto 
for each share, whether preference or 
ordinary. The whole of the ordinary 
shares were hold by the vendors or the 
repi jsentatives of the vendors, who 
were also the managers of the co. The 
oo. ’s business having greatly depre- 
ciated, a resolution was passed by 
large majorities of both classes of 
shareholders approving of a scheme 
for reduction of capital, whereby the 
preference shares were to bo reduced 
from £10 to £5 10s. & the ordinary 
shares from £10 to £1. The voting 
power remained one vote for each 
share, whether preference or ordinary. 
A petition for the confirmation of this 
resolution was opposed by certain 


iOV 


Companies. 


Sect . 10. — Capital: Sub-sect. 3, F. (d) U. f (e) & (/) 
<fc Q. (a ).] 

special resolution that upon the reduction of capital 
being sanctioned by the ct. the preference rights 
attaching to the preference shares & stock should 
be extinguished, & that the preference stock & 
ordinary stock resulting from the reduction of 
capital should forthwith thereafter be consolidated 
into one consolidated ordinary stock ranking pari 
passu for all purposes. Those two resolutions 
were at the same time also passed at separate 
meetings of each class of preference share & stock- 
holders & ordinary stockholders. The co. then 
presented a petition for the sanction of the ct. to 
the resolution reducing its capital. Dissentient 
shareholders opposed on the ground that the 
second resolution came within sect. 45 of the Act 
& was ultra vires as it had not been passed in 
conformity with that sect. 

The ct. sanctioned the reduction, holding that 
the resolutions had been validly passed under the 
arts. & that sect. 45 did not apply. 

The words “ <fc reduced ” were dispensed with 
as they would be injurious to the co. in Australia. — 
Re Australian Estates & Mortgage Co., 1/td., 
[1910] l Ch. 414 ; 79 L. J. Ch. 202 ; 102 L. T. 
458 ; 17 Mans. 63. 

Annotation : — Mentd. He Schweppes, [1914] 1 Ch. 322. 

922. In favour of ordinary shares — May 

be sanctioned.] — (1) The memorandum of assocn. 
of a limited co., besides stating the objects of the 
co. & the amount of its capital, stated that the 
capital was to be divided into specified numbers of 
preference, ordinary, & deferred shares which were 
to have specified rights inter se. The memorandum 
further provided that the rights for the time 
attached to the several classes of shares respectively 
might be modified or dealt with in the manner 
mentioned in the accompanying arts, of assocn. : 
— Held: (by 0. A.): inasmuch as 1862 Act, s. 8, 
does not require that the rights of the shareholders 
inter se shall be stated in the memorandum of a 
limited co., this power of modification of those 
rights was valid. 

(2) The co. having passed a special resolution 
for the reduction of its capital, also resolved in 
accordance with the provisions of the arts, that, 
after the special resolution had been confirmed by 
the ct., the rights of the shareholders inter se 
should be altered in favour of the ordinary share- 
holders at the expense of the preference share- 
holders. Some of the preference shareholders 
opposed the co.’s petition for the confirmation 
of the reduction because of this alteration of 
their rights : — Held (by O. A.) : the scheme for 
reduction, including the alteration of the rights of 
the shareholders, was fair & equitable, & the 
reduction ought to be confirmed. 

(3) Meaning of the words in Companies Act, 1877 
(c. 26), 8. 3, “ lost capital or any capital unrepre- 
sented by available assets ” discussed (see No. 857, 
ante). — Re Welsbach Incandescent Gas Light 


Co., Ltd., [1904] 1 Ch. 87 ; 73 L. J. Ch. 104 ; 

L. T. 645 ; 52 W. R. 327 ; 20 T. L. R. 122 ; 
Mans. 47, 0. A. 

Annotation : — As to (1) & (2) Consd. Re Mackenzie, [1916] 

Ch. 460. 

923. Priorities.] — Re Hoare & Co., Lti 

& Reduced, [1910] W. N. 87. 

924 . Cumulative preferential divider 

reduced.] — Re Mackenzie & Co., Ltd., No. 901 
ante. 

925. Reduction affecting rights of fully-pai 
shareholders — Right to require calls for repaymen 
of proportion of amount paid up.] — Re Phoebi 
Gold Mining Co. (1900), 44 Sol. Jo. 675. 

(e) By Return of Excess Capital . 

926. Nominal capital not reduced — Amount 
returned liable to be called up again.] — North- 
moor Spinning Co. (1883), Palmer’s Company 
Precedents, 4th ed., 465. 

Annotation . — poUd. Re Fore-street Warehouse Co. (1888), 

1 Mog. 67. 

927. .] — A co. was incorporated with 

a nominal capital of £600,000 divided into 30,000 
shares of £20 each. The whole of the 30,000 
shares were issued, & the sum of £14 per share was 
paid up thereon. By special resolution, duly 
passed & confirmed, the co. resolved that in respect 
of each of the shares in the capital of the co., upon 
all of which the sum of £14 per share had been 
paid up, capital be paid off or returned to the 
extent of £3 per share, so as to reduce the capital 
paid upon all such shares to the sum of £11 per 
share, upon the footing that the amount paid off 
or returned in each share, or any part of it, might 
be called up again in the same manner as if it had 
never been paid. The nominal capital of the co. 
was not altered by the proposed reduction. On 
petition that the resolution be might confirmed by 
the ct. : — Held : the ct. had power to make the 
order. — Re Pore-street Warehouse Co., Ltd. 
(1888), 59 L. T. 214 ; 1 Meg. 67. 

Annotation : — Folld. Rc Watson, Walker Sc Quickfall, [1898] 

W. N. 69. 

928. Nominal capital reduced — Capital returned 
borrowed on debentures — Shares purchased by 
company cancelled — Unissued shares cancelled.] — 

Re Lamson Store Service Co., [1897] 1 Ch. 
875, n. 

929. .] — Re Watson, Walker & 

Quickfall, Ltd., [1898] W. N. 69. 

930 . .] — The ct., upon the require- 

ments of 1867 Act, ss. 13, 11 being satisfied, 
confirmed a scheme of reduction under which a 
portion of the capital of a co. was to be returned 
to the shareholders, although a part of the portion 
so returned was to be immediately borrowed from 
them by the co. on debentures. — Re Nixon’s 
Navigation Co., [1897] 1 Ch. 872 ; 66 L. J. Ch. 
406. 

Annotation .—Folld. Re De la Ruo, [1911] 2 Ch. 361. 

931 . .] — A scheme for the reduction 

of the share capital of a co. comes within 1908 Act, 


preference shareholders, who contended 
that it was ultra vires of the ct. to 
confirm a scheme whioh violated the 
provisions of the memorandum of 
assocn. as to the shareholders* rights 
inter se , Sc, further, that the scheme 
proposed was not just & equitable. 
The ct. confirmed the resolution, hold- 
ing that It had power to do so, Sc that 
the scheme was just & equitable.— 
Balmenach-Glenlivet Distillery, 
Ltd. v. Croall (1906), 8 F. (Ct. of 
Bess.) 1135.— SCOT. 

PART III. SECT. t0, SUB-SECT. 3.— 
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829 i. Nominal capital reduced — 


Capital returned borrowed on deben- 
tures .) — A co. whose shares consisted 
o A., preference shares fully-paid 
so far as issued, but not all issued, Sc 
B., postponed shares all issued & 
fully-paid, passed a special resolution 
to reduce capital with the consent of 
the sole holders of the B. shares by 
cancellation as being unrepresented 
by available assets of two -fifths of 
the nominal value of the B. shares & 
by paying off as being in excess of 
the wants of the co., the remaining 
three-fifths of the nominal value of 
the shares. The co. proposed to pay 
ofl! three-fifths by borrowing on 
security of its heritable property. 


The only creditors of the co. were 
heritable creditors Sc trade creditors, 
whose debts were paid monthly. 
The ct. confirmed the reduction.— 
West End CafE Co., Ltd., & Reduced 
(1894), 21 R. (Ct. of. Sess.), 381 ; 31 
Sc. L. R. 268. — SCOT. 

b. Amount returned liable to 

be called up again .] — A limited co., 
incorporated under the Cos. Aots, 
passed a special resolution under 
Companies Act, 1867, ss. 9, 16, by 
which 10 per cent, of the capital was 
to be returned to shareholders on the 
footing that the amount returned or 
any part thereof might be oalled up 
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s. 40, although it differentiates between the holders 
of the same class of shares to the extent of paying 
off some & not others, & imposes upon the share- 
holders whose shares are to be extinguished the 
obligation to obtain debenture stock in lieu of 
cash, & also involves the advance to the co. of the 
moneys to be utilised in redemption of the share 
capital by the very persons whose shares are to be 
redeemed. 

In confirming the scheme as on the whole fair 
& equitable the ct. made it a term of its con- 
firmation that the costs of a dissentient share- 
holder, who had assisted the ct. by his criticism of 
the scheme, should be provided by the petitioning 
i co . — Re De la Rue (Thomas) & Co., Ltd. & 
I Reduced, [1911] 2 Ch. 301 ; 81 L. J. Ch. 59 ; 105 
L. T. 542 ; 55 Sol. Jo. 715 ; 19 Mans. 71. 

932. .] — Re Anglo-Italian Bank, Ltd, 

& Reduced (1900), 51 Sol. Jo. 48. 

Annotation : — Mentd. General Industrials Development Syn- 
dicate, [1907] W. N. 23. 

933. Loss of right to return — By lapse of time 
— How calculated.] — The holder of shares, the 
certificate of which is under the seal of the co. & 
refers, as is usual, to the memorandum & arts, 
of assocn. of the co., is not barred by Slat. Limita- 
tions until the expiration of twenty years, in respect 
of capital to be returned on the shares, from the 
date of notice of the order of the ct. confirming 
the reduction . — Re Artisans’ Land & Mortgage 
Corfn., [1904] 1 Ch. 790 ; 73 L. J. Ch. 581 ; 52 
W. R. 330 ; 48 Sol. Jo. 222 ; 12 Mans. 98. 

See, generally , Limitation of Actions. 

934. Confirmation subject to conditions — Pay- 
ment of costs — Of dissentient shareholder.] — Re 
De la Rue (Thomas) & Co. Ltd. & Reduced, 
No. 931, ante . 

Liability of directors & shareholders — For capital 
returned.] — See No. 3100, post 

( / ) By Return of Accumulated Profits . 

935. Validity of resolution — Cannot extend to 
past or future distributions.] — A co. purported to 
make payments from time to time out of profits 
to shareholders under Companies Act, 1S80 (c. 19), 
in reduction of paid-up capital. For many years 
no special resolution was passed authorising this, 
as required by sect. 3 of the above Act, but in 
1905 a special resolution was passed which, besides 
authorising an immediate distribution thereunder, 
purported to authorise, as returns of capital, the 
past payments & any future payments which the 
directors might make : — Held : upon the con- 
struction of sects. 3 & 5 of the above Act the 
resolution was void so far as it purported to 
authorise payments in reduction of paid-up capital 
restrospectively or prospectively. — Re Piercy, 
Whitwham v. Piercy, [1907] 1 Ch. 289 ; 70 
L. J. Ch. 110 ; 95 L. T. 808 ; 51 Sol. Jo. 113 ; 14 
Mans. 23. 

936. Shares unequally paid up — Return 


of profits to equalise — Intra vires.] — Deft. co. had 
an issued capital of 40,000 preference shares of 
£5 each fully paid & 00,000 ordinary shares of 
£5 each, of which 0,047 were fully paid & the 
residue were only paid to the extent of £1 a share. 
By the arts, of assocn. dividends were paid in 
proportion to the amount paid up on the shares. 
The co. had paid dividends of 10 per cent, on the 
amounts paid up on the ordinary shares & had 
accumulated a very large reserve fund consisting 
of undivided profits. A special resolution was 
duly passed & confirmed that out of the accumu- 
lated profits of the co. the sum of £4 per share be 
paid to the holders of 0,047 fully-paid ordinary 
shares of the co. by way of reduction of capital 
pursuant to 1908 Act, s. 40 : — Held : that sect, 
could not be construed as only authorising the 
return of capital to the whole class of share- 
holders among whom the accumulated profits 
were divisible, & therefore the resolution was not 
ultra vires . — Neale v. City of Birmingham 
Tramways Co., [1910] 2 Ch. 464 ; 79 L. J. Ch. 
683 ; 103 L. T. 59 ; 20 T. L. R, 588 ; 54 Sol. Jo. 
651 : 18 Mans. 100. 

See, also , No. 876, ante . 

Whether capital or income — As between tenant 
for life & remainderman.] — See Settlements. 

G* Procedure . 

(a) The Resolution . 

937. Where no power in articles — Invalid — 
Without alteration of articles.] —Re West India 
& Pacific S.S. Co. (1868), 9 Ch. App. 11, n. 

Annotations : — Distd. Re Hank of Hindustan, China & Japan, 

Campbell's Case, Hippisley’s Case, AHhoti’s Case (1873), 

9 Ch. App. 1. Retd. Ladies’ Dress Assocn. v. Pul brook 

(1899), 68 L. J. Q. B. 871. 

Power In memorandum.] — See No. 850 » 

ante . 

938. Resolution taking power under 

articles must precede .] — Re West India & Pacific 

S. S. Co. (1868), 9 Ch. App. 11, n. 

Annotations ; — Distd. Re Bank of Hindustan, China & Japan, 

Campbell’s Case, Hippisloy’s Case, Alison’s Case (1873), 

9 Ch. App. 1. Reid. Ladles* Dress Assocn. v, Bulb rook 

(1899), 68 L. J. Q. B. 871. 

939 . — .] — -A co . cannot by one <& the 

same special resolution alter its arts, so as to allow 
of a reduction of capital & also reduce the capital, 
& the ct. has no jurisdiction to confirm a reduction 
so effected. 

Where a co. has no power to reduce its capital 
under the memorandum or arts., there must be, 
first, a special resolution altering the regulations 
of the co. so as to authorise such reduction, & at a 
subsequent meeting, by another special resolution, 
the reduction must be effected . — Re Patent 
Invert Sugar Co. (1885), 31 Oh. D. 166 ; 55 
L. J. Oh. 924 ; 53 L. T. 737 ; 34 W. R. 169 ; 2 

T. L. R. 196, 0. A. 

940. Combined with resolution taking 


again : — Held : the resolution wa 
competent Sc fell to be confirmed. — 
Scottish Vulcanite Co., Ltd. (1894) 
R. (Ct. of Seas.) 752 ; 32 Sc. L. II 
593. — SCOT. 


, o». Reduction with view to ultimate 
liquidation — Capital returned partly in 
cash & debentures — Repayment of sums 
paid \n advance of calls . } — Scottish 
Queensland Mortgage Co., Ltd., 
Petitioners (1908), 46 Sc. L. R. 22.— 
SCOT. 


d. Main object of company's forma - 
tion satisfied — Capital exceeding require- 
ments — For subsidiary business — Re- 
turned to members .) — The shareholders 
of a co., whose capital was fully- 

J. — VOL. IX. 


S aid, having exhausted the lino of 
uslness to carry out which was the 
principal object for which it was 
formed, desired to carry on a fresh 
business authorised by tlio memo- 
randum of assocn., but for which only 
half the existing capital was necessary. 
Accordingly, the directors issued notice 
of a meeting to consider a special 
resolution to the effect that the 
capital of the co. was twice as much 
as was required, Sc that it was desirable 
to reduce it to half. Sc that the other 
half should he repaid to the share- 
holders. At the meeting the resolu- 
tion was carried with an amendment 
providing for the mode in which the 
reduction Sc repayment should be 


effected: — Held: (1) the amendment 
of the resolution did not affect its 
validity ; (2) tho circumstances of the 
co. showed a proper case for a reduction 
& return of capital . — Re Picturesque 
Atlas Sc Publishing Co. (1892), 13 
N. S. W. Eq. 44.— AUS. 

PART III. SECT. 10, SUB-SECT. 3.— 

G. (a). 

940 i. Where no power in articles — 
Combined urith resolution taking power 
under articles — Invalid .] — At an extra- 
ordinary general meeting of share- 
holders of a registered limited co. 
on Nov. 19, 1908, new arts, of assocn. 
were by resolution adopted empowering 
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Sect. 10. — Capital: Sub-sect. 3, 0. (a), (b) & (c) 
i . & ii. ] 

power under articles — Invalid.] — Re Patent Invert 
Sugar Oo., No. 939, ante. 

941. Passed at meeting confirming altera- 

tion of articles— Valid.]— Re Crossley (John) & 
Sons, [1892] W. N. 55. 

942. Passed at same meeting as resolution for 
change of name.] — Re Gatling Gun, Ltd., No. 878, 
ante. 

Alteration of articles generally.] — See Sect. 30, 
sub-sect. 2, C., post. 

943. Notice of meeting— Sufficiency— Shares of 
different classes — Resolution affecting Incidence of 
loss.] — The capital of a co. consisted of 100,000 
ordinary shares of £10 each, of which 80,059 had 
been issued & paid up in full, & 100,000 preference 
shares of £1 each, of which 37,518 had been issued 
& paid up in full. The preference shares were 
entitled to a preferential dividend of 10 per cent. 
per annum , but were not entitled to any preference 
in respect of capital. The co. having lost paid-up 
capital to the extent of £80,059, a special reso- 
lution was passed that this loss should be written 
off by reducing the ordinary shares by the sum of 
£1 each. No reduction was to be made in the 
preference shares. The special resolution was 
carried by the unanimous vote of the shareholders 
who were present in person or by proxy at the first 
& second meetings respectively. At the first 
meeting about one-third in value of the 
shareholders were present in person or by proxy, 
& at the second meeting about one-fourth. The 
notices convening the meetings had stated exactly 
the resolution which it was intended to propose, 
but they did not call the attention of the share- 
holders to the fact that the result would be to 
throw the loss of capital exclusively on the 
ordinary shareholders. No ordinary shareholder 
had expressed any dissent from the resolution : — 
Held : as by the existing constitution of the co. 
the loss ought to be borne by all the shareholders 
ratably, & the effect of the resolution would be to 
alter the constitution of the co. in this respect, 
& to throw the loss exclusively on the ordinary 
shareholders, the notices of the meetings were 
insufficient, & therefore, it would not be fair, as 
between the ordinary & preference shareholders 
that the resolution should be confirmed by the ct. 

After this decision a circular was sent to every 
shareholder fully explaining the matter, & stating 
the effect of the Ridgment. In reply to this 
circular 514 ordinary shareholders, the whole 
number being 021, whose capital amounted to 
£709,590, assented in writing to the resolution ; 
103 sent no reply; & the remaining four, who 
together held 188 shares, expressed their dissent. 
One of the four, who held 02 shares, afterwards 


withdrew his opposition. Notice that the petit! 
would be brought on again for hearing was serv 
on the dissentients, but none of them appeared : 
Held: the resolution ought to be confirmed. 
lie Quebrada Railway, Land & Copper C 
(1889), 40 Oh. D. 303 ; 58 L. J. Ch. 332 ; 00 L. 1 
482 ; 5 T. L. R. 150 ; 1 Meg. 122, 301, n. 
Annotations : — Dbtd. Re Union Plate Glass Co. (188! 
42 Ch. D. 513. Consd. Re Denver Hotel Co., [1893] 
Ch. 495. 

944 . “ Seven clear days” — Coi 

struction of articles.] — Re Pavilion, Newcastu 
upon-Tyne, Ltd. & Reduced, [1911] W. N. 236. 

945. Constitution of meeting — Quorum .] — B 

Kelantan Coconut Estates, Ltd. & Reduce 
(1920), 04 Sol. Jo. 700. 

946. Consent of shareholders — Notice of effec 
of resolution sent to all shareholders — Notice c 
hearing sent to dissentients — Non-appearance.]- 

Re Quebrada Railway, Land & Copper Co. 
No. 943, ante . 

Proof of resolution.] — See Nos. 993, 994, post . 
Effect of registrar’s certificate — On invalic 
resolution.]— No. 1029, post 
Authorising return of accumulated profits.]— 

See Sub-sect. 3, F. ( / ), ante . 

(b) Application to Court . 

See R. S. C., Ord. 53 B., rr. 1,2. 

To confirm — Whether necessary.]— See No. 851, 
ante . 

947. To what court— Chancery Division— Not 
affected by assignment of winding-up business to 
particular Judge of King’s Bench Division.] — Re 

Islington & General Electric Supply Co., 
Ltd. (1892), 36 Sol. Jo. 487. 

Annotation : — Consd. Re Mining Shares Investment Co., 
11893] 2 Ch. 660. 

948. Jurisdiction— Judge of King’s Bench Divi- 
sion appointed to take winding-up business.] — The 

judge of the High Ct. for the time being appointed 
to exercise the jurisdiction of the High Ct. under 
1890 (Winding up) Act, has jurisdiction to confirm 
a reduction of the capital of a co. which the High 
Ct. has jurisdiction to wind up. — Re Ocean Queen 
8.S. Co., [1893] 2 Ch. 060 ; 03 L. J. Ch. 193 ; 08 
L. T. 828 ; 41 W. R. 570 ; 37 Sol. Jo. 490 ; 3 R. 
025. 

Annotation : — Reid. Re Aluminium Co., [1894] W. N. 6. 
.] — See, generally, Sub-sect. 3, A., ante. 

949 . When county court has Jurisdiction.] — 

Re Portsmouth & District Vacuum Cleaner 
Co., [1908] W. N. 203. 

(c) The Petition . 
i. Form. 

See R. S. C., Ord. 53 B., r. 3. 

950. How entitled — Under 1867 Act & Com- 
panies Act, 1877 (c. 28).] — The proper mode of 


the oo. to reduce its capital which by 
its original arts, it had no power to do. 
At the same meeting a resolution was 
passed authorising the directors to 
procure by the necessary procedure the 
cancellation of £2 10s. per share of the 
capital. Both resolutions were con- 
firmed as special resolutions at a 
subsequent general meeting held on 
Dec. 10, 1908. In a petition to the 
ot. for confirmation of the reduction 
of capital : — Held : the procedure hod 
been Irregular in that at the time when 
the resolution for reduoing share 
capital was passed, the oo. had no 
power to reduce capital, & no pro- 
cedure could be taken on the resolution 
altering the arte. Sc conferring power 
to reduce capital until that resolution 
had been confirmed at a subsequent 
general meeting. — Re Oregon mort- 
gage Oo., LTD., [1910] S. C. 964,— SCOT. 


e. Statutory requirements — Necessity 
for compliance.}— Re Clark (1911), 48 
So. L. It. 154. — SCOT. 


PART III. SECT. 10, SUB-SECT. 3.— 
O. (b). 

f. Whether granted as matter of 
course — On passing of special resolution.] 
— An application for reduction of the 
capital of a limited co. will not be 
granted as a matter of course on the 
passing of a special resolution by the 
co. The ct. has a much more onerous 
duty, Sc will insist upon the fullest 
disclosure, on proper material, of all 
facts neoesBary for their consideration 
In exercising the wide statutory powers 
conferred upon them. These consider- 
ations include the publio interest, 
the rights of creditors, the rights of 
shareholders, service Sc advertisement. 


standing of co., etc. Affidavits on 
“ belief ” are insufficient in such an 
onerous case. — Re Companies Act & 
Bunn Munbo Co., [1923] 3 D. L. It. 
912 ; 3 W. W, R. 314.-UAN. 

g. How effected — Where no creditors .] 
— Upon an application for confirma- 
tion by the ct. of resolution by a 
limited co. for the reduction of its 
capital, it is unnecessary to proceed 
under Companies Act, 1915, s. 56 (2), 
where it appears that there are 
no creditors. — Re Chambers, [1920] 
V. L. R. 330.— AUS. 

PART III. SECT. 10, SUB-SECT. 3.— 
G. (o) i. 

h. Contents of-— Where creditors ob- 
ject.}—' The prayer of a petition for 
confirmation of a resolution for the 
reduction ot the capital of a oo. must 
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entitling a petition for the reduction of the 
capital of a co. is “ In the matter of the Com- 
panies Act, 1867 & 1877.’ * — Re Soci6t6 Francaise 
des Asphaltes (1883), 48 L. T. 410. 

951. Name of company to be placed first.] 

—Re Woolley Coal Co., [1891] W. N. 19. 

952. — — Whether under 1890 (Winding-up) 
Act.] — It is not necessary that petitions for the 
confirmation of the reduction of the capital of a 
co. should be entitled in the matter of the Com- 
panies (Winding-up) Act, 1890. — Re Aluminium 
Co., Ltd. (1894), 38 Sol. Jo. 185. 

958. Under Acts dealing specially with 

reduction.] — A reduction of capital involved by a 
scheme of arrangement must be earned out in 
accordance with the statutes specially dealing 
with reduction of capital. 

Where a petition presented under Joint Stock 
Companies Arrangement Act, 1870 (c. 104), for 
obtaining the sanction of the ct. to a scheme of 
arrangement was entitled in the matter of the 
Joint Stock Companies Arrangement Act, 1870, 
& in the matter of the Companies Acts, 1862 to 
1900, the ct. directed the petition to stand over 
with liberty to amend by entitling it also in the 
matter of the Companies Acts, 1867 & 1877. — 
Re Cooper, Cooper & Johnson, Ltd. (1902), 51 
W. It. 314. 

Annotation : — Bold. Re, Guardian Assce., [1917] 1 Ch. 431. 

954. Contents of — Reduction by paying off 
excess capital — That amount to be paid off excess.] 

— Re Barker (R. H.) & Co., Ltd. (1893), 37 Sol. 
Jo. 325. 

955. .] — A petition for the 

reduction of the capital of a co. must state that the 
capital proposed to be paid off is in excess of the 
wants of the co. — Re Tarapaca & Tocopilla 
Nitrate Co., Ltd. (1917), 62 Sol. Jo. 122. 

956. More than one class of shares — 

Whether priority as to capital.] — Re Mackenzie & 
Co., Ltd., No. 903, ante . 

ii. Advertisement. 

See R. S. G., Ord. 53 B., rr. 4, 9. 

957. Necessity for — Discretion of court to 
dispense with.] — Re London & City Land & 
Building Co., No. 858, ante . 

958. In special circumstances only.] 

— The advertisement of a petition for an order 
confirming the reduction of the capital of a limited 
co. under Companies Act, 1877 (c. 26), will not, 
except under special circumstances, be dispensed 
with. — Re Consolidated Telephone Co., Ltd. 
(1885), 54 L. J. Oh. 795 ; 52 L. T, 575 ; 33 W. R. 
408. 

Annotation .—Reid. Re Tambracherry Estates Co. (1885), 

29 Ch. D. 683. 

959. Creditors not affected.] — A 

co. whose shares were all fully paid up, having lost 
part of its capital, presented a petition to reduce 
the nominal capital by the amount of the loss, 
reducing the nominal amount of each share from 
£1 to 12a. 6 d. The judge refused to hear the 
petition until its presentation had been advertised 
as prescribed by rule 5 of the General Order of 
1868, made under 1867 Act : — Held : on appeal, 
i*' Petition for reduction of capital authorised by 
1877 Act, ought primd facie to be advertised as 
directed by the General Order of 1868, though the 
judge has a discretion to dispense with advertise- 
ments if he is satisfied that the interests of creditors 
cannot be affected by what is proposed ; & as in 


the present case the judge in his discretion thought 
that the petition ought to be advertised, the ct. 
would not interfere. — Re Tambracherry Estates 
Co. (1885), 29 Ch. D. 683 ; 54 L. J. Oh. 792 ; 52 
L. T. 712 ; 1 T. L. R. 379, C. A. 

960. Scheme of arrangement involving 

reduction of capital.] — Where a scheme of arrange- 
ment involves a reduction of capital, all the 
requirements of 1908 Act, with regard to reduc- 
tion of capital must be complied with,. & it is 
therefore necessary to advertise the petition for 
sanctioning the scheme until the ct. has dispensed 
with advertisements (Younger, J.). — Re White 
Pass & Yukon Ry. Co., Ltd. (1918), 63 Sol. Jo. 55. 

961. When dispensed with — Sole creditor con- 
senting.] — Re Plaskynaston Tube Co., No. 890, 
ante. 

962. No diminution of liability for unpaid 

capital — Or repayment of paid-up capital.] — On 

petition to confirm a resolution for reduction of 
capital of a co., where capital had been lost, & it 
had been resolved that the lost capital should be 
wiped olf, a resolution which did not involve 
either the diminution of any liability in respect of 
unpaid capital or the payment to any shareholder 
of any paid-up capital : — Held : the preliminary 
advertisement of the petition might be dispensed 
with. — Re British Land & Mortgage Co. op 
America, Ltd. (1885), 53 L. 1. 753. 

963. Creditor’s debts small.] — In 

cases of petitions for the reduction of the capital 
of a co. by writing off capital which has been lost, 
the ct. does not uniformly A as a matter of course 
dispense with advertisement of the presentation 
of the petition, even although it be stated that 
there are no creditors. But where there was 
evidence that a proposed reduction of capital 
would not involve the diminution of an liability 
of the shareholders in respect of unpaid capital, 
<& that there were no creditors of the co. except 
for small current accounts, the ct., in its discretion, 
dispensed with the advertisement of the petition 
to confirm resolutions for a reduction of the 
capital. — Re E. C. Powder Co., Ltd. (1887), 56 
L. J. Ch. 783 ; 56 L. T. 010. 

964. Notice to all shareholders — Com- 

pany’s solicitor sole creditor.) — Re Municipal 
Trusts Coiipn., Ltd., No. 1050, post. 

965. Time for advertising — Where creditors 
not affected — Before list of creditors settled.] — A 
petition to reduce the capital of a co., where the 
rights of creditors are not affected, may be adver- 
tised at once, without waiting until a list of 
creditors has been settled by the chief clerk. — 
Re People’s Cap* Co. (1885), 55 L. J. Ch. 312 ; 
34 W. R. 229. 

966. Where advertised — Company with nu- 
merous agencies — In local newspapers where 
agencies situated.] — In the case of a petition for 
reduction of capital presented by a fire insurance 
co. having numerous agencies in Ireland, the 
provinces, <fc abroad, the ct. directed that notice 
of the presentation of the petition & the day fixed 
for hearing should be advertised, not only in the 
London & Dublin Gazettes, but also in news- 
papers circulated in each of ten other places at 
which the co. had agencies. — Re London & 
Provincial Fire Insurance Co., Ltd. (1886), 
55 L. J. Ch. 030 ; 55 L. T. 55. 

Compare No. 894, ante. 

Notice of hearing — To dissentient shareholder®.] 

— See No. 943, ante. 


provide seriatim tor the steps in pr 
^yewauii^ bv Companies (Coj 
edidation) Act, 1908, s. 49, for dealii 
with creditors & their objections 


Held : the form of prayer was proper. 
— Addie & Sons* Collieries, Ltd., 
& Reduced, Petitioners, fc [1916] 
8. C. 930.— SCOT. 


k. — - — Where creditors' rights not 
affected .] — Cranston’s Tea Rooms 
Ltd., & Reduced, Petitioners (1919) t 
56 Sc. L. R. 208.— SCOT. 
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Sect . 10. — Capital: Sub-sect 3, G . ( d ) i. 9 it & iit] 
(d) Consent of Creditors . 
i. List of Creditors . 

967* Who are creditors — Contingent creditors 
— Company’s lessors.*] — The lessors of a co., which 
is about to reduce its capital, are contingent 
creditors witliin 1867 Act . — Re Telegraph Con- 
struction Co. (1870), L. It. 10 Eq. 384 ; 22 L. T. 
649 ; sub nom. Telegraph Construction & 
Maintenance Co., Ltd. & Reduced, Ex p. 
Enderby’s Trustees, 39 L. .7. Ch. 723 ; 18 
W. R. 729. 

Annotations : — Reid. Oppenhoimer v. British & Foreign 
Exchange & Investment Bank (1877), 0 Ch. D. 744 ; Re 
Midland Coal, Coke & Iron Co., Craig’s Claim, [1895] 
1 Oh. 207. Mentd. He Gartness Iron Co., Ex p. 
Elphinstone (1870), L. It. 10 Eq. 412; Re Westboume 
Grove Drapery & Furnishing Co. (1877), 25 W. R. 509 ; 
Gooch v. London Banking Asscn. (1886), 32 Ch. I). 41. 

968 , “Entitled to object ” — No diminution 

of liability on unpaid capital — Or return of paid-up 
capital.] — Re Meux’s Brewery Co., No. 970, 
post 

See , also , No. 1009, post . 

989 . Whether debenture-holders in- 

cluded.] — A petition having been presented by a 
co. for confirmation of resolutions for reduction of 
its capital & shares, an order was made for an 
inquiry as to debts, & the presentation of the 
petition was directed to be advertised, & a list 
of creditors to be left at the judge’s chambers. 
This having been done, the chief clerk certified 
that a list of creditors had been settled, but that 
the names of some of the creditors who were 
holders of the co.’s debentures, being unknown 
to the co., did not appear on the list. None of 
them had claimed under sect. 13 of 1867 Act to be 
entered on the list. Upon the petition coming 
to be heard, & being unopposed ; — Held : (1 ) the 
debenture-holders were in the position of creditors, 
who were now excluded, under sect. 13 from the 
right of objecting to the proposed reduction. 

Other creditors named on the list, whose debts 
were not yet. due, & were secured, had neither 
assented to, nor dissented from, the proposed 
reduction : — Held : (2) they were not to be 

considered creditors “ who do not assent,” within 
sect . 14 of the Act. 

(3) Where a co., at. the date of an order confirm- 
ing reduction of capital, had used the words, “ & 
reduced,” as part of its title, for more than three 
months, it was ordered to use those words for a 
fortnight longer. In the absence of special cir- 
cumstances, the order for confirmation was ordered 
to be advertised once in the London Gazette , & 
twice in each of three London daily papers. — 
Re Credit Foncier of England (1871), L. II. 11 
Eq. 366 ; 40 L. J. Ch. 187 ; 23 L. T. 801 ; 19 
W. R. 405. 

Annotations : — As to (2) N.F. Re Patent Ventilating Granary 
Co. (1879). 41 L. T. 82. As to (3) Reid. Re Kirkstall 
Brewery Co. (1877). 5 Ch. D. 535 ; Bannatyne v. Direct 
Spanish Telegraph Co. (1886), 34 Ch. D. 287. 

97 0, No diminution of liability 

on unpaid capital — Or return of paid-up capital.] — 

Primd facie creditors are not concerned in any 
question of the reduction of capital where it does 
not involve the diminution of any liability on 
respect of any unpaid capital or the payment to 
any shareholder of any paid-up capital ; & though 
by 1908 Act, s. 49 (1), the ct. may m any other case 
allow a creditor to object to a reduction, where no 
such diminution is about to take place it is in- 
cumbent on the creditor to make out a strong case 
before any such direction should be given. 

The co. was incorporated with a fully -paid share 


capital of £1,000,000, in addition to which it had 
issued £1,000,000 perpetual debenture stock 
secured by certain trust deeds constituting a 
floating security. In 1904 the co. had incurred 
losses amounting to upwards of £800,000, since 
which year no dividend had been declared, the 
profits in each year being applied in reduction of 
the deficiency, which now amounted to £640,000 
or upwards. In 1917, by special resolution, the co. 
resolved to reduce its capital to £360,000 by writing 
off the lost capital. The reduction did not involve 
the diminution of any liability in respect of any 
unpaid capital or the payment to any shareholder 
of any paid-up capital. This petition by the co. 
to confirm the special resolution was opposed by 
certain holders of debenture stock on the ground 
that the proposed reduction would be prejudicial 
to their security by enabling the co. to pay divi- 
dends out of profits instead of such profits being 
applied in making good the lost capital. The assets 
according to the latest balance-sheet exceeded 
the amount of the debenture debt by £500,000 
& upwards. No evidence was adduced to show 
what part of the lost capital was attributable to 
circulating capital : — Held : the holders of tho 
debenture stock were not entitled to object to the 
reduction. — Re Meux’s Brewery Co., [1919] 
1 Ch. 28 ; 88 L. J. Ch. 14 ; 119 L. T. 759 ; 35 
T. L. It. 13 ; 63 Sol. Jo. 40. 

971. Whether creditors entitled to object — 
Under Companies Act, 1877 (c. 26), Si 4 — Reduction 
of preference shares by sinking fund — Under 
articles.] — Re Dicido Pier Co., No. 869, ante . 

972. When dispensed with — Capital lost or 
unrepresented by available assets.] — On a petition 
for reduction of capital by cancelling capital which 
was lost, or was unrepresented by available assets, 
the ct. dispensed with the list or chief clerk’s 
certificate of creditors, but ordered the petition to 
bo advertised according to Gen. Ord., Mar. 1868, 
►Sched., Form No. 8. — Re London & County 
Plate Glass Insurance Co., Ltd. (1885), 53 L. T. 
486. 

973 . Reduction involving diminution of 

liability on unpaid capital — Or return of paid-up 
capital — All debts satisfied.] — On a petition for 
confirmation of special resolutions to reduce 
capital involving the diminution of liability on 
unpaid capital & the return of paid-up capital 
to the shareholders, the ct. has no power to dispense 
wit h the settling of the list of creditors required by 
1 867 Act, s. 13, even though there may be evidence 
before the ct. that the co. has no debts unsatisfied. 
— He Lamson Store Service Co., Ltd., Re 
National Reversionary Investment Co., Ltd., 
fl895] 2 Ch. 726 ; 64 L. J. Ch. 777 ; 73 L. T. 311 ; 
41 W. R. 42 ; 2 Mans. 537 ; 13 R. 703. 

See , also , No. 984, post 

974. Advertisement for creditors — Whether dis- 
pensed with — Company’s solicitor sole creditor.] — 

Re Municipal Trusts Corpn., Ltd., No. 1056, 
post . 

975. Possible prejudice to creditors.] 

— Re Union Finance Co., [1887] W. N. 253. 

970 . Diminution of liability on 

unpaid capital.] — The E. Co. was a steamship co., 
incorporated on Aug. 16, 1880, with a nominal 
capital of £200,000, divided into 20,000 shares of 
£10 each. Of these, 5,000 shares of £10 each 
were issued all fully paid up. The arts, of assocn. 
provided that the directors should from time to 
time set aside part of the profits for a reserve fund. 
The directors had a discretionary power to expend 
the moneys so set apart in the purchase of addi- 
tional vessels or otherwise in extending the co.’s 
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trade. By the beginning of 1883 they had 
accumulated a reserve fund of £50,000. In May, 
1883, the directors issued a circular to the share- 
holders, stating that they intended building two 
or three new steamers, & for that purposee to com- 
plete the issue of the shares of the co. by dividing 
the reserve fund on June 30 amongst existing 
shareholders, allotting to each, one share of £10 
fully paid for every share held, & by issuing 
10,000 additional shares of £10 each. The 
directors, anticipating that this proposal would 
be accepted, had in fact, before the resolution 
hereinafter stated, applied the reserve fund in 
improving the fleet. On May 16, 1883, the co. 
duly passed a resolution, that out of the reserve 
fund as it stood on June 30, there should bo 
allotted to each shareholder £10, in the form of 
one fully paid-up share for every share held by 
him in the co. The shares so created were issued 
& credited as fully paid, & a part of the proposed 
10,000 new shares were taken up & fully paid for 
in cash. In Oct. & Nov. 1892, a special resolution 
was passed by the co. for reducing its capital by 
cancelling capital which had been lost to the extent 
of £5 a share, & reducing the nominal amount of 
each share from £10 to £5. This was a petition 
for the confirmation of this reduction. The 
petition stated that the reduction did not involve 
the diminution of any liability in respect of unpaid 
capital, & therefore no list of creditors had been 
settled : — Held : it did not appear that the 
directors had power to distribute the reserve fund 
as dividend without altering the arts. Even if 
they had such a power, it did not appear that they 
had exercised it, for under the resolution the 
shareholders had no option to take their shares 
of the reserve fund in cash. Therefore these shares 
might be held to be not fully paid up, & the 
proposed reduction would or might involve a 
diminution of liability in respect of unpaid capital, 
& the petition must stand over till a list of creditors 
was settled. — He Eastern & Australian S.S. Co., 
Ltd. & Reduced (1893), 68 L. T. 321 ; 41 W. R. 
373 ; 37 Sol. Jo. 304 ; 3 R. 370. 

977. Amount of reduction small.] — 

Re New Quebrada Railway, Land, <fc Copper 
Co., [1888] W. N. 233 ; subsequent proceedings , 
sub nom. Re Quebrada Railway, Land, & Copper 
Co. (1889), 40 Ch. D. 363. 

ii. Notice to Creditors . 

See R. S. C., Ord. 53 B., r. 8. 

97S. When dispensed with — Creditors residing 
abroad — Amount of debts brought into court.] — 
Where a co. who are desirous of reducing their 
capital, & have passed a resolution to that effect, 
have creditors residing abroad comprised in the list 
required by 1867 Act, s. 9, to be registered, 
service of the formal notices on the creditors 
preparatory to obtaining the necessary order of 
the ct., to confirm such resolution, will be dispensed 
with on the co. bringing into ct. the amounts of 
such creditors’ demands so appearing on the list, 
& on giving notice to the creditors that such has 


been done. — Re West Indian & Pacific Steam 
Packet Co. (1868), 19 L. T. 310. 

Annotation : — Refd. Re Consolidated Telephone Co. (1885), 

33 W. R. 408. 

979. Unpaid creditor consenting.] — Re 

Plaskynaston Tube Co., No. 896, ante . 

980. How given — By advertisement — Creditors 
unknown.] — Notice to creditors under Gen. Ords., 
Mar. 21, 1868, may, if the creditors are unknown, 
be given by advertisement. — Re General Bank 
for Promotion of Agriculture <fe Public 
Works, Ltd., & Reduced (1869), 38 L, J. Ch. 
168 ; 17 W. R. 304. 

When advertisement dispensed with.] — See 

Sub-sect. 3, G. (d) i., ante. 

iii. Proof of Consent 

See R. S. C., Ord. 53 B., r. 14. 

981. When presumed — Creditor not actively 
dissenting.] — Re Credit Foncier of England, 
No. 969, ante . 

9g2. Consent brief necessary.] — On 

the hearing of a petition by a co. for the confirma- 
tion of a special resolution for the reduction of its 
capital, three debenture holders for sums 
amounting together to £4,000, who had not con- 
sented in writing to the proposed reduction & had 
not attended iri chambers to object, in pursuance 
of the ordinary notices & advertisements, did not 
appear: — Held: (1) they could not be taken to 
have consented to the reduction, but a consent 
brief on their behalf must be produced, or the 
amount of their debentures must be deposited in 
ct. ; (2) the co. must continue to use the words 
“ & reduced,” as part of their name, for fourteen 
days. — Re Patent Ventilating Granary Co. 
(1879), 12 Ch. D. 254 ; 48 L. J. Ch. 728 ; 41 
L. T. 82 ; 27 W. R. 836. 

983. .] — Uc Bull Hotel Co., Ltd. 

(1883), 27 Hoi. Jo. 434. 

984. Sufficiency of proof — Majority of resolution 
of debenture-holders — Under provisions of trust 

deed.] — The consent of the holders of bearer 
debentures to a proposed reduction of a co.’s 
capital was evidenced by an extraordinary resolu- 
tion in that behalf duly passed under a majority 
clause in the trust deed & binding on all the 
debenture-holders. About 87 per cent, in value 
of the total amount of the debenture debt was 
represented at the meeting, which was duly con- 
vened, & the resolution was passed unanimously. 
It was not possible to ascertain the names of all 
the debenture-holders : — Held : in the circum- 
stances the extraordinary resolution was sufficient 
evidence of the consent of all the debenture-holders 
within 1908 Act, s. 50, & Gen. Ord. (Reduction of 
Capital), 1909, r. 17, & it was not necessary to 
have a list of the debenture -holders under sect. 49. 
— Re Hydraulic Power & Smelting Co., [1914] 
2 Ch. 187; 83 L. J. Ch. 753 ; 111 L. T. 451; 
21 Mans. 288. 

Right of creditors to dissent.] — See Nos. 969, 970, 
ante . 


PART III. SECT. 10, SUB-SECT. 3.- 
G. (d) ii. 

. 1* When dispensed with — Creditor 
rights not affected .) — Cranston’s Te 

]???£¥** J?*?* & -Reduced, Petitioned 
(1919), 56 Sc. L. R. 208. — SCOT. 


PART III. SECT. 10, SUB-SECT. 3. — 
G. (d) iii. 

m. Not presumed — From mere 
silence .) — A co. having presented a 

S etition to the ct. for an order con- 
rming a resolution to roduce capital. 


the ct. was of opinion that the mere 
siienco of a creditor to whom a pro- 
posed reduction of capital of the co. 
had boon intimated would not be held 
as proof of his consent to the reduction. 
— Th arsis Sulphur & Copper Co., 
Ltd. (1882), 20 Se. L. R. 70.— SCOT. 

n. Sufficiency of proof — Trustees & 
agents consenting -— Though no special 
authority . )— In a petition presented 
to the ct. by a joint-stock co., for the 
reduction of its capital, there were 
produced consents, signed by one of 


; a body of trustees, creditors of the co., 
“ for himself Sc his co-trustees,” Sc 
by agents of creditors through whom 
the loans by the creditors to the co. 
were originally negotiated. Sc who 
were in the habit of acting in such 
matters for the creditors, though no 
j special authority to consent was pro- 
duced : — If dd : these consents were 
sufficient, under Companies Act, 1867, 
s. n. — T harhw Sulphur & Copper 
C o., Ltd. (1882), 10 R. (Ct. of Sees.) 
103.— SCOT. 
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Sect. 10. — Capital: Sub-sect* 3, Q . (e), (/) & (g) i *, 
ii . iii.] 

(e) The Hearing . 

Sec R. S. C., Ord. 53 B., rr. 15-19. 

Who may be heard — Creditors entitled to object*] 

— See Nos. 909, 970, ante. 

985. Evidence required — Verifying statements 

In petition — Formal affidavit sufficient*] — Be 

Main s Manufacturing Co., [1884] W. N. 171. 

986. If petition full enough.] — 

Re Safety Oil Co., Ltd. (1892), 30 Sol. Jo. 699. 

987, Loss of capital — Details of loss.] 

— Re Pilsen Joel & General Electric Light 
Co., [1880] W. N. 203. 

988, .] — Jie Ouro Preti 

Gold Mines of Brazil (1892), 37 Sol. Jo. 10. 

989. To extent alleged.] — 

Decision dismissing a petition for the confirmation 
by the ct. of special resolutions for the reduction 
of the capital of a co., affirmed, on the ground that 
the evidence did not prove a loss of capital to the 
extent alleged in the resolutions. — Be Barrow 
HiEMATiTE Steel Co., [1901] 2 Ch. 740 ; 71 
L. J. Ch. 15 ; 85 L. T. 493 ; 50 W. E. 71 ; 18 
T. L. E. 9 ; 40 Sol. Jo. 28 ; 9 Mans. 35, C. A. 

Annotations: — Reid. He Hoare, 11904] 2 Ch. 208; Pooler. 

National Bank of China. [1907 J A. C. 220 ; He Mackenzie, 

1 19 16 J 2 Ch. 450. Menid. Bond v. Barrow Hcomatito 

Steel Co. (1902), 71 L. J. Ch. 246 ; Ammonia Soda Co. v. 

Chamberlain, [1918] 1 Cli. 266. 

990. — Not necessary under 1908 

Act, s. 46.J — On a petition under the above sect, 
for confirmation of a reduction of capital by 
cancelling paid-up capital which is lost or unrepre- 
sented by available assets evidence that the capital 
is lost or so unrepresented is not necessary. — 
Re Louisiana & Southern States Eeal Estate 
& Mortgage Co., [1909] 2 Ch. 552 ; 79 L. J. Ch. 
17 ; 101 L. T. 495. 

991, — But advisable.] — 

The practice of the High Ct. in England has not 
been uniform. My own practice has been to 
insist on primd fade evidence of the existence of 
the state of facts referred to in the resolution. 
If no such primd fade evidence were forthcoming 
it might well be that the special resolution had been 
passed under the influence of some mistake or 
misrepresentation as to the true facts, & it would 
be unfair to the minority if not also to the majority 
of the shareholders to confirm a reduction voted 
under such circumstances. Further, inability to 
produce some such evidence might well suggest 
want of bona fides in the matter. If capital not 
really lost or unrepresented by available assets 
were cancelled, it might be possible thereafter, by 
some adjustment of the figures in the co.’s balance- 
sheet, to carry the amount so cancelled to profit 
& loss account, & so indirectly return paid-up 
capital to shareholders, thus affecting the rights of 
creditors. I think, therefore, that where the 
reduction of capital is based on the ground that 
capital has been lost or is unrepresented by 
available assets, it is, though not necessary, at 
any rate wise & prudent to insist on some evidence 
of the fact (Lord Parker). — Caldwell v, 
Caldwell & Co., Ltd., [1916] W. N. 70, H. L. 

992, 8s continuance of position 

shown in petition.] — Re Safety Oil Co., Ltd. 
(1892), 30 Sol. Jo. 099. 

998, Of resolution — Affidavit of chairman 


— & minute of meeting.] — Re Leicester Mort- 
gage Co., Ltd. (1894), 38 Sol. Jo. 531, 504. 
Annotation: — Reid* Re Omnium Investment Co., [1895] 

2 Ch. 127. 

See, also , No. 996, post. 

994, Detailed affidavit.] — Re Tyne 

Dock Land Co., Ltd. (1894), 38 Sol. Jo. 002. 

995, Of due service of notice on share- 

holders.] — Re Tyne Dock Land Co., Ltd., 
No. 994, ante. 

998, Copy of memorandum & articles — 

& original minute book.] — Where a petition is pre- 
sented for the confirmation by the ct. of resolutions 
for reducing the co.’s capital or altering its memo- 
randum of assocn., a copy of the memorandum & 
arts., & the original minute book of the pro- 
ceedings of general meetings, should be made 
exhibits to the affidavit in support of the petition. 

Where the reduction is to be effected by can- 
celling paid-up capital which has not been paid 
up in cash, it must be proved that the shares were 
issued pursuant to a contract filed under 1867 Act, 
s. 25. — Re Omnium Investment Co., [1895] 2 Ch. 
127 ; 64 L. J. Ch. 051 ; 2 Mans. 313. 

997. On cancellation of paid capital not 

paid up in cash — That contract filed under 1867 Act, 
s. 25.] — Re Omnium Investment Co., No. 996, 
ante. 

See , generally , Sect. 20, sub-sect. 3, post. 

998. On return of paid-up capital — Cash 

returned reborrowed on debentures — That creditors 
paid — Consent of shareholders — Issue of deben- 
tures.] — Re Lamson Store Service Co., [1897] 1 
Ch. 875, n. 

999. That creditors paid.] — Re 

Watson, Walker & Quickfall, Ltd., [1898] 
W. N. 69. 

1000. Notice of — Dispensed with — Creditors not 
entitled to object.] — Re West Cumberland Iron 
& Steel Co., Ltd., No. 1009, post. 

Jurisdiction of court.] — See Nos. 833, 842, ante. 

Discretion of court.] — See Nos. 842, 843, ante. 

Costs of dissenting shareholder — Confirmation 
subject to payment.] — See No. 931, ante . 

( / ) The Order . 

See R. S. C., Ord. 53 B., r. 20. 

1001. Confirms reduction — Not special resolu- 
tion.] — Re City of St. Petersburgh New 
Waterworks Co., Ltd. (1895), 39 Sol. Jo. 441. 
Amwtation : — Reid. Re Dixon, Horeeburgh (1895), 39 

Sol. Jo. 583. 

1002. .] — Re Dixon, Horseburgh & 

Co. (1895), 39 Sol. Jo. 583. 

1003. Where register of colonial shareholders 
abroad — Difficulty of ascertaining amounts paid on 
calls.] — Re Columbia (Charters Towers) Gold 
Mine, Ltd., & Reduced (1904), 48 Sol. Jo. 710. 

Whether combined with order approving minute.] 
— See Nos. 1004-1008, post . 

Advertisement of.] — See Sub-sect. 3, G. (h) 9 post. 

(g) The Approved Minute . 
i. Approval by Court. 

See 1908 Act, s. 51. 

1004* 4>n return of excess capital — Not combined 
with order confirming reduction — Postponed till 
capital returned.] — Re Chelmsford Land Co., 
Ltd., [1904] W. N. 106. 

1005. Order post-dated*] — -A 

co. passed a resolution to reduce its capital, which 


a reduction of capital. — Tharsis Sul- 
phur & Copper Co. v . Hogg an (1882), 
9 E. (Ct. of Sess.) 507 ; 19 Sc. L. R. 
349.— SCOT. 


PART III. SECT. 10, SUB-SECT. 3.— 

G. (e). 

o. Who way be heard — Share- 
holders & creditors — Whose rights ille- 


gally affected .] — Shareholders alleging 
illegality & injury to their rights, 
have, as well as creditors a good title 
to appear Sc object to granting by the 
ct. of a confirmation order sanctioning 
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was in excess of its wants, from £241,510 in shares 
of £1 each to £211,321 5s. in shares of 17s. (kf. 
each, the reduction to be effected by returning 
2 s. 6d. per share to each of the shareholders. 
Upon a petition to confirm the reduction, the ct. 
gave leave to return 2s. 0d. per share, & subject 
to the production of evidence that the 2s. 6d. had, 
in fact, been repaid, ordered, the order to be post- 
dated, that the reduction be confirmed, & approved 
a minute to be registered under sect. 15 of 1807 
Act, as follows : “ The capital of the 0. & E. Land 
Co., Ltd., is henceforth £211,321 5s. divided into 
241,510 shares of 17$. Qd. each, instead of the 
original capital of £241,510 divided into 241,510 
shares of £1 each. At the time of the registration 
of this minute the sum of 17s. 6d. has been & is 
to be deemed paid up upon each of the said 
shares .” — Re Calgary & Edmonton Land Co., 
[1906] 1 Ch. 141 ; 75 L. J. Ch. 138 ; 94 L. T. 132 ; 
50 Sol. Jo. 126 ; 13 Mans. 55. 

Annotations: — N.F. Re Lees Brook Spinning Co., [1900] 

2 Ch. 394 ; General Industrials Development Syndicate, 

[1907] W. N. 23. 

1006. Combined with order confirming 

reduction — Before capital returned.] — Re Lees 
Bhook Spinning Co., No. 1028, post . 

1007. .] — Re Anglo-Italian 

Bank, Ltd. & Reduced (1906), 51 Sol. Jo. 48. 
Annotation : — Folld. General Industrials Development Syndi- 
cate, [1907] W. N. 23. 

1008. .] — General Indus- 

trials Development Syndicate, Ltd., [1907] 
W. N. 23. 

ii. Form generally . 

1009. Amount of capital — Before & after reduc- 
tion.] — On Feb. 20, 1 888, a petition was presented 
by a co. asking the ct. to confirm a special resolu- 
tion passed on Nov. 25, 1887, & confirmed on 
Dec. 10, for the reduction of capital. On Feb. 21, 
1888, on motion, the judge, being satisfied that 
the reduction of capital proposed did not involve 
any diminution of liability in respect of unpaid 
capital, or the payment to any shareholders of 
any paid-up capital, & the creditors, therefore, 
not being entitled to object, made this order : 

“ Let the petition be in the paper for hearing on 
Saturday week, without any advertisement of 
the notice, & without any certificate as to 
creditors.” On the hearing of the petition : — 
Held : the minute proposed to be registered should 
have on the face of it the amount of the original, 
as well as of the reduced capital. 

Form of order : — The ct., not requiring notice 
of the day appointed for hearing, confirm the 
special resolution. liberty to discontinue the 
words “ & reduced ” forthwith, & approve of the 
minute in the copy petition. Advertise as 
required by the Act, in the London Gazette , the 
Times , & principal Whitehaven paper . — Re West 
Cumberland Iron & Steel Co., Ltd. (1888), 
58 L. T. 162. 

Annotation : — Folld. Re Britannia Millet Co., Huddersfield, 

L1888] W. N. 103. 

1010. .] — Re Britannia Mills Co., 

Huddersfield, [1888] W. N. 103. 

1011. .] — Re Barrow Haematite * 

Steel Co., No. 902, ante. 

1012. Only where order otherwise * 

unintelligible.] — (1) An appln. for an order dis- 
pensing with the use of the words “ & Reduced ” 


by a co. after its name, until the hearing of a 
petition presented for the confirmation by the ct. 
of resolutions duly passed for the reduction of the 
capital, should be made in chambers. 

(2) The minutes of an order confirming resolu- 
tions for the reduction of the capital of a co. need 
not, except under special circumstances which 
might otherwise render the order unintelligible 
or misleading, state the original capital in addition 
to the amount to which it has been reduced. 

(3) The serial numbers of shares not fully paid 
up, with the amount due on each, must be stated 
in the minutes of an order authorising the reduc- 
tion of the capital of a co. — Re Solway S.S. Co., 
Ltd. (1889), 61 L. T. 659. 

Annotation : — As to (2) Folld. Re Ocoana Development Co. 

(1912), 56 Sol. Jo. 537. 

1013. Serial numbers of shares — Not fully paid 
— & amount due on each.] — Re Solway S.S. Co., 
Ltd., No. 1012, ante. 

1014. Forfeited for non-payment of 

calls.] — Re Wolf (Thomas) & Son (1907), Ltd., 
& Reduced (1912), 57 Sol. Jo. 146. 

1015. Referred to in minute.] — Re Oceana 

Development Co., Ltd. (1912), 50 Sol. Jo. 537. 

Annotation : — Reid. Re Victoria (Malaya) liubbci* Estates 

(1914), 58 Sol. Jo. 706. 

1016. On reduction & subdivision of shares 

— Original numbers not necessary.] — On a petition 
to confirm the reduction of the capital of a co., 
where it is proposed to subdivide the capital as 
from the moment of reduction, the minute should 
state the facts as to the subdivision, but need not 
contain the original numbers of the shares, nor 
the fact that nothing has been paid up on the 
unissued shares. — Re London & Rhodesian 
Mining & Land Co., Ltd., & Reduced (1919), 
36 T. L. R. 87. 

1017. .] — Re Salinas of Mexico, 

[1919] W. N. 311. 

1018. Unissued shares — Statement that nothing 
paid up unnecessary.]— Tfc? Salinas of Mexico, 
[1919] W. N. 311. 

1019. .] — Re London & Rhodesian 

Mining & Land Co., Ltd. & Reduced, No. 1016, 
ante. 

Form of minute — For advertisement.] — See 

No. xO30, post. 

Hi. Form in Particular Instances. 

1020. On reduction of nominal amounts of 
shares — Shares of several classes — Some shares 
partly paid.] — Re International Conversion 
Trust, Ltd., [1892] W. N. 100. 

1021. .] — Re Rylands (Dan), Ltd., 

6 Reduced (1897), 41 Sol. Jo. 778. 

1022. Shares all of one class — Divided into 

several classes.] — Re Newbery Vautin (Patents) 
Gold Extraction Co., Ltd., [1892] 3 Ch. 127, n. ; 

07 L. T. 118, n. ; 40 W. R. 698, n. 

1023. .] — Re Savoy Theatre & 

Operas, Ltd., & Reduced (1903), 47 Sol. Jo. 700. 

1024. On return of excess capital — Shares all of 
one class.] — Re Lamson Store Service Co. , 
[1897] 1 Ch. 875, n. 

1025. .] — Re Chelmsford Land Co., 

Lti>., [1904] W. N. 100. 

1026. :]—Re Calgary & Edmonton 

Land Co., No. 1005, ante . 


PART III. SECT. 10, SUB-SECT. 3.— 
O. (g) ii. 

p. Amount of capital— After reduc- 
tion — Number <& amount of shares.] 
— A co. which had petitioned for leave 
to reduce its capital lodged in ct. a 
minute, showing, with respect to the 


oapital of the co., as altered, the amount 
of capital, the number of shares into 
which it was to be divided, & the 
amount of each Bhare. The ct. there- 
upon confirmed the reduction of capital 
set forth in the petition, & authorised 
the registration of the order & of the 


minute.— Tiiarsih Sulphur & Copper 
C o., Ltd. (1882), 10 It. (CL of Ses «.) 
103 ; 20 Sc. L. It. 70. — SCOT. 

n. Norm of order.] — Re General 
Mining Co., Ltd. & Reduced (1872). 
6 I. It. Kq. 213.— IR, 
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(*), (i)<fc(i)> (a)<feW i>3 

1027. .] — Re Anglo- Italian R£nk, 

Ltd., & Reduced (1906), 51 Sol. Jo. 48. 

1028. Capital returned subject to 

recall.] — A co. limited by shares duly passed a 
special resolution in accordance with sect. 51 of 
1862 Act, reducing its capital from £80,000 in 
16,000 shares of £5 each, £2 10s. paid up to 
£32,000 in 16,000 shares of £2 each, of which £1 
was to be deemed paid up — the reduction to be 
effected by returning to the shareholders £1 10s. 
per share, of which £i might be called up again : — 
Held: on petition (1) an order confirming the 
reduction could be made, although the £1 10s. per 
share had not yet been returned, & (2) the proper 
minute to approve for registration was one which, 
after stating the reduced capital, contained the 
words “ At the time of the registration of this 
minute the sum of £1 & no more is proposed to be 
deemed to have been paid up on each of the said 
shares.” 

(3) The provisions of the Cos. Acts as to reduc- 
tion of capital by paying off capital in excess of 
the wants of the co. contemplate that the order of 
the ct. & the registration of the minute stating 
the reduced capital are to precede any repayment 
of capital ; they do not contemplate two orders 
being made on a petition for such reduction, one 
a preliminary order sanctioning the reduction, & 
the other an order approving the minute after 
the reduction has been carried into effect. The 
minute is intended to show what the capital will 
be after the reduction has been carried into effect. 
There should only be one order sanctioning the 
reduction & approving the minute. — Re Lees 
Beook Spinning Co., [1906] 2 Ch.394 ; 75L..T.Ch. 
565 ; 95 L. T. 54 ; 54 W. R. 563 ; 22 T. L. R. 
629; 13 Mans. 262. 

Annotations : — As to (3) Folld. Re Anglo -Italian Bank, Ltd., 
& Reduced, [1906] W. N. 202 ; Goneral Industrials 
Development Syndicate, [1907] W. N. 23. 

iv. Registration . 

See 1908 Act, s. 51 (4). 

1029. Effect of registrar’s certificate — Conclusive 
—As to validity of resolutions.] — Where the resolu- 
tion confirming a resolution by a co. to reduce its 
capital, did not comply with the terms of sect. 51 
of 1862 Act, because there was not an interval of 
fourteen days between the passing of the two 
resolutions, but an order of the ct. had been made 
in accordance with the resolutions under sect. 11 
of 1867 Act, & the registrar had certified the 
registration of the order, together with a minute 
approved by the ct. in conformity with sect. 15 
ol that Act : — Held : the certificate of the 
registrar was conclusive evidence that a special 
resolution to reduce the capital of the co. had 
been duly passed in accordance with sect. 51 of 
1862 Act, & sect. 9 of 1867 Act. — Ladies’ Dress 
Assocn., Ltd. v. Pulbrook, [1900] 2 Q. B. 376 ; 
69 L. J. Q. B. 705 ; 49 W. R. 6 ; 7 Mans. 465, 
0. A. 

Annotation ; — Folld. Re Walker & Smith (1903), 72 L. J. Ch. 
572. 

1030. As to reduction — Though no 

power under articles.] — Where a co. has passed a 
special resolution for reducing its capital, & an 
order has been made confirming the reduction 
under sect. 11 of 1867 Act, & the registrar has 
certified the registration of the order & of a 


minute approved by the ct. under sect. 15, the 
certificate is conclusive of the reduction, notwith- 
standing that the co. had not in its arts, as 
originally framed, or by amendment, power to 
reduce capital . — Re Walker & Smith, Ltd. 
(1903), 72 L. J. Oh. 572 ; 88 L. T. 792 ; 51 W. R. 
491 ; 19 T. L. R. 429 ; 10 Mans. 333. 

Compare Nos. 299-312, ante . 

(h) Advertisement of Order and Minute . 

See It. S. 0., Ord. 53 B., r. 20. 

1031. Discretion of court to dispense with — -No 
discretion.] — Where an order is made confirming 
the reduction of the capital of a co., the advertise- 
ment of the registration of the order & of such 
minute relating thereto as is mentioned in 1867 
Act, s. 15, & in the General Order, March, 1868, 
r. 20, cannot be dispensed with, having regard to 
the provisions for notice of such registration 
contained in the above Act & rule . — Re London 
Steamboat Co., Ltd. (1883), 31 W. R. 781. 

1032. In special circumstances only.] — Re 

Canada North-Western Land Co., [1885] 
W. N. 61. 

1033. .] — Re London & City Land & 

Building Co., No. 858, ante . 

1034. In what papers — Company operating in 
colony — London Gazette, Times & Colonial Gazette.] 

— Re St. Lucia Central Sugar Factory Co. 
(1887), 3 T. L. R. 523. 

1035. Company operating in foreign country 

— Advertisement in local papers dispensed with.] — 

— Re Anglo-Argentine Bank, Ltd. (1892), 36 
Sol. Jo. 788. 

1036. Form of minute advertised — Shortened 
form directed by court — Serial numbers of shares 
omitted.] — Re Oceana Development Co., Ltd. 
(1912), 56 Sol. Jo. 537. 

Annotation : — Apld. Re Victoria (Malaya) Rubber Estates 
(1914), 58 Sol. Jo. 706. 

(i) Publication of Reasons for Reduction. 

1037. Dispensed with — Of interest to company 
only.] — Re Llynvi, Tondu & Ogmore Coal & 
Iron Co., No. 883, ante . 

1038. Ordered — Fall in value of assets.] — Owing 
to a recent fall in the value of licensed properties, 
a brewery co. that had always had a credit 
balance to profit & loss & paid dividends found 
itself compelled to reduce its capital by a very 
large amount. 

In sanctioning the reduction the ct. ordered 
the co. to publish a short memorandum of the 
reasons for the reduction & the causes which led 
to it for the information of the public under s. 55 
of 1908 Act . — Re Truman, Hanbury, Buxton & 
Co., Ltd., [1910] 2 Ch. 498 ; 79 L. J. Ch. 740 ; 
103 L. T. 553. 

(j) Appeals. 

1039. From order dispensing with advertisement 
of petition — Exercise of discretion by judge.] — Re 

Tambracherry Estates Co., No. 959, ante . 

1040. From order refusing confirmation — 
* Treated as interlocutory.] — Re Allsopp & Sons, 

Ltd. (1903), 47 Sol. Jo. 671, C. A. ; subsequent 
proceedings , 47 Sol. Jo. 709, C. A. 

Annotations: — Mentd. Re Welabach Incandescent Gas Light 
Co., [1904] 1 Ch. 87 ; Re House Property & Investment Co. 
(1912), 106 L. T. 949. 


PART III. SECT, 10, SUB-SECT. 3.— G. (h). 

r. In what papers — Edinburgh Gazette dt local papers .] — Don Fishing Co., Ltd. & Reduced, Petitioners (1916), 
53 Sc. L. R. 399.— SCOT. 
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H . Use of Words “ and Reduced 
(a) For what Period . 

See R. S. 0., Ord. 53 B., r. 20. 

1041 . Three months— From final order.] — Three 
months from the date of the final order is a proper 
period at the end of which the addition of the 
words “ &> Reduced ” to the name of a co. petition- 
ing for an order confirming resolutions for the 
reduction of their capital under 1867 Act, may, 
under sect. 10 of the Act, be discontinued. — Re 
Sharp, Stewart & Co. (1867), L. R. 5 Eq. 155 ; 
17 L. T. 197 ; 16 W. R. 305. 

Annotations : — Folld. Re Estate Co., Ltd., & Reduced 

(1870), 5 Ch. App. 407 ; Re Llynvi Tondu & Ogmore 

Coal & Iron Co. (1877), 37 L. T. 373. 

1042 . .] — The expiration of three 

months from the date of the final order is a proper 
period for discontinuing the addition of the words 
“ & Reduced ” to the title of a co. whose capital 
is reduced under 1867 Act. — Re Estate Co., Ltd., 
& Reduced (1870), 5 Ch. App. 407 ; 22 L. T. 
426 ; 18 W. R. 532, L. J. 

1043 . Period before final order included.] — 

Where a co. reduces its capital under 3 867 Act, it 
is sufficient that the term “ reduced ” should be 
used as part of the title of the co. for a total 
period of three months, although the whole or 
part of such period may have expired before the 
order confirming the reduction of capital is made. 
— Re Muntz’ Metal Co., Ltd., & Reduced 
(1870), 39 L. J. Ch. 704 ; 18 W. R. 1064. 

Annotation : — Reid. Bannatyne v Direct Spanish Telegraph 

Co. (1880), 34 Ch. D. 287. 

Compare Nos. 969, ante, 1053, post 

1044 . One month — General rule.] — Re Rylands 
(Dan), Ltd., & Reduced (1897), 41 Sol Jo. 778. 

1045 . Petition not advertised.] — Re 

Walker & Lomax, Ltd., [1888] W. N. 26. 

1046 . Reduction combined with change of 

name — Old & new names used together.] — Re 
Gatling Gun, Ltd., No. 878, ante. 

1047 . Company’s foreign credit injured.] — 

Re Monmouthshire Steel & Tinplate Co., Ltd., 
[1906] W. N. 128. 

See , also, Nos. 1051, 1073, post. 

1048 . Three weeks — Company carrying on busi- 
ness abroad.] — Re Lindner & Co., [193 1] W. N. 66. 

See, also , No. 1047, ante, & No. 1051, post. 

1049 . Fourteen days— Period before final order 
exceeding three months.! — Re Credit Foncier of 
England, No. 969, ante . 

Compare Nos. 1041-1043, ante ; No. 1053, post. 

1050 . .] — Re Patent Ventilating Gran- 

ary Co., No. 982, ante. 

1051 . — — Company’s foreign credit injured.] — 

On a petition for confirmation by the ct, of a 
special resolution for reduction of capital, it was 
proved that the co. dealt largely with foreign 
countries & that inquiries had been made by 
foreign customers as to what the words “ & 
reduced ’’ meant, they not understanding English 
law, & thinking that it meant that the co. might 
be unable to meet its obligations : — Held : the 
words “ & reduced ” need only be used as part of 


the title of the co. for fourteen days further . — Re 
Sanders, Rehders & Co. (1919), 63 Sol. Jo. 447. 

See, also. No. 1047, ante, No. 1073, post 

1052. One week — Special circumstances.] — Re 
Rylands (Dan), Ltd., & Reduced (1897), 41 
Sol. Jo. 778. 

1053. Application to discontinue — Three months 
after petition answered — Use for further month 
ordered.] — On a petition by a co. under 1867 Act, 
for discontinuing the words 14 & reduced ” in 
connection with its title, it was ordered that the 
words should be discontinued at the end of one 
month from the date of the order. — Re Dunaburg 
& Witepsk Ry. Co., Ltd., & Reduced (1869), 
20 L. T. 103. 

Compare Nos. 969, 1041, ante. 

(b) When Dispensed with . 
i. Before Final Order. 

1054. Power to dispense with.] — In proceedings 
for a reduction of capital under 1867 Act & 
Companies Act, 1877 (c. 26), the use of the words 
“ <fc reduced ” may be dispensed with as well 
during the interval between the presentation & 
the hearing of the petition to reduce, as from & 
after the order upon the petition. — Re Langdale 
Chemical Manure Co., Ltd. (1878), 26 W. R. 
434. 

1055. When power exercised — Cancellation of 
paid-up shares retained by company as security.] — 

Re I*lynvi, Tondu & Ogmore Coal & Iron Co., 
No. 883, ante. 

1056. Cancellation of lost capital — All 

shareholders notified — Company’s solicitors sole 
creditors — Refused.] — Where a petition had been 
presented by a co. for the reduction of its capital 
by cancelling lost capital, & notice of the pre- 
sentation of the petition had been sent to the 
shareholders of the co. individually & the only 
creditors of the co. were its solrs., the ct. never- 
theless declined to dispense with the usual 
advertisements between the date of the presenta- 
tion of the petition & the hearing thereof or to 
dispense with the use of the words 44 & reduced.” 
— Re Municipal Trusts Corpn., I/td. (1886), 55 
L. T. 632 ; 35 W. R. 120. 

1057. Ratable reduction of issued Sc 

unissued shares — Refused.] — Re Union Finance 
Co., [1887] W.N. 253. 

1058 . Amount of reduction small.] — Re 

New Quebrada Railway, Land & Copper Co., 
[1888] W. N. 233 ; subsequent proceedings, sub 
nom. Re Quebrada Railway, Land & Copper 
Co. (1889), 40 Ch. D. 363. 

1059 . Petition ordered to stand over — 

Refused.] — Re Union Finance Co., [1887] W. N. 
253. 

1060. .] — Re Pavilion, Newcastle- 

upon-Tyne, Ltd., & Reduced, [1911] W. N. 235. 

1061. Application to court — Necessary.] — JU 
Llynvi, Tondu & Ogmore Coal & Iron Co., 
No. 883, ante. 

1062. Scheme withdrawn.] — Where 

after the passing of special resolutions <fc the 
presentation of a petition for the reduction of 


PART III. SECT. 10, SUB-SECT. 3. — 

H. (a). 

1041 {. Three months — From final 
order .) — The expiration of three months 
from the date of the final order is a 
proper period for discontinuing the 
addition of the words M & reduced ” 
to the title of a co. whose capital is 
reduced. — Re Flax Spinning Co! 
(1869), 17 W. R. 816.— IR. 

fi. One month — From date of order.) 


— The period after which a co. was 
permitted to discontinue the use of 
the words “ & reduced ** as part of 
its title waB fixed at one month from 
the making of tho order . — Re Cham- 
bers, (1920] V. L. It. 330— AUS. 

PART III. SECT. 10, SUB-SECT. 3.— 
H. (b) i. 

t. When power exercised — Under 
special circumstances. ] — A limited co. 


presented a petition to the ct. for an 
order confirming a reduction of its 
capital resolved on by special resolu- 
tion duly passed & confirmed by tho 
co. In single bills, petitioners on 
moving for intimation & advertisement 
also moved for an order to dispense n 
the meantime with the addition of tne 
words “ & reduced/* Tho ct., observing 
that no special reason had been ad- 
duced for making the latter order 
at this stage, & that it might be 



170 


Companies. 


Sect, 10. — Capital: Svb-aect. 3, H . (b) i, ii,; 
sub-sect. L] 

capital, & the words “ & reduced ” have been 
added to the title of a co., the co. abandons the 
scheme, the ct. will give leave to discontinue 
forthwith the use of the words “ & reduced ” as 
part of the co.’s name. — Be Mordey, Carney & 
Co. (1885), 53 L. T. 736 ; 2 T. L. B. 197, C. A. 

1063. — — How made — By motion ex parte.] — 
In proceedings for a reduction of capital under 
1867 Act & Companies Act, 1877 (c. 26), on motion 
ex parte to dispense with the words “ & reduced ” 
as well during the interval between the presenta- 
tion & the hearing of the petition to reduce, as 
from & after the order made upon the petition, 
the ct. made the order. — Re Biver Plate Fresh 
Meat Co. (1885), 52 L. T. 39 ; 33 W. B. 319. 

See, also , No. 1065, post . 

1064. In chambers.] — Re Solway 

S.S. Co., Ltd., No. 1012, ante , 

1066. Evidence required — Affidavit veri- 

fying petition — Produced to Judge.] — A motion 
was made ex parte for leave to dispense with the 
words “ & reduced ” until the hearing of a 
petition presented by a co., & that the petition 
might be placed in the paper by a short day with- 
out advertisement & without a certificate of 
creditors. No affidavit was produced in support 
of the motion : — Held : such an order could not 
be made without evidence, & an affidavit verifying 
the petition must be tiled, & the matter mentioned 
to the ct. again. It would not be sufficient to | 
produce the affidavit to the registrar. — Re Maxim 
Weston Electric Co., Ltd. (1888), 59 L. T. 1 
722. 

1066. Consent or non-opposition of j 

creditors.] — Re Pelsall Coal & Iron Co., Ltd., 
[1890] W. N. 222. 

ii. After Final Order . 

1067. Power to dispense with.] — Re Langdale 
Chemical Manure Co., Ltd., No. 1054, ante, 

1068. When power exercised — Liability on partly- 
paid shares not diminished.] — Re London & City 
Land & Building Co., No. 858, ante . 

1069. .] — Re West Cumberland 

Iron & Steel Co., Ltd., No. 1009, ante . 


1070. No prospectus issued.] — A limited 

co. which had issued only a small portion of its 
shares, on which nothing had been paid, presented 
a petition for the confirmation by the ct. of a 
special resolution passed by the co. reducing its 
capital from £1,000,000 to £400,000, & for liberty 
to dispense with the words “ & reduced ” as part 
of the name of the co. No prospectus had been 
issued. There was only one creditor of the co. & 
he consented to the application. The presenta- 
tion of the petition had been advertised : — Held : 
the order confirming the reduction might be made 
at once without any inquiry in chambers, & with- 
out any further advertisement ; & the use of the 
words “ & reduced ” might be dispensed with on 
the production of an affidavit that no prospectus 
had been issued. — Re West African Telegraph 
Co., Ltd. (1886), 55 L. J. Ch. 436 ; 34 W. B. 411 $ 
sub nom. Re West African Co., Ltd., Re Vivian 
(H. H.) & Co., Ltd., & Beduced, 54 L. T. 384 ; 
2 T. L. B. 334. 

1071. Company carrying on business 

abroad .] — Re Sumatra Tobacco Plantations Co., 
[1898] W. N. 80. 

1072. Injury to credit.] — Re Austra- 

lian Estates & Mortgage Co., Ltd., No. 921, 
ante, 

1073. After three weeks .] — Re 

Lindner & Co., [1911] W. N. 66. 

Petition not advertised .] — See No. 1045, 

ante . 

1074. Limited use — Dispensed with as to name 
— On notice to all creditors — Use on all documents 
within 1882 Act, s. 41, for one month .] — Re Law- 
rence & Bullen, Ltd., [1901] W. N. 158. 

1075. Dispensed with as to common seal.] 

— On a petition to confirm a reduction of the 
capital of a co., the ct. dispensed with the use of 
the words “ & reduced ” on the common seal of 
the co. — Re Knowles (Andrew) & Sons, Ltd., & 
Beduced (1912), 57 Sol. Jo, 212. 


Sub-sect. 4. — Beorganisation. 

1076. Application of 1908 Act, s. 45 — General 
rule.] — Sect. 45 of the above Act is confined 


Inconvenient to have done so in the 
event of the petition being ult imately 
refused, ordered intimation & adver- 
tisemont. — Holland House Elec- 
trical Manufacturing Co. (1898), 
25 R. (Ct. of Seas.) 1039 ; 35 Sc. L. R. 
815 ; 6 S. L. T. 72. — SCOT. 

a. Application to court — How made,] 
— After presenting a petition for the 
sanction of a scheme of arrange- 
ment with creditors a co. presented a 
note narrating that it had passed & 
confirmed a special resolution to reduce 
capital. & that it w&b about to present 
a further petition for confirmation 
thereof, & for dispensation from adding 
the words *• & reduced ” to the co.’s 
name. The prayer of the note craved 
interim dispensation from the use of 
those words. The ct. granted the 
prayer.- — He Scottish Power Co., 
11917] S. C. 123. — SCOT. 


PART III. SECT. 10, SUB-SECT. 3.— 
H. (b) ii. 

b. Power to dispense with — Where 
liability diminishes — Or capital returned 
on paid-up shares .] — Where a reduction 
of capital involves the diminution of 
any liability in respect of unpaid share 
capital or the payment to any share- 
holder of any paid-up share capital, 
the ct. is debarred by the terms of 
sect. 46 of the Companies Act from dis- 
nensitn? altocrethw with th« addition 


of the words “ Sc reduced ” as the last 
words hi the co. name. — Exp. Rusten- 
bkrg, [1920] W. L. D. 18. — S. AF. 

e. * Where no creditors.] — Whore 

a co. applies for confirmation of a 
resolution reducing its capital by re- 
payment to shareholders of paid-up 
capital Sc there are no creditors, the 
ct. has power to dispense with tho use 
of tho words “ & reduced ” forthwith. 
— Re Transvaal Consolidated Land 
& Exploration Co., [1922] W. L. D. 
121.— S. AF. 

d. When power exercised — Shares 
cancelled by agreement with holders — 
To recoup company against loss . ] — 
A co. registered as a co. limited by 
shares under the Cos. Acts & which 
under its arts, of assocn. had power 
to reduce its capital Sc to accept a 
surrender of its shares, passed a special 
resolution to reduce its capital by 
permanently cancelling oertain fully- 
aid shares belonging to two share - 
olders who had agreed to the cancel- 
lation in order to recoup the co. against 
a loss resulting from the misappropria- 
tion of the funds of tho co. by one of 
its officials. In a petition for confirma- 
tion, after a remit for inquiry & report : 
— Held : the resolution should be con- 
firmed & the addition of the words “ Sc 
reduced ” to the oo.’s name might be 
dispensed with. — B anknock Coal Co., 
Ltd., Petitioners (1897), 24 R. (Ct. 

nf AmaA 17 A ROOT. 


e. — — Unpaid liability on shares 
extinguished. b—A co, presented a 
jetition craving for an alteration in 
ts memorandum of assocn., whereby 
he capital was reduced by extinguish - 
: ng the unpaid liability of its shares ; 
& also craving the ct. to dispense 
altogether with the words “ & re- 
duced ” as an addition to the co.’s 
name. The reporter to whom the 
petition was remitted called the 
attention of the ct. to tho question 
whether, under Companies Act, 1908, 
s. 48, it was competent for the ct„ 
where the reduction involved a 
diminution of liability in respect of 
unpaid capital to dispense altogether 
with the words “ Sc reduced.” The 
ct. in granting the prayer of the 
petition, dispensed altogether with the 
use of the words “ & reduced ” as 
part of the co.’s name. — Dqn Fishing 
Co., Ltd. Sc Reduced, Petitioners, 
[1916] S. C. 543.— SCOT. 


PART III. SECT. 10, SUB-SECT. 4. 

f. What reorganisation authorised — 
Conversion of deferred into ordinary 
shares .] — The memorandum of assocn. 
of a co bore that the share capital of 
the co. was £5,000 divided into ordinary 
Sc deferred shares. The co. being 
desirous of re-organising its share 
capital, the holders of the deferred 
shares surrendered these shares to the 

Sr thA e*n naaaml a avuwtlft.1 rAOAlnitnn 
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3 two modes of reorganising share capital, namely. 

co *}?ohdation of shares of different classes, 
5 by the division of shares into shares of different 
Lasses. 

Qu- whether compliance with sect. 120 alone 
I that Act would be sufficient in the case of a 
C '5?? ae °* fl^angement involving a reorganisation 
suthm sect. 45. — Re Palace Hotel, Ltd., [19121 
I Oh. 438 5 81 L. J. Ch. 695 ; 107 L. T. 521 ; 
►6 Sol. Jo. 649 ; 19 Mans. 295. 

Doeoham Gloves, [1913] 1 Ch. 226, 
1 Ch ‘ 322 - FoUd - 

0 — The memorandum of a eo. 

provided that its capital should consist of £950,000, 
imded into 300,000 preferred shares, 300,000 
irdmary shares, & 350,000 deferred shares, all 
J* each, with such respective rights as were 
lefined by the arts. The arts, gave a cumulative 
preferential dividend of 7 per cent, to each of 
^hree classes of shareholders in succession & 
divided the surplus profits between the ordinary 
& deferred shareholders. The co. proposed a 
scheme of arrangement between the co. & its 
ordinary shareholders, under sect. 120 of the 
above Act, whereby the co. should be authorised 
to issue 100,000 new ordinary £1 shares to rank 
equally with the existing ordinary shares, & 
that, as a consideration, a proportion of the new 
shares should be issued to the existing ordinary 
shareholders at par. A meeting of the ordinary 
shareholders was held under an order of the ct., 
made on the co. ’s application under sect. 120, & a 
resolution approving the scheme was passed by a 
majority sufficient to satisfy that sect., but not 
sufficient to satisfy sect. 45, of the Act. This 
petition was presented by the co. for the confirma- 
tion of the scheme: — Held: (1) the proposed 
arrangement did not modify the conditions con- 
tained in the memorandum & would not be an 
interference with any preferential rights ; (2) it 
was, therefore, not within sect. 45, & might be 
sanctioned under sect. 120, of the above Act. 

(3) Sect. 45 is confined to two modes of re- 
organising the share capital, namely, by the 
consolidation of shares of different classes, & by 
the division of shares into shares of different 
classes (per Cur.). — Re Schweppes, Ltd., [1914] 
1 Ch. 322; 83 L. J. Ch. 296; 110 L. T. 246 
30 T. L. R. 201 ; 58 Sol. Jo. 185 ; 21 Mans. 82, 
C. A. 

Annotation* :~~As to (1) & (2) Reid, lie Nordberg, [1915]* 

r« iioSoi ® encrall V' Refd. Re Anglo 'Continental Supply 
vO., 11922] 2 Ch. 723. 

Arrangements varying rights of share- 

under 1908 Act, s. 120 .]— -See Nos. 1081- 
1087, post. 

1078 . Reorganisation combined with reduc- 


tion .] — Re Australian Estates & Mortgage 
Co., Ltd., No. 921, ante . 

See , also, Nos. 916, 919, ante . 

1079. What reorganisations authorised — Division 
of partly-paid shares — Into fully-paid & partly-paid 

shares.] — The ct. confirmed, under sect. 45 of 
1908 Act, special resolutions which modified the 
memorandum of assocn. of a co. by dividing each 
partly-paid share into two, so that the entire 
liability for future calls should be thrown on 
one only of the two new shares so resulting. — Re 
Vine & General Rubber Trust, Ltd. (1913), 
108 L. T. 709; 57 Sol. Jo. 610. 

1080. Limitations on dividends — Division 

of capital into two classes of shares — One class free 
of restriction.] — Clause 5 of the memorandum of 
assocn. of a co. provided as follows : “ The 

capital of the co. is £200,000 divided into 20,000 
shares of £10 each. The co. has power from time 
to time to increase or reduce its capital, & to 
issue any shares in the original or increased capital 
as ordinary, preferred, or deferred shares, & to 
attach to any class or classes of such shares any 
preferences, rights, privileges, or conditions, or 
to subject the same to any restrictions or limita- 
tions. Provided always that no dividend shall be 
paid on the ordinary shares exceeding £3 per cent. 
per annum , non-cumulative.” The co., which 
was incorporated in 1907, issued 15,064 ordinary 
shares of £10 each. In Sept. & Oct., 1922, a 
special resolution was passed that each of the * 
shares of the co. should be sub-divided into ten 
shares of £1 each & that the conditions of the co.’s 
memorandum of assocn. should be modified so 
that the share capital be reorganised by dividing 
the same into two classes of shares consisting of 
40,000 ordinary shares of £1 each & 160,000 
deferred shares of £1 each, of which each existing 
holder of a share of £10 should receive two ordinary 
& eight deferred shares, the holders of the 
ordinary shares to be entitled to receive out of the 
profits a fixed non-cumulative preferential dividend 
for each year of 3 per cent., & the surplus profits 
in each year to be applicable for the payment of 
dividend to the holders of deferred shares. On a 
petition to the ct. under sect. 45 of 1908 Act, for 
confirmation of the special resolution : — Held ; 
the ct. had power under that sect, to confirm the 
special resolution, & as the only persons interested 
in any profits in excess of the fixed dividend 
payable on the ordinary shares were the share- 
holders themselves, the ct. ought in the exercise 
of its discretion to confirm the resolution. — Re 
Garden Village (Hull), Ltd., [1923] 1 Oh. 230 ; 
92 L. J. Ch. 289 ; 129 L. T. 452 ; 39 T. L. R. 214 ; 
67 Sol. Jo. 365. 

1081. Procedure — Petition — Need not be adver- 
tised.] — It is not necessary to advertise a petition 


providing that the clause in the memo 
randuin relating to share capital shoulc 
be deleted & that in lieu thereof then 
should be substituted the following 
clause The share capital of the co 
is £5,000 divided into 5,000 ordinan 
shares of £1 each.” Thereafter th< 
co. presented a petition praying th< 
ct. to confirm the alteration of th< 
provisions of the co.’s memorandum 
a8s< ^?/ Tho Reporter to whom 
ft. .Petition was remitted suggested 

ivL 1 ^ 8 Ji?P or ^ i (U th at Ike prayer ol 
the petition should have been for con- 
firmation of the special resolution 
altering the memorandum & not toi 
confirmation of the alteration ; & (2' 
that the oo. had not yet passed a 
resolution consolidating the ordinary 
« deferred shares into one class, & 
that such resolution ought to have been 


passed before the resolution to alter 
the memorandum was adopted. The 
ct. granted the prayer of the petition 
after it had been amendod in terms of 
the first suggestion of the Reporter. — 
Scottish India Rubber Co., Ltd., 
Petitionees, [1920] S. C. 1.— SCOT. 

g. Reorganisation affecting pre- 

ference shares — Necessity for com- 
pliance with statutory provisions — As 
to requisite majority of votes. ] — Sect. 45 
of Companies Act, 1908, provides that 
no preference attached to any class 
of shares shall be interfered with 
** Except by a resolution passed by a 
majority in number of shareholders 
of that class holding three-fourths of 
the share capital of that class, & 
confirmed at a meeting of shareholders 
of that class in the same manner as a 


special resolution of the co. is required 
to bo confirmed ” : — Held : a resolu- 
tion passed by half of the preference 
shareholders who represented three- 
fourths of the share capital of their 
class did not comply with the pro- 
visions of the Act .—Re Arden Coal 
Co. Ltd., [1922] S. C. 500.— SCOT. 

1081 i. Procedure — Petition — Need not 
be advertised.}-— In a petition under 
Companies Act, 1908, s. 45, for con- 
firmation by the ct. of a special resolu- 
tion passed by a limited co. for re- 
organisation of its share capital, the 
ct. ordered intimation of tho petition 
without advertisement. — M unro (R. 
A.) & Co., Ltd., [1913] S. C. 456.— 
SCOT. 

1081 ii. .] — British 
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Sect. 10. — Capital: Sub-sects. 4 <fc 5.] 

for reorganisation of share capital. — Re Ashanti 
Development, Ltd. (1911), 27 T. L. R. 498. 

1082. Scheme of arrangement involving 

reorganisation— Requirements of 1908 Act, s. 120 
— & other relevant sections .]— Re Panama Hat 
Co., Ltd. (1912), cited in [1912] 2 Ch. 442. 
Annotation : — Refd. Re Palace Hotel, [1912] 2 Ch. 438. 

r~ .] — lie Mellins Food 

(1912), cited m [1912] 2 Ch. 442. 

Annotations /—Held. Re Palace Hotel, [1912] 2 Ch. 438 : 
Re Schweppes, [1914] 1 Ch. 322. 

1084. — Whether governed by 1908 

^ or s * 120 .] — Re Panama Hat Co., Ltd., 
No. 1082, ante . 

1085. • .] — Sect. 45 of the above 

Act gives power inferent-ially to modify pre- 
ferential rights created by the memorandum of 
assocn., so that a preference given to any class of 
shareholders by the memorandum cannot be 
interfered with except upon the conditions laid 
down m that sect. Sect. 120 of that Act does 
not give express authority to alter capital or 

preferential rights, & compliance 
with its conditions in such cases is insufficient. — 
Re Doecham Gloves, Ltd., [1913] 1 Ch. 220; 
82 L. J. Ch. 165 ; 107 L. T. 817 ; 20 Mans. 79. 
Annotation: — Overd. Re Schweppes, [1914] 1 Ch. 322. 


1086. 


No. 1077, ante. 

1087 


.] — Re Schweppes, Ltd., 

A , . ~~ ~ «] — Sect. 45 of the above 

Act is not an enabling sect., but a sect, limiting 
the general power to make arrangements under 
sect. 1 20 of that Act. Its application is confined 
to the two case's mentioned in the sect., namely, 
where it is proposed to alter the memorandum of 
assocn., either by the consolidation of shares of 
cull erent classes, or by the division of shares into 
shares of different classes. In other cases where 
a scheme of arrangement interferes with rights 
conferred by the memorandum compliance with 
sect. 1-0 of the Act is sufficient. — Re Nordberg 

!U!* 8 -iS W 5ffi.?o 4 ,T,: 84 L '• oh - 830 • 

SMyjenerally, Sect. 81, sub-sect. 10, post. 

1088 Resolution.]— Sect. 41 of 1908 Act 

permits, a consolidation of shares, followed by a 
sub-division of the shares resulting from such 
consolidation, to be carried out by a single 
resolution. — Re North Cheshire Brewery Co., 
Ltd. (1920), 64 Sol. Jo. 403. ’ 

*2?®* Must be passed at meeting.] — 

he Foucar & Co., Ltd., & Reduced, No. 1091, 

pOol# 

1090. — — Meetings of separate classes of share- 
noiaers.J— A co. whose capital was divided by its 
memorandum into ordinary & preference shares, 
proposed to convert certain unissued preference 
shares into ordinary shares & to attach to the 
preference shares a right to participate pari 
passu with the ordinary shareholders in the 
surplus profits. A resolution to that effect was 
passed & confirmed at a general meeting, & also 
at meetings of the preference shareholders, but 
there were no separate meetings of the ordinary 
shareholders. The ct. confirmed the special 
resolution, holding that it was unnecessary that 


there should have been separate meetings of th€ 
ordinary shareholders , — Re Stewart Precision 
Carburettor Co. (1912), 28 T. L. R. 335 ; 56 
Sol. Jo. 413. 

1091. Three fourths in value present 

or represented.] — (1) To comply with the proviso 
in 1908 Act, s. 45 (1), a majority of three-fourths 
in value of the shareholders of the particular 
class must be present or represented when the 
resolution is passed ; (2) the resolution must be 
passed at a meeting ; & (3) voting by proxy is 
allowable when voting by proxy at general 
meetings is allowed by the arts, of assocn . — Re 
Foucar & Co., Ltd., & Reduced (1913), 29 
T. L. R. 350. 

1092. Voting by proxy.] — Re Fou- 

car & Co., Ltd., & Reduced, No. 1091, ante. 


Assets Trust, Ltd., Petitioners, 
11913] S. 0. 661.— SCOT. 

h. — — Resolution — Confirmed though 
involving reduction.] — A limited co. 
presented a petition for confirmation 
of a special resolution under Com- 

S anies Act, 1908, s. 45, which regulates 

C?~. proc ?? l ¥ ,e reorganisation of 
tuiaro capital ; the nominal capital of 


Sub-sect. 5. — Application. 

1093. In recouping revenue — For sums properly 
chargeable to capital.] — (1) A simple contract 
creditor of a co. cannot sustain a bill to restrain 
the co. from dealing with their assets as they please 
on the ground that they are diminishing the fund 
for payment of his debt. (2) A shareholder in a co. 
who seeks to restrain the co. from doing an ultra 
vires act must show, by distinct & definitive 
averments, the illegality of the act. (3) Qu. : 
whether persons having an equitable interest in 
shares, but not being registered shareholders, can 
file a bill to restrain a co. from doing an ultra 
vires act. 

(4) Where a co. have paid for things, properly 
chargeable to capital, out of revenue, they are 
justified in recouping the revenue account at a 
subsequent time out of capital ; & may, if neces- 
sary, raise fresh capital under their borrowing 
powers for that purpose. — M ills v. Northern 
Railway op Buenos Ayres Co. (1870), 5 Oh. 
App. 621 ; 23 L. T. 719 ; 19 W. R. 171, L. 0. 

Annotations As to (1) Refd. Cutbill v. Shropshire Rys. 

(1891), 7 T. L. It. 381. Generally , Mentd. Coxon v. 

Gorst, [1891] 2 Ch. 73. 

1094. For sums applied to make good 

depreciation of investment.] — An investment made 
by a limited co. on capital account having fallen 
in value, the amount of depreciation was, in the 
half-yearly accounts, debited to revenue. When 
the co. afterwards went into liquidation, the 
investment had risen again in value & the liqui- 
dator, in his accounts, credited to revenue as 
appreciation, the amount which had previously 
been debited as depreciation: — Held: (1) the 
amount credited to revenue as appreciation must 
be treated as income, & not as capital, it being 
merely a restitution to profits of what had been 
previously taken from profits ; (2) earnings by a 
limited co. since the commencement of its liquida- 
tion are capital & not income. — Bishop v. Smyrna 
& Cabsaba Ry. Co. (No. 2), [1895] 2 Ch. 590 ; 04 
L. J. Ch. 800 ; 73 L. T. 337 ; 2 Mans. 575 ; 13 
R. 803 ; previous proceedings , [1895] 2 Ch. 205. 

1095. • Losses — Appreciation of capital assets 
—Ascertained by bon& fide valuation.] — Ammonia 
Soda Co. v. Chamberlain, No. 820, ante. 

1096. In payment of Interest — On money paid up 


tbe co. was £55,000, which was fully- 
paid. The effect of the special resolu- 
tion was to rearrange the shares, so 

5L^?An lea r ve . t i he non fi»al capital at 
£55,000, but to reduce the paid-up 

capital to £40,000. The reporter 
to whom the petition was remitted 
haying reported that, in his opinion, 
this was in effect a proposal to reduce 


the capital of tho co., & that, as the 
procedure relative to reduction of 
capital had not been complied with, 
the petition as it stood should not be 
granted. The ct. granted tho prayer 
of the petition & confirmed the resolu- 
tion.— Peebles Hotel Hydropathic, 
Ltd., Petjtioners, [1920] S. O. 303. 
—SCOT. 
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i advance of calls — Power given by articles.] — 

<ock v . Queensland Investment & Land 
Iortgage Co., No. 414, ante. 

1097. On money raised for works — Pending 

ompletlon.] — A tramway co., for the purpose of 
onverling its undertaking to a system of electric 
raction, issued conversion debenture stock. 
Che directors passed resolutions that the interest 
>n this stock should be treated as part of the 
;osts of construction, & chargeable to capital 
account during the construction of the works. 
Che memorandum & arts, of assocn. of the co. 
jontained no provisions relating to this subject : — 
Held : (1) there was no general rule of law which 
compelled cos. to charge to revenue account 
nterest on money borrowed for the purpose of 
constructing works, or prohibited them from 
charging it, during construction, to capital 
account ; (2) in the absence of any provision to 
the contrary cos. were entitled to act in the same 
way as commercial men dealing honestly in their 
own business ; (3) therefore the co. were at 

Liberty to charge the interest in question to 
capital account. — Hinds v. Buenos Ayres Grand 
National Tramways Co., Ltd., [1906] 2 Oh. 
654 ; 76 L. J. Oh. 17 ; 95 L. T. 780 ; 23 T. L. It. 
6 ; 51 Sol. Jo. 13 ; 13 Mans. 411. 

Annotation: — As to (2) & (3) Reid. Ammonia Soda Co. v. 

Chamberlain, [1918] 1 Ch. 2(56. 

See , also , No. 8199, post. 

1098. In payment of dividends — Under article 
— Article invalid under memorandum.] — Guinness 
v . Land Oorpn. of Ireland, No. 330, ante . 

1099. — : — Accretions to capital — Original capital 
intact.] — A banking co., with a paid-up capital of 
£500,000, sold part of its undertaking for £875,000 ; 
after deducting the paid-up capital & other 
incidental expenses, there remained a net balance 
of £205,000. The directors proposed to treat 
this balance as profit : — Held : the £205,000 was 
profit on capital & not part of the capital itself, 
& the directors would be justified in carrying this 
sum to the profit & loss account, &, after appro- 
priating to the reserve fund so much as they 
thought proper, might distribute the remainder 
as dividends. — Lubbock v. British Bank of 
South America, LI 892] 2 Oh. 198 ; 61 L. J. Oh. 
498 ; 67 L. T. 74 ; 41 W. B. 103 ; 8 T. L. R. 472. 

Annotations : — Consd. Foster v. New Trinidad Lake Asphalt 

Co., [1901] 1 Ch. 208 ; Cross v. Imperial Continental Gas 

Assocn., [1923] 2 Ch. 553. Reid. Veruer v. General & 

Commercial Investment Trust, [1894] 2 Ch. 239 ; Re 

National Bank of Wales, [1899] 2 Ch. 629 ; Re Tedlio, 

Holt v. Croker (1922), 91 L. J. Ch. 346. 

Contrary to articles — Liability of directors 

& shareholders.] — See No. 3282, post , &, generally , 
Sect. 28, sub-sect. 6, E. (/ ), Sect. 29, sub-sect. 1. 
D., sub-sect. 2, D., sub-sect. 3, D. s sub-sect 5, C,, 
post. 

What is.] — See No. 3282, post . 

Calculation of profits & net profits, see Sect. 
30, sub-sect. 8, A., post. 

1100. In purchase of its own shares — Through 
power given by articles — Invalid.] — Trevor v. 
Whitworth, No. 411, ante. 

See 9 further , Nos. 871-877, ante , & Sect. 31, 
sub-sect. 2, B., post. 

1101. In remuneration of directors & officials — 
Under power given — No profits.] — The arts, of 
assocn, of a limited co. provided that the directors 
might yearly distribute among themselves, as 
remuneration for their services, such sum as should 
be equal to one-tenth part of the profits of the co. 
for the last preceding year, provided always that 
there should be yearly distributed among the 
directors, as such remuneration, a sum which 
should not be less than £100 yearly for each 


director, & such remuneration should be divisible 
among the directors as they might think proper. 
No profits were ever made by the co., but the 
directors distributed among themselves, out of 
the capital, sums amounting to £100 a year for 
each director. 

On an application by the official liquidator that 
one of the directors might be ordered to refund 
the amount thus received by him : — Held : the 
remuneration of the directors was not payable 
out of profits ; profits were mentioned in the 
arts, only as the measure of the amount of 
remuneration to be received by the directors, & 
the directors were entitled to a minimum salary 
of £100 a year, whether any profits were made or 
not. 

There is no general presumption that the fees 
of directors of cos. are to be paid out of profits 
only. — Re Lundy Granite Co., Ltd., Lewis’s 
Case (1872), 26 L. T. 673 ; 20 W. R. 519, L. JJ. 

Annotation : — Reid. Re Liverpool & London Guarantee & 

Accident Iusce., Gallagher’s Case (1882), 46 L. T. 54. 

1102. Presents to directors — Resolution of 

shareholders.] — Directors cannot pay themselves 
for their services, or make presents to themselves 
out of the co.’s assets, unless authorised so to do 
by the instrument which regulates the co., or by 
the shareholders as a properly convened meeting. 

N., the chairman of a co. in which substantially 
all the shares were held by himself & his family, 
purchased on behalf of the co. the right to a 
building agreement to be obtained from certain 
comrs. The comrs. objected to the co. as tenant, 
& proposed to substitute N., who thereupon sold 
the benefit of the agreement to the co. at an 
advance of £10,000, of which £7,000 was spent 
upon commissions & otherwise in order to obtain 
the agreement from the comrs., & £3,000 was 
applied by N. to his own use. A further sum of 
£3,500 was spent by N. out of the assets of the co. 
upon liis private 'house. These payments were 
made out of money borrowed by the co. for the 
purpose of its business ; they were sanctioned by 
resolutions of the directors, & were approved of 
by all the shareholders. The arts, contained no 
power to make presents to directors. Upon a 
summons taken out by the liquidator in the 
winding up of the co. against N. under sect. 10 
of 1890 (Winding up) Act : — Held : N. was not 
liable for the £7,000, but was liable for the £3,000 
& the £3,500, because the shareholders for the 
time being had no power to authorise the making 
of presents to directors out of money borrowed 
by the co., & because if there had been such 
power it could be exercised only at a general 
meeting. — Re Newman (G.) & Co., [1895] 1 Ch. 
674 ; 64 L. J. Ch. 407 ; 72 L. T. 697 ; 43 W. R. 
483 ; 11 T. L. R. 292 ; 39 Sol. Jo. 346 ; 2 Mans. 
267 ; 12 R. 228, C. A. 

Annotations: — Retd. Re Innes, [1903] 2 Ch. 254 ; Rc 

Bodega Co., [1904] 1 Ch. 276 ; Young v. Naval, Military 

& Civil Service Co-op Soc. of South Africa, [1905] 1 K. 13. 

687 ; Re Express Engineering Works, [1920J 1 Ch. 466. 

Montd. Seligman v. Prince, [1895] 2 Ch. 617 ; Salomon 

v. Salomon, Salomon v. Salomon (1896), 66 L. J. Ch. 35 ; 

Hammond v. Prentice, [1920] I Ch. 201. 

1103. Resolution of directors.] — Re 

Newman (G). & Co., No. 1102, ante. 

1104 . Company in voluntary llqulda- 

tlon.l — A co. having sold its undertaking & 
property, the directors sent out to the share- 
holders notices of an extraordinary general 
meeting to consider a resolution for the voluntary 
winding up of the co. with the directors as 
liquidators, & another resolution determining 
what sum should be distributed among the 
officers <fc servants of the co. The directors also 
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Sect. 10. — Capital: Sub-sects. 5 & 6, A. (a) & ( b ) 
& B.) 

issued circulars inviting shareholders to send 
their proxies. 

At the meeting the resolution for voluntary 
winding up was duly carried & the chairman & 
managing director then proposed a resolution 
that a sum equal to five years’ salary should bo 
paid to himself & the secretary & accountant & 
a further sum be distributed among the servants. 
This was lost on a show of hands, but carried on a 
poll. 

The directors then sent out notices of a second 
meeting to confirm these resolutions, & again 
issued circulars inviting proxies. 

At the second meeting the resolution for the 
payments to the officers & servants was again 
lost on a show of hands, but carried at a poll. 

A dissentient shareholder then brought an 
action to restrain the directors from giving effect 
to the resolution on the grounds that its carrying 
& confirmation were improperly obtained, & that 
it was ultra vires of the co. & invalid : — Held : 
the case fell within the principle of Hutton v. 
West Cork Railway Co., No. 4080, post, & the 
resolution was therefore ultra vires , & invalid. — 
Stroud v. Royal Aquarium & Summer & 
Winter Garden Society, Ltd. (1903), 89 L. T. 
243. 

Annotation : — Refd. Moriarty v. Regent's Garage & Engi- 
neering Co., 11921] 1 K. B. 423. 

.] — See, further , Sect. 28, sub-sects. 3, 6 ; 

Sect. 29, sub-sects. 1 C., 2 B., 3 B., post . 

Application of co.’s funds generally, see Sect. 31, 
sub-sect. 2, K., post. 

Liability of directors — For misapplication of 
funds.] — See Sect. 28, sub-sect. 0, E. (h), post. 


Sub-sect. 0. — Depreciation op Capital 

Assets. 

A. Capital Lost or Unrepresented by Available 

Assets. 

(a) As Ground for Reduction. 

See Sub-sect. 3, E. (a) i., ante. 

(b) Proof of. 

See Sub-sect. 3, E. (a), ii. ante. 

B. Duty to Make Good. 

1105. General rule.]— (1) A co. is not pro- 
hibited either by statute or general law from 
paying dividends because its available property 
at the time of declaring the dividend is of less 
value than its nominal or share capital. 

(2) Where the capital, in the sense of assets, of 
a co. is in its nature of a wasting character, 
depreciated by effluxion of time or exhaustion of 
material — e.g., mines, patent, leasehold — if for 
the puiTpose of carrying on the business of the co. 
& getting a profit the annual consumption of 
that capital is necessary, then, apart from any 
regulation in the arts., there is no obligation by 
law or statute to create a reserve fund out of 
revenue to recoup the wasting nature of the 
capital ; & the division among the shareholders 
of the surplus produce of such wasting property, 
after retaining enough to pay the co.'s creditors, 
is not a return of capital, & as such prohibited. 

(3) There is nothing in the Cos. Acts which 

fW. the canital shall be made up if lost, 


& the mode in which dividends are to be paid & 
profits calculated is left to be regulated by the 
commercial world. 

(4) Therefore, in considering whether a pro- 
posed declaration of dividend is to be treated as a 
fair division of profits, or as a division of capital 
under the guise of declaring a dividend, the cfc. 
will have regard to the declaration contained in 
the arts, of assocn., provided the arts, do not 
transgress the general law. 

(5) A co. is not debtor to capital, although, for 
the purpose of ascertaining the financial position 
of a co. it may be properly so put down in its 
accounts. — Lee v. Neuchatel Asphalte Co. 
(1889), 41 Ch. D. 1 ; 58 L. J. Ch. 408 ; 01 L. T. 

11 ; 37 W. R. 321 ; 5 T. L. R. 200 ; 1 Meg. 140, 

C. A. ; previous proceedings (1880), 3 T. L. R. 103. 

Annotations : — As to (1) Folld. Bolton v. Natal Land Sc 
Colonization Co., [1892] 2 Cb. 124. Apld. Re Kingston 
Cotton Mill Co. (No. 2), [1896] 1 Ch. 331. Gonsd. 
Ammonia Soda Co. v . Chamberlain, [1918] 1 Ch. 266. 

As to (2) Consd. Vomer v. General & Commercial Invest- 
ment Trust, [1894] 2 Ch. 239. Refd. Lubbock v. British 
Bank of South America, [1892] 2 Ch, 198; Wilmer r. 
McNamara, [1895] 2 Ch. 245 ; Rc Kingston Cotton Mill 
Co. (No. 2), [1896] 1 Ch. 331; Re National Bank of 
Wales, [1899] 2 Ch. 629; Bond v. Barrow Heematite 
Steel Co., [1902] 1 Ch. 353 ; Ammonia Soda Co. r . 
Chamberlain, [1918] 1 Ch. 266. As to (3) Consd. Verner 
v. General & Commercial Investment Trust, [1894] 

2 Ch. 239 ; Ammonia Soda Co. v. Chamberlain, [1918] 

1 Ch. 266. Refd. Wilmer v. McNamara, [1895] 2 Ch. 
245 ; Re National Bank of Wales, [18991 2 Ch. 629 ; Re 
Barrow Haematite Steel Co. (No. 2) (1901), 9 Mans. 35 ; 
Bond v. Barrow Heematite Steel Co., [1902] 1 Ch. 353 ; 

Re Spanish Prospecting Co., [1911] 1 Ch. 92. As to (4) 
Coned. Ammonia Soda Co. v. Chamberlain, [1918] 1 Ch. 
266. Refd. Wood v. Odessa Waterworks Co. (1889), 

42 Ch. D. 636 ; Re London & General Bank (1894), 72 
L. T. 227 ; Re Welsbach Incandescent Gas Light Co., 
[1904] 1 Ch. 87 i Alianza Co. v. Bell, [1905] 1 K. B. 184. 

As to (5) Refd. Verner v. General & Commercial Invest- 
ment Trust, [1894] 2 Ch. 239. Generally, Mentd. Re 
Mersina, Tarsus Sc Adana Ry. Construction Co. (1889), - 
1 Meg. 341 ; Re Wragg, [1897] 1 Ch. 796. 

1106, .] — A co. is not bound to devote 

profits earned to the restoration of a portion of 
its capital written off, or treated as having been 
lost, in the accounts of a previous year. 

In the accounts of a land co. for the year 1882, 
the capital value of its assets was written up as 
being £69,233 10a. id. above cost price, & that 
increase in value was brought into the profit & 
loss account & balanced pro tanto against a bad 
debt of £72,326. In the accounts for the year 
1885 a profit was earned upon income account, & 
the directors proposed to divide it in the shape 
of dividends ; — Held : (1 ) such disposition of the 
profit was not ultra vires , & (2) even assuming 
that upon valuation there should be found a loss 
of the capital of the co., the co. was not bound to 
devote the profit to the restoring of the loss. — 
Bolton v. Natal Land & Colonization Co., 
[1892] 2 Ch. 124 ; 61 L. J. Ch. 281 ; 65 L. T. 
786 ; 8 T. L. R. 148. 

Annotations : — As to (2) Refd. Verner v. General 6c Com- 
mercial Investment Trust, [1894] 2 Ch. 239 ; Wilmer v. 
McNamara, [1895] 2 Ch. 245 ; Re Barrow Heamatite Steel 
Co., [1900] 2 Ch. 846 ; Wall t?. London 8c Provincial 
Trust, [1920] 1 Ch. 45. 

1107. .] — An ordinary trading co. (as well 

as an investment co., & a co. formed to work a 
necessarily wasting property) may lawfully pay a 
dividend to shareholders out of current profits, 
without setting aside a sum sufficient to cover 
depreciation in the value of the fixed capital. — 
Re Kingston Cotton Mill Co. (No. 2), [1890] 

1 Ch. 331 ; 05 L. J. Ch. 290 ; 73 L. T. 745 : 44 
W. R. 303 ; 12 T. L. R. 123 ; 40 Sol. Jo. 144 ; 

3 Mans. 75 ; affd. 9 [1890] 2 Ch. 279, C. A. 

Annotations : — Mentd. Dixon v. Kennaway, [1900] 1 Ch. 

833 ; Squire Cash Chemist v. Ball, Baker, Mead v. Ball. 
Baker (1911) L 106 L. T. 197 ; Re Republic of Bolivia 
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1108* .]— A director of a joint stock 

ra nk i ng co. in assenting to the payment of 
lividends out of capital So to advances on improper 
Lecurity, honestly relied on the judgment, informa- 
ion, & advice of the chairman & general manager 
>f the bank, by whose statements he was misled 
fc whose integrity, skill, & competence he had no 
reason for suspecting : — Held : upon the true 
dew of the facts he was not negligent of his 
iuties as director & was not liable in the winding 
ip. 

Senible : a co. is not at liberty to write off to 
3apital losses incurred in previous years, or in any 
subsequent year, So, if the receipts for that year 
exceed the outgoings, to pay dividends out of 
such excess without making up the capital 
account, such a procedure being inconsistent 
with the provisions of Companies Act, 1877 
(c. 26). — Dovey v . Cory, [1901] A. C. 477 ; 70 
L. J. Ch. 753 ; 85 L. T. 257 ; 17 T. L. R. 732 ; 
50 W. R. 65 ; 8 Mans. 346, H. L. ; affg . S. C. 
mb nom. Be National Bank of Wales, Ltd., 
[1899] 2 Ch. 629, C. A. 

Annotations ; — Refd. Merchants* Fire Office v. Armstrong 

(1901), 17 T. L. R. 709 ; Bond v. Barrow Haematite 

Steol Co., [1902] 1 Ch. 353 ; Re Crichton's Oil Co., [1902] 

2 Ch. 86 ; Lucas v. Fitzgerald (1903), 20 T. L. R. 16 ; 

Re Welsbach Incandescent Gas Light Co., [1904] 1 Ch. 

87 ; Exploring Land & Minerals Co. u. Kolckmann 

(1905), 94 L. T. 234 ; Pretontatne v. Grenier, [19073 

A. C. 101 ; Ammonia Soda Co. v. Chamberlain, [19181 

1 Ch. 266. 

1109. Wasting assets — Whether duty to create 
depreciation fund.] — The co. was incorporated 
with a capital of £1,150,000, divided into 35,000 
preference shares So 80,000 ordinary shares of £10 
each. By art. 97 the “ net profits ” of the co. 
were to be divided in payment of a dividend at 
seven per cent, on the preferred shares, So subject 
thereto a like dividend on the ordinary shares, & 
the surplus of the net profits was to be divided 
ratably amongst all the shareholders. By art. 98 
no such distribution of profits was to be made 
without the consent of a general meeting, So by 
art. 99 in the case of any dispute as to the amount 
of net profits the decision of the co. in general 
meeting was to be final. Art. 100 empowered 
the directors, before recommending a dividend on 
any of the shares, to set aside out of the net 
profits such funds as they might think proper as 
a reserve fund, but provided that they should not 
be bound so to do. The co. worked under a 
concession terminable in 1907, in the purchase of 
which So the business of other cos. interested 
therein, £1 ,058,303 had been expended. An 
ordinary shareholder brought this action to 
prevent the payment of dividends on the prefer- 
ence shares without a sum being set apart to 
replace the. capital expended on the purchase of 
the. concession : — Held : the ct. had no authority 
to interfere, since, on the arts., the meaning of 
“ net profits ” was left to the co. in general 
meeting, So the question of a reserve fund, to the 
directors. — Lambert v. Nkuchatel Asphalte 
Co., Ltd. (1882), 51 L. J. Ch. 882 $ 47 L. T. 73 ; 
30 W. R. 913, 

Annotation Consd. Lee v. Neuchatol Asphalte Co. (1886), 

3 T. L. R. 103. 

1110. ■] — Lee v . Netjchatel As- 

phalte Co., No. 1105, ante . 

1111, .] — Be Kingston Cotton Mill 

Co. (No. 2), No. 1107, ante . 

1112, No general rule,]— (1) The 

question whether a co. has profits available for 
distribution must be answered according to the 
circumstances of each particular case, the nature 
of the co., So the. evidence of competent witnesses. 

(2) Although in some cases fixed capital may 


be sunk So lost, without precluding the payment 
of a dividend, circulating capital must be kept 
up. Semble : there is no distinction in this 
respect between a realised loss So an estimated 
loss. 

(3) The common art. requiring dividends to be 
declared by the directors applies to fixed cumu- 
lative dividends on preference shares, So the ct. 
will not readily override the directors’ discretion 
in relation thereto. 

(4) Leasehold iron ore mines held by a smelting 
co. for the purpose of supplying themselves with 
ore are circulating capital. 

(5) There is no general rule of law as to whether 
a co. owning wasting assets ought or ought not to 
create a depreciation fund. The question in every 
case is for the decision of the ct. on evidence. 

(6) The necessity for the declaration of a dividend 
as a condition precedent to an action for the 
recovery of such dividend applies as well to shares 
on which a fixed preferential dividend is payable 
as to ordinary shares. 

(7 ) “ Interest ” is not an apt word to describe the 
return to which a shareholder is entitled in 
respect of shares — preference or ordinary — paid 
up in due course, So not by way of advance. 
44 Interest ” is compensation for delay in payment, 
& is not accurately applied to a share of profits 
of trading, although it may be used as an inaccu- 
rate mode of expressing the measure of the share 
of such profits. — Bond v, Barrow Haematite 
Steel Co., [1902] 1 Ch. 353 ; 71 L. J. Ch. 246 ; 
86 L. T. 10 ; 50 W. R. 295 ; 18 T. L. R. 249 ; 
46 Sol. Jo. 280 ; 9 Mans. 69. ' 

Annotations : — As to (2) Consd. Ammonia Soda Co. v, 

Chamberlain, [1918] 1 Ch. 266. Refd. Re Spanish 

Prospecting Co., [1911] 1 Ch. 92. As to (3) Apld. Re 

Accrington Corpn. Steam Tram. Co., [1909] 2 CJi. 40. 

Refd. Ammonia Soda Co. v. Chamberlain, [1918J 1 Ch. 

266. As to (6) Refd. Evling v. Israel & Oppenheimer, 

[1918] 1 Ch. 101. 

1113, Fixed capital lost — No general duty to 
replace — Before payment of dividends out of 
profits.] — B olton v. Natal Land & Colonization 
Co., No. 1106, ante . 

1114, .] — A limited co. was 

formed, the objects of which were to in vast its 
capital in stocks, funds, shares, So securities of 
various descriptions, So the receipts of the co. 
from the incomes of these investments were 
made applicable to paying a dividend. The 
market price of some of the investments of the 
co. fell, & others of them proved worthless, so 
that the value of the co.’s assets was materially 
diminished ; but the income received from the 
investments for the year considerably exceeded 
the expenses of the year. One of the trustees of 
the co. brought an action on behalf of liimself & 
all the other stockholders in the co., except 
defts., against the co. So the other trustees to 
restrain the co. from declaring a dividend, on the 
ground that until the loss of capital was made 
up a payment of dividend would be a payment- 
out of capital : — Held : it was within the power 
of the co. to declare a dividend, for there is no 
law to prevent a co. from sinking its capital in the 
purchase of a property producing income & 
dividing that income without making provision 
for keeping up the value of the capital ; & fixed 
capital may be sunk So lost, & yet the excess of 
current receipts over current expenses may be 
applied in payment of a dividend, though where 
the income of a co. arises from the turning over 
of circulating capital no dividend can be paid 
unless the circulating capital is kept up to its 
original value, as otherwise there would be a 
payment of dividend out of capital. — Verner v. 
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Sect . 10. — Capital: Sub-sect, 6, B. ; sub-sects . 7, 8 
<fc 9, Sect. 11 : Sub-sect, 1, ] 

General & Commercial Investment Trust, 
[1894] 2 Ch. 239 ; 03 L. J. Ch. 450 ; 70 L. T. 510 ; 
10 T. L. R. 393 ; 38 Sol. Jo. 384 ; 1 Mans. 130 ; 
7 R. 170, C. A. 

Annotations: — Consd. Wilmer v. McNamara, [1895] 2 Ch. 
245 ; Bond v. Barrow Hsematit-e Steel Co., [1902] 1 Ch. 
353 ; Ammonia Soda Co. v. Chamberlain, [1918] 1 Ch. 
266. Apld. Lawrence v. West Somerset Mineral Ky., 
[1918] 2 Ch. 250. Held, lie Kingston Cotton Mill Co. 
(No. 2), [1896] 1 Ch. 331 ; Alcoy & Gandia Ry. & Harbour 
Co. v. Groenhill (1898), 79 L. T. 257 ; Re Barrow Haematite 
Steel Co., [1900] 2 Ch. 846 ; Dovey v. Cory, [1901] A. C. 
477 ; Foster v. New Trinidad Lake Asphalt Co., [1901] 

1 Ch. 208 ; Re Crichton’s Oil Co., [1902] 2 Ch. 86 ; Re 
Welsbach Incandescent Gas Light Co., [1904] 1 Ch. 87 ; 
Hinds v. Buenos Ayres Grand National Tram. Co., [1906] 

2 Ch. 654 ; Wall v. London & Provincial Trust, [1920] 
1 Ch. 45 ; Cross v. Imperial Continental Gas Assocn., 
[1923] 2 Ch. 553. Mentd. Re Spanish Prospecting Co., 
[1911] 1 Ch. 92. 

1115. .] — Wilmer v. McNamara 

& Co., Ltd., No. 1120, post . 

1116. .] — Bond v. Barrow 

JLematite Steel Co., No, 1112, ante. 

1117. .] — Ammonia Soda Co. v, 

Chamberlain, No, 820, ante, 

1118. Depreciation of works.] — Davison 

v. Gillies (1879), 16 Ch. D. 347, n. ; 50 L. J. Ch. 
192, n. ; 44 L. T. 92, u. 

Annotations : — Expld. Dent v. London Tram. Co. (1880), 
50 L. J. Ch. 190. Expld. 6c Distd. Lee v. Neuchatel 
Asplialte Co. (1889), 41 Ch. 1). 1. Retd. Lambert v. 
Neuchatel Asphalte Co. (1882), 51 L. J. Ch. 882 ; Vomer 
v. General & Commercial Investment Trust, [1894] 2 Ch. 
239. 

1119. .] — The arts, of assocn. of a 

limited tramway co. provided that no dividend 
should be declared except “ out of profits ” ; that 
the directors should, with the sanction of the co., 
declare annual dividends “ out of profits ” ; & 

that the directors should, before recommending a 
dividend, set aside “ out of profits,” subject to 
the sanction of the co. “ a reserve fund for main- 
tenance, repairs, depreciation, & renewals.” The 
co. had for several years carried on their business, 
paying dividend half-yearly on their ordinary 
shares ; but they failed to set apart a reserve 
fund adequate for the maintenance of their tram- 
way, which eventually became worn out. The 
co. having again declared a half-yearly dividend 
on their ordinary shares, & the total sum appro- 
priated for the dividend being, as it appeared, 
much less than the sum required to reinstate the 
tramway : — Held : the co. could only declare a 
dividend out of the net profits, & the net profits 
could not be ascertained without first restoring the 
tramway to an efficient condition, or making due 
provision for the purpose out of the co.’s assets. 

An injunction was accordingly granted re- 
straining the co. from paying the half-yearly 
dividend they had declared, but leave was given 
them to move to dissolve the injunction, in the 
event of their being able to satisfy the ct., that 
there were profits available for the dividend : — 
Held : the holders of preference shares, the 
dividend on which was “ dependent on the 
profits of the particular year only,” were entitled 
to a dividend out of the profits of any year after 
setting aside a proportionate amount sufficient 
for the maintenance of the tramway for that 
year only ; & were not to be deprived of that 
dividend in order to make good the sums which 
in previous years should have been set aside by 
the co. for maintenance, but which had been 
improperly applied by them in paying dividends. 
— Dent v, London Tramways Co. (1880), 16 
Ch. D. 344 ; 50 L. J. Ch. 190 ; 44 L. T. 91. 
Annotations: — Expld. & Distd. Lee v, Neuchatel Asphalte 


Co. (1889), 41 Ch. D. 1. Retd. Lambert v. Neuchatel 

Asphalte Co. (1882), 51 L. J. Ch. 882 ; Verner v. General 

& Commercial Investment Trust, [1894] 2 Ch. 239 ; 

Re St. Thomas Floating Dock Co. (1895), 64 L. J. Ch. 

361. 

1120. Depreciation of goodwill.] — (1) Where 

the value of the assets of a solvent co. has fallen 
below the nominal amount of the share capital, 
the co., in the absence of any special provisions 
in its arts, or of a contract binding the co., is 
under no obligation to make good such deprecia- 
tion in the value of the assets, before declaring 
a dividend out of the profits. 

(2) Depreciation in the value of the leases & 
goodwill of a co. is a loss of “ fixed ” as distin- 
guished from “ floating ” capital. The balance- 
sheet of a co. cannot, therefore, be impeached on 
the ground that it does not charge anything 
against revenue in respect of depreciation of good- 
will. — Wilmer v, McNamara & Co., Ltd., [1895] 
2 Ch. 245 ; 64 L. J. Ch. 516 ; 72 L. T. 552 ; 43 
W. R. 519 ; 11 T. L. R. 371 ; 39 Sol. Jo. 450 ; 
13 R. 513. 

Annotation : — As to (1) Reid. Bishop v. Smyrna & Cansaba 

Ry., [1895] 2 Ch. 265. 

Calculation of profits & net profits.] — See 
Sect. 30, sub-sect. 8, A., post, 

1121. Circulating capital lost — Duty to replace 
— Before payment of dividends.] — Verner v. 
General & Commercial Investment Trust, 
No. 1114, ante. 

1122. .] — Bond v. Barrow 

Hematite Steel Co., No. 1112, ante. 

1123. Debenture interest paid out of capital for 
several years — Duty to replace — Before payment of 
dividends on ordinary shares.] — The principal mine 
of a mining co. fell in, rendering further working: 
impossible without a previous expenditure oil 
large sums of money in reopening it. To obtain^ 
the necessary funds for this purpose the capital 
of the co. was increased by the issue of shares &, 
debentures, & ultimately the mine was reopened} 
& working recommenced. From the date of the 
issue of the debentures to the date of the reopening 
of the mine the co. made no profits & the interest 
on the debentures was paid out of capital. When 
the working recommenced, profits were made & 
the debenture interest & all outgoings were paid 
out of income. The directors then proposed to 
pay a dividend out of the profits for the year, & 
to carry over the remainder to a sinking fund 
which they opened, with the object of recouping 
the amount paid out of capital for interest on the 
debentures. Upon a motion for an injunction to 
restrain them from paying a dividend out of 
profits until the amount paid out of capital for 
debenture interest in previous years had been 
repaid : — Held : the co. were not bound to apply 
profits in replacing the amount paid out of capital 
for debenture interest in previous years, before 
declaring a dividend. — Bosanquet v. St. John 
D’El Rey Mining Co., Ltd. (1897), 77 L. T. 206 ; 
13 T. L. R. 525. 

Whether money paid by guarantor under 
guarantee of interest applicable.] — See No. 4000, 

post. 


Sub-sect. 7. — Capitalisation of Reserves. 

1124. Appropriation of undivided profits — On 
issue of new shares — Whether taken as capital or 
income — As between tenant for life & remainder- 
man.] — Testator bequeathed his residuary personal 
estate to his exor. B. in trust for testator’s wife 
for her life & after her death to B. Part of the 
residuary estate consisted of shares in a co. whose 
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directors had power, before recommending a 
dividend, to set apart out of the profits such sum 
as they thought proper as a reserve fund, for 
meeting contingencies, equalising dividends or 
repairing or maintaining the works. After testa- 
tor’s death the directors of the co. proposed to 
distribute certain accumulated profits, which had 
been temporarily capitalised, as a bonus dividend, 
to allot new shares, partly paid-up, to each share- 
holder, & to apply the bonus dividend in part 
payment of the new shares. This proposal was 
carried out, & with B.’s consent new shares were 
allotted to him & registered in his name, the 
bonus dividend on testator’s old shares being 
applied in part payment of the new shares : — 
Held : looking at- all the circumstances the real 
nature of the transaction was that the co. did not 
pay or intend to pay any sum as dividend, but- 
intended to, & did, appropriate the undivided 
profits as an increase of the capital stock ; the 
bonus dividend was therefore capital of testator’s 
estate, & the life tenant was not entitled to the 
bonus or the new shares. — Bouch v. Sprouxe 
(1887), 12 App. Cas. 385 ; 56 L. J. Ch. 1037 ; 57 
L. T. 345 ; 36 W. B. 193, IL L. ; revsg. 8. C. 
sub nom. He Boucii, Sproule v. Bouch (1885), 
29 Ch. D. 635, 0. A. 

Annotations : — Distd. Re Bromley, Sanders v. Bromley 
(1886), 65 L. T. 145. Consd. Rc Alsbury, Sugden v. 
Alsbury (1890), 45 Ch. I). 237 ; Re Bridgewater Naviga- 
tion Co., [18911 2 Ch. 317 ; Re Paget, Listowel v. Paget 
(1892), 9 T. L. R. 88 ; Rc Armitage, Armitago v. Garnett, 
[1893 J 3 Ch. 337 ; Eastern & Australian S.S. Co. Ltd., & 
Reduced (1893), 68 L. T. 321. Apld. Re Malam, Malam 
v. Hitchens, [1894] 3 Ch. 578. Distd. Rc Despard, 
Hancock v. Despard (1901), 17 T. L. R. 478 ; Re Hume 
Nisbct’s Settlmt. (1911), 27 T. L. 1L 461. Apld. Re 
Palmer, Palmer v. Cassel (1912), 28 T. L. 11. 301 ; Rc 
Evaiw, Jones v. Evans, [1913] 1 Ch. 23. Consd. Re 
Thomas, Andrew v. Thomas, [1916] 2 Ch. 331 ; Re 
Ogilvie, Ogilvie v. Ogilvie (1919), 88 L. .1. Ch. 159. Apld. 
I. li. Colors, v. Blot-t, 1. R. Oomrs. v. Greenwood, [1921] 
2 A. C. 171. Refd. Re Northage, Ellis v. Barlield (1891), 
60 L. J. Ch. 488 ; Rc Piorcy, Whitwham v. Piercy, [1907] 
1 Ch. 289 ; Pool v, Guardian Investment Trust Co., 
[1922] 1 K. B. 347. 

See , generally , Settlements ; Trusts & 

Trustees. 


Sub-sect. 8. — Uncalled Capital. 

Liability of shareholders — On calls.] — See Sect. 
21, sub-sect. 4, post. 

In winding up.] — See Sect. 36, sub-sect. 10, 

E. (e), Sect. 37, sub-sect. 7, C., post . 

Not liable to called up — Except on winding up.] — 
— See, generally. Sect. 21, sub-sect. 9, post. 

Reduction.] — See No. 892, ante. 

Mortgage of.] — See No. 4593, post. 


Sub-sect. 9. — Stamp Duties. 

1125. “ Registered capital 99 — How calculated.] 

— By Stamp Act, 1891 (c. 39), s. 112, “ a state- 
ment of the amount which is to form the nominal 
share capital of any co. to be registered with 
limited liability shall be delivered to the Registrar 
of Joint Stock Cos., & a statement of the amount 
of any increase of registered capital now registered 
or to be registered with limited liability shall be 
delivered to the registrar, & every such statement 
shall be charged with an ad valorem stamp duty 
of 2s, for every £100 of the amount of such capital 
or increase of capital, as the case may be.” 

The arts, of assocn. of a co. gave the directors 
power, with the sanction of a general meeting, to 
increase the capital of the co. by the creation & 
issue of new shares. A resolution was passed at a 

J. — VOL. IX. 


general meeting of the co. that “ the directors be, 
& they are hereby authorised to, increase the 
capital of the co. by an amount not exceeding the 
nominal sum of £5,000,000, by the creation & 
issue from time to time of new ordinary shares of 
£5 each.” The directors thereupon passed a 
resolution that “ the capital of the co. be increased 
by £200,000 by the creation & issue of 40,000 new 
ordinary shares of £5 each ” ; on July 1 , 1908, the 
directors passed a further resolution increasing 
the capital by £2,800,000. The Crown claimed 
stamp duty under the above Act, in respect of an 
increase of capital of £5,000,000. Defts. con- 
tended that they were only bound to pay stamp 
duty in respect of an increase of capital 
of £3,000,000, the amount of capital actually 
created & issued by the directors of the co. : — 
Held : “ registered capital ” in the above Act, 
meant authorised capital, i.e., maximum amount 
of capital wliich the co. had power to issue ; & by 
the resolution of the co. there had been an increase 
of that capital by £5,000,000, upon which sum 
ad valorem stamp duty was payable. — A.-G. v. 
Anglo- Argentine Tramways Co., Ltd., [1909] 
1 K. B. 677 ; 79 L. J. K. B. 366 ; 100 L. T. 609 ; 
25 T. L. R. 339 ; 53 Sol. Jo. 358 ; 16 Mans. 118. 

1126. Payment by solicitor — How charged.] — A 
payment by a solr., who is instructed by the 
promoter of a co. to act for him in relation to 
the formation & registration of the co. under the 
Cos. Acts, of the stamp duty payable on the 
registration of the co. on the amount of its nominal 
share capital under Stamp Act, 1891 (c. 39), s. 112, 
as extended by Finance Act, 1899 (c. 9), s. 7, 
ought not to be included in the solr.’s bill of 
costs as a “ disbursement ” within the meaning of 
Solicitors Act, 1843 (c. 73), s. 37, but should be 
entered in the cash account. — He Blair & Giultng, 
[1906] 2 K. B. 131 f 75 L. J. K. B. 621 ; 94 L. T. 
873 ; 22 T. L. R. 547 ; 50 Sol. Jo. 500. 

On increase of capital.] — Sec No. 1125, ante, Sc 
compare cases in Part IX., Sect. 5, sub-sect. 1, 
2 )ost. 


Sect. 1 1 . — UNDERWRITING AND BROKERAGE, 

Note. — Prior to Jan. 1, 1901, it was uncertain 
| how far a company might lawfully 'pay an under- 
writing commission for getting Us capital subscribed. 
By 1900 Act, s. 8, such a commission was authorised 
upon any offer of shares to the public for sub- 
scription provided it was authorised by the articles 
of association Sc the amount or rate per cent, was 
j disclosed in the prospectus ; see, now, 1908 Act , s. 89. 

| Sub-sect. 1 . — Definitions. 

1127. Underwriting — Agreement to take shares 
offered to public — But not applied for.] — After the 
formation of a co., & before its shares had been 
fully offered to the public, II. & Co. by letter 
agreed with an agent of the co. to “ underwrite ” 
10,000 shares “ at 15 per cent, discount.” & “to 
pay the application money upon any balance of 
shares required to make up the 10,000.” In 
pursuance of this agreement, & without any 
further application by H. Sc Co., 8,555 shares were 
allotted to them. H. & Co. returned the allot- 
ment notice, & wrote declining to take the shares. 
The co. shortly afterwards went into liquidation, 
Sc the liquidator entered the name of H. Sc Co. 
upon the list of contributories in respect of these 
shares s— Held : (1) the agreement to underwrite 
must be treated not merely as a guarantee, but 
as an application for an allotment of so many of 

N 
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Sect . 11. — Underwriting and brokerage: Sub-sects, 
1 2, A. (a).] 

the 10,000 shares as should not be applied for by 
the public, Sc such agreement authorised the 
secretary to issue an allotment to H. Sc Co. ; 
(2) the word “ discount ” in the agreement must 
be construed as “ commission,” so that the agree- 
ment was not one to issue shares at a discount ; 
Sc, accordingly, (3) H. & Co. had been rightly 
settled upon the list of contributories. — He 
Licensed Victuallers’ Mutual Trading 
Assocn., Ex p . Audain (1889), 42 Ch. D. 1 ; 58 
X,. J. Ch. 407 ; 60 L. T. 684 ; 37 W. R. 674 ; 5 
T. L. R. 369 ; 1 Meg. 180, C. A. 

Annotations: — As to (1) Consd. Re Harvey’s Oyster Co., 
Ormerod’B Case, [1894] 2 Ch. 474. Distd. He Globe 
Blocks Gold Mining' Co. (1895), 12 T. L. K. 92. field. 
Molr v. Marten (1891), 7 T. L. R. 330 : Sangstor v. Nettor 
(1893), 9 T. L. R. 441 ; Re Hemp, yarn & Cordage Co., 
Hinclley’s Case, [1896J 2 Ch. 121 ; Re London-Paris 
Financial Mining Corpn. (1897), 13 T. L It. 509; Re 
Greater Britain Insce. Corpn., Ex p. Brockdorft (1920), 
124 L. T. 194. 

1128. .] — (1) To “ underwrite ” 

shares is to agree to take shares, winch have been 
offered to, but not applied for by, the public. 

(2) The obligation of the Paris Co. to endeavour 
to procure the public to take the shares before 
calling on the Globe Co. existed as to all the 
shares winch that co. underwrote Sc had the 
option of taking. There remains the question 
whether the Paris Co. has any legal justification 
for not appealing to the public. Its obligation to 
do so rests on its own express agreement to issue 
250,000 shares, which involves an issue to the 
public, not only of one-half, but also of all of the 
other half which the Paris Co.'s members did not 
take ; Sc even if it were proved that none would 
have been taken, still, the condition was a con- 
dition precedent, Sc unless performed the obliga- 
tion to arise on its performance, never became 
perfect (Lindley, L.J.). — Re London-Paris 
Financial Mining Corpn., Ltd. (1897), 13 
T. L. R. 569, C. A. 

1129. Brokerage — Distinguished from commis- 
sion.] — Andreae v . Zinc Mines of Great 
Britain, No. 1139, post. 

Agreement to place shares.] — See No. 1480, 
p08t . 


Sub-sect. 2. — Whether Allowed. 

A . On Formation of New Company . 

(a) Commission . 

1130* Before 1900 Act — For placing shares — To 
person in fiduciary relationship to company.] — A 

co. being unable to get its shares taken up, the 
directors resolved that a commission of 2s, 6 d, per 
share should be paid to any one who should find 
persons to take the shares. B., the secretary & 
solr. of the co., accordingly made a proposal for 
the allotment of 2,000 shares to a client of his. 
The directors passed a resolution that the offer 
should be accepted, Sc that £250, being commis- 
sion at 2 s. 6d. per share, should be paid to B. 
The shares were duly allotted to K., the co.’s 
engineer, Sc by him transferred to R. B., who was 
chairman of the company, Sc also B.’s father. 
The directors knew that R. B. was the person who 
was really taking the shares. The co. was wound 
up, Sc upon a summons taken out by the liquidator 
for that purpose : — Held : B. must repay the 


liquidator the £250 commission . — Re Stapleford 
Colliery Co., Ltd., Ex p, Chatteris (1880), 49 
L. J. Oh. 253. 


1131. 


Payment out of capital* 


Power under memorandum to do acts “ conducive 
to ” objects of company — Ultra vires.] — (1) If 
directors of a limited co. apply the money of the 
co. for purposes so outside its powers that the co. 
could not sanction such application, they may be 
made personally liable as for a breach of trust ; 
but if they apply the money of the co., or exercise 
any of its powers, in a manner which is not ultra 
vires , then a strong & clear case of misfeasance 
must be made out to render them liable for a 
loss thereby occasioned to the co. 

(2) Payment of brokerage or commission to a 
stockbroker for placing a co.’s shares, is an 
improper application of its capital, & is not 
authorised even by a power given by the memo- 
randum of assocn. to do whatever may be “ con- 
ducive to ” the specified objects of the co. 

The memorandum of assocn. of a limited co. 
empowered the co. to carry on the businesses 
there specified & “ to do all such other things as 
the co. may deem conducive to the attaining of 
any of the aforesaid objects.” The arts, of 
assocn. provided that no transfers of shares not 
fully paid up should be registered unless “ap- 
proved ” by the directors. M., a stockjobber, 
offered to take a largo number of £10 shares at 
par, paying £2 per share at once, provided the 
directors paid a commission to the stockbroker 
who had introduced the shares to him. Thereupon 
the directors allotted the shares to M., he paying 
£2 per share, Sc they paid a commission of 2s, Qd, 
per share to the stockbroker, the total amount of 
commission so paid being considerable. M. 
subsequently transferred the shares to P., who 
was already a shareholder & had recently been 
elected a director, the directors believing that P. 
was a proper person to take a transfer of the 
shares & having been advised by their solr. that 
there was no valid objection to the transfer. P. 
afterwards became bkpt., being indebted to the 
co. in the balance of £8 per share. The co. having 
been ordered to be wound up, the liquidators took 
out a summons under 1862 Act, s. 165, against 
the directors other than P. claiming damages for 
misfeasance in sanctioning the transfer of the 
shares to P., & also repayment of the sums paid 
for brokerage or commission on the shares as 
being ultra vires : — Held : the directors had duly 
exercised their judgment upon & “ approved ” the 
transfer to P. within the meaning of the arts., &, 
dishonest dealing not being charged, the approval 
of the transfer was not such a “ misfeasance ” or 
breach of trust within 1862 Act, s. 165, as to 
render the directors liable in the winding up ; but 
the payment of commission on the shares was 
ultra vires , Sc the directors must repay the same 
to the liquidators, with interest at 4 per cent. — 
Re Faure Electric Accumulator Go. (1888), 
40 Oh. D. 141 ; 58 L. J. Oh. 48 ; 59 L. T. 918 
37 W. R. 116 ; 5 T. L. R. 63 ; 1 Meg. 99. 


Annotations .’—As to (1) Consd. Sheffield & South Yorkshire 
Permanent Bldg. Soc. v. Aizlewood (1889), 44 Ch. D. 
412. field. Sheffield & South Yorkshire Bldg. Soe. v. 
Aizlewood (1890), 62 L. T. 678 ; Re New Moshonaland 
Exploraton Co. (1892), 41 W. H. 75 ; Re Lands Allot- 
ment Co. (1894), 63 L. J. Ch. 291 ; Re Kingston Cotton 
Mill Co. (No. 2), [1896] 1 Ch. 331, As to (2) Consd. 
Metropolitan Coal Consumers’ Assocn. v. Sorimgeour, 
[1895] 2 Q. B. 604. field. Re Liverpool Household 
Stores Assocn. (1890), 59 L. J. Ch. 616. 


PART III. SECT. 11, SUB-SECT. 2. — A. (a). 

k. Agreement to pay commission on all shares allotted without authorised capital but not on additions to such capital,}— 
Huggard v, Prudential Life Insurance Co., [1923] 1 W. W. R. 555. — CAN. ^ J 
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1132. By certain date — Commission 

paid through shares placed after date — Repayable.] 

— The directors of a co. made an agreement with 
G., whereby he undertook the expense of issuing 
a prospectus inviting subscriptions for the capital, 
& the co. agreed that if 2,000 shares were sub- 
scribed for on or before Apr. 30, 1886, G. should 
be paid a sum of £1,000. The directors also 
resolved to pay a brokerage on the shares placed. 
A small proportion only of the stipulated number 
of shares was subscribed for under the prospectus 
issued by G., but a substantial amount of capital 
was placed under another prospectus issued after 
Apr. 30, 1880. The directors, in June, 1880, 
paid G. the sum of £1,000, & a further sum of 
£221 for brokerage : — Held : each of those pay- 
ments was a misapplication of the property of the 
co., & the amounts must be repaid by G. to the 
co. — W est op England Paper Mills Co., Ltd. 
v. Gilbert (1891), 01 L. J. Ch. 92. 

1133. Reasonable commission to 

brokers — Intra vires.] — It is not ultra vires for a 
limited co. to pay brokers a reasonable commission 
or brokerage for placing shares. — Metropolitan 
Coal Consumers’ Assocn. v. Scrimgeour, [.1895] 
2 Q. B. 004 ; 65 L. .T. Q. B. 22 ; 73 L. T. 137 ; 
44 W. K. 35 ; 11 T. L. K. 526 ; 39 Sol. Jo. 654 ; 

2 Mans. 579 ; 14 K. 729, 0. A. 

Annotation : — Retd. Andreae v. Zinc Mines of Great Britain, 
[1918] 2 K. B. 464. 

1134. Under 1900 Act, s. 8 — “ Offer to public ” 
— Offer to existing shareholders.] — (1) An agree- 
ment by a co. to remunerate underwriters by an 
option to call for an allotment of shares is pro- 
hibited by the above sect., notwithstanding that 
the issue price fixed by the operation exceeds the 
nominal amount of the shares. 

(2) An offer of additional shares to existing 
shareholders is not an “ offer to the public ” 
within sect. 8, sub-sect. 1 (Farwell, J .). — Burrows 
v. Matabele Gold Beefs & Estates Co., Ltd., 
[1901] 2 Ch. 23 ; 70 L. J. Ch. 434 ; 84 L. T. 478 ; 
49 W. It. 500 ; 17 T. L. B. 304 ; 45 Sol. Jo. 378, 
0. A. 

Annotations : — As to (1) Apld. Dexter v. United Gold Coast 
Mining Properties (1901), 17 T. L. R. 708. Distd. Hilder 
17. Dexter, [1002] A. C. 474. As to (2) Gonsd. Smith i?. 
Charing -Cross, Euston & Hampstead Ry. (1903), 19 
T. L. R. 614. 


Compare No. 470, ante , No. 1645, post . 

1135. Underwriting commission — Option 

to take further shares at a premium — Invalid.] — 
Burrows v . Matabele Gold Beefs & Estates 
Co., Ltd., No. 1134, ante . 

1130 . Option to take further shares 

at par— Valid.] — It is not illegal for a co. to agree, 
in consideration of a person’s taking or under- 
writing shares, to issue at par further shares to 
such person at a future date or within a prescribed 
period. 


Applts. took shares in a co. upon the terms that 
for each share allotted a subscriber should have 
the option for one year from a date mentioned of 
taking up at par a further share ; &, if the option 
were exercised, should have the option of taking 
up a third share at par at any time within two 
years from the said date. Applts., in exercise of 
the first option, applied for shares, the £1 shares 
having risen to the price of £2 17s. 6 d. : — Held : 
the contract was not invalid under the above sect., 
as it was not an application, direct or indirect, of 
“ any of its shares or capital money ” ; there was 
no payment of “ commission, discount, or allow- 
ance ” ; & there was no law to oblige a co. to 
issue its shares above par because they were 
saleable at a premium in the market. — Hilder v. 
Dexter, [1902] A. O. 474 ; 71 L. J. Ch. 781 ; 87 


L. T. 311 5 51 W. B. 225 ; 18 T. L. B. 800 ; 7 
Com. Cas. 258 ; 9 Mans. 378, H. L. ; revsg. 8 . C. 
sub nom . Dexter v» United Gold Coast Mining 


Properties, Ltd. (1901), 17 T. L. B. 708, C. A. 
Annotations : — Consd. Shorto v. Colwill (1909), 101 L. T. 
598. Refd. A.-G. v. Hastings Corpn. (1902), 1 L. G. R. 
41 ; De La Cour v. Clinton, Trechmann i>. Calthorpo 
(1904), DO L. T. 615 ; Hong Kong & China Gas Co. v. 
Glen, [1914] 1 Ch. 527. 

Commission for taking shares— Colourable 

attempt to issue shares at a discount .] — See No. 

1829. most. 


1137. Commission for placing shares — - 

Paid in fully-paid shares — Invalid.] — The P. P. T. 

Co. was incorporated in 1905, & by its memo- 
randum of assocn. one of the objects of the co. 
was “ to remunerate any parties for services 
rendered in placing or assisting to place shares in 
the co.’s capital ” ; & by art. 9 of its arts, of 
assocn. it was provided that “ if the co. shall at 
any time offer any of its shares to the public for 
subscription, the co. may pay a commission not 
exceeding 100 per cent, in consideration of any 
person or co. subscribing or agreeing to subscribe, 
whether absolutely or conditionally, or procuring 
or agreeing to procure subscriptions absolute or 
conditional for such shares.” In the middle of 
the year 1908, the co. being desirous to obtain 
further capital, S., a shareholder, introduced O. 
as one who might obtain purchasers of shares or 
take up unissued shares at a premium ; & in 
Nov. 1908, two documents were entered into 
between the co. & C., one being an option given 
to C. in reference to unissued shares, the other 
being in reference to commission. Subsequently 
C. obtained IX, who was willing to take up 3,000 
unissued shares at £2 per share, & thereupon in 
accordance with the terms of the second docu- 
ment of Nov., there became payable to C. for 
commission 10s. per share, i.e, £1,500, & it was 
arranged that, instead of paying C. £1,500 in 
cash, the co. should issue to C. 1,000 of the 
remaining unissued shares : — Held : upon the 
true construction of the above sect, such com- 
mission could not be paid to C. — Siiorto v, 
Colwill (1909}, 101 L. T. 598 ; 26 T. L. B. 55. 
Annotation : — Folld. Andreao v. Zinc Mines of Great Britain 

[1918] 2 K. B. 454. 

1138. Under 1908 Act, s. 89 — Provision applies 
to private & public companies.] — The above sect., 
which prohibits, except under the conditions 
therein specified, the payment by the co. of a 
commission to any person in consideration of his 
subscribing or procuring subscriptions for shares 
in the co., applies as well to private as to public 
cos. — Dominion of Canada General Trading & 
Investment Syndicate v. Brigstocke, [1911] 2 
K. B. 048 ; 80 L. J. K. B. 1344 ; 105 L. T. 894 ; 
27 T. L. B. 508 ; 55 Sol. Jo. 033 ; 18 Mans. 309, D. C. 

1139, Commission for securing subscrip- 

tions — Whether brokerage or commission.] — The 
arts, of assocn. of a private co. provided that it 
should be lawful for the co. to pay a commission 
to any person in consideration pf his procuring 
subscriptions for any shares in the co. to any 
amount not exceeding 5 s, per share. The co., by 
a letter signed by their secretary, offered to pltf., 
who was a feme sole , not carrying on any business, 
a co mmis sion of 10 per cent, in consideration of 
her being the means of providing the sum of 
£3,000 or any other sum that they might accept 
from her introduction. The amount or rate per 
cent, of this commission was not disclosed m any 
statement as prescribed in sub-sect. 1 of the above 
sect. A certain person introduced by pltf. 
advanced a sum of £4,000 to the co., who at first 
proposed to issue debentures but subsequently 

N 2 
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allotted him 4,600 £1 shares in respect thereof. 
The co. paid to pltf. £200 commission. Pltf. sued 
the co. for the balance of £260 commission. The 
co. counterclaimed for the £200 paid by them as 
aforesaid i—Hcld: (1) the commission was not 
brokerage within sub-sect. 3 of the above sect. *, 

(2) it was commission within sub-sect. 1 ; (3) not 
having been disclosed in any statement as pre- 
scribed by sub-sect. 1, it was unlawful under sub- 
sect. 2 Ac consequently, pltf. could not recover the 
balance of £260, Ac the co. could not recover the 
£200 already paid to pltf. 

[The cases which fall within sect. 89 (3) are cases] 
such as commission to stockbrokers, bankers, Ac 
the like, who exhibit prospectuses & send them 
to their customers, Ac by whose mediation the 
customers are induced to subscribe. I do not say 
that the brokerage mentioned in [the sub -sect.] is 
absolutely confined to such transactions as I have 
mentioned, but those Ac similar transactions are 
contemplated by that sub-sect. (B Aim ache, J.). — 
Andreak v . Zinc Mines of Great Britain, 
[1918] 2 K. B. 454 ; 87 L. J. K. B. 1019 ; 34 
T. L. R. 488 ; 24 Com. Gas. 49. 

1140. Duty of auditors In regard to — To see pay- 
ment authorised — Examination of memorandum & 
articles.] — Auditors of a co. are bound to know or 
make themselves acquainted with their duties 
under the co.’s arts. Ac under the Cos. Acts for the 
time being in force, Ac if the audited balance-sheets 
do not show the tine financial position of the co., 

Ac damage is thereby occasioned, the onus is on j 
the auditors to show that this damage is not the j 
result of any breach of duty on their part. 

Auditors arc prlmd facie responsible for ultra 
vires payments made on the faith of their balance- 
sheet, but whether, Ac to what extent, they are j 
responsible for not discovering Ac calling attention i 
to the illegality of payments made prior to the audit j 
must depend on the special circumstances of each i 
case. | 

The payment of a commission for placing shares 
was authorised by the co.’s memorandum Ac a j 
board resolution. In reliance on the memorandum 
Ac resolution the auditor passed certain payments 
for commission in their balance-sheet without 
discovering Ac drawing attention to the fact that 
they were not authorised by Table A. (1906), by 
which in default of arts, the co. was regulated : — 
Held ; in the special circumstances, the auditors 
were not liable for this omission. 

A solr. who became a director three months 
after the incorporation of the co. was subse- 
quently paid certain sums for agreed costs of 
incorporation Ac other sums for costs, rent of 
office, Ac clerical assistance. These payments were 
confirmed as such by boards of which the solr. was 
a member. The auditors passed these payments 
in their balance-sheet without discovering, appre- 
ciating, Ac drawing attention to the fact that as 
there was no power under Table A. (1906) for a 
director to contract with the co., the solr. could 
not charge profit costs, so that the payments to 
him were pro tanto unauthorised : — Held : in the 
special circumstances, the auditors were not 
liable. — Re Bolivia Republic Exploration 
Syndicate, Ltd., [1914] 1 Oh. 139 ; 83 L. J. Ch. 
235 ; 110 L. T. 141 ; 30 T. L. R. 146 ; 58 Sol. Jo. 
321 ; 21 Mans. 67. 

Annotation : — Mentd. Re Suarez, Suarez v . Suarez, [191 7 j 2 

Ch. 131. 

See, generally , Sect. 29, sub-sect. 5, Sect. 30, 
.sub-sect. 6, post . 


(b) Brokerage . 

See 1908 Act, s. 89 (3). 

1141. Before 1900 Act — Ultra vires.] — West of 
England Paper Mills Co., Ltd. v. Gilbert, No. 
1132, ante. 

1142. Reasonable brokerage — Intra vires.] 

— Metropolitan Coal Consumers’ Assocn. v. 
Scrimgeour, No. 1133, ante. 

Under 1908 Act — Distinguished from commis- 
sion .] — See No. 1139, ante. 


B . On Reconstruction. 

1143. Before 1901 — Commission payable out 
of assets of old company — Whether permissible.] 

— (1) The ct. can sanction a scheme of recon- 
struction & arrangement providing for the transfer 
to an intended new co. of the assets of the old co. 
before the new co. is actually incorporated as well 
under sect. 161 of 1862 Act, as under sect. 2 of 
Joint Stock Companies Arrangement Act, 1870 
(c. 104). 

(2) The ci. will be very slow to sanction a 
scheme of reconstruction At arrangement which 
involves the payment of a commission for under- 
writing the shares in the new co. out of the assets 
of the old co. 

(3) The ct. will not sanction a scheme of recon- 
struction At arrangement which deprives dis- 
sentient shareholders in the old co. of the right to 
have their shares valued by arbn. conferred by 
sect. 161 of 1862 Act. — Re Canning Jarrah 
Timber Co. (Western Australia), Ltd., [1900] 

1 Ch. 708 ; 69 L. J. Ch. 416 ; 82 L. T. 409 ; 44 
Sol. Jo. 315 ; 7 Mans. 439, C. A. 

Annotations : — As to (1) Distd. Re Gcnoral Motor Cab Co., 

[19131 1 Ch. 377. Folld. Re Sandwell Park Colliery Co., 

f 1 9 1 4 J 1 Oil. 589. Reid. Re Guardian Ahhcg., [1917] 1 Ch. 

431 ; Re Anglo -Continental Supply Co., [1922J 2 Ch. 723. 

1144. Under 1900 Act — Sale for shares in new 
company & cash — Cash applicable as commission 
for guarantors — Not permissible.] — A limited co. 
formed in 1898, having by its memorandum power 
to sell its undertaking either for cash or for 
“ shares in any co.” entered into an agreement, 
with a view to reconstruction, with certain 
“ guarantors,” for the sale to them of its under- 
taking, the purchasers agreeing to form a new co. 
for the repurchase of the undertaking in con- 
sideration of the allotment Ac issue, to such 
members of the old co. as should accept the same, 
of partly paid-up shares in the new co., with 
power for the liquidator of the old co., on its being 
wound up, to sell any shares not accepted by its 
members. To carry out that agreement a new co. 
was formed in 1902, with power, by its memo- 
| randum, to pay out of its funds all expenses it 
might incur having regard to sect. 8 of the above 
| Act, including commission for underwriting shares ; 

! Ac clause 9 of its arts, provided that if at any time 
it should offer its shares to the public for sub- 
scription the directors might pay a commission 
at a “ rate ” not exceeding 50 per cent, to any 
person in consideration of subscribing or agreeing 
to subscribe for shares. An agreement was then 
entered into between the guarantors, the original 
purchasers, Ac the 1902 co. for the “ sale ” to that 
co. of the undertaking of the 1898 co. in con- 
sideration of the 1902 co. allotting & issuing to the 
guarantors its shares, partly paid-up, for distri- 
bution among the members of the 1898 co., the 
guarantors agreeing that they by themselves or 
their nominees would accept an allotment of such 
of the shares as should not be required by the 1898 
co. or its liquidator ; &, as the balance of the 
consideration for the sale, the 1902 co. agreed to 
pay the guarantors “£12,300 in cash.” Soon 
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after the date of that agreement the 1898 co. passed 
resolutions for a voluntary winding up. No pros- 
pectus of the 1902 co. had yet been issued offering 
any of its shares to the public for subscription. 
In an action to restrain the carrying out of the 
latter agreement as being ultra vires : — Held : the 
sale of the undertaking of the 1898 co., so far as it 
was in consideration of partly paid-up shares in the 
1902 co., was authorised by the memorandum of 
the former co. ; but the additional consideration 
of the payment by the 1902 co. of £12,300 in cash 
was ultra vires on the grounds that it was prohibited 
by sect. 8 (2) of the above Act, as being “ com- 
mission in consideration of subscribing or agreeing 
to subscribe for shares ” ; & that there had been 
no such “ offer of shares to the public for sub- 
scription ” as to bring the 1902 co. within the 
protection of sub-sect. 1 of the above sect. ; & that 
the sum of cash was not a “ rate ” within clause 9 
of that co.’s arts. 

An injunction was therefore granted restraining 
the 1902 co. from applying its capital in payment 
of the £12,300, but without prejudice to any 
question as to whether the co. could by any means 
bring the payment within sub-sect. 1 . 

Qu, : whether, in the event of a co. offering some 
of its shares to the public for subscription, & 
procuring a person or persons to take up the rest in 
consideration of a commission, that would be a 
transaction validated by sub-sect. 1 of the above 
sect. — Booth v New Afrikander Gold Mining 
Co., Ltd., [1903 J 1 Oh. 295 ; 72 L. J. Ch. 125 ; 
87 L. T. 509 ; 51 W. R. 193 ; 19 T. L. R. 67 ; 47 
Sol. Jo. 91 ; 10 Mans. 56, 0. A. 

Annotations : — Kefd. lie Worthington, Ex V- Patli6 Freres 

(1914), 83 L. J. K. B. 885. Mentd. Doughty v. Loina- 

gunda Roofs (1903), 88 L. T. 337 ; IUHgood v. Henderson’s 

Transvaal Estates (1908), 77 L. J. Oh. 486. 


1145. Under 1908 Act — Sale for partly paid 
shares in new company — Guarantee to take up 
shares not applied for by shareholders in old com- 
pany — Commission permissible.] — In 1909 a 
limited co. was formed having by its memorandum 
a power to pay out of its funds all expenses 
incident to its formation & the issue of its capital, 
including commissions for underwriting shares 
whether issued for cash or credited as partly paid ; 
& clause 8 of its arts, provided that the co. might 
pay a commission at a rate of not exceeding 25 per 
cent, on the amount unpaid on any shares to any 
person in consideration of his subscribing or 
agreeing to subscribe for shares. The capital of 
the co. was divided into shares of 5s. each. The 
formation of this new co. was part of a scheme for 
the reconstruction of an old co. of the same name 
that was to go into liquidation for the purpose, & 
it was also part of the scheme that the liquidator 
should sell the undertaking of the old co., whose 
capital had been issued in shares of 5 s. each, to the 
new co. for a certain number of shares in the new 
co. credited with 3 s. Qd. paid up per share to be 
offered to the shareholders of the old co., share for 
share. The new co., to ensure working capital & 
before contracting to purchase the undertaking of 
the old co., entered into an agreement with 
certain parties called “ contractors,” which recited 
the scheme & provided (clause 2) that, if the 
shareholders of the old co. should not within a 
certain period apply for 400,000 shares in the new 


co. credited with 3a. 0d. paid per share, the 
liquidator should endeavour to sell to other persons 
such of the 400,000 shares as should not be so 
applied for, &, if the liquidator should be unable to 
sell all the said shares within three days after the 
expiration of such period, the contractors would 
within three days thereafter purchase at a price to 
be agreed, not exceeding id. a share, so many of 
the said shares as should not be so applied for by 
the shareholders of the old co. or sold by the 
liquidator ; apply to the new co. for an allotment 
of the same ; pay the sum of 3d. per share on 
application for the same ; & (clause 3) that when 
the whole of the 400,000 shares should have been 
applied for by shareholders of the old co. or by 
purchasers or by the contractors, Sc the moneys 
payable on application should have been received, 
then the liability of the contractors under clause 2 
should cease, & the new co. should thereupon pay 
the contractors “ a sum equal to 10 per cent, upon 
£30,000 the amount of the cash assesment on the 
said 400,000 shares.” No prospectus of the new 
co. had been issued offering any of its shares to the 
public for subscription. In an action to restrain 
the carrying out- of the agreement as being ultra 
vires the new co. : — Held : the agreement was a 
valid underwriting within sect. 89 of the above 
Act. — Barrow v. Paring a Mines (1909), Ltd., 
[1909] 2 Oh. 658 ; 78 L. J . Oh. 723 ; 101 L. T. 346 ; 
16 Mans. 313. 


Sub-sect. 3. — The Underwriting Agreement. 

A. Whether Contract Complete. 

1146. Acceptance — Time for — Within time speci- 
fied in offer — Though lists closed.] — Re Hemp, 
Yarn & Cord age Co., Hindley’s Case, No. 1175, 
post . 

1147 . What constitutes —Filing by com- 

pany’s secretary.] — North Charterland Explor- 
ation Co., Ltd. v. Riordan (1897), 13 T. L. R. 
281, C. A. 

1148. Whether communication to 

underwriter necessary.] — Re Consort Deep Level 
Gold Mines, Ltd., Ex p . Stark, No. 1159, post. 

H 49 . .] — An underwriting letter, 

in the ordinary form, for shares in a co. in 
course of formation, addressed to the promoters, 
contained a clause whereby the underwriter agreed 
that he would sign & lodge with the promoters, 
whenever called upon, the necessary application 
for the number of shares underwritten, with 
cheque for the deposit attached thereto, Sc that, if 
he failed to do so, the agreement, which was 
irrevocable on his part, should, notwithstanding 
any withdrawal on his part, or repudiation of his 
responsibility thereunder, be sufficient to authorise 
the promoters, if & when they thought fit, in his 
name to apply for, & the directors of the co. to 
allot to him, the said shares, either with or without 
any further application, either from the under- 
writer or the promoters for the said shares : — 
Held : assuming that the offer contained in the 
underwriting letter was accepted by the promoters 
before it was repudiated, Sc that consequently a 
binding contract between the underwriter Sc them 
was constituted, yet, a request by the promoters to 


PART III. SECT. 11, SUB-SECT. 3.— 

A. 

1. Acceptance — By underwriter — 
Whether binding on sub -underwriter 
without notice.] — A sub -underwriter 
filled up a printed form for sub-under- 
writing an Issue of shares to the extent 
of 500 shares of £1 each, & returned it 
to the underwriters with a form of 


application addressed to the issuing 
co., Sc a cheque for £25, being the 
application money for the shares. 
Tne form bore that the contract & 
application should be irrevocable on 
the part of the sub-underwriter. The 
underwriters filled up a docket accept- 
ing the underwriting of the shares, 
but did not intimate the acceptance 


of the proposal to the sub-underwriter. 
They subsequently transmitted the 
letter of application Sc the cheque to 
the issuing co. without notice of the 
sub -underwriting contract, Sc the co. 
allotted the shares to the sub-under- 
writer. The sub-underwriter refused 
to pay the instalments on the shares 
on the ground that there had been no 
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A. & B,] 

the underwriter to apply for the shares was a 
condition precedent to the obligation on his part 
to sign & lodge the application for the shares with a 
cheque for the deposit ; & without such a request 
& a failure to comply with it, the promoters had no 
authority to make any application for shares in the 
underwriter’s name. Although in an ordinary 
case to constitute a contract by correspondence 
there must be a proposal, an acceptance of the 
proposal, & a communication of that acceptance, 
yet, in a case where an underwriting letter had been 
retained by the promoters of a co. without object- 
ing to it, the inference drawn by the ct. from the 
circumstances was that by the retention of the 
underwriting letter the promoters signified their 
acceptance of the terms embodied therein, & the 
underwriter so understood the transaction ; for 
had the promoters meant to reject the under- 
writing letter they would have been bound to 
return it without delay . — Re Bultfontein Sun 
Diamond Mine, Ltd., Ex p, Cox, Hughes & 
Noiiman (1897), 75 L. T. 669 ; 13 T. L. R. 156, 
C. A. 

Annotation : — Reid. Re. Consort Deop Level Gold Minos, 
Fx p. Stark, [1897] 1 Oh. 575. 


Whether authority revocable.] — P. promoted a co. 
for the purpose of purchasing from him, & working, 
a mining property. On Feb. 21, 1896, 0. signed an 
underwriting letter addressed to P. by which he 
agreed, in consideration of a commission, to 
subscribe for 1,000 shares in the co., such number 
to be reduced according to the number of shares 
taken by the public. C. further agreed that the 
agreement & application should be irrevocable, &, 
notwithstanding any repudiation by him, should be 
sufficient to authorise P. to apply for shares on 
behalf of 0. & the co. to allot them. P. by letter 
accepted these terms. The co. was incorporated 
on Mar. 24, & the subscription list was advertised 
to open on Mar. 27, & close on Mar. 80. On 
Mar. 27, C., who had applied for 1,000 shares, 
stopped the cheque he had given for the deposit, 
& on Mar. 30, wrote to P. & to the secretary of the 
co. repudiating the agreement. P., however, on 
Apr. 2, applied on behalf of C. for 980 shares, 
which, in the events which had happened, was the 
number he was bound to take, according to the 
terms of the letter, & the co. allotted these shares 
to 0. & put him on the register in respect of them : 
— Held : 0. was rightly placed on the register & 
was not entitled to have his name removed, for 
the authority given to P. by the underwriting 


.] — See, also, No. 1164, post, 

1150. Withdrawal of offer before acceptance — 
Withdrawal lost in post.] — Re Gutta Percha 
Corpn., 1/td. (1899), 15 T. L. R. 183. 

See , generally, Contract, Vol. XII., pp. 53 
et seg . 

B, Liability of Underwriter , 

1151. Application for shares by underwriter — 
Whether underwriting agreement amounts to.] — 

Re Licensed Victuallers’ Mutual Trading 
Assocn., Exp , Audain, No. 1127, ante, 

1152. . 1 — Appcts., by an underwriting 

letter, agreed with the vendor to a co., in con- 
sideration of a commission, at any time within 
three months, “ if & when called upon ” by him, 
“ to subscribe or find responsible subscribers for ” 
a certain number of shares in the co., to be reduced 
proportionally in case the shares were partially 
subscribed for by the public. The agreement 
authorised the vendor, in the event of any under- 
writer “ not subscribing or finding responsible 
subscribers as above mentioned,” to subscribe for 
the shares in the underwriter’s name, & authorised 
the directors to allot the shares & register the 
underwriter’s name in respect thereof ; — Held : a 
request^ to the underwriters to subscribe or find 
responsible subscribers was a condition precedent 
to their being under liability to be treated as 
shareholders, & as no such request had been made 
their names must be removed from the list of con- 
tributories in the winding-up of the co. — Re 
Harvey’s Oyster Co., Ormerod’s Case, [1894] 2 
Ch. 474 ; 63 L. J. Oh. 578 ; 70 L. T. 795 ; 42 W. R. 
701 ; 38 Sol. Jo. 459 ; 1 Mans, 153 ; 8 R. 715. 

AmwtaHon Distd. Re Globe Blocks Gold Mining Co. (1895), 

12 T. L. R. 92. 

1153. For shares to be taken “ firm 99 — 

Reckoned as taken by public.]-— Sydney Harbour 
Oolueries, Ltd. v . Grey (Earl) (1898), 14 
T. L. R. 378, H. L. 

See, also , No. 1163, post, 

1154. Application on behalf of underwriter — 
Under authority In underwriting agreement — 


letter to apply for shares on behalf of C. was an 
authority coupled with an interest, & therefore not 
revocable. — Re Hannan’s Empress Gold Mining 
I & Development Co., Carmichael’s Case, [1896] 
2 Ch. 643 ; 65 L. J. Ch. 902 ; 75 L. T. 45, C. A. 

Annotations .—Folia. Re Consort Deep Level Gold Mines, 

Ex p. Stark, [1897] 1 Oh. 575 ; Re Olympic Reinsurance, 

[1920] 2 Ch. 341. Refd. Frith v. Frith, [1906] A. C. 254. 

1155. .] — Re Crown Lease 

Proprietary Co., Ltd. (1897), 14 T. L. R. 47, 

C. A. 

1155. j — By an underwriting 

contract dated Dec. 3, 1919, a syndicate agreed 
with a co. in consideration of a commission to 
subscribe for 150,000 of 350,000 shares to be offered 
to the public by a prospectus then about to be 
issued, & all allotments to the public were to be 
applied in relief of the syndicate’s obligation to 
take up the 150,000 shares. By a sub-under- 
writing letter applt. agreed with the syndicate to 
subscribe 10,000 of the 150,000 shares under- 
written by them & stated : “ We now hand you 
application for the shares hereby underwritten by 
us together with cheque for £1,250, being deposit 
of 2d. 6 d, per share.” The letter also provided that 
applt. was only to be allotted & pay for so many of 
the 10,000 shares as should be his due proportion 
of the sliares not taken up by the public, & that 
he was to receive a commission on the shares 
sub-underwritten by him. The letter also con- 
tained this clause : “ This contract & our said 
application shall, notwithstanding any withdrawal 
on our part &/or any repudiation of our respon- 
sibility hereunder, or under the said application 
form, be sufficient to authorise & empower the 
directors to allot to us the above-mentioned 
shares & enter our name in the register of members 
in respect thereof.” # Applt. did not in fact sign 
or hand to the syndicate any written application 
to the co. for the 10,000 shares as contemplated 
by the sub-underwriting letter, but he handed to 
the syndicate the letter together with his cheque 
for £1,250 in their favour. On the issue of the 
prospectus only 55,000 shares were applied for by 


intimation by the underwriters to 
him or their acceptance of his proposal, 
& therefore they had no right to 
°h his application for shares to the oo. : 
— Held ; (l) in the circumstances the 


dealings of the parties precluded 
defender from denying that he knew 
of the underwriters' acceptance ; (2) 
that the letter of application was a 
firm not conditioned by the sub- 


underwriting letter. & the co. were 
therefore entitled to allot shares to 
the full amount applied for. — P remier 
Briquette Co. v. Gray, 11922] S. C. 
329. — SCOT. 
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the public. On Dec. 12 the syndicate verbally 
applied in their own name & in the names of 
several sub-underwriters, including applt., for an 
allotment of the total amount of the shares which 
they were bound to take up & paid with their own 
cheque for the total amount of the application 
money. On the same day the co. allotted to 
applt. 6,334, being his proportion of the 10,000 
shares under his sub-underwriting letter. On 
Dec. 22, applt. wrote to the co. withdrawing his 
application for shares, meaning his sub-under- 
writing letter, but on Dec. 29 the co. sent him the 
usual formal notice of the allotment to him of 
6,334 shares. On motion by applt. to rectify the 
register by removing his name therefrom as the 
holder of the 6,334 shares : — Held : the authority 
given by applt. to the syndicate to apply for shares 
was a continuing & irrevocable authority coupled 
with an interest which he was not entitled to 
withdraw, & the general rule that an appct. for 
shares can withdraw his application at any time 
before he receives notice of allotment did not 
apply . — Re Olympic Reinsurance Co., [1920] 

2 Ch. 341 ; 89 L. J. Ch. 544 ; 123 L. T. 786 ; 36 
T. L. R. 691, 0. A.; affg. 8. C. mb nom. R e 
Olympic Fire & General Reinsurance Co., 
Ltd., Pole’s Case, [1920] 1 Ch. 582. 

Annotation : —Reid. Re Greater Britain Insce. Corpn., Ex p, 

Brockdorff (1920), 124 L. T. 194. 

See, also , No. 1159, post , &, generally , Agency, 
Vol. I., pp. 286 et seq. 9 694 et seq. 

1157. Condition precedent — To application on 
behalf of underwriter — Request to underwriter to 
apply.] — Brussels Palace op Varieties, Ltd. v. 

Prockter (1893), 10 T. L. R. 72, 0. A. 

Annotation Refd. Re Hemp, Yam & Cordage Co., Hind- 

ley's Case (1896), 3 Mans. 55. 

1158. .]— Re Globe Blocks 

Gold Mining Co. (1895), 12 T. L. It. 92. 

1159. .] — By an underwriting letter, 

addressed to the M. Co., S. offered to subscribe or 
find subscribers, on or before Sept. 21, for 10,000 
shares, “ or such less number as may be accepted 
by you,” in the C. Co., which the M. Co. were 
promoting, “ &, in the event of my failing to 
comply with the terms herein stated, I authorise 
you, as my agent on my behalf & in my name, to 
apply for the number of shares (full or reduced as 
the case may be), guaranteed by me as above,” 
It was agreed that the letter was irrevocable, 
provided that 40,000 shares were underwritten or 
applied for prior to the public issue of the pros- 

E ectus of the 0. Co., & allotment made on or 
efore Sept. 30. No notice of the acceptance of 
this offer was sent to S., but a form of acceptance 
at the foot of it was signed by the secretary of the 
M. Co. The 0. Co. having been registered, the M. 
Co., without any previous notice to 8., applied on 
his behalf for an allotment to him, of shares in the 
C. Co., & 9,000 shares were accordingly allotted 
to him & registered in his name. Upon a motion 
by S. to rectify the register by omitting his name : 
— Held : (1 ) the underwriting letter did not con- 
stitute a contract binding 8. to take shares until 
it had been accepted by the M. Co. & notice of 
acceptance had been given to him ; (2) the 

authority to the M. Co. to apply for shares in his 
name did not arise until he had been informed by 
that co. of the number of shares for which they 
accepted his offer, & he had failed to apply himself 
for that number ; (3) he was not estopped as 
against the C. Co. from denying the authority of 
the M. Co. to apply for shares in his name ; & 
he was entitled to have his name removed from 
the register of members of the 0. Co . — Re Consort 
Deep Level Gold Mines, Did., Ex p. Stark, 


[1897] 1 Ch. 575 ; 86 L. J. Ch. 297 ; 76 L. T. 300 ; 
45 W. R. 420 ; 13 T. L. R. 265, 0. A. 


Annotation :~A9 to (1) Folld. Re Gufcta Percha Corpn. 

(1899), 15 T. L. R. 183. 

1150. .] — Re Bultfontein Sun 

Diamond Mine, Ltd., Ex p . Cox, Hughes & 
Norman, No. 1140, ante. 

See , also , No. 1152, ante . 

HOI. Term of contract to apply 

on day list opened.] — A. signed an agreement with 
L., an agent employed by the promoters of a co., 
to arrange for the issue of its capital, that A. 
would subscribe, or find responsible subscribers, 
for 200 ordinary shares on the terms of the co. s 
prospectus, & apply for the said shares on the 
first day when the list opened. The agreement 
contained provisions that if the whole issue of 
shares was bond fide subscribed for by the public, 
A.’s responsibility was to cease, & no allotment 
to be made to him ; & that if the public should not 
subscribe the full amount of the issue, but should 
bond fide subscribe any smaller amount, A. s 
undertaking was to stand for the number 
constituting his pro raid contribution with the 
other underwriters to make up the difference 
between the amount subscribed by the public & 
the amount underwritten ; & that the agreement 
should be irrevocable on A.’s part, & sufficient m 
itself to authorise L., in the event of A.’s not 
applying for shares as above-mentioned to apply 
for such shares in his name & on his hehalf. A. 
made no application for shares. The public 
applied only for a small part of the capital under- 
written. After the list was closed L. applied in 
A.’s name for 164 shares, & the co. allotted them to 
A., sending him notice that they were allotted in 
pursuance of his underwriting agreement. A. 
brought an action to have his name removed from 
the register on the ground that he had only agreed 
to take a proportion of the shares which the public 
had not applied for, & had had no notice how many 
the public had applied for, & no opportunity of 
exercising his option to subscribe himself or find 
other subscribers: — Held: A.’s obligation under 
the contract was to apply for shares the first day 
the list opened, &, therefore, no such notice was 
necessary to enable him to discharge it or to 
exercise his option, & the shares had been rightly 
allotted to him. — Shaw v. Bentley & Co. & 
Yorkshire Breweries, I/td. (1893), 68 L. T. 


3R. 719. „ 

1102. Offer of shares to public.] — Re Lon- 

>on-Paris Financial & Mining Corpn., Ltd., 

tfo. 1128, ante . „ . 

1108 . “ Shares to be irrevocably applied 

or ” — Application by underwriter*— Condition not 
ulfilled.] — Deft, agreed to underwrite a certain 
lumber of preference shares in a co. about to be 
>rought out. One of the conditions of the under- 
vriting agreement was that deft, was not to be 
sailed upon to accept any allotment unless at 
east 8,000 preference shares were irrevocably 
tpplied for by persons residing in France, on each 
)i which shares the application money should have 
jeen duly paid : — Held : upon the construction oi 
>he agreement, an application for 8,000 shares by 
>ne of the underwriters resident in France was not 
i fulfilment of the condition.— Boyer, Ltd. v . 
Bdwardes (1901), 18 T. L. R. 3, C. A. ... , 

1164. Shares issued at prenfium— So stated in 
prospectus — Offer to underwrite “ at par & to be 
pound by prospectus.] — A co. entered into a coi - 
bract with C. & Son to underwrite the whole of an 
issue of its unissued capital & to take the shares 
upon the terms of the co.’s prospectus, so far as 
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Sect. 11. — Underwriting and brokerage: Sub-sect. 3, 
B . <fc C\ (a), (b) <fc (c). Sect . 12 : Sub-sect. 1. ] 

they were not applied for by the public, a com- 
mission being payable to C. & Son. The pros- 
pectus offered the shares to the public at a 
premium of Is. per share. C. & Son entered into 
various sub-underwriting contracts, among them 
one with B., whereby he agreed to subscribe at 
par for, or obtain responsible subscribers for, 

30.000 shares upon the terms of the prospectus, & 

to be bound by the prospectus, & to take up a 
proportion of the shares not applied for by the 
public, & a commission was to be paid. The 
prospectus stated the underwriting contract with 
C. & Son & that they had entered into sub-under- 
writing contracts. B. paid 0. & Son a cheque for 
the amount of the application money on the 
underwritten shares. C. & Son put in an applica- 
tion on behalf of B. for 30,000 shares, with others, 
upon the terms of his sub-underwriting contract, 
A paid the cheque to the co., & 23,375 shares were 
allotted to B. The allotment letter stated that the 
allotment was made upon t he terms of the pros- 
pectus. The co. claimed from B. the balance of 
the sum payable per share on allotment after 
allowing for the money paid. B. claimed that he 
had only undertaken to sub-underwrite the shares 
at par, & moved under 1908 Act, s. 32, that the 
register of members of the co. should be rectified 
by expunging his name. It was decided that, this 
being a cast* where the interests of third parties 
were concerned, it was not for the ct. to exercise 
discretionary jurisdiction conferred upon it by the 
above sect.., in the absence of C. <fc Son, even if 
satisfied, but that B. must seek to enforce his 
claim in an action to which C. & Son could be made 
parties. The appct. appealed : — Held : the inser- 
tion of the words “ at par ” in B.’s sub -under- 
writing contract did not avail him, <fc must be 
rejected as being inconsistent with the rest of the 
document ; & therefore his claim to have the 

register of members of the co. rectified was not 
maintainable . — lie Greater Britain Insurance 
Oorpn., Ltd., Exp. Brockdorff (1920), 121 L. T. 
194, 0. A. 

1165. On death of underwriter — Passes to 
executors.] — The liability on a contract to apply 
for shares under an underwriting agreement 
passes to the exors. of the person contracting, as 
the contract is not one involving personal skill, 
& if the person contracting had notice that the 
object of the other party to the contract was that 
he might be enabled to perform another under- 
wi'iting agreement, the damages are not too remote 
to be recoverable. — Warner Engineering Co., 
Ltd. v. Brennan (1913), 30 T. L. R. 191, D. C. 

1166. .] — An underwriting contract 

by which A. agrees to place the share capital of a 
co. is not a contract personal to A. dependent on 
the continuance of his life, but is a contract which 
can be fulfilled by his exors., &, if A. dies before 
completion of the contract & his exors. do not 
complete, damages for breach of contract may be 
recovered from his estate. 

By an agreement dated Nov. 30, 1912, W. agreed 
with a French co. to form within seven days an 
English co. with a capital of £105,000 divided into 

100.000 ordinary shares of £1 & 100,000 participa- 
tion shares of la. each ; to place the ordinary 
share capital in three blocks of shares by certain 
short dates ; to procure the English co. to enter 
into a contract of purchase with the French co. 
in the terms of an agreed draft ; & that he should 
be at liberty to receive from the English co. 5 per 
cent, of its ordinary shares fully paid up for forming 


that co. & procuring the contract, & by an agree- 
ment dated Dec. 9, 1912, W. agreed with the 
English co. to procure the French co. to enter into 
the contract of purchase in the terms of the agreed 
draft in consideration of being allotted 5,000 fully - 
paid ordinary shares of the co. By another 
agreement, also dated Dec. 9, 1912, the French co. 
agreed to sell to the English co. certain rights in 
consideration, inter alia , of being paid in cash 
10 per cent, of the ordinary share capital of the 
English co. as & when subscribed, & the agreement 
was upon the express condition that the ordinary 
share capital should be subscribed in three blocks 
of shares by the dates specified in the agreement of 
Nov. 30, 1912. On Dec. 10, 1912, the English 
co. was registered with the stipulated capital & 
with the object of carrying into effect the two 
agreements of Dec. 9, 1912. Its arts, authorised 
the payment to any person of a commission not 
exceeding 10 per cent, for procuring subscriptions 
for its share capital. Its prospectus, issued the 
same day, offered 50,000 ordinary shares for 
subscription at par, & stated that no underwriting 
commission had been or would be paid, & also that 
part of the purchase consideration was 5,000 fully 
paid up shares to be allotted to W. for forming the 
co. W. placed the first block of shares & died in 
Feb. without placing any further shares. A claim 
by the French co. to prove against his estate, 
which was being administered in bkpey., for 
damages for breach of the agreement of Nov. 30, 
1912, was objected to by the trustee on the 
grounds that that agreement was a contract 
personal to W. winch determined at his death, & 
that the three agreements were one transaction 
which was in contravention of sect. 89 of 1908 
Act: — Held: (1) the agreement of Nov. 30 was 
not a contract personal to W., but was enforceable 
against his exors., for the breach of which damages 
would lie ; (2) the three agreements did not form 
a scheme which was in contravention of 1 908 Act, 
s. 89 ; & (3) even if there was such a scheme, the 
commission of 5,000 shares payable to W. was 
sufficiently disclosed in the prospectus. — Be 
Worthington, Ex p. Path£ Fiieres, [1914] 2 
K. B. 299 ; 83 L. J. K. B. 885 ; 21 Mans. 119 ; 
sub nom. Re Worthington, Ex p. Compagnie 
G£n£rale des Etablissements Path£ Fberes 
Phonographie et Oinematographie, 110 L. T. 
599, 0. A. 

C. Rights of Underwriter. 

(a) Commission. 

1167. Application for shares by promoter on 
behalf of underwriter — Underwriter’s right to 
commission not lost.] — Sangster v. Netter 
(1893), 9 T. L. R. 441, D. 0. 

1168. Agreement to pay commission “ on allot- 
ment 99 on amount of issue — Partial allotment — 
Amount of commission payable.] — Browne v . 
Pickering & Co. (1888), 4 T. L. R. 726, C. A. 

(b) Rescission . 

1169. Grounds for — Misrepresentation in pros- 
pectus — Agreement on basis of draft prospectus — 
Issued without authority of directors — Substanti- 
ally repeated in final prospectus.] —Re Canadian 
Direct Meat Co., Ltd. (1892), 9 T. L. R. 7 : 36 
Sol. Jo. 865, C. A. 

1170. Amount of guaranteed working 

capital.] — Re Globe Blocks Gold Mining Co., 
Ltd., Dadson’s Case (1896), 12 T. L. R. 482. 

1171. Variation between draft & final 

prospectus — Agreement providing for variation — 
Material variation creating essentially different risk.l 
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— Defts. signed an underwriting letter undertaking 
to apply for shares in a co. which was being pro- 
moted* By clause 8 of the underwriting letter the 
obligation thereunder was to hold good notwith- 
standing any variation between the draft 
prospectus submitted to defts. & the prospectus as 
finally settled & published. The terms of the 
prospectus as finally settled were very considerably 
varied or altered from those of the draft prospectus : 
— Held: as the changes made in the prospectus 
had created an essentially different risk from that 
which defts. had undertaken, defts., in spite of the 
provision of clause 8, were not liable for the allot- 
ment money & calls upon the shares which they 
had underwritten. — Warner International & 
Overseas Engineering Co., Ltd. v. Kilburn, 
Brown & Co. (1914), 84 L. J. K. B. 365 ; 110 
L. T. 456 ; 30 T. L. R. 284, C. A. 

1172. Representation by agent — As to 

number of shares underwritten — Shares under- 
written by bogus company.] — Biodell v. Brewers’ 
& General Fire Insurance & Guarantee 
Corpn., Ltd. (1893), 9 T. L. It. 371. 

1173. Parties to action — Application by sub- 
underwriter — Underwriter necessary party .] — Re 

Greater Britain Insurance Corpn., Ltd., Ex p, 
Brockdorff, No. 1164, ante. 

1174. Loss of right to rescission — Estoppel by 
conduct.] — In Sept. 1892, A., at the request of X., 
who was agent of one of the promoters of a pro- 
posed co., signed an underwriting agreement 
addressed to B. undertaking for the consideration 
& on the conditions therein stated, to subscribe or 
find responsible subscribers for 300 ordinary 
shares of £10 each on the terms of the annexed 
prospectus ; to apply for such shares on the first 
day when the list opened ; & to pay the amount 
payablo on application therefor & also the instal- 
ments thereon in accordance with the terms of the 
prospectus. One of the conditions provided that 
the agreement was to be irrevocable on A.’s part, 
& to be sufficient in itself to authorise B., in the 
event of A. not applying for shares as above 
mentioned, to apply for such shares in A.’s name & 
on his behalf in accordance with the terms of the 
prospectus, & to authorise the directors to allot 
the shares to him ; & in the event of B. applying 
for such shares in A.’s name A. agreed to indemnify 
B. Any allotment pursuant to the agreement was 
to be within three months from the date thereof, & 
the agreement was to be subject to B.’s acceptance. 
The agreement was handed to X., accompanied by 
a letter, in which A. said that it was executed on 
the distinct understanding that he received an 
acceptance of same before a specified hour on the 
following day ; otherwise the underwriting was not 
to hold good. X. handed the underwriting agree- 
ment to Z. & informed him of the contents of the 
letter. Z. delivered it to B. free from any con- 
ditions whatever except those stated therein, no 
reference being made to A. ’s letter. No acceptance 
was given to A. within the time specified. The 
co. was duly incorporated in Oct. 1892. Shortly 
afterwards B. applied in the name of A. for 246 
ordinary shares of £10 each. The shares were 
allotted accordingly. In Nov. 1892, A. repudiated 
the allotment of the shares on the ground that he 
had never received an acceptance of his under- 
writing, & subsequently applied to have his name 
removed from the register of members : — Held : (1) 
A. had done that which estopped him from 
denying that B. was his duly authorised agent to 
apply for the shares in his name ; & the application 
for shares could not be treated as clogged with 
a secret agreement which was not made known to 


the co. ; &, therefore, (2) A. had failed to show, 
within sect. 35 of 1862 Act, that his name was 
without sufficient cause entered in the register of 
members. — Re Bentley (Henry) & Co. & York- 
shire Breweries, Ltd., Ex p. Harrison (1893), 
69 L. T. 204, C. A. 

Annotation: — As to (1) Distd. Re Consort Deep Level Gold 
Mines, Ex p. Stark, [1897 J 1 Ch. 575. 

1175 , .] — On June 17, 1892, H. signed 

& delivered to the promoters of a co. a letter 
agreeing that upon the public issue of its shares he 
would, in consideration of a percentage, subscribe 
for 400 shares. If the whole issue was bond fide 
subscribed for by the public, no allotment was to 
be made to II. The letter also contained an 
authority to the promoters, in the event of H. not 
applying for shares, to apply for them in his name, 
& an authority to the directors to allot them to 
lum — “ This engagement is binding on me for two 
months from this date.” The shares were offered 
to the public on June 20, 21, & 22, but very few 
applications were made. On July 1, when the 
public subscription list was closed, the promoters 
signed a memorandum at the foot of the letter 
dated July 1, 1892, & accepting H.’s offer. The 
letter with the memorandum thereon & an applica- 
tion by the promoters in H.’s name were on the 
same day sent to the co., & the shares were there- 
upon allotted to H. Ilis name was put on the 
register of shareholders. He knew of tins, & he 
paid the co. the allotment money in respect of the 
shares, received his certificates, & on two occasions 
voted by proxy ; but it was not shown that he 
knew when the offer was accepted. The name was 
still on the register when the co. went into liquida- 
tion nearly two years afterwards : — Held : (1 ) the 
expression “ This engagement is binding on me for 
two months ” meant that the offer made by the 
letter was to be open for acceptance for two 
months ; the shares, therefore, were properly 
applied for in H.’s name, & the allotment to him 
was valid ; (2) whether the application for shares 
was authorised or not, 11., having accepted them 
without inquiry, & having acted as a shareholder 
for nearly two years up to the time of the winding 
up, could not now be heard to contend that he was 
not a shareholder. — Re Hemp, Yarn & Cordage 
Co., Hindley’s Case, [1896] 2 Ch. 121 ; 65 L. J. 
Ch. 591 ; 74 L. T. 627 ; 44 W. R. 630 ; 12 T. L. R. 
366 ; 40 Sol. Jo. 478 ; 3 Mans. 187, C. A. 

Annotation : — A a to (1) Eefd. Re ConHort Deep Level Gold 

Mines, Ex p. Stark, [1897] 1 Ch. 575. 

See, also, No. 1159, ante, 

(c) Other Cases. 

1176. Omission of contract from draft prospectus 
— Application of 1867 Act, s. 38.] — Baty v, Kes- 
wick, No. 446, ante . 

See , now, 1908 Act, s. 81. 

1177. Right to impeach formation of company — 
Loss of right — Constructive notice of undue profits 
from large amount of commission.] — Salomons v. 
British Gold Fields of West Africa, Ltd. & 
British West Africa Contract Syndicate, 
Ltd. (1896). 12 T. L. R. 172. 


Sect. 12. — MEMBERSHIP. 

Sub-sect. 1. — In General. 

1178. “ Member 99 — Under 1862 Act, Table A, 
art. 7 — Deceased member.] — James v, Beuna 
Ventura Nitrate Grounds Syndicate, Ltd., 
No. 832, ante. 

See , aUo, Nos. 2039, 3693, post. 
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Sect. 12. — Membership: Sub-sects. 1, 2 & 3, A. 
(fc jB*] 

1179. Whether compulsory — Formation of new 
company by existing company.] — Re Life & Fire 
Insurance Co. (1807-25), cited 3 L. J. O. S. Oh. 
at p. 83, L. 0. 

Annotation: — Consd. Kinder v. Taylor (1825), 3 L. J. O. S. 
Ch. 68. 

Alien enemy members — Effect of.] — See Aliens, 
Vol. II., pp. 145, 140, Nos. 194, 190. 

Acquisition of membership— For purpose of 
instituting suit.] — See Action, Vol. I., p. 70, 
Nos. 012, 013, & compare No. 7872, post . 


Sub-sect. 2. — Capacity. 


1180. Company.] — A limited co. may become a 
shareholder in another limited co., if authorised 
by its own memorandum & arts, of assocn. to do 
so.— Barned’s Banking Co., Ex p. Contract 
Corpn. (1807), 3 Ch. App. 105 ; 37 L. J. Ch. 81 : 
17 L. T. 209 ; 10 W. R. 193, L. J. 

AnnokUions : — Consd. He Asiatic Banking Corpn., Royal 
Bank of India's Case (1869), 4 Ch. App. 252. Apld. Re 
Peruvian Iiys., Ex p. International Contract Co. (1869), 
J9 L. T. 803. Reid. He Land Credit Co. of Ireland, 
Woikersheim’s Case (1873), 28 L. T. 253 ; Mersey Steel 
& Iron Co. v Naylor (1882), 9 Q. B. D. 648 : He Thomas, 
Thomas v. Sully, [1915J 1 Ch. 325. Mentd. Re Inter* 
gjrtionai Contract Co. Hughes' Claim (1872), L. R. 13 
Eq. 623 ; staple of England (Mayor, etc., of Merchants of) 
v. Bank of England (1887), 21 Q. B. D. 160. 


1181. Married woman.] — The separate estate of 
a married woman is bound by her debts, obliga- 
tions, & engagements, contracted for herself upon 
the credit of that estate ; & whether such obliga- 
tions were so contracted must be judged of by the 
circumstances of each particular case. There is 
nothing in the nature of a joint-stock co., in the 
absence of any special clauses in the deed of 


settlement, to prevent a married woman being a 
shareholder in her own right, so as to bind her 
separate estate. Therefore, where a married 
woman, haying separate estate, contracted to 
take shares in her own name in a joint stock co., 
which was afterwards wound up ; the ct., being 
of opinion that such contract was entered into 
upon the credit of her separate estate, & that 
the deed of settlement did not exclude married 
women from being shareholders so as to bind 
their separate estate, placed the married woman 
on the list of contributories in her own right, so 
as to bind her separate estate . — Re Leeds Banking 
Co., Matthewman’s Case (1800), L. R. 3 Eq. 
781 ; 36 L. J. Oh. 90 ; 15 L. T. 260 ; 12 Jur. N. S. 
982 ; 15 W. R. 140. 

Annotation: — Folld. Butler v. Cumpston (1868), L. R. 7 

Eq. 16. 

.] — See, generally , Husband & Wife. 

As signatories to memorandum & articles.] — See 
Sect. 7, sub-sect. 2, ante . 

As transferee — Infant.] — See Sect. 23, sub-sect. 
15, A. (6), post 


Sub-sect. 3. — What Constitutes. 

As Signature of Memorandum . 

See 1908 Act, s. 24 (1). 

1182. Subscriber to memorandum— Printed copy 
subscribed— Before original signed or registered.] — 

Deft., having applied for shares in a proposed co. 
& paid the deposit, signed a printed form of 
memorandum of assocn. & by the arts, of 
assocn. agreed to accept certain shares allotted to 
him ; some weeks afterwards the original memo- 
randum of assocn. <fc arts, of assocn. were signed 
& registered, & deft.’s name was placed on the 
register of shareholders : — Held : deft, was a 


PART III. SECT 12, SUB-SECT. 3.— 

A. 

1 * 1 . Subscriber to memorandum — > 
Merely lending name . } — Where in 
winding-up proceedings it appeared 
that an alleged contributory joined 
in the petition for Incorporation where* 
in it was untruly stated that he had 
taken 250 shares of the capital stock, 
whereas the shares he held had, after 
incorporation, been voted to hiui hy 
a resolution of the directors as paid-up 
stock, for services in connection with 
the formation of the oo. : — Held : in 
view ot Ontario Joint Stock Cob. 
Letters Patent Act, he was a contri- 
butory in respect of, at least, the 
number of shares voted to him. 
bcmble : he was liable for the full 
number of shares mentioned in the 
petition . — Re Colling wood Dry Dock 
Whip Building & Foundry Co., 
Wkddkll's Came (1890), 20 O. It. 107. 
— CAN. 


n. 


. -- , ~ — Pltf.’s name ap- 

peared on the demand for incorpora- 
tion, & in the letters patent. There 
never was a regular meeting of the oo. : 
no olection of president Sc officers; 
the provisional directors were never re- 
placed. Pltf. maintained he was only 
a prHe-nom : — Held : as co. was 
legally in existence pltf. was a contri- 
*y*tor>\— L aflkur v» St. Armour 
(1908), 6 E. L, R. 53.— CAN. 

o. _ > Misrepresentation in pros - 

pectus Subsequent axis of signatory .) — 
Where the prospectus of a proposed 
sets out that the capital is £10,000 
in 1,000 shares, a person who sub- 
scribes the memorandum of assocn. 

I 118 share on the 
ground that the whole of* the shares 
have not been subscribed for. Where 
there appear in a prospectus of a oo., 
as provisional directors, the names of 


persons who have not consented there- 
to, & who do not take shares in the oo., 
a shareholder who subscribes the 
memorandum of assocn., attends moet- 
of shareholders, Sc takes part in 
the election of directors cannot sub- 
sequently repudiate his shares on the 
ground of misrepresentation. The sub- 
scribers to the memorandum of assocn. 
of a co. before the election of directors 
are provisional directors, & the term 
provisional directors " used in a 
prospectus has no meaning except that 
such persons are favourable to the 
formation of the co.- — Palmerston 

o Y xt ( 7 S , 't L I, D - nP* WOLLEBMAN 
(1884), 2 N. Z. L. R. 223.— N.Z 


p, Subsequent repudiation of 

satires No notice of allotment nor 
entry in register .) — A shareholder who 
has signed the memorandum of 
assotm., but who on sufficient grounds 
repudiates his shares, who reoeives no 
notice of allotment Sc is not placed on 
the Bhare register nor on the list of 
shareholders supplied to the Registrar 
of Joint-Stock Cos., is not liable as 
a contributory on winding up.— 
Colonial Land Settlement op New 

iTzX! b: fcil B0HAN (1885 >’ 

« Without notice of allotment 

p No e *{rv on register. } — Pltfs. , an 
incorporated co., sued deft, for the 
amount due on twenty shares of their 
capital stock taken by deft. Deft, 
contended that ho could not be made 
liable unless the shares were allotted 
to him, notice of allotment given to 
him, Sc his name placed upon the 
register H eld : allotment & notice 
are material only where there is no 
agwement without them; & deft., 
having signed the memorandum of 
assocn. required by Cos. Act, s. 7, Sc 
set after his name the number of shares 


he took, & having signed also the 
arts, of assocn., as required by sect. 
1 3, & the memorandum & arts, having 
boon registered as required by sect. 14, 
thus constituting the subscribers a 
body corporate (sect. 17), had become 
a member of the co., Sc his agreement 
to take the number of shares set 
opposite his name had become a 
binding agreement, Sc the price of the 
shares a debt due from him to the co. 
in the nature of a specialty (sect. 13). 
— Albert Improvement Co. r. 
Pevekett (1914), 27 W. L. R. 801 ; 
affd. 30 W. L. It. 185.— CAN. 

f. Though share given him as 


fully paid .) — The B. co. having gone 
into liquidation, the official liquidator 
applied to have E. placed on the list 
of contributories in respect of one 
share for which he bail subscribed. He 
signed the memorandum & arts, of 
assocn. on Feb. 26, 1885. The co. 
was registered on Mar. 5, 1885, Sc went 
into liquidation in July, 1886. In his 
affidavit E. stated that he had been 
induced to sign the memorandum & 
arts, of assocn. hy P. who was a pro- 
moter of the co., Sc who had promised 
to give him a fully paid-up share as 
the share he had signed for; that 
!? Mar. 1886, P. had accordingly 
handed him the certificate of a fully 
paid-up share • that the share was one 
out of 100 fully paid-up shares which 
were given by the co. to P. in part 
Payment of money due to him from 
the co., Sc that the share was duly 
entered in the share register of the eo. 
as haying been fully paid-up on 
Sept. 18, 1885. He contended that 
the co. was estopped from denying 
that the share was fully paid-up : 
that no other share had been allotted 
to him, & that all the shares of tho co. 
had been allotted .—Held : (1) he 
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shareholder in tlie co. & liable for calls. New 
Brunswick & Canada Ry. & Land Co., Ltd. v. 
Boore (1858), 3 H. & N. 249 ; 27 L. J. Ex. 330 ; 
31 L. T. O. S. 102 ; 157 E. R. 404. 

1183. Paid-up shares allotted — For considera- 
tion other than cash.] — A party who has sub- 
scribed the memorandum of assocn. of a joii at - 
stock co., & has had paid-up shares allotted to him 
in consideration of moneys paid in the preliminary 
proceedings & goods furnished for the use of the 
co., is a shareholder within 1850 Act, s. 19, & upon 
his death his exor. is a contributory in respect of 
such shares . — Be General Smelting & Boning 
C o., Ltd., Mason’s Executor’s Case (1859), 34 

L. T. O. S. 47. 

See, also , No. 373, ante . 

Signature of memorandum — & liability of signa- 
tories.] — See , generally , Sect. 7, sub-sect. 0, 
ante . 

was liable in respect of the share. 

The transaction between him & P. did 
not bind or affect the co. The present 
of a paid-up share by a third party did 
not satisfy the obligation of a subscriber 
of the memorandum. The issue of the 
certificate did not estop the co. so long 
as the certificate had not passed to a 
bond fide transferee for value. If E- 
had not, in fact, paid money or money s 
worth for the one share subscribed for, 
the co. was still entitled to prove the 
non-payment, & claim the value of the 
share: (2) as thero were left shares 
available for allotment, the fact that 
none had been allotted to E. made no 
difference, & the liquidator was entitled 
to hold him to the contract which he 
had made with the co. when he signed 
the memorandum. — Re Bombay Elec- 
trical Co., Ltd., Elmore ’b Case 
(1888), I. L. It. 13 Bom. 57. — IND. 

s. Memorandum subscribed wwwf 
be registered memorandum.] — — Defts., 
amongst others, subscribed (for 101 
shares) a copy of the memorandum & 
arts, of assocn. of pltf. co. then in 
process of formation, but subsequently, 

& before registration, gave notice that 
he would withdraw his signature, & 
would have no connection thenceforth 
with the proposed co. ; his withdrawal, 
however, was not accepted. Subse- 

S uently to the receipt of the notice, 
tie memorandum & arts, of assocn. 
so signed by deft. & others were 
presented for registration ; hut regis- 
tration was refused on the ground that 
the documents were not printed. A 
printed copy of each was then pro- 
cured & registered. The registered 
copies diffored, in respect of the 
signatures subscribed thereto, from 
the copies signed by deft. Deft, s 
nam e was put upon the register of the 
co. as the holder of 101 shares, but 
without deft.’s assent or knowledge, & 
two calls were made upon him in respect 
of the said shares. Deft, denied that 
he was a member of the co. or liable 
for calls : — Held .* deft, was not a 
member of pltf. co., as a “ subscriber 
of the memorandum of assocn. under 
the earlier part of Indian Cos. Act, 
sect. 22, inasmuch as the memorandum 
there referred to was the registered 
memorandum, of which the document 
signed hy deft, was not even a true 
copy. — GuzerAt Spinning & Weav- 
ing Co. v. GirdharlAl Dalpatram 
(1880), I. L. R. 5 Bom. 425. — IND. 
t. .] — On Apr. 13, 1886, L. 


B. Agreement to become Member and Entry on 

Register . 

See 1908 Act, s. 24 (2). .. . 

1184. General rule.]— Where a person apphes for 
& is allotted shares in a co., he becomes from that 
time, in the absence of an express bargain, hahleto 
all the debts & entitled to all the profits of theco. , 
therefore, where a co. issued reserved shar^ on the 
terms that the persons taking them should not be 
entitled to profits until a certain day, but to 
interest in the meantime, & before the specified 
day an order to wind up the co. was made:— Men. 
the parties taking the new shares were liable as con- 
tributories & to calls in respect of the shm«B. i£e 
Leeds Banking Co., Bap. B ^rett (No. 2) (1865), 
0 New Bep. 286; 13 L.T. 206 ; 13W .B.865 
previous proceedings, sub nom. Re pEreDS.BANKi T 
Co., Barrett’s Case, 3 De G. J. & &m. 30, L. J J. 

1485. ,] — Fifty shares in a co. were 


he had already become a shareholder, 

& could not withdraw. On Sept. 25 
the directors held their first meeting, 

& resolved that the shares applied for 
be allotted, & application & allotment 
money be called in. On Oct. 1 the 
secretary notified to L. the allotment 
of ton shares, & requested him to pay 
the overdue deposit call of R.10 per 
share & the allotment call of R.15 
per share. L. refused to pay, & 
repudiated his liability in respect of 
the shares. He contended that no 
had never become a member of the 
co. : — Held : doft. was not a member 
of the co., & was not liable to pltf. s 
claim. The fact that he had signed 
the proposed memorandum of assocn. 
did not make him a member, inasmuch 
as the document which he had signed 
was not the document which was 
registered, nor even a true copy of it. — 
Imperial Flour Mills Go. v. Lamb 
(1888), I. L. R. 12 Bom. 647.— IND. 

a. — — .] — A person signing a dupli- 
cate memorandum of assocn. is not 
bound as ono who has signed the 
original memorandum, although such 
duplicate is signed after the co. has 
been registered. Such signature can- 
not be binding, because it does not 
amount to a signing of the memo- 
randum itself, & does not satisfy the 
requirements of sect. 45 of 1882 Act. 
It does not create the positive agree- 
ment which the law has made the 
necessary consequence of the signature 
of the real memorandum before 
registration was too late . — Re Bombay 
Electrical Co., Ltd., Nubservanji 
DA dA bhoy, Katruck’s Case (1888), 
I. L. R. 13 Bom. 1.— IND. 

b. .] — When a person signs 

a duplicate of the memorandum of 
assocn. after the registration of the 
original memorandum, he does not 
thereby become a subscriber within 
Indian Cos. Act, VI. of 1882, s, 4»>. 
Such signature, however, is equivalent 
to a proposal to the co. to take shares, 
& if such a proposal is accepted, the 
person signing ia a person who has 
agreed with the co. to become a 
member witliin above sect., & is liable 
to calls if entered on the register. — 
Bombay National Manufacturing 
Co., Ltd. v. Ahmed Bin Essa 
KhaliffA (1890), I. L. R. 14 Bom. 196. 
—IND. 


I, — - -.J WU — ■ 

signed a printed copy of the proposed 
memorandum of assocn* of a projected 
oo. for ten shares, which was registered 
on Aug. 3. On that day L. reoeived 
a notice from the secretary of the co., 
informing him that the co. had been 
duly registered & requesting him to 
nay R.100 as the deposit on the shares 
subscribed by him. On Aug. 5» L. 
replied, itating ; tbs* he had decided 
nottotake up the shares. On Aug. 8 
the secretary wrote to L.» stating that 


— Applt. with others signed 

• .A. - 31 ^ A. _ 1. a 


Q f ■ »„ I —— ", J TV AvIA VV*4V«. w 

what was intended to be a memo- 
randum of assocn. of a co., wherein 
they agreed to take the number 
of shares set opposite to their names. 
Applt. signed for 25 shares. This 
memorandum, being technically lrre- 
ernlar. was not acted on, & applt. 
thereafter refused to sign a new 
memorandum which was subsequently 
Sawn up. The co., after being duly 
tanned, sued applt. for £25, being the 
price oi the shares alleged ^ lia ve been 
purchased by 5c allotted to him . 


Held : as the first memorandum was 
not an application for shares to the 
co when formod, but an aen^ment 
between the signatories to take a 
number of sharS & to sign a memo- 
randum of association, & as in met 

there was no valid all J^ o e £& 
to applt., he was not liable.-— Hesse 
v Woodstock Sweets Co., Ltd. 
(1915), 6 C. P. D. 594. — S. AF. 

d Sianaturc by unauthorised agent.] 
— Applt. Bigned a P^posed memo- 
randum of assocn. for the 

nf a. co . & agreed to take luu 

shares This proposed memorandum 
"tJhed to tLproBpcctuB ofthe 
co At the same time applt. signea 
a consent to act aa a director ol the 
proposed co. The memorandum *! 

&be d ifoc^enrw^r^M 

Mr to^r u B* = i 

sfflor& 0 threrw.£ ro ^ T h 

The allotment of shares was ' 
with : — Held : applt. was e Ptttled to 
have his name removed from the 
register of mombors of the co., & to 
recover the moneys paid in by him. 

S FRANK Harris Granite Co, 
Ltd. (No. 2) (1913), 32 N. Z. L. K. 
837.— N.Z. 

e. Signature in blank — Effect of.] 

T. signed the arts, of assocn. of a 

co in blank & authorised the secretary 
to in£rt n opposite his nanio U 
number of shares as might be necessary 
in order to obtain the registeatton tot 
the co The secretary acted on tne 

authority. LlquidetionhavimrsupOT- 

vened, it was contended that L. had 
agreed to accept, as portion of the 
shares subscribed by him, t^tam 
shares due by the co. to 
There was no proof that the co. nau. 
aSSSl to allot any such shares, to 
L„ or that the latter 
or ratified such an 
the secretary stated that he mtemiea 

the shares tilled in a# 8 - 11 ***’ JL $oi' S . 
ture to be assigned to o®rtah . ^ 

There was no evidence that L. naa 
been authorised to act for the vend 
ir.jj . t. wa s liable to be piaceu 

s® kg 

GOm W SYNtoCATO. 

LTD., 11905) T. 8. 503.— S- AF. 

f. Attestation “ ^ogoem of a 

Where f “ mJbeerfber 

5i5S“ff Ifg 

not have boon propwly attteetoa. £n 

5 DAlltTCHRAM HAROOYIItoAS (1892), 

x. L. R. 17 Bo* 11 - 472.— IND. 
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Seci. 12. — Membership : Sub-sect. 3, B., C., D. 

&E .] 

registered in the joint names of a father & son on 
their application, & they paid £150 by way of de- 
posit <te allotment money. Shortly afterward^ a 
call of £2 a share was made. The father became a 
director, & having, as he said, discovered that the 
co. was formed under circumstances of gross 
fraud, wrote to the chairman, warning the 
directors against involving the shareholders in 
any fresh liability. Shortly after he resigned his 
seat as director. Two months afterwards, the 
call being unpaid, the father wrote to the chair- 
man, requesting the directors to declare the 
shares forfeited ; & said that he & his son must 
be satisfied that their names were taken off the 
register. A resolution was thereupon passed that 
the shares be forfeited ; but the names were not 
removed from the register of shareholders, & 
were on it when the winding-up order was made 
more than a year afterwards. No steps were 
taken on one side to enforce the call, or on the 
other to recover the deposit & allotment money. 
Upon summons by the official liquidator, that 
t he names might be settled on the list of contribu- 
tories : — Held : the so-called forfeiture of shares 
was void ; & resps. must be settled on the list of 
contributories. — He London & Provincial Starch 
Co., (Jowkh’s Cask (1808), L. It. 0 Eq. 77 ; 18 
L. T. 283; 10 W. K. 751. 

1186. ,J — When a person agrees to become 

a member of a co., is placed upon the register, & 
afterwards acts as a shareholder, he cannot resist 
being placed upon the list of contributories, what- 
ever may have been the circumstances under 
which the shares were transferred or allotted to 
him. The transfer, being bad as a deed, would 
not affect the question of his liability, nor even 
dishonest conduct on the part of officers of the 
co. — lie International Contract Co., Langer’s 
Case (1868), 37 L. J. Ch. 292 ; 18 L. T. 67, L. J. 

Annotation# : — Re!d. lie General Provident ABSce., Bridger’B 

Case (1869), L. R. 9 Eq. 74 ; lie National Equitable 

Provident Soc., Wood’s Case (1873), L. R. 15 Eq. 236. 

1187. Whether agreement to become member 
sufficient — Or whether signature of memorandum 
& payment of calls necessary .] — (1) In an action for 
calls deft, alleged that he was not a member of 
the co., that the co. was not properly formed, & 
that he was exempted by the terms of the arts, 
from any further claim : — Held : it was not 
necessary to sign the memorandum of assocn. 
nor to have paid calls, to make a registered 
appet . a member ; where the prospectus pro- 
posed to incorporate a previously existing co., & 
the arts, made an arrangement for buying out of 
the funds of the new co. the shares in the old one 
at their full value, the variance was not sufficient 
to invalidate the co. 


PART III. SECT. 12, SUB-SECT. 3.— 

B. 

g. Whether agreement to become mem - 
her sufficient — Or whether allotment neces- 
sary. ] — * Whore an application was 
made by the agent of a oo. to W, to 
subscribe for shares in the oo. Sc W. 
agreed to take shares Sc pay the calls 
thereon, the transaction was com- 
plete Sc W. thus became a shareholder, 
although no shares were formally 
allotted to him, 8c no notice of allot- 
ment was given to him. — Acadia 
Loan Cortn. v. Wentworth (1905), 
40 N, 8. R. 525. — CAN. 

h. Or whether entry on register 

necessary. ] — -A binding agreement to 
take shares will constitute a person a 
contributory, although formalities 
necessary to complete membership. 


(2) The prospectus stated that no call was 
contemplated beyond the amounts payable on 
application & allotment : — Held : it was impossible 
to interpret the words “ no further calls are 
contemplated ” into an assurance or pledge that 
no call should at any time be made. — Accidental 
& Marine Insurance Corpn., Ltd. v. Davis 
(1866), 15 L. T. 182, L. JJ. 

1188. Entry on register — Entry in book con- 
taining names of allottees.] — A joint-stock co. 
being in course of formation under 1856 Act, W. 
applied for shares by a note in writing, by which 
he agreed to accept them & pay the deposit on 
them if allotted to him. Shares were allotted to 
him accordingly, & he paid the deposit, but no 
certificates were given to him. His name was 
not entered in the register of shareholders, but 
only in a book in wliich the names of persons to 
whom shares had been allotted were inscribed, 
the shares to which they were entitled not being 
distinguished therein by numbers, as required by 
sect. 19 of the Act. An order having been made 
in the following year for winding up the co. : — 
Held : the register ought to be amended by 
inserting the name of W., & he ought to be on the 
list of contributories . — He West Ham Distillery 
Co., Ltd., Whittet’s Case (1858), 2 De O. & J. 
577 ; 44 E. It. 1113, L. JJ. 

Annotation : — Retd. lie Mosoly Green Coal & Coke Co., 

Ex p. Fox (1863), 2 New Rep. 1. 

1189 . Register made prim& facie evidence 

of membership — Formalities not complied with.] — 

Deft, obtained an allotment of shares in a joint- 
stock co., completely registered under 8 & 9 Viet., 
c. 110, the capital of which was to consist of 
£500,000 in 50,000 shares. He paid the deposit, 
& his name was inserted in the register of share- 
holders, but he never executed the deed of settle- 
ment. The proposed amount of capital was neyer 
subscribed, but the co. commenced business with 
less ; & having become embarrassed, an Act of 
Parliament was passed for winding up the affairs 
of the co. This Act, after reciting the deed of 
settlement, & that certain shares were unpaid, 
empowered the directors to sue for calls, Sc enacted 
that, in such actions, the register should be 
primd facie evidence of deft, being a shareholder, 
& of the number of his shares, provided that such 
calls should be made according to the provisions 
of the deed of settlement, &, as regarded the 
liability of shareholders, should be deemed to 
have been under such provisions ; & also provided 
that nothing in that Act contained, except as 
therein expressly enacted, should render liable to 
calls any shareholder or other person who would 
not have been liable thereto if that Act had not 
passed. Deft, having been sued for calls : — 
Held : (1) the private Act applied to shareholders 
only, & deft, was not liable as a shareholder, 


co. not being at that time in existence. 
— GuzerXt Spinning & Weaving Co. 
v. Girdharlal DalpatrXm (1880), 
L. It. 5 Bom. 425.— IND. 

1. Entry on register — Evidence of 
membership. ] — H. applied verbally to 
the M. co. for 30 snares offering to 
pay by two bills at three & four months. 
The oo. acoeptod the offer, H. accepted 
the two bills for the price Sc left the 
shares as security. Scrip were filled 
in but not signed or issued. H. 
sigued no application. & did not Bign 
the deed or the register but his name 
was entered on the register as a 
member. The original number of 
directors was six & a resolution in- 
creasing them to nine was passed. 
No notice or copy of this resolution 
was sent to the registrar general to 


mch as entry of his name on the 
•egister, have been omitted . — Ex p. 
Palmer (1868), 2 1. R. Eq. 573. — IR. 

k. Company must exist at time of 
igreemcnt.h— Deft., amongst others, 
lubscribod a copy of the memorandum 
te arts, of assocn. of pltf. co. then in 
irocess of formation, but subsequently, 
fc before registration, gave notice 
hat he would withdraw his signature, 
i c would have no connection thence - 
Orth with the proposed co. : — Held : 
[left, was not a member of pltf. co., 
>y reason of an “ agreement to take 
hares ” under Cos. Act, s. 22, inas- 
nuch as the agreement there alluded 
-o was an agreement with the oo., Sc 
he agreement (if any) entered into 
>y deft, was not. Sc could not have 
>een, an agreement with the co., the 
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inasmuch as he had never executed the deed of 
settlement ; (2) even if the Act included sub- 
scribers, deft, was not liable, for his contract was 
conditional upon the full amount of capital being 
raised, & that condition had not been performed 
or waived. — Galvanized Iron Co. v, Westoby 
(1852), 8 Exch. 17 ; 7 Ry. & Can. Cas. 318 ; 21 
L. J. Ex. 302 ; 19 L. T. 0. S. 299 ; 16 Jur. 892 ; 
155 E. R. 1240. 

Annotations : — As to (1) Consd. Murray v. Bush (1873), 
L. R. 6 H. L. 37. Held. Moss v. Steam Gondola Co. 
(1855), 17 C. B. 180. 

1190. Effect of misspelling of name — Or 

other informality.] — J. T. C. applied, through an 
agent, for fifty shares in a joint-stock co. pro- 
visionally registered, & at the same time paid up 
the value. He entered into no agreement in 
writing to take the shares, but they were allotted 
to him, & when the deed of settlement was 
tendered to him he refused to execute it ; but 
assigned no reason for his refusal. The deed 
contained a schedule in which his fifty shares bore 
distinctive numbers. The co. was completely 
registered, & the name of J. T. C.,was inserted in 
the register of shareholders as T. C., the holder of 
fifty shares, but numbered differently from the 
schedule to the deed. After an order for winding 
up the co., J . T. C. was placed on the list of con- 
tributories in respect of fifty shares : — Held : the 
alteration in the distinctive numbers of the 
shares was unimportant, as was the mistake in the 
Christian name ; the order must be confirmed. 

A person may be a contributory in respect of 
Ixis appln. for shares, although he signs no written 
agreement to take shares, & does not, therefore, 
fall within the description of a “ subscriber ” 
mentioned in 1844 Act, s. 3 . — Re Electric Tele- 
graph Co. of Ireland, Cookney’s Case (1858), 
3 De G. & J. 170 ; 28 L. J. Ch. 12 ; 32 L. T. O. S. 
82 ; 5 Jur. N. 8. 77 ; 7 W. R. 22 ; 44 E. R. 1233, 
L. JJ. 

Annotations 'Apld. New Theatre Co. (Ltd.), Bloxam’s 
Case (1864), 33 Beav. 529. Consd. Re Life Assoen. of 
England, Thomson's Case (1865), 4 De G. J. & Sm. 749. 
Distd. Re Universal Banking Corpn., Gunn's Case (1867), 
3 Ch. App. 40. Apld. Re Peruvian Rye., Ex p. Wallis 
(1 868), 18 L. T. 67 6. Reid. Re Athenaeum Life Assco. Soc., 
Sheffield's Case (1859), Johns. 451 ; Eleetric Telegraph 
Co. of Ireland v. Bunn (1860), 29 L. J. Ch. 913 ; lie 
Adelphi Hotel Co., Best's Case (1865), 13 W. It. 762 ; 
Ramsgate Victoria Hotel Co. v. Monteflore, Ramsgate 
Victoria Hotel Co. v. Goldsmid (1866), L. It. 1 Exch. 
109. 

1191. .] — If the entry of a 

party’s name upon the register of a co. be sufficient 
to identify him, a misspelling of the name, or 
other informality, in the entry will not release 
him from liability as a contributory. — Re Little 
Down & Ebber Rocks Mineral & Mining Co., 
Ltd., Olerenshaw’s Case (1860), 2 L. T. 522. 
Annotation : — Mentd. Re Compressed Coal Co., Ex p. Official 

Liquidator (1863), 8 L. T. 59. 


1192. Whether condition precedent.] — W., 

T. & P. applied for shares in a limited co. estab- 
lished for the purpose of purchasing & working 
a concession from a foreign govt. T. & P. were 
directors of the co. The directors sent letters of 
allotment to the appcts., in which they called on 
them to pay the allotment money by a certain 
day. But their names were never entered on the 
register, nor was any allotment money paid nor 
certificates of shares issued. Three years after- 
wards the directors made a fresh arrangement 
with the owners of the concession under which 
they purported to cancel the old allotments & to 
allot all the shares, except a few reserved for the 
directors & other persons, to the vendor of the 
concession & his nominees. The shares were 
accordingly entered in the register in their names. 
Soon afterwards the co. was ordered to be wound 
up, & the liquidator applied to the ct. to rectify 
the register by placing on it the names of W., T. 
& P. for the number of shares allotted to them, & 
to diminish the number of shares for which the 
vendor of the concession was entered on the 
register to a like amount : — Held : whether the 
effect of the application & allotment was that 
W., T. & P. became actual members of the co. in 
respect of the shares allotted to them or only 
agreed to become such members, it was now too 
late, under the circumstances which had occurred, 
for the co. to insist on placing their names on the 
register. Scmble : according to the true con- 
struction of 1862 Act, s. 23, they did not become 
members in respect of the allotted shares, the 
entry on the register being a condition precedent 
to such membership. — Re Florence Land & 
Public Works Co., Nicol’s Case, Tufnell & 
Ponsonby’s Case (1885), 29 Ch. D. 421 ; 52 
L. T. 933 ; 1 T. L. It. 221, C. A. 

Annotations : — Consd. Re Argyle Coal & Can noil Co., Ex p. 

Watson (1885), 54 L. T. 233. Refd. Re West London 

Commercial Bank, Whiteley’s Case (1889), 60 L. T. 807. 

1193. Recovery of money payable on 

allotment.] — Ural Gold Fields of Western 
Siberia v. Pappa (1899), 15 T. L. R. 330. 

Sce^ a/.s'o, Nos, 1479, 1482, post, 

C. Application for and Allotment of Shares . 

Sec Sect. 17, post . 

D. Purchase of Shares. 

See Sect. 23, post . 

B. Other Cases. 

1194. Admission of membership -Though for- 
malities not complied with.] — Where a pltf. sued 
the members of a joint-stock co. for goods sold & 
delivered, & the defence was, that he was himself 
a member of the co. : — Held : (1) his own letters, 


be recorded. The nine directors made 
calls & sued H. for them in the Cty. Ct. 
ponding tho currency of his bills which 
they had negotiated. The judge of 
the Cty. Ct. nonsuited the co., on 
appoal: — Held: (1) H.’s signature 
of the acceptances only was evidence 
of his consent to be a member if such 
consent were necessary: (2) without 
such consent proof of his name being 
in the register was primd facie proof 
of his being a shareholder; (3) the 
acts of the nine directors de facto were 
valid; 8c tho nonsuit was wrong. — 
MoIvor Hydraulic Sluicing 8c Gold 
Mining Co. v. Hughes (1867), 4 W. W. 
& A'B. 111.— AUS. 

m. • .] — In an action 

against A. for the amount of a call 
Sc interest thereon. A share register 
was put in evidence purporting to be 
a register of the S. Co. : — Held : the 


register book complied with all the 
statutory requirements & was rightly 
admitted as evidence of membership ; 8c 
deft, was liable.— Sugar Loaf Mining 
Co. v. Pile (1874), 4 Q. S. C. R. 62.— 
AUS. 

n. Under am' cement to place 

shares — No ground for repudiation .] — • 
A person who applied for shares in a 
co., 8c authorised his name to be placed 
on the register of members, becomes 
on allotment of the shares 8c registra- 
tion of his name in terms of his autho- 
rity a shareholder of the co., & is not 
entitled to have his name removed from 
the register by showing that he did 
not become n shareholder on his own 
account but merely that he might by 
agreement with the diroctors place 
the shares among such persons as he 
found willing to take them. — Miln v. 
North British Fresh Fish sutpj.y 


Co. (1887), 15 R. (Ct. of Sess.) 21; 
25 Sc. L. R. 36.— SCOT. 


PART III, SECT. 12, SUB-SECT. 3.— 

E. 


o. Person arting as member.] — A 
contributory is a person who lias 
agreed to become a member of the co., 
and although ho has signed no transfer, 
yet, if he has boon treated as a share- 
holder by tho co,, & has acted as a 
shareholder, both ho 8c the co. will 
be estopped from denying that he is a 
shareholder. — Re Switchback Rail- 
way, etc., Co., Ltd., Exp. Haydo> 8c 
Mount (1890), 16 V. L. R. 339.— AUS. 


p. .j— A proposed corporator 

in a joint-stock co., who, in advance 
of the incorporation, takes a practical 
part in the prosecution of the intended 
business of the co., or who sanctions 
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in which he spoke of himself as a member, were 
evidence to show, that he was a member, although 
it was provided by the partnership deed, that 
none should be members who did not execute the 
deed, & it did not appear that pltf. had executed 
it ; (2) those letters were evidence of his being a 
member at the time at which they were written, 
although his shares had been entered in the 
books of the co. as transferred to another person ; 
the provisions of the deed requiring the execution 
of a formal transfer, which it did not appear had 
ever been executed. — H arvey v. Kay (1829), 9 
B. Sc C. 356 ; 7 L. J. O. S. K. B. 167 ; 109 E. E. 
132. 

1195. Under 1844 Act — ■ Deed of settlement 
not signed.] — Be Wolverhampton, Chester, Sc 
Birkenhead Junction By. Co., Norris v. 
Cottle (1850), 2 H. L. Cas. 647 ; Re Independent 
Assurance Co., Bird’s Case (1850), 1 Sim. N. S. 
47 ; Be Merchant Traders’ Ship, Loan, & 
Insurance Co., Yelland’s Case (1852), 5 
De G. & Sm. 395 ; B£ Royal Bank of Australia, 
Robinson’s Executor’s Case (1852), 2 De G. M. 
Sc G. 517 ; Be Amazon Life Assurance Sc Loan 
Co., Ex p. Pickles (1856), 27 L. T. O. S. 195 ; 
Bailey v. Universal Provident Life Assocn. 
(1857), 1 C. B. N. S. 557 ; Be Electric Tele- 
graph Co. of Ireland, Cookney’s Case (1858), 
5 Jur. N. S. 77. 

1196. Deed of settlement signed.] — Be 

Independent Assurance Co., Holt’s Case 
(1851), 1 Sim. N. S. 389 ; Be Life Assurance 
Treasury Co., Taylor’s Case, Newton’s Case 
(1862), 6 L. T. 603. 

1197. Fraudulent tampering with 

deed.] — Cox’s Case (1856), cited in 4 K. & J. 
p. 308 ; Be Athenaeum Life Assurance Co. 
(1858), 32 L. T. O. S. 174 ; Be Atheneum Life 
Assurance Society, Sheffield’s Case (1859), 
John. 451. 

1198. Under 1856 Act — Signature of memo- 


or ratifies the conduct of affairs by 
Homo act, not being a mere subscription 
to shares, is liable to contribute, with 
other subscribers to stock in a like 
position, to a liability properly in- 
curred in carrying out the objects of 
the projected co., & the proportionate 
amount of contribution by eaoh 
depends on his share subscription irre- 
spective of the amount paid on the 
shares. — Sandusky Coal Co. v. 
WALKER (1896), 27 O. It. 677.— CAN. 

q. Vendor of undertaking to 

company for shares.}—)?., who was the 
owner of a mine, approved of & 
acquiesced in the publication of a 
prospectus for the formation of a co. 
to work the mine, in which he was 
represented as a director & holder of 
1,000 shares. 8c as having agreed to 
dispose of his interest in the mine to 
the oo. for 6,000 paid-up shares. He 
signed copies of the memorandum 8c 
arts, of assocn., which were registered 
(without his name to them), & in which 
ho was also represented as a director 
8c holder of 1,000 shares. The oo. 
was registered, but the capital was not 
subscribed 8c there was no allotment 
of shares or register of shareholders 
made out by the directors : — ’Held : 
(1) there was an agreement binding on 
P. to take shares, under which the 
directors should have inserted his 
name on the register; (2) he was 
estopped by his conduct from denying 
his liability as a contributory 8c the 
ot. directed him to be placed on the 
list. — Re Oola Lead 8c Copper 
Mining Co., Palmer’s Case, Smyth’s 
Case (1868), 2 I. R. Eq. 573.— IR. 


randum — Allotment of paid-up shares for con- 
sideration other than cash.] — Be General Smelt- 
ing Sc Refining Co., Ltd., Mason’s Executor’s 
Case, No. 1183, ante. 

1199. Under 1862 & 1908 Acts — Mortgage ot 
unissued shares — Security for loan.] — A hotel was 
built at the Ixmdon terminus of a railway, by a 
co., on land leased to them by the railway co. 
The hotel co. borrowed money from the railway 
co., to complete their hotel, upon the security of 
unissued shares, which were placed in the names 
of trustees, with power to sell the shares Sc reduce 
the amount of debt. The hotel was afterwards 
sold to the railway co., Sc the hotel co. was there- 
upon wound up ; — Held : upon summons under 
the winding up, the two cos. being distinct A 
separate, the railway co. were not to be treated as 
shareholders in the hotel co., but as creditors, Sc 
were entitled to deduct from their purchase-money 
the advance made upon the security of the shares. 
— Be City Terminus Hotel Co., South Eastern 
Ry. Co.’s Claim (1872), L. R. 14 Eq. 10. 

1200. Conversion of existing association 

Into limited company — Mutual Insurance company 
— Member conducting himself as such.] — Where a 
member of a mutual insurance co., afterwards 
converted into a limited co., has vessels on its 
books as insured, Sc pays calls, Sc otherwise acts 
as if he were a member of the co., he is, in any 
action brought against him by the limited co. for 
calls on losses estopped from denying his liability, 
Sc from setting up either any irregularity in the 
transfer from the one co. to the other, or that the 
losses were paid without any stamped policies 
being entered into in contravention of 30 Yict. 
c. 23, s. 7. — Barrow Mutual Ship Insurance 
Co., Ltd. v. Ashburner (1885), 54 L. J. Q. B. 
377; 54 L. T. 58; 5 Asp. M. L. C. 527, C. A. 

1201. Burial society.] — A burial 

society which subsequently conducted life assur- 
ance business up to a limited amount was registered 
under Friendly Society Act, 1896 (c. 25), & 
attained to a membership of 373,000, with an 
income of £149,000 a year. In 1913 a special 


r. Ineligible at time of admis- 

sion.) — F„ a minor, applied for & was 
allotted certain shares in a limited co. 
He received dividends, 8c continued to 
do so after attaining majority. On 
the winding up of the co. he was 
included in the list of contributories : 
— Held : having intentionally per- 
mitted the oo. to believe him to be a 
shareholder & in that belief to pay 
him dividends since he attained 
majority, he was estopped by his 
conduct while a person sui juris from 
denying as between himself 8c the 
co. that he was a shareholder. — 
Fazulbhoy Jaffeb v. Credit Bank 
of India, Ltd. (1914), I. L. R. 39 
Bom. 331.— IND. 

i. .] — At a meeting of 

the directors of the M. Inoorpn. Ltd., 
8. was admitted as a member. On 
acoount of his age, 8c for other reasons, 
8. was, in accordance with the arts, 
of assocn., ineligible for membership, 
but he accepted membersliip 8c acted 
as a member till Mar. 20, 1906, when 
he Bent in a letter of resignation. 
The incorporation sued S. for payment 
of dues incurred by him prior to the 
date of his resignation. 8. pleaded 
that he never was a member of the 
incorporation, 8c had consequently 
never incurred the dues : — Held : 
(1) defender was liable on the ground 
that he was a member of the incor- 
poration, the objections to bis admis- 
sion being pleadable by the oo. 8c by 
no one else; (2) whether he was 
technically a member or not, he was 
bound by his agreement with the 
incorporation. — Aberdeen Master 


Masons* Incorporation, Ltd. v. 
Smith, [1908] S. C. 669.— SCOT. 

t. Membership-— Evidence of .] — A. 
subscribed to a list on which was 
stated the number of his shares, & 
afterwards voted upon such stock: — 
Held: primd facie evidence that A. 
was a shareholder. — B uffalo, Brant- 
ford 8c Goderich Ry. Co. v. Parke 
(1855), 12 U. C. R. 607.— CAN. 

a. .1— Where under arts. 

of assocn. read with the share certifi- 
cates, the shareholders on the one 
hand, paid certain weekly instal- 
ments, 8c the oo. on the other hand 
promised to make advances 8c the 
shareholders had a right to participate 
in the profits of the co. 8c by amended 
arts, were allowed to attend & vote at 
meetings both before & after liquida- 
tion: — Held: the shareholders were 
not creditors of the oo., but share- 
holders in the ordinary sense ot the 
word. — Ex p. Mutual House 8c 
LandAssocn., Ltd. (1912), 3 C. P. D. 

b. Whether shareholder must be holder 
of slock certificate — Trustee. 3 — Under 
a provision of 1905 Act. “not less 
than one-fifth in value of the share- 
holders of the co.** may apply for 
the appointment of an inspector:— 
Held : two men who owned shares, 
standing in the name of a trust co. as 
bare trustees were “ shareholders ** 
within the meaning of the enactment. 
—Re Kootenay Valley Fruit Lands 
C o. (1911), 18 W. L. R. 145.— CAN. 

c. Bondholders. ] — Where a statute 
authorised a railway oo. to enter into 
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^solution was passed for the conversion of the 
3ciety into a co. limited by shares pursuant to 
set. 71 of that Act. The objects of the co. under 
jS memorandum were restricted to the objects 
f the society immediately prior to the conversion. 
?here were no signatories to the memorandum of 
ssocn. & no register of shareholders of the co. 
tor had any shares been in fact allotted. It was 
stimated that two years might elapse before the 
allotment of shares could be made. In 1914 a 
ipecial resolution of the co. was passed altering & 
>xtending the object clauses of the memorandum. 
Jpon a petition being presented by the co. for j 
/he confirmation by the ct. of this special resolu- 
tion : — Held : the conversion of the society into a 
imited co. under Friendly Society Act, 1896 (c. 26), 
lid not involve the simultaneous conversion of 
bhe members of the society into members of the 
co., <fe inasmuch as there were no members of the 
co. in existence within the definition of 1908 Act, 
s. 24, there was no special resolution properly 
passed which the ct. could confirm, & no such 
order as was asked could be made on the petition. 
— Re Blackburn Philanthropic Assurance 
Co., Ltd., [1914] 2 Ch. 430 ; 84 L. J. Ch. 145 ; 
68 Sol. Jo. 798 ; 21 Mans. 342. 

Allotment of shares — Without entry In 

register.] — See No. 1192, ante. 

.] — See, generally , Sect. 17, sub-sect. 3, 

post. 

By estoppel.] — See No. 1482, post. 

Loan to company — Interest varying with profits 
earned.] — See No. 6218, post. 


Sub-sect. 4. — Rights and Liabilities op 

Members. 

A . Rights. 

(a) In General. 

Fixed by memorandum & articles.] — See No. 6, 

ante. 

Effect of Statute of Limitations — On right to 
dividends declared.] — See No. 3962, post. 

On right to return of capital.] — See No. 

933, ante . 

Pass to executors — Right to allotment of new 
shares on increase of capital.] — See No. 832, ante. 

1202. Right to agree to vote always for 


particular director.] — Exors. holding shares in a 
co. agreed to sell part of them to G., who stipu- 
lated that as part of the transaction ho should 
nominate X. & W. as directors, & that the exors. 
should, when either X. or W. should retire by 
rotation, vote for & not against his re-election. 
The agreement extended to shares whether held 
by the exors. in that capacity or in their own 
personal capacity. W. was about to retire by 
rotation, & some of the exors. threatened to 
oppose his re-election : — Held : the agreement 
was valid as regarded shares held by the exors. 
either as such or as directors, Sc that on W. under- 
taking to retire, if required by the ct., at the 
ordinary meeting next after the trial, an injunction 
must be granted until the trial restraining such 
of the exors. as threatened to do so from voting 
against the re-election of W. on his retirement by 
rotation. — Greenwell v. Porter, [1902] 1 Ch. 
530 ; 71 L. J. Ch. 243 ; 86 L. T. 220 ; 9 Mans. 35. 

Right of voting at meetings .]— See No. 

3806, post. 

See , further , Sub-sect. 5, post , Sc generally , 
Executors Sc Administrators. 

1203. Rights in property of company — Personal 
property— Ship owned by company.] — Perronett 
v. Day (1849), 13 L. T. O. S. 92. 

1204. Land— No right of registration as 

elector.] — The members or shareholders of a 
joint stock co. incorporated under 1856 Act & 
Joint Stock Companies Act, 1857 (c. 14), have no 
such freehold interest, legal or equitable, in lands 
held by the corpn., as to entitle them to be 
registered as electors, their rights being confined 
to a porportionate share in the profits of the co. — 
Bulmkr v. Norris (1860), 9 C. B. N. S. 19 ; 
K. & G. 321 ; 30 L. J. C. P. 25 ; 3 L. T. 470 ; 25 
J. P. 8 ; 7 Jur. N. S. 342 ; 9 W. R. 122 ; 142 


E R 8 

Annotations : — Apld. Acland u. Lewis (I860), 9 C. B. N. S. 
32; Robinson v. Ainge (1869), 1 Hop. & 0 Co it* r 
Refd. Bennett v. Blain (1863), 15 C. B. N S 518 ; Watson 
v . Black (1885), 16 Q. B. D. 270. Mentd. Thomas v. Wells 
(1864), 16 C. B. N. S. 508. 

See. further. CORPORATIONS. Vol. XIII., pp. 369, 


370, Nos. 1010-1019. „ _ 

Effect of irregular formation.] — Sep No. 

295, ante. 

To sell property to company.] — See No. 9, ante. 
Shareholder an executor or trustee.] — See Sub- 
sect. 5, B., Sect. 24, sub-sect. 1, post. 


an agreement with any other co., for 
leasing or working its line, provided 
that assent thereto should be given at 
least two-thirds of the shareholders 
present, or represented by proxy, at 
any meeting specially called for the 
purpose ; — • Meld : the word “ share- 
holder ” must be interpreted to include 
all who were entitled to vote as 
shareholders, which included bond- 
holders. — Hendrie v. Grand Trunk 
Ry. Co. of Canada, Grand Trunk 
Ry. Co. of Canada v. Toronto, Grey, 
& Bruce Ry. Co. (1883), 2 O. R. 441. 
—CAN. 

d. Suspensive condition in allotment 
letter — No liability until condition fui * 
filled.) — A joint-stook oo. formed for 
the purpose of purchasing Sc working 
certain mines in Canada 8c registered 
under 1862 Sc 1867 Acts issued a 
prospectus inviting applications for 
shares. No Immediate allotment was 
made, but after the lapse of some days 
during whioh negotiations were going 
on between the vendors Sc directors, 
which resulted in an agreement that a 
deputation should be sent to Canada 
to inspect the mines Sc that the pur- 
chase of the mines should depend on 
the report, letters of allotment were 
issued reguesting payment of £1 per 
share payable on allotment. At the 


end of the allotment letter this 
notandum was added ; •• after this 
payment no further call will be made 
till the deputation shall have reported 
on the mines. If the Board resolve 
not to purchase the mines the money 
will be returned to the shareholders 
without deduction." After the pay- 
ments on allotment had been made the 
deputation reported unfavourably 
Sc the directors resolved not to com- 
plete the purchase of the mines. This 
resolution was approved of at a meeting 
of the “ shareholders " ( i.e . allottees 
of shares) Sc the money paid on applica- 
tion Sc allotment was returned to the 
allottees. 

In a petition to settle the list of 
contributories at the instance of an 
official liquidator subsequently ap- 
pointed for the winding up of the 
co. ; — Held : the letter of allotment 
contained a suspensive condition Sc 
did not render the allottees shareholders 
of the co. until it was purified. — Con- 
solidated Copper Co. of Canada, 
Ltd. v. Peddie (1877), 5 R. (Ct. of 
Sess.) 393. — SCOT. 

PART III. SECT. 12, SUB-SECT. 4.— 

A. (a). 

e. Shareholders dissenting from amal- 
gamation of company — Whether regis- 


tered shareholder in amalgamated com- 
pany.) — When Mining Co. A. was 
amalgamated with another B., on terms 
that shares in amalgamated co. should 
be allotted to shareholders in co. A., 
Sc one of the shareholders in co. A. 
Sc one of the shareholders in co. B. 
refused to assent to amalgamation Sc 
repudiated shares allotted to them in 
the amalgamated co. : — 'HeW ; the 
amalgamation was not binding on 
them Sc they might have followed 
property of co. A. in hands of 
amalgamated co. but they could not 
under the circumstances claim to be 
shareholders in the amalgamated co. 
Sc to have their names put on its list 
of registered shareholders. — Cook r. 
Lady Barkly Gold Mining Co. 
(1882), 8 V. L. R. 51.— AUS. 

f . Purchase of shares for voting pur- 
noses. 1— An election of officers ob 
SKibya trick or artifice cannot be 
considered a bond fide option, but 
when shares have been actually pur- 
S Sed&paid for, the fact of their being 
purchased with a view to 

election is no objection. Townt 
Brewing Sc Malting Co. v. Blake 
(1882), 2 O. R. 175. — CAN. 

g. Misrepresentation by promoters— 
Whether action by individual share • 
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Sect . 12. — Membership : Sub-sect. 4, A . (a), (6) 
(c)0 

1205. Termination — Construction of memo- 
randum & articles.] — A colliery co. was a member 
of resp. co., & as such member was entitled to an 
indemnity against all proceedings, costs, damages, 
claims & demands in respect of compensation 
resulting from any accident to its workmen. By 
the arts, of assocn., “ Whenever a member’s 
protection has been determined he shall not be 
entitled to any indemnity in respect of any 
accident,” The colliery co. made default in pay- 
ment of a call, & resp. co. removed its name from 
the list of protected mines & works. The colliery 
co. was afterwards wound up. Resp. co. had 
become liable to pay an indemnity to the colliery 
co. in respect of an accident to applt, one of its 
workmen, which occurred while the colliery co. 
was still a member of resp. co. : — Held : the 
clause in the arts, of assocn. referred to accidents 
happening after the protection had been deter- 
mined, not to accidents which had happened 
while it was existing, & on the winding up of the 
colliery co. resp. co. was liable to pay compensa- 
tion to applt. under Workmen’s Compensation 
Act, 1906 (c. 58), s, 5. — Daff v. Midland Col- 
liery Owner’s Mutual Indemnity Co. (1913), 
82 L. .1. K. B. 1340 ; 109 L. T. 418 ; 29 T. L. li. 
730 ; 57 Sol. Jo. 773 ; 6 B. W. C. C. 799 ; 20 
Mans. 363, II. L. 

(b) Against Company . 

1206. Right of criticism — By circular to other 
shareholders.] — A shareholder in a co. had issued 
to his brother shareholder a circular intimating 
that- the co. was a rotten one & inviting their co- 
operation in self-defence. It was not alleged that 
he intended to continue issuing the circular, & 
the statements in it were not shown to be untrue : 
- ~ Held ; though the ct. had jurisdiction upon an 
interlocutory application to restrain the issue 
until the hearing, yet it would not do so, & the 
motion must be refused upon any one of the 
three following grounds : (1) that the statements 
were not shown to be false ; (2) that there was no 
allegation of any intention to continue to issue 
the circular ; (3) that it was a privileged com- 
munication. — Quartz Hill Consolidated Gold 
Mining Co. v. Beall (1882), 20 Oh. D. 501 ; 51 
L. J. Ch. 874 ; 46 L. T. 746 ; 30 W. R. 583, C. A. 
Annotations: — Consd. Bonnard v. Perryman, [1SD13 2 Ch, 


269. Held. Poulett (Commonly called Hinton) v. Chatl 
& Wlndus & Walford (1887), 4 T. L. R. 35. Mentt! 
Quarts Hill Gold Mining Co. v. Eyre (1883), 11 Q. B. I 
674 ; Pollard v. Photographic Co. (1888), 40 Ch. 1). 345 
London Motor-Cab Proprietors Assocn, & British Mote 
Cab. Co. v . Twentieth Century Press (1912) (Ltd.) (1917] 
T. L. R. 68. 


1207. Right to inspect books & documents— 
General rule.] — The books & papers of a co. ar< 
the property of its shareholders, who are entitlec 
to inspect them, though there is a secrecy claus< 
in the arts, of assocn. & though in the course oi 
inspection they will become acquainted wit! 
matters which should be kept secret. But it is 
their duty not to divulge such information so 
acquired ; & the ct. will restrain them by injunc- 
tion from so doing, & will punish them should they 
offend. — Re Joint-Stock Discount Co., Ltd., 
Ex p . Buchan (1866), 36 L. J. Ch. 150 ; sub nom . 
Re Joint Stock Discount Co., Buchanan’s 
Case, 15 L. T. 261 ; 15 W. R. 99. 

Annotation : — Reid. lie North Brazilian Sugar Factories Co. 

(1887), 57 L. J. Ch. 110. 


1208. Books — To prove justification in 

libel action.] — A shareholder in a joint-stock 
company is not entitled to an inspection of their 
books for the purpose of proving a plea of justifica- 
tion in an action against him for libel imputing 
insolvency to the co. — Metropolitan Saloon 
Omnibus Co., Ltd. v. Hawkins (1859), 4 H. Sc N. 
146 ; 32 L. T. O. S. 281 ; 5 Jur. N. S. 201 ; 157 
E. R. 792. 


Annotations : — Consd. Arnold & Butler v. Bottomley, 11908] 
2 K. B. 151. Retd. Yorkshire Provident Life As see. i\ 
Gilbert & Uivington, [1895] 2 Q. B. 148. 


1209. Accounts — Provision in articles — 

Effect of voluntary winding up.] — A clause in the 
arts, of assocn. of a co., directing that the books of 
account, thereby directed to be kept, should, 
subject Id any reasonable restrictions as to the 
time Sc manner of inspecting the same that might 
be imposed by the co. in general meeting, be open 
to the inspection of the shareholders during the 
hours of business, is no longer applicable when 
the co. is under voluntary liquidation. — Re York- 
shire Fibre Co. (1870), L. R. 9 Eq. 650 ; sub 
nom . Re Yorkshire Fibre Co., Ex p. Norvall, 
18 W. R. 541. 

Annotation -Folld. Re Kent Coalfields Syndicate [1898] 

1 Q. 13. 754. 

Register of members.] — See Nos. 1295, 1296, 

post . 

1210. Debenture trust deeds — No right.] — 


holders lies .} — Individual shareholders 
cannot take action against promoters 
lor damages caused by alleged mis- 
representations by the latter as to the 

£ rospects of the co. when formed, the 
ljury, if any, being an injury to the 
co., not to the respective shareholders. 
If the shareholders could bring such 
action a delay of four years, during 
which they suffered the business of 
the co. to go on with full knowledge of 
tho alleged misrepresentations, would 
disentitle them to relief. — Beattt v. 
Nerlon (1886), 13 S. C. R. 1.— CAN. 

h. Resolution adopted by majority 
intra vires — Minority cannot restrain 
carrying out of resolution — Unless fraud 
on minority .}— The ct. will not at the 
instance of a minority Interfere to 
restrain the carrying out of a resolution 
adopted by a majority intra vires , 
unless it clearly appears that such 
resolution practically constitutes a 
fraud on such minority. — English v. 
New Rietfontein Deep Level 
Gold Mining Co„ Ltd., Liquidators 
(1895), 2 O. R. 249.— S. AF. 

k. Shareholder lending money to com- 
pany — Rate of commission fixed by 
directors — Shareholder can dispute rate.] 
— Pltf. waB a shareholder of a co.. 


tho trust deed of which empowered its 
directors to fix tho rate of commission 
chargeable on moneys handled. The 
rate had been fixed at 5 per cent, 
but thore was no evidence to show that 
the shareholders knew of the rate so 
fixed : — Held : pltf. was not estopped 
from disputing the rato so fixed, & 
whether a shareholder or not, he would 
be entitled to object if the rate so 
fixed Sc charged was unreasonable in 
a ease in which he himself had entrusted 
the handling of moneys to the co. — 
Tyson v. Griqualand West Board 
of Executors (1905), 10 H. C. 1. — 
S. AF. 

1, Contract right cannot be extin- 
guished — By majority of similar class 
of shareholders.}— The contract rights 
of a shareholder cannot bo extinguished 
by a majority of the class of share- 
holders to whom he belongs or by the 
oo. — Gill v. Arizona Copper Co., 
Ltd. (1900), 2 F. (Ct. of Sess.) 843 ; 37 
Sc. L. R. 602 ; 7 S. L. T. 439.— SCOT. 

PART III. SECT. 12, SUB-SECT. 4.— 

A. (b). 

12071. Right to inspect books 6b docu- 
ments — General rule.] — A shareholder 
of a co. registered under Cos. Act, 1899, 


apart from any right conferred upon 
the shareholders under its arts, of 
assocn., is not entitled as of right to 
investigate the eo.’s affairs. His 
right is merely the common law right 
of a member of a corpn. to inspect its 
documents upon some sufficient cause 
shown. — Kdman v. Ross (1922). 22 
S. R. N. S. W. 351.— AUS. 


1207 ii. .] — As a gonoral rule 

& failing any legislative enactmont or 
an agreement to the contrary, a share- 
holder, being entitled to share in the 
co.’s profits, is entitled to inspect the 
books, documents & balance-sheet of 
the co. ; but the co. by its arts, of 
assocn. may restrict this right Having 
a right to inspect a balance-sheet a 
shareholder has a right to take a copy. 
The ct. will not assist a shareholder 
who claims an inspection for some 
improper purpose. The onus is on 
the co. to show that the purpose is 
improper. — Hobkn v. Cape Town 
Stevedoring Co., Ltd. (1915), 6 
C. P. D. 326.— S.AF. ' 


m. Right to have inspection of com- 
pany's affairs .] — In a co. consisting 
of seven shareholders, pltfs., four of 
the shareholders holding 25 per cent, 
of the stock, claimed that there had 
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Burn v. London & South Wales Coal Co. & 
Risca Investment Co. (1800), 7 T. L. R. 118. 

- — As director.] — See No. 1210, ante. 

See, also, Sect. 28, sub-sect. 4, 0., post . 

1211. Counsel’s opinion — Taken by com- 

pany Extent of right.] — The rule that where a 
co. takes the opinion of counsel & pays for it out 
of the funds of the co., a shareholder has a right 
to see it does not apply where the co. has brought 
an action against the shareholder, even although 
the shareholder has set up a counterclaim alleging 
the invalidity of the resolution authorising thS 
action. — W oodhouse & Co., Ltd. v . Woodhouse 
(1914), 30 T. L. R. 559, O. A. 

1212. Whether right to publish information 

acquired included.] — Re Joint-Stock Discount 
Co., Ex p. Buchan, No. 1207, ante . 

1213. Whether right to copies included — 

Register of mortgages.] — The right of a creditor or 
member of a co. to inspect the register of mtges. 
under 1802 Act, s. 43, includes a right to take copies 
of the register. — Nelson v. Anglo-American Land 
Mortgage Agency Co., [1897J 1 Ch. 130 ; 00 
L. J. Ch. 112; 75 L. T. 482; 45 W. R. 171; 
13 T. L. R. 77 ; 41 Sol. Jo. 112. 


Annotations -Folld. Boord v. African Consolidated Land 
& Trading Co., [1898] 1 Ch. 596. Apld. Bevan r. Webb, 
1 1901 J 2 Ch. 59. Refd. lie Balaghat Gold Mining Co. 
(1901), 49 W. R. 625. 


Register of members.] — See Nos. 

1290, 1298, post. 

1214. Without payment — Documents 

in possession of liquidator.] — Re Arauco Co., 
[1899] W. N. 134. 

Banking company.] — See Bankers & 

Banking, Vol. III., pp. 305 et seq . 

Corporate bodies generally.] — See Corpora- 
tions, Vol. XIII., pp. 302 et seq . 

In winding up.] — See Sect. 30, sub-sect. 19, 

D., post. 

Right to share certificate.] — See Sect. 18, sub- 
sect. 2, post. 

In respect of non-disclosure in prospectus.] — See 

Sect. 8, sub-sect. 2, C., ante. 


In respect of misrepresentation in prospectus.] — 

See Sect. 8, sub-sect. 3, C., ante . 

In respect of memorandum & articles departing 
from prospectus.] — See Sect. 8, sub-sect. 4, ante. 

To petition for winding up.] — See Sect. 30, sub- 
sect. 3, B. (c), post. 

Rectification of the register of members.] — See 

Sect. 13, sub-sect. 5, B. ( d ), ante. 

(c) Against Directors . 

1215. Directors guilty of misconduct — Fraudu- 
lent conduct — Relief in equity.] — The holders of 
shares in a joint stock co., purchased immediately 
from the co., are entitled to relief, in equity, 
against the fraudulent conduct of the directors. — 
Blain v. Agar (1828), 2 Sim. 289 ; 57 E. R. 797. 

Annotations : — Mentd. Small v. Attwood (1832), You. 407 ; 
Fonu v. Craig (1838), 3 Y. & C. Ex. 216 ; Wilson v . 
Stanhope (1846), 2 Coll. 629 ; Stewart v. Austin (1866), 
15 W. R. 122 ; Pook v. Gurney (1871), L. R. 13 Eq. 79. 

Apart from prospectus — Inducing con- 
tract to take shares.] — See Sect. 28, sub-sect. 0, 
B. (d), post . 

Non-disclosure in prospectus.] — See Sect. 8, 

sub-sect. 2, O., ante. 

Misrepresentation in prospectus.] — See 

Sect. 8, sub-sect. 3, D., ante. 

Representative action by shareholders.] — 

See No. 4100, post. 

Obtaining benefits at expense of share- 
holders.] — See Sect. 28, sub-sect. 0, 0. & D., post. 

1216. Directors exceeding powers — When re- 
strained.] — Although it is the undoubted right of 
every shareholder in a co. to prevent the directors 
from exceeding their powers, still, where it ap- 
pears that pltf. is merely a puppet in the hands 
of others, not shareholders in the co., who in- 
demnify him against the costs of the suit, the ct. 
will not interfere by interlocutory injunction. — 
Filder v. London, Brighton & South Coast 
Ry. Co., Barciiard v. Brighton, Uckfield & 
Tunbridge Wells Ry. Co. (1803), 1 Hem. & M. 
489 ; 71 E. R. 214. 

Annotations: — Mentd. Seaton v. Grant (1867), 36 L. J. Oil. 
638 ; Bloxam v. Met. Ry. (1868), 3 Ch. App. 337. 


been mismanagement of the co.’s 
funds in the payment out of largo 
sums to the president & secretary, 
for salaries or services, without any 
legal authority therefor, & in the 
failure to declare any dividends though 
the co. had made largo profits. Sc that 
no satisfactory investigation or state- 
ment of the co.'s affairs could be 
obtained though frequently applied 
for, & that it was impossible to ascer- 
tain the co.'s true financial standing. 
In these circumstances an investi- 
gation of the co.'s affairs was directed. 
— Waddell v. Ontario Canning Co. 


(1889), 18 O. R. 41.— CAN. 

n. .J — The object of Mani- 

toba Joint-Stock Companies Act. 
R. S. M. 1902, c. 30, s. 81, as amended 
by 4 & 5 Edw. VII. c. 5, providing 
for the appointment by a judge, if 
he deems it necessary of an inspector to 
examine Sc report on the affairs of a 
joint-stock co. incorporated under the 
Act, on the application of shareholders, 
is simply that facts & circumstances 
not otherwise open may be disclosed 
to those concerned. A judge, there- 
fore, should not make suen order 
unless it is made to appear that there 
is reason on substantial grounds to 
believe that material information 
regarding tho affairs or management 
of the co. is being concealed or with- 
held from shareholders whose Interests 
entitle thorn to the disclosure, & It 
is not sufficient to adduce facts merely 
tending to show mismanagement by 
the directors . — Re Town Topics Co., 
Ltd. (1911), 20 Man. L. K. 574. — CAN, 

o. In the absence of some 


definite allegation of misconduct, or 
some suggestion that tho directors 
or tho majority of the shareholders 
are concealing things, or are acting 
unfairly to tho minority, an applica- 
tion, under Cos. Act, 1882, s. 90, for 
the appointment of inspectors to 
oxamine into tho affairs of a co., 
& to report to tho ct. will not be 

{ rranted. Tho more fact of ruinous 
oss sustained by the co. is not in itself 
a ground for granting such an applica- 
tion . — Re Mercantile Finance Co. 
(1894), 12 N. Z. L. R. 248.— N.Z. 

p. Right to an account .] — The Ct. 
of Ch. will grant a decree for au 
account of the dealings of an incor- 
porated trading co., at the instance 
of a shareholder therein, although 
there is no allegation that tho co. is 
insolvent. — Phillips v. Royal Nia- 
gara Hotel Co. (1878), 25 Gr. 358 - 
CAN. 

q. Right to injunction — To restrain 
carrying out of resolution — Ap- 
plication must be bond fide.] — The 
ct. will not consider tho quantum of 
interest of shareholders in a co. who 
seek for an injunction to restrain a 
co. from carrying into effect a parti- 
cular agreement, nor whether their 
interest would entitle them to veto at 
a mooting of tho co. ; but when 
petitioners had purchased two shares 
for a nominal consideration, after the 
agreement which they complained of 
had been entered into, & with full 
notico of it, Sc for the purpose of 
preventing its completion, the et. 
refused an njunotlon. — M 'D onnell 


v. Grand Canal Co. (1853), 3 I. Ch. R. 
578.— IR. 

PART III. SECT. 12, SUB-SECT. 4.— 

A. (o). 

r. Shareholders suffering damage — 
Whether one can sue alone for his 
share of damage — Mere irregularity on 
part of directors.] — A shareholder of 
a eo. cannot, as such shareholder Sc 
without In any way referring to or 
binding other shareholders, institute 
an action to obtain his proportion of 
damage alleged to have resulted from 
a mere irregularity on the part of the 
directors, affecting him in common 
with all other shareholders, — Stanley 
v. Moore (1891), 17 V. L. It. 285.— 
AUS. 

s. Directors acting in 

excess of authority.] — A shareholder is 

^entitled to maintain suit on behalf of 
himself Sc other shareholders against 
directors of a co. acting in excess of 
authority conferred upon them by 
arts, of assocn., when such action 
involve taking away of an individual 
right vested in shareholder by art. — 
Davis v. Commercial Publishing Co. 
of Sydney, Ltd. (1901), 1 S. R. 
N. S. W. 37.— AUS. 

t. .] — Tho arts, of assocn. 

of a co. incorporated under Oos. 
Act, provided that : “ The co. not- 
withstanding that tho whole number 
of shares in tho capital may not be 
subscribed for or Issued, may com- 
mence Sc carry on business when, in 
the judgment of tho director, a 
sufficient number of shares shall have 

O 
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Companies. 


Sect. 12. — Membership : Sub-sect. 4, A. (c) & ( d ) & 
B . (a). } 

1217. Conferred by resolution — Issue of 

new capital.] — A ct. of equity will not interfere 
with the internal management of a joint stock or 
incorporated co. But where the directors of a 
railway co., acting upon an old resolution of the 
shareholders, authorising the directors to raise 
additional capital, & without notice to the general 
body of the shareholders, are about to issue new 
shares & appropriate them for an object different 
from that in respect of which the power was 
given to raise moneys by the issuing of shares, 
the ct. will interfere by injunction to restrain the 
directors from issuing & appropriating such shares. 

A contractor who has made a railway, & been 
paid by shares instead of cash, has all the same 
rights & privileges, as to voting & otherwise, in 
respect of the amount of his shares, as any other 
shareholder. — F raser v . Whalley, Gartside v. 
Whalley (1864), 2 Hem. & M. 10 ; 11 L. T. 176 ; 
71 E. R. 361. 

Annotations: — Apld. Punt v. Symons, [1903] 2 Ch. 306; 

Piercy v. Mills, [1920] 1 Ch. 77. 

See , generally , Sect. 28, sub-sects. 6, 6, post 

(d) Against other Shareholders . 

1218. To enforce judgment — Obtained against 
company.] — The A. co. having amalgamated with 
the B. co., by the deed of amalgamation those 
shareholders of the A. co. who joined the B. co. 
were, & those who refused to join were not, en- 
titled to indemnity from the B. co. against the 
liabilities of the A. co. W., one of the share- 
holders of the A. co. who refused to join the B. co., 
bought up a judgment debt against the A. co., 
& there being no assets of the A. co. applied, in 
the name of the creditor, under s. 68 of the 7 & 8 
Viet., c. 110, for execution against C., one of the 
shareholders of the A. co., who had joined the 
B. co. : — Held : this was a fraudulent use by W. 
of the debt in order to relieve himself from liability 
at the expense of his co-shareholders who had 
joined the B. co., & the application was refused 
with costs. — W oodhams v. Anglo-Australian & 
Universal Family Life Assurance Co. (1864), 

2 De G. ,T. & Sm. 162 ; 3 New Rep. 697 ; 10 L. T. 
178 ; 10 Jur. N. 8. 482 ; 12 W. R. 674 ; 46 E. R. 
337, L. JJ. 

Annotation: — Const). Re Hercules Insce., Brunton’s Claim 
(1874), L. It. 19 Eq. 802. 


1219. Right of majority of shareholders — To 
bind minority — Agreement to allow forfeiture of 

property.] — Applt., a shareholder in a joint-stock 
gold-mining co. in Victoria, took proceedings to 
obtain possession of a claim belonging to the co. 
for a forfeiture under the Mining Act of the 
colony. By an agreement with a majority of the 
shareholders of the co., viz., all the shareholders 
except resps., applt., in consideration of their not 
opposing his proceedings to enforce a forfeiture, 
guaranteed them in the event of his success the 
full benefit of their shares : — Held : such an 
arrangement was one that a ct. of equity could 
not allow to stand. — Smith v . Harrison (1872), 
27 L. T. 188 ; 20 W. R. 694, P. C. 

Amalgamation of company — Rights 

of dissentient shareholders.] — See Sect. 37, sub- 
sect. 13, E. (a), post . 

1220. Resolution giving power to 

expropriate.] — Deft, co., not having power under 
its original arts, of assocn. to acquire compulsorily 
the shares of members, passed special resolutions 
altering its arts. & introducing a power enabling 
the majority of the shareholders to determine 
that the shares of any member, other than a 
certain named co., should be offered for sale by 
the directors to such person or persons, whether 
a member or members or not, as they should 
think fit at the fair value to be fixed from time 
to time at stated intervals by the directors. 

The shareholders in deft. co. were principally 
cos. & persons manufacturing tinplates who were 
originally invited to become shareholders on the 
understanding that, although under no legal 
obligation to do so, they were to take the steel 
bars required for their tinplates from deft. co. 
which was formed as a private co., with the object 
of providing such supply. Pltf. co., which was 
an original shareholder of deft, co., subsequently 
withdrew its custom & transferred it to a new 
rival steel co. which pltf. co. had been instru- 
mental in forming. Being unable to acquire pltf. 
co.’s shares by agreement, deft. co. passed the 
resolutions in question with the object of acquiring 
pltf. co.’s shares & of protecting deft. co. against 
conduct on the part of its shareholders detrimental 
to the interests of the co. : — Held : the resolutions 
in conferring an unrestricted & unlimited power 
on the majority of the shareholders to expropriate 
any shareholder they might think proper at their 
will & pleasure, went much further than was 


been subscribed for to Justify them in 
so doing.” After publication of the 
first balance-sheet, which showed a 
loss on tho year’s working, an action 
was raised by a shareholder, whose 
shares had been allotted to him after 
the incorporation of tho co. to have A., 
Sc other persons, who were directors of 
the co. at tho date of allotment, 
ordained to accept a transfer of these 
shores Sc to repay him the amount 
of his subscription. He averred that 
at the date of allotment no sufficient 
capital had been subscribed to justify 
defender proceeding to allotment or 
commencing business ; that they had 
done so recklessly & negligently, Sc 
without exercising any judgment in 
the matter & that they had acted 
ultra vires Sc in breach of their duty 
to pursuer : — Held : pursuer, as an 
individual shareholder of a oo. still 
carrying on business, was not entitled 
to suo the directors for damages to 
himself arising from an alleged wrong 
to the co. by acts of the director of 
such a nature as might be sanctioned 
Sc confirmed by the co. as he did not 
allege that he had called tho attention 
of the co. to the matter Sc had been 
outvoted. — Brown v. Stewart (1898), 
1 F. (Ct. of Sees.) 816 ; 36 Sc, L. It. 


221.— SCOT. 

a. False reports issued 

by directors.] — An action founded on 
fraud, not merely by lending money 
to insolvent persons which might bo 
ratified by tho co., but by systemati- 
cally making false reports. 8c declaring 
false dividends which latter could not 
be ratified by the co., could be main- 
tained by an individual shareholder, — 
Davidson v. Tullocii (1860), 22 
Dunl. (Ct. of Sess.) 7 ; 3 Macq. 783 ; 
32 Sc. Jur. 363.— SCOT. 

PART III. SECT. 12, SUB-SECT. 4.— 

A. (d). 

b. Shareholder member of solicitor y s 
firm acting for company — May sue for 
his costs. }— At a meeting of certain 
shareholders in a mining co. of whom 
B. an attorney was one, it was agreed 
that B.’s firm should act for such 
shareholders in certain litigation re- 
lative to the co. 8c might charge for 
their services notwithstanding B. 
was a shareholder. In an action by 
B. Sc his partners against the other 
shareholders thero was a verdict for 
pltfs. for the amount of their bill of 
costs. On a rule for a nonsuit: — 
Held: pltfs. were competent to sue 


under such an agreement. — Bennett 
v. Solomon (1867), 4 W. W. Sc A’B. 
227.— AUS. 

o. Secret profit made by two share - 
holders of company— Bargain with 
purchaser to use their power in influenc- 
ing sale — Profit belongs to company — 
As part of purchase-money.] — A secret 
agreement by an intending purchaser 
with one of several shareholders, to 
pay Min a sum of money in considera- 
tion of his using his influence with the 
other shareholders to promote a sale 
of the co.’s assets at a certain price, is 
founded on an illegal consideration. 
Money paid under such an agreement, 
being really paid in order to obtaiii 


Two shareholders in a newspaper 
co. one being a contributor & the other 
managing director Sc editor, entered 
mto an agreement for the purpose of 
preventing a projected Bale of the 
co. s assets, unless they individually 
received a consideration from the 

S mvbaser for the sale of their shares 
i addition to the price offered per 
share to the sbi 
They accordingly 




Part III.— Compares under Companies (Consolidation) Act, 1908, etc. 195 


necessary for the protection of co. from the 
conduct of shareholders detrimental to the ce.’s 
interests, A the power thereby conferred could 
not be bond fide or genuinely for the benefit of the 
co. as a whole A was not such a power as could 
be assumed by the majority. — Dafen Tinplate 
Co., Ltd. v. Llanelly Steel Co. (1907), Ltd., 
[1920] 2 Ch. 124 ; 89 L. J. Ch. 346 ; 123 L. T. 
225 ; 36 T. L. R. 428 ; 64 Sol. Jo. 446. 

Meetings generally.] — See Sect. 30, sub-sect. 3, 
post. 

B. Liabilities. 

(a) In General. 

1221. For debts of company — Not directly liable 
to creditor.] — Oakes v. Turquand A Harding, 
Peek v. Turquand A Harding, Re Overend, 
Gurney A Co., No. 1, ante. 

Under 1845 Act.] — See Part IX., Sect. 6, 

sub-sect. 4, B., post . 

1222. May be liable on call made to 

pay creditors — Though having defence to calls 
generally.] — Oakes v. Turquand A Harding, 
P ee k v. Turquand A Harding, Re Overend, 
Gurney A Co., No. 1, ante. 

1223. Authority of company to pledge 

credit of shareholder — Business in country not 
recognising limited liability.] — An English limited 
co., registered under the Cos. Acts, was empowered 
by its memorandum A arts, of assocn. to do 
business in a foreign country, A to do all such 
things as might be necessary to comply with the 
statutory enactments of the country. By the 
law of the foreign country no corpn. organised 
outside the country was allowed to do business 
within it on more favourable terms than were 
prescribed by law for corpns. organised within it. 
By the law of the foreign country each stock- 
holder in a corpn. was individually A personally 
liable for a part of the debts of the corpn. pro- 

ortionate to his share of its capital. The co. 
aving failed to pay a debt which after having 
been registered in the foreign country it had in 
the course of business contracted there, the 
creditor brought an action in England against a 
shareholder whose shares were fully paid up, 
claiming to recover from him a part of the debt 
proportionate to his interest in the capital : — 
Held : there were no facts from which an authority 
from the shareholder to the co. to pledge his per- 
sonal credit could be implied, A he was not liable. — 
Risdon Iron A Locomotive Works v. Furness, 
[1906] 1 K. B. 49 ; 75 L. J. K. B. 83 ; 93 L. T. 


687 ; 54 W. R. 324 ; 22 T. L. R. 45 $ 50 Sol. Jo. 
42 ; 11 Com. Gas. 35, G. A. 

Shares taken in name of nominee — True owner 
liable to be put on list of contributories.] — See 

No. 1377, post. 

1224. Joint ownership — Liability survives on 
death of joint owner.] — Re Maria Anna A Stein- 
bank Coal & Coke Co., Maxwell’s Case, Hill’s 
Case, No. 436, ante. 

To take up & pay for shares — As signatory to 
memorandum.] — See Sect. 7, sub-sect. 6, ante. 

Under contract to take shares.] — See, 

generally , Sect. 17, post. 

Shares issued as fully-paid.] — See Sect. 20, 

sub-sect. 2, post. 

To promoters*] — See No. 81, ante. 

To signatories of memorandum.] — 

See Sect. 7, sub-sect. 6, A. (6) ii., ante. 

1225. Pretended payment of considera- 

tion.] — B., at the request of A., a director of a co., 
signed a letter of application for 1,000 shares ; 
the shares were allotted to him, A share certificates 
were issued by the co. stating that the shares were 
fully paid-up. The moneys due in respect of the 
shares on application A allotment were nominally 
paid by A., A receipts, in B.’s name, for the 
amounts so paid were given by the bankers of the 
co. The moneys so paid by A. were drawn out 
again by him a day or two afterwards. The co. 
was afterwards ordered to be wound up. B. was 
settled on the list of contributories in respect of 
these shares, A a call order was made : — Held : on 
motion to discharge the call order, B. was liable 
to pay the call, as there had in fact been no 
payment to the co. of the moneys due in respect 
of these shares ; A motion refused with costs. — 
Re Eupion Fuel A Gas Co., Aspin all’s Case 
(1877), cited in 8 Ch. P. at p. 396 ; 36 L. T. 362, 
C. A, 

Annotations : — Reid. Re Englelleld Colliory Co. (1878), 8 

Ch. D. 388. Mentd. Re Northern Counties Bank (1883). 

31 W. K. 546. 

Calls.] — See Sect. 21, sub-sect. 4, post. 

1226. Limited to liability on shares.] — (1) The 

sale of all a co.’s assets A all its undertaking A the 
distribution of the proceeds cannot be a corporate 
object so that under a clause for that purpose 
introduced into the memorandum of assocn. such 
a sale A distribution can be made without regard 
to the provisions of sect. 161 of the 1862 Act. 

(2) A co. limited by shares cannot by its memo- 
randum A arts, of assocn. provide as part of its 
constitution tliat in an event the corporator shall 


to treat with the purchaser, the result 
being that they received £100 per 
share for each held by them, the price 
paid to the other shareholders being 
£75 per share. They then attended 
meetings of the shareholders, & moved 
resolutions In favour of the sale. 
The transaction becoming known to tho 
shareholders after the sale, legal pro- 
ceedings were threatened by them, when 
one of the shareholders paid over the 
money received by him to the 
liquidators of the co., * conditionally 
as he alleged, A afterwards sued to 
recover it. At the trial a verdict was 
entered by consent, for the amount 
claimed, with leave to defts. to move 
to enter a verdict for them ; — Held : 
the transaction was fraudulent, A 
pltf. was a trustee for the co. in respect 
of tiie money received. — Stanford v. 
Gillies (1879), O. B. A F. 91.— N.Z. 


PART III. SECT. 12, SUB-SECT. 4. — 

B. (a). 

d. Liability for calls — Though articles 
of association not strictly complied 
with.] — In an action against deft, 
for the amount of a call A interest 


thereon, evidence was given that deft., 
who was both secretary of the co. A a 
shareholder, had signed the notice of 
tho call sent to the other shareholders 
in Sydney but it was not shown that 
any advertisement had been inserted 
in newspapers at Sydney or Brisbane, 
according to the arts, of assocn. 
A share register was put in evidence 
purporting to be a register of the 
Sugar Loaf Tin Mining Co., the page 
on which defts. name appeared 
being dated Sept. 9, 1872, but on the 
same page was tho date Jan. 15, 1873. 
The minute book contained in defts. 
handwriting a resolution dated Dec. 5, 
1872, that a call of sixpence be made : 
— Held: deft, was a member of the co., 
A had received sufficient notice of the 
call, which had been properly made ; 
A as the register book complied with 
all the statutory requirements, the 
whole page must be read together A 
was rightly admitted as evidence of 
membership ; A deft, was liable for 
the amount of the call with interest 
thereon. — Sugar Loaf Mining Co. 
v. Pile (1874), 4 Q. S. C. It. 62.— AUS. 

1226 i. Limited to liability on shares. ] 


JUmWUOCK <JOS. ACC, 1844 (c. 110), 

s. 68, provides a summary proceeding 
whereby a creditor who has obtained 
a judgment or decree against any co. 
incorporated thereunder, may call 
on any shareholder, by motion or 
otherwise according to tho practice 
of tho various cts., to pay his claim. 
Upon such an application against share- 
holders resident in Canada by a 
creditor who had obtained a decree : 
— Held : the statute did not apply 
to proceedings in Canadian cts.— 
Penley v. Beacon Assurance Co. 
(1864), 10 Gr. 422.— CAN. 

122611. .] — In an action brought 

against a stockholder by a creditor 
of tho co. to recover amounts due A 
unpaid on cortain shares, deft, pleaded 
that prior to the issuing of tho wilt in 
this action cortain other actions had 
been commenced against him to enforce 
payment of tho same amouats, A 
that they were still pending : — Held : 
tho plea was no defence, as it did not 
show payment to some one or more 
entitled to it. — Perry v. McCraken 
(1878), 7 P. R. 32.— CAN. 

1226 ill. — — — In 1872flve persona 
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Sect . 12. — Membership; Subsect . 4, B . (a), (6) 
(£).] 

either submit to a liability in excess of the limit 
of liability on liis shares or shall be dispossessed 
of his status as corporator. 

Where a limited co., which had issued 1,770,386 
fully-paid shares of £1 each, acting under the 
powers of its memorandum & arts, of assocn. 
passed resolutions in general meeting approving 
a scheme of reconstruction & for a voluntary 
winding up, & by the scheme the undertaking 
of the co. was to be sold to a new co. to be formed 
for the purpose in consideration of a like number 
of £1 shares in the new co., credited with 17s. 6 d. 
per share as paid thereon, & the payment of the 
debts & the costs of liquidation of the old co., & 
the liquidator was to oiler the shares in the new 
co., credited as aforesaid, for distribution among 
the members of the old co., at the rate of one of 
such new shares for each share in the old co. held 
by such members, &, in the event of any of the 
members not accepting their due proportion of 
such shares within a limited time, was to use his 
best endeavours to sell such shares & distribute 
the net proceeds among the non-accepting members 
in proportion to the number of shares in the 
old co. held by them respectively : — Held : the 
scheme was ultra vires . — Bisooon v. Henderson’s 
Transvaal Estates, Ltd., 11908] 1 Oh. 743 ; 77 
L. .1. IJli. 486 ; 98 L. T. 809 ; 24 T. L. R. 510 ; 52 
8ol. Jo. 412 ; 15 Mans. 163, 0. A. 

Annotations : — As to (1) Apld. Etheridge v. Central Uruguay 
Northern Extension Ry., [1913] 1 Ch. 425. Reid. He 
Jewish Colonial Trust (Juodische Colonialbank), 11908] 
2 Cli. 287 ; lie Guardian Assce., [1917] 1 Ch. 431 : He 
Anglo-Continental Supply Co., [1922] 2 Ch. 723. As to 
(2) Consd. Re Anglo -Continental Supply Co., [1922] 
2 Ch. 723. Reid. Hickman v. Kent or Romney Marsh 
Sheep Breeders' Assocn., [1915] 1 Ch. 881 ; Re Araniavo 


Franckc Mines, [1917 ] 1 Ch. 451 : Dibble v. Wilts & Somer- 
set Farmers, [1923] 1 Ch. 342. Generally, Mentd. Thomson 

v. Henderson's Transvaal Estates (1908), 98 L. T. 815. 

Liability to charging order — Whether shares held 
in own right under Judgments Act, 1838 (c. 110), 

s. 14.] — See Execution. 

Shareholder a trustee.]— See Sub-sect. 5, B., 
post. 

Shareholder an executor.] — See Sect. 24, sub- 
sect. 1, ]J0St, 

(b) Extent. 

1227. Unlimited company — Insurance company 
— Liability on policies limited to assets — Members 
not liable on policies beyond amounts of their 
shares.] — An unregistered assurance society issued 
policies under which the assets of the co. alone 
were liable. The co., being insolvent, was regis- 
tered as an unlimited co. under 1862 Act, & 
immediately afterwards ordered to be wound up : — 
Held : the shareholders were liable beyond the 
amount of their shares for the expenses of the 
winding up ; but there was no liability beyond 
the amount of the shares for any breach of con- 
tract involved in ceasing to carry on business. — 
Lethbridge v. Aj>ams, Ex p. International Life 
Assurance Society (Liquidator) (1872), L. R. 
13 Eq. 547 ; 41 L. J. Ch. 710 ; 26 L. T. 147 ; 20 
W. R. 352. 

1229. Members liable beyond 

amounts of shares for expenses of winding up.] — 

Lethbridge v. Adams, Ex p. International 
Life Assurance Society (Liquidator), No. 
1227, ante. 

Effect of subsequent registration as limited 

company.] — See Part 111., Sect. 4, sub-sect. 5, ante. 

1229. Limited company— General rule.] — Two 

shareholders & directors of a joint stock co. pro- 


filed In the registry office a declaration 
that they wore desirous of forming 
a joint-stock co., by the namo of the 
Dominion Safety Gas Co., for the 
object of the manufacture & or sale 
of the machinery & materials for the 
manufacture or production of gas 
from evaporating fluids, & gas fixtures 
of all kinds, 8c also the lighting of 
cities, etc., with gas, with a capital 
stock of 86,000, in 300 sharea of 820 
each, Sc three of defts. were stated 
to be trustees. Subsequently these 
trustees met Sc passed bye-laws as to 
the government of the co. On Feb.17, 
1873, a meeting of the shareholders 
was hold, when an agreement was 
entered into for tho purchase of a 
patent for tho manufacture of gas, 
& a resolution was passed that tho 
shareholders should pay on their 
stock enough to make a working 
capital of $1,250. An agreement was 
made that the stock should be divided 
up between the five defts. in pro- 
portions stated, Sc those defts., as 
shareholders, subsequently met, in- 
creased tho number of trustees from 
three to five, & elected themselves such 
trustees. No stock was ever sub- 
scribed for or anything ever paid 
theroon, tho money required to carry 
on the business being raised from 
time to time by contribution. Tho co., 
in 1874, put up a gas machine In pltf.'s 
residence, which, on Feb. 12, 1874, 
exploded, & injured pltf., for which 
he sued the co. Sc recovered damages, 
Sc on Feb. 29, 1876, judgment was 
entered, Sc & ft. fa. issued against the 
co.. which was returned nulla bona. 
This action was then brought against 
defts., as shareholders, for the amount 
of the unpaid stock, 8c also as trustees 
ou their individual liability under the 
Act for neglecting to publish within 
twenty days after Jan. 1, 1875, as 
required by the Act, a report stating 
the amount, of tho capital stock actually 


paid & of tho then existing debts oi 
the co., or to insert therein pltf.'H 
claim as one of such existing debts : — 
Held ; defts. were not liable as share- 
holders in the co. to pltf., as a creditor, 
for to create such liability, under the 
statute, there must bo a subscription 
for stock ; & tho fact that they had 
acted & been treated as shareholders 
would not enable a creditor to proceed 
against them as such ; & neither were 
they liable as trustees for neglecting 
to mako the report, for pltf.’s claim 
was not an existing debt at the time 
of such neglect, nor until tho entry 
Judgment. — Obler v. Bowell 
(1878), 43 U. C. R. 40.— CAN. 


1228 iv. .] — A circular was issued 

wi t h the knowledge of tho directors 
of deft, co., which, amongst other 
things, sot out that “ loans can be 
paid at any time Sc a discharge of tho 
mtge. will bo given, tho rule of the 
society being, when this privilege is 
taken advantage of, to charge threo 
months’ additional interest at the same 
rate at which the loan was made.*’ 
Pltf. saw this circular exposed in the 
office of an appraiser of the co. through 
whom the loan was effected, Sc was 
thereby induced to mtge. his land tor 
twenty years, the loan to be repayable 
on tho instalment plan \—Hdd : al- 
though the mtge. recited that tho 
mtgor. was a member of the society, 
having subscribed for 88 shares of 
tho stook, which the society had 
agreed to pay him in advance on 
receiving that security therefor, etc., 
without express stipulation to 
that effect, the mtgor. could not bo 
affected by rules made subsequently to 
the execution of tho mtge., even if he 
could under the system under which 
the operations of the society wore 
carried on be considered a member 
when he had received the amount 
of his shares j hut that at all events 


his liability could not be extended 
boy end the dear words of his con- 
tract, which did not point to any 
but the then existing rules. — Hoggins 
v. Ontario Loan & Debenture Co. 
(1882), 7 A. It. 202.— CAN. 


1226 v. 


-.] — In ordinary circum- 


stances there is no liability to pay 
for shares until a cull is made, & notice 
thereof given to a shareholder, & 
until that time Stat. Limitations does 
not begin to run against the co. 
I hereforo persons named in the 
charter issued in 1880 as shareholders 
were in 1891 held liable to pay tho 
amount of their shares, no formal 
call having in the meantime been made. 
— Re Haggkrt Brothers Manu- 
facturing Co., Pkakkr & Runions* 
Case (1892), 19 A. R. 582.— CAN. 

1226 vi. .]— It is questionable 

whether British Columbia Railway 
Act, 1890, s. 38, providing that every 
shareholder shall bo individually liable 
to the creditors of the co. for the 
debts of the co. to an amount equal 
to the amount unpaid on tho shares 
held bv him, can be worked out in 
any other way than by a winding up 
of the co. & the making of calls on 
the contributories.— Edison General 

b!ou: 0 3 5 4 0 -Ca£ DM0NM (1898) * 4 

. vii. - — .]— The liability of a 
shareholder is to be measured by his 
contract. The ct. cannot expand this 
contract ; nor will it fix upon a party 
any engagement larger or other than 
that into which ho has entered. — 
He Modern House Manufacturing 
Co., Dougherty 8c Goudy’s Cask 
(1914), 28 O. L. R. 266; 4 of ^ N 
861 ; 14 D. L. R. 25.— CAN. 

.fiT. debt* of company — Improper 
liooQT “fwete'h-RKiDERv. Sair, 

l l Jj* 81 n 1 aS- L * R * 765 • 10 Sask. D. Rl 

<484. — CAN. 
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sented a petition stating that the co. had ceased 
to carry on business, that some of the shareholders 
had paid more than the full amount of the calls 
upon their shares, but that there were some who 
had not paid the full amount of calls, that the 
debts were all paid & a surplus remained in hand, 
& it was proposed to divide this surplus ratably 
among those who had contributed more than the 
calls upon their shares ; & the petition prayed 
a reference to the master to wind up the affairs 
of the co. under the provisions of Joint Stock 
Cos. Act, 1847 (c. 45), &; that the master might 
be at liberty if he should so think fit, to wind up 
without the shareholders who had not paid the 
full amount of the calls upon their respective 
shares being compelled to contribute the sums 
which they ought to have paid. The ct. refused 
to do more than make the common order to dis- 
solve & wind up under the provisions of the Act. — 
Rv British & American Steam Navigation Co., 
Ex p. Bainbridge (1849), 12 L. T. O. S. 394. 

1230. .] — The obligation to contribut e 

t o the assets of the company in one way or another 
the nominal amount of the shares, is part of the 
statutory constitution of every joint stock com- 
pany limited by shares embodied in its memo- 
randum of assocn., & therefore not alterable by 
the co. or by the unanimous consent of all the 
shareholders (Lord Davey). — Welton v. Saf- 
fery, [1897] A. O. 299 ; 66 L. J. Ch. 362 ; 76 
L. T. 505 ; 45 W. R. 508 ; 13 T. L. R. 340 ; 41 
Sol. Jo. 437 ; 4 Mans. 269, 11. L. ; affg . S. C. sub 
nom . Re Railway Time Tables Publishing Co., 
Ex p . Welton, [1895] 1 Ch. 255, C. A. 

Annotations .* — Refd. Biegood v. Henderson’s Transvaal 

Estates, (1908] 1 Ch. 743 ; Ite Home & Foreign Invest- 
ment & Agency Co., [1912] 1 Ch. 72 ; Hickman v. Kent 
or Romney Marsh Sheep Breeders* Assocn., [1915] 1 Ch. 
881 ; Dibble u. Wilts Sc Somerset Farmers, [1923] 1 Ch. 
342. Mentd. Rc Peveril Gold Mines. [1898] 1 Ch. 122 : 
Re Baring Gould & Sharpington Combined Pick Sc Shovel 
Syndicate (1899), 68 L. J. Ch. 429 ; Re Welsh Whisky 
Distillery Co. (1900), 16 T. L. It. 246 ; Randt Gold Mining 
Co. v. New Balkis Eerstcling (1901), 71 L. J. K. B. 346 ; 
Mother Lode Consolidated Gold Mines v. Hill (1903), 19 
T. L. It. 341; Mosely v. JKoffyfontein Mines, [1904] 2 
Ch. 108. 

1231. Liability beyond nominal amount of 

shares — Special provision in articles.] — Peninsu- 
lar Co., Ltd. v . Fleming, No. 415, ante. 

1232. Liability to company.] — 

Re Maria Anna & Steinbank Coal & Coke Co., 
McKewan’s Case, No. 437, ante. 

1233. Limited in proportion to 

shares.] — Re Maria Anna & Steinbank Coal & 
Coke Co., McKewan’s Case, No. 437, ante . 

1234. One man company — Member not 


PART III. SECT. 12, SUB-SECT. 4.-— 

B. (o). 

f. By transfer of shares — Transfer 
not registered — Estoppel .] — Motion by 
A. that the register of shares of the 
City of Melbourne Bank be rectified by 
the removal of his name therefrom, 
& from the list of contributories, in 
respect of 350 shares. A., who 
originally had 1,130 shares in the Bank, 
employed a broker in Aug. 1893, to 
sell 350 of his shares. The broker sold 
them in the ordinary course, & gave 
him a bought Sc sold note, Sc paid 
him for the shares. There was at 
that date an undoubted bond fide 
sole of the shares to some person. 
After the sale A. through his son, a 
solr., immediately took steps to have 
the sale perfected by having the 
shares registered in the name of the 
purchaser. The solr. duly lodged a 
transfer signed by his father & attended 
many times at the Bank to inquire as 
to the progross of the transfer; Sc 
was ultimately informed by the share 
derk that the transfer has been per- 


liable to indemnity.] — Salomon v. Salomon & 
Co., Salomon & Co. v. Salomon, No. 11, ante. 
Compare Bankruptcy & Insolvency, Vol. IV., 

p. 334, No. 3137. . . „ „ 

Subscribers to memorandum.] — See No. 

Commencement of liability as contributory.] 

— See Sect. 36, sub-sect. 10, E. (6), post. 

As executors.] — See Sect. 24, sub-sect. 1, post . 

As trustees.] — See Sub-sect. 5, B., post. 

(c) Termination. 

1235. By transfer of shares — Construction of 
partnership deed.] — One clause of a joint-stock 
co.’s partnership deed declared that no member 
should in any case, as between himself & the 
partnership, be liable for any debts, calls, or de- 
mands upon the said company after he should 
have ceased to be a member, “ save only & except 
for & in respect of any sum or sums which he shall 
or may be liable to pay by reason of any forfeiture, 
penalty, or misconduct.” A subsequent clause 
declared, that after transfer “ the former or last 
proprietor thereof shall thenceforth be for ever 
acquitted & discharged of & from all covenants, 
agreements, regulations, obligations, & liabilities 
whatsoever ” in respect of the shares transferred, 
“ save only in respect of any penalty, forfeiture, or 
liability which shall have been previously incurred 
by him, her, or them in regard thereto ” : — Held : 
(1) the saving as to liability in the first clause 
meant, in respect of any personal liability of the 
member to the company ; (2) the saving in the 
latter clause must be construed to mean the same 
personal liability, for that to give it a larger 
construction would be to annul the discharge 
from liability previously given . — Re Oundle 
Union Brewery Co., Croxton’s Case (1852), 1 
l)e G. M. & G. 600 ; 19 L. T. O. S. 209 ; 16 Jur. 
507 ; 42 E. R. 685, L. C. 

Annotations As to (1) Consd. Rc Tipperary Joint Stock 
Bank, Ex p. Stirling & Kennedy (1857), 29 L. I. O. 8 
403. Refd. Re Monmouthshire Sc Glamoiganshiro Bank, 
fug Go., Cape’s Exor.’s Case (1852), 2 De G. M. & G. 562 
As to (2) Refd. Re Monmouthshire & Glamorganshire 
Banking Co., Cape’s Exor. s Case (1852), 2 pe G. M. Sc G. 
562. Generally , Mentd. Re Pennant & Craig wen Con- 
solidated Lead Mining Co., Fenn’s Case (1854), 4 Do 
G. M. & G. 285. 

1236. Transferor liable for losses before 

transfer.] — By the terms of a deed of settlement 
of a joint-stock co., it was provided that whenever 
any shares should be transferred to a new holder, 
the responsibility of the previous holder in respect 
of such shares should cease, but that he should 

In Feb. 1895, an application was made 
to A. for payment of a call on 1,130 
shares, in accordance with a clause in 
the arts, of assocn. A. wrote denying 
that ho had any obligation except in 
respect of 780 shares. After some 
delay, the solrs. for the Bank wrote, 
in May, 1895. intimating that the 
Bank knew nothing of the salo of 350 
shares, & stating that they expected 
him to pay calls on 1,130, & asking 
him whether ho would take action to 
have his name removed, or whether 
he preferred to ho sued for calls. 
A. in answer said that ho had not made 
up his mind. After some further 
correspondence the Bank wcnt iiito 
liquidation in Aug. 1895 ’—//cW. 
there was an estoppel against the Bank 
in favour of A., at all events up to 
Feb., 1895, Sc it was not now too late 
to agitate that question in his ,avour, 
to prevent his being made a contri- 
butory ; Sc there was a sufficient 
person to prevent the transaction from 
amounting to a mere surrendering of 
the shares Sc to make it a bond fide 
transfer, Sc A. was not liable to be 


fected by registering tho purchaser 
as transferee. Relying on tho transfer 
having been completed A. subsequently 
applied to alter his scrip. Ho had 
sold 350 of the 1,130 shares Sc conse- 
quently required new certificates for 
780 shares. Scrip was forwarded to 
him for 780 shares. Subsequently 
several applications wore made to A.- 
to pay calls of five shillings on the 
780 shares only. It still, in fact, 
appeared in tho register that A. held 
1,130 shares, & tho payments of calls 
by him were treated by the Bank as 
though made on 1,130 shares, although 
tho amounts of the calls made showed 
that they were really made on 780 
only. The Bank further wrote a letter 
which indicated that A.’s liability was 
limited to the 780 shares. The scrip 
for the 780 shares was signed by two 
directors, who must have known the 
state of affairs. A. had all the time 
no ground for supposing that the 
shares had not boon transferred. It 
appeared that the real purchaser of 
the shares was probably the manager 
of the Bank. But he died in 1891. 
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Sect, 12. — Membership: Sub -sect. 4, B. (c) & C. ; 
^aecLS, A . <fc B, (cl ) i.J 

not be released from his proportion of losses, if 
any, sustained by the co. up to the period of his 
ceasing to be such shareholder. It was also pro- 
vided that the directors should at every half- 
yearly meeting procure a balance-sheet of the 
affairs of the co., which they never did. Upon 
the wmdmg up of the co. : — Held: a transferor 
of shares was liable in respect of losses that accrued 
m toqie of the transfer, though, the 
liability being by way of specialty, a holder who 
transferred his shares more than twenty years 
before the date of the winding up was entitled 
to Uie of Statute of Limitations. 

The directors never presented any balance- 
sheet or summary of accounts, but they produced 
a report half-yearly in which the affairs of the co. 
were mis-stated. A winding up order was ob- 
tained '.--Held : the shareholders were not bound 
by the directors’ reports. — lie Portsmouth Bank- 
Hblby’8, Stokes’ & IIorset’s Oases 
080(1), L. It. 2 Eq. 167 ; 14 L. T. 47 ; 14 W. It. 

, .zr~ C “ m P leted by registration.] — See Nos. 1288, 
1422, post. 

See, generally. Sect. 23, sub-sects. 4 & 8. 

„,,rrr„ " — r More than twelve months before 
winding up.]— .See Sect. 23, sub-sect. 14 ; Sect. 30, 
sub-sect. 10, E. (a) iii., post. 

. * .®y amalgamation.] — Woodhams v. 

Anglo -Australian & Universal Family Life 
Assurance Co., No. 1218, ante. 

By forfeiture of shares— Shares forfeited 

iHh,??il!f? t T? hareh0 . lder rem alns liable as con- 
n outcry, y, owned shares by allotment & pur- 

i liase m a co., & as such shareholder executed a 

< u ed j • ti . ei P cnt conta 'ninK clauses regulating 
the admission & withdrawal of shareholder & the 

.nnu. i'f; ° f sllaros - * n *be course of business 
difficulties arose, & it was proposed to allow 

certain dissentient sliareholders to retire, their 
shares to be forfeited. Notice of this proposition 
was given to all the shareholders, & it was adopted 
^ (> ^K^ era > Public meeting. 8. objected to the 
whj ,9 h Was proposed to allow shaie- 
d r r t /- 1 '°’ i * s °UK ht to have the co. wound 
llt ' 1 ?“ tl ° n followed, & whilst this was 
Sr.1 1 " Ejectors agreed to allow him to 
,,/L?°, n i C0 / ldl t , ° ns winch were not contained 
a hmf er k „ ( i d u° f st,tt lement nor in the proposition 
t hG meeting. No notice of the agrec- 
,, with 8. was given to the shareholders, but 
they were aware of the retirement of 8., & no 

, concealm ?ut was alleged against the 
directors. In accordance with the terms of the 

the e itsfUf fc «L tllC L n iT le of S ’ was amoved from 
the list of shareholders in 1849. Subsequently, the 

dividenJuPw 1S m ° < ?° cond ucting business, & 
“St were paid, but 8. received no notice 
ol the change, he received no dividends, & took 


no part in the affairs of the co* : — Held : the name 
of S. was rightly placed on the list of contribu- 
tories. — Spaceman v . Evans (1868), L. R. 3 H. L. 
171 ; 37 L. J. Ch. 752 ; 19 L. T. 151, H. L. ; affg . 
S. 0. sub nom . Re Agriculturist Insurance 
Co., Spaceman’s Case (1865), 5 New Rep. 385, 
L. C. 

Annotations: — Distd. Re Agriculturist Cattle Inscc., Bel- 
haven’s Case (1865), 3 Do G. J. & Sm. 41. Consd. He 
Agriculturist Cattle Inscc., Stanhope’s Case (1866), 
1 Ch. App. 161 ; Houldsworth v. Evans (1868), L. R. 3 
H. L. 263. Expld. Evans v. Smallcombe’s Exors. (1868), 
37 L. J. Ch. 793. Diftd. Re Cobre Copper Mine Co., 
Eelk’s Case, Pahlen’s Case (1869), L. R. 9 Eq. 107. Folld. 
Re Agriculturist Cattle Insce., Dixon’s Case (1869), 5 
Ch. App. 79 ; Re Patent Paper Manufacturing Co., 
Addison’s Case (1 87 0 ), 6 Ch. App. 294. Apld. Re Bewley ’s 
Estates, Jeffcrys v. Jefferys (1871), 24 L. T. 177. Di8td. 
Re Phosphate of Lime Co., Austin’s Case (1871), 24 L. T. 
932. Consd. Phosphate of Lime Co. v. Green (1871), 
L. R. 7 C. P. 43 ; Ashbury Railway Carriage & Iron Co. 
i’. Riche (1875), L. R. 7 H. L. 653. Retd. Downes v. 
Ship (1868), L. R. 3 H. L. 343 ; Ex p. London Sc Colonial 
Co., Tooth’s Case (1868), 19 L. T. 599 : Re General 
Provident Assce., Cross’s Case (1869), 38 L. J. Ch. 583 : 
Re Agriculturist Cattle Insce., Bush’s Case (1870), 6 
Ch. App. 246 ; JRe Accidental Death Insce., Allin’s Case 
(1873), 43 L. J. Ch. 116 ; Re Esparto Trading Co. (1879), 
12 Ch. D. 191 ; Re London & Staffordshire Inscc. (1883), 
24 Ch. I). 149. Mentd. Re Agriculturist Cattle Insce., 
Stewart’s Exors. Case (1866), 12 Jur. N. S. 611 : Murray 
v. Bush (1873), 22 W. R. 280 ; Re Scottish Petroleum Co., 
MacLagan’s Case (1882), 46 L. T. 880 ; JRe Argyle Coal & 
Oannell Co., Ex p. Watson (1885), 54 L. T. 233 ; Ho 
Tung v. Man On Insce. (1901), 71 L. J. P. C. 46; Re 
Republic of Bolivia Exploration Syndicate, [1914] 1 Ch. 
1 39. 

See , generally , Sect. 27, sub-sect. 5, post. 

By surrender of shares.]— See Sect. 26, post. 

By resignation of trusteeship.] — See No. 1241, 

post. 

C. Shareholder Estopped from Claiming Rights or 

Denying Liabilities . 

By delay or acquiescence — Relief sought on 
ground of misrepresentation in prospectus.] — See 

Sect. 8, sub-sect. 3, C., ante. 

Relief sought on ground of non-disclosure 

in prospectus.] — See Sect. 8, sub-sect. 2, 0., 
ante. 

Relief sought on ground of departure from 

prospectus.] — See Sect. 8, sub-sect. 4, C., ante. 

Acquiescence in allotment.]— Sect. 17, 

sub-sect. 3, F., ante. 

Relief sought in respect of contract to take 

shares.] — See Sect. 17, sub-sect. 1, G. (d), post. 

Relief sought in respect of contract to pur- 
chase shares.] — See Sect. 23, sub-sect. 2, C. (d) iii., 
post. 

Relief by way of rectification of register.]— 

See Sect. 13, sub-sect. 5, B. ( / ), post. 

Relief claimed by way of defence to action 

for calls.] — See Nos. 2123, 2124, 2127, post. 

By receipt of dividends.]— See Nos. 829, 830, 
ante. 

By signing blank transfer.]—^ Sect. 23, sub- 
sect. 3, (D. (6), post. 


“•*5, * wufributory in tho winding 
fJnV aa Pl° should bo removed 

respect of 350 

v b Tirt}i;T-Aus 8E (18^>6, ’ 22 

soid’h’ta bolder of aharos'io'a co.! 

exeunfiS th J ou *h a broker & 

% transfer. Tho transfer 

nor U P the name of 

the transferee. It 
tb 08 ® shares, among 
others, had been bought with the co/s 
moneys under tho direction of the 
manager & in accordance with a resolu- 


tion of tho directors to buy shares 
either for themselves or for the oo. 
A friend of W. subsequently oalled on 
his behalf at the office of the co., & 
was informed by a clerk in the office 
who was in charge of the register that 
W.’s name was not on the register. 
The register was open for inspection. 
W.’s name, in fact, had never been 
removed, & he still appeared on the 
register as a shareholder in respect of 
these shares. Calls were afterwards 
made on the shares, but no notice was 
sent to W. ; his account was, however, 
by direction of the auditors, credited 
with the payment of the calls* The 


co. went into liquidation, & W. having 
died in the meanwhile, his represen- 
tative was settled on the list of contri- 
butories. Upon an application by 
the representative of w, to rectify 
the register j—JS'cZd .• W.’s name was 
rightly settled on the list of contri- 
butories, & the oo. was not estopped 
by the statement of the dork nor by 
crediting W.’s account with the pay- 
ment of the calls from retaining w.’s 
name as a shareholder . — Re City & 
County Property Bank (In Liqui- 
dation), Weedon’s Case (1896), 22 
V. L. R, 235. — AUS. 
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Sub-sect. 5. — Trustees and Executors as 

Members. 

A. In General . 

1239. Position of trustees & executors — Dis- 
tinguished.] — Be City op Glasgow Bank, 
Buchan's Case, No. 1252, post 

See 9 generally , Executors & Administrators ; 
Trusts & Trustees. 

B. Trustees . 

(a) Liability . 
i. In General . 

1240. Trustees accepting trust.] — A., being resi- 
dent in Scotland, & a shareholder in an English 
co., by a trust disposition & deed of settlement 
assigned his shares to B. & 0. upon trust, & by the 
same instrument appointed B. & 0. his exors. 
The shares stood in A.’s name at his death. For 
some years after A.’s death the deed was not 
acted upon, & his eldest son took out administra- 
tion to his personal estate in England. The co. 
was wound up, & the son’s name was placed on 
the list of contributories. Afterwards the deed 
of settlement was set up, & declared by a decree 
of the Ct. of Session to be a valid document. The 
official manager thereupon applied to the master 
to have the names of B. & C. inserted in the list 
of contributories. The master granted the appli- 
cation : — Held : the decision of the master was 


right, & the names of B. & 0. were properly added 
to the list. — Be Royal Bank of Australia, Ex p. 
Drummond (1860), 2 Giff. 189 ; 2 L. T. 349 ; 6 
Jur. N. S. 908; 8 W. R. 659 ; 66 E. R. 80. 

1241. Conduct amounting to acceptance of 

trust.] — In 1855 stock in the City of Glasgow Bank 
was transferred to trustees by an ante-nuptial 
contract of marriage. The law agent made a 
declaration of the contents of the deed, & notified 
it to the bank, who placed all the names of the 
trustees on the register of shareholders, as trustees. 
The marriage contract was not signed by any of 
the trustees ; but they all subscribed subsequently 
a transfer of railway stock from the wife as extrix. 
of one B. to themselves ; & in this transfer they 
were described as “ trustees nominated under & 
by virtue of the said ante-nuptial contract of 
marriage.” In 1856 A., one of the trustees, 
signed a dividend warrant, & shortly afterwards 
he left the neighbourhood. On the death of the 
husband in 1868, it being necessary to expedite 
confirmation to his estate, A. refused to act any 
longer, & sent to the law agent a formal letter 
declining his office of trustee, it was accepted by 
the other trustees, but not regularly intimated to, 
or acted upon, by the bank. A.'s name remained 
on the register until the stoppage of the bank on 
Oct. 2, 1878 : — Held : A.’s name was rightly on 
the list of contributories, his acceptance of the 
trust being clearly established by his actings, 


PART III. SECT. 12, SUB-SECT. 5.— 

A« 


h. Illegal transfer of shares by part- 
ner — Partner constructive trustee — 
Priorities.] — A transferee of shares of 
a co. until such transfer has been 
registered, is merely equitable owner 
of the shares, &, as such, liable to be 
postponed to those having prior 
equities. 

Under a partnership agreement 
G. became entitled to certain shares, 
which stood in his partner’s name. A 
doubt arose as to the number of shares 
to which G. was entitled, & a suit was 
brought by him on Fob. 15, 1897, to 
ascertain his rights, & a decree was 
pronounced on Aug. 27, 1897. In 
Mar. Sc Nov., 1897, transfers of the 
shares to which G. had been declared 
entitled, wcro oxocuted by G.’s partner 
to C. & R. respectively. Sc lodged by 
them with the co. for registration : — 
Held : G.’s partner being a con- 
structive trustee for G., it was no 
negligence in G. to allow the shares 
to remain in his name, Sc G.’s equity 
being prior in date prevailed over that 
of C. — Re Mount David Gold Mining 
Co. (1898), 19 N. S. W. Eq. 95.— AUS. 


k. Trustees voting according to orders 
of beneficiaries — Whether shareholders 
unthin Manitoba Joint-Stock Companies 
Act , 1905.] — Re Kootenay Valley 
Fruit Lands Co. (1911), 18 W. L. R. 
145.— CAN, 


1. Preferential dividend payable to 
“ holder " of shares — Death of share- 
holder — Whether executor “ holder .”] — 
The goodwill of a business, whioh a 
merchant had carried on, & the capital, 
property Sc assets with it, were trans- 
ferred by him in 1864 to a joint-stook 
limited co., who agreed with him that, 
in consideration of the transfer by him 
of property, referred to in the contract 
as “ the fixed assets," one hundred 
paid-up shares of R.2,500 each, of 
whioh any assignment by him during 
the next five years from the registra- 
tion of the co. should not be recognised 
by them as valid, should be allotted 
to him. It was also agreed that in 
consideration of the transfer, he Sc 
“ his exors. or administrators shall 
be entitled, so long as they hold the 
said hundred shares, to an extra or 
preferential dividend." On this agree- 
ment the parties acted. Sc the share- 


holder held the shares till he died in 
England in 1888, having by will 
directed that his exorts. or adminis- 
trators should hold the hundred shares 
in trust for his surviving brothers, of 
whom the exor., who provod the will, 
was one. Administration with the 
will annexed was granted in India to 

S ltf. in this suit as the attorney of 
io exor. A note of this was made in 
the register of the co. leaving the 
hundred shares still in tho name of 
testator. The eo. then discontinued 
to pay tho preferential dividend. Sc 
contended that it was no longer pay- 
able, inasmuch as testator’s estate 
had been administered, & that the 
exor. no longer held the shares as 
exor., but as trustee for tho beneficiaries 
under the will : — Held : the contract 
was still in operation, the exor. still 
“ holding " the shares within its mean- 
ing ; Sc the preferential dividend con- 
tinued payable to the estate of testator, 
the co. boing only concerned with tho 
legal title to the shares, Sc not with 
any claims if thore were any, that 
might be made by beneficiaries under 
the will against the exor. as trustee. — 
Bombay Burma Trading Cortn. v. 
Smith (1894), I. L. R. 19 Bom. 1 ; 
21 L. R. Ind. App. 139. — IND. 

m. Whether representatives of de- 
ceased should be put on list of contri- 
butories — Proof that deceased was 
registered shareholder.] — In the winding 
up of a joint-stock co. registered under 
1862 Sc 1867 Acts, to entitle the liqui- 
dators to place the representatives of 
deceased upon the list of contributories 
they must prove that before his death 
he was a registered shareholder, or 
was bound to the co. to become so. — 
Molleson & Grigor v. Fraser's 
Trustees (1881), 8 R. (Ct. of Soss.) 
630 ; 18 So. L. R. 486.— SCOT. 

n. Trustees on list of contribu- 
tories but not members of company — 
Right to challenge a special resolution 
— For voluntary liquidation.] — Howl- 
ing’s Trustees v. Smith (1905), 7 F. 
(Ct. of Sees.) 390 ; 42 So. L. R. 321 ; 
12 S. L. T. 628.— SCOT. 

o. Shares in name of trustee — 
Beneficiary entitled to dividends ,] — 
Whet© the question was whether shares 
which were “ subscribed Sc entered in 
the name of J. H." were in reality the 
property of his brother W for whom J . 


was merely trustee : — Held : although 
in respect of the public. Sc of tho other 
partners of the co., the shares were 
nover effectually transferred into the 
person of W., yet in any question 
between J. & W. or his representatives, 
it must be held that W. was tho actual 


partner or holder of the shares Sc entitled 
to all the profits thereof Sc liable to 
relieve J. of all demands or Iosbos to 
which he might be liablo in respect of 
others as the holder of tho said shares. — 
Hume i>. Middlemas (1836), 15 Sh. 
(Ct. of Sess.) 30.— SCOT. 

p. Notice of meeting — Trustee of 
debenture-holders not entitled to notice. 1 
— Notice of a meeting need not bo sent 
to tho trustee of an Insolvent member 
at any rate until such time as tho 
trustee has tho shares registered in 
his own name or formally notifies the 
eo. of tho insolvency & enters his own 
registered address in the co.’s book. 
The same principle applies to tho caso 
of a deceased member. The trustee 
for the debenture-holders iB not 
entitled to notico of a meeting for the 
winding up of a co. — Hooton -Smith 
v. Metropolitan Advertising Co., 
Ltd. (Liquidator), (1916) 7 C. P. D. 
471.— S. AF. 


PART III. SECT. 12. SUB-SECT. 5.— 
B. (a) i. 

q. Trustees accepting trust — When 
estopped from denying— -Confirmation & 
adoption of registration.] — Two of 
throe trustees under a marriage con- 
tract purchased shares in a joint-stock 
bank registered under 1862 Act, Sc 
took tho transfers in the names of 
the whole three trustees. The other 
trusteo was not aware of tho purchase, 
Sc did not sign the transfer. The two 
former signed as a majority Sc quorum, 
& tho transfer was sent to the bank, 
Sc the names of the three trustees were 
entered as partners in tho statutory 
register of members. The trustee 
who had not signed afterwards signed 
a minute approving of tho purchase of 
the stock, Sc also signed, as one of a 
quorum of trustees, a mandate to vhe 
bank to pay the dividends on the 
stock, whioh was described as " belong- 
ing to the trustees," to the husband. 
In the liquidation of the bank : — Held : 
the trustee who had not signed the 
transfer was not entitled to nave his 
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extending over a long period of years ; & his 
resignation had not the effect of exempting him 
from personal liability. — Re City op Glasgow 
Bank, Ker’s Case (1879), 4 App. Cas. 549, 598 ; 
subsequent proceedings (1880), 14 Oh. D. 028. 

1242. .] — A fund consisting of £6,000 

worth of shares in a Scottish bank, established in 
1839, & registered as an unlimited co. under 
1862 Act, s. 180, was, by deed, conveyed to applts. 
upon certain trusts, & a deed of transfer of the 
shares was afterwards prepared under the direction 
of the secretary to the bank & was executed by 
applts. as transferees. The stock was conveyed 
to them as “ trust disponees ” under the trust, & 
they accepted the same “ as trust disponees afore- 
said ” subject to the arts. & regulations of the co. 
Applts. were also described in the books of the 
bank & in the share certificates as “ trust dis- 
ponees. ,, The bank afterwards stopped payment, 
& a resolution was passed for a voluntary wind- 
ing up : — Held : the trustees were personally 
liable as contributories to the co., & their lia- 
bility was not limited to the amount of the trust 
estate. — Muir v. City of Glasgow Bank (1879), 
4 App. Cas. 337 ; 40 L. T. 339 ; 27 W. It. 603, 
H. L. 


Annotations Apld. Rc City of Glasgow Bank, Boll’s Case 

B , 4 App. Cas. 550 ; Rc City of Glasgow Bank, 
,n’s Case (1870), 4 App. Cas. 583 ; Rc City of Glasgow 
Bank, Mitchell’s Case (1879), 4 App. Cas. 567 ; Cree v. 
Homcrvail (1879). 4 App. Cas. 648; Gillespie v. City of 
Glasgow Bank (1879), 4 App. Cas. 632. Mentd. Re 
C. M. G., 11898] 2 Ch. 324 ; Re Robinson's Settlement, 
Gantt?. Hobbs, f 1912 J 1 Ch. 717. 


1243. Shares held by party as trustee for married 
woman— Trustee receiving dividends— Name not 
returned as shareholder until company wound up.] 

— A widow was ent itled, as extrix. of her deceased 
husband, to some shares in a joint-stock banking 
co., which stood in the name ol* her husband. On 
her second marriage she assigned them by deed 
to a trustee for her separate use. V erbal notice 
of that deed was given to the co., but no transfer 
of the shares was ever made in the manner re- 
quired by the co.’s deed of settlement. The 
trustee received the dividends, & signed receipts 
for them as agent for the widow, but his name 
was never returned to the stamp office as a share- 
holder until the st oppage of the bank :—Held : 
these facts were not sufficient to authorise the 
master to insert the name of the trustee in the 
list of contributories, under the Joint Stock Cos. 
Winding-up Act ; but leave was given to the 
official manager to try the question of the trustee’s 
liability in an action at law, the ct. refusing an 
issue for that purpose. — Rc North of England 
Joint Stock Banking Co., Ex p. JIall (1849), 
1 Mac. & G. 307 ; 1 H. & Tw. 580 ; 19 L. J. Ch. 


69 ; 14 L. T. O. S. 150 ; 13 Jur. 951 ; 47 E. R. 
1541, L. C. 

Annotations : — Diatd. Re Phoenix Life Assce. Co., Hoaro’fl 

Case (1862), 2 John. & H. 229. Consd. Re City of Glasgow 

Bank, Buchan's Case (1879), 4 App. Cas. 583. Mentd. 

Re North of England Joint Stock Banking Co., Straff on’s 

Executors' Case (1852), 1 De G. M. & G. 576. 

1244. Shares in scrip company — Held on undis- 
closed trust.]— A merchant held shares in a scrip 
co., some in his own right & others on behalf of 
parties abroad ; he received dividends & paid 
calls on all the shares in his own name, without 
disclosing that any of the shares were held on 
behalf of other parties. Upon an order to wind 
up the co. ; — Held : he must be put on the list 
of contributories for his own shares, but as agent 
or trustee he was not responsible to the co. on the 
shares of his cestui que (rust , or liable to be put on 
the list of contributories. — Re Mexican & South 
American Mining Co., Finlay, Hodgson’s Case 
(1858), 26 Beav. 182; 27 L. J. Ch. 664; 32 
L. T. O. S. 47 ; 4 Jur. N. S. 1030 ; 53 E. R. 867. 

1245. Shares held by party as trustee for com- 
pany’s vendor — Surrendered to company by way of 
compromise — Trustee’s name remaining on regis- 
ter.] — A co., formed for the purpose of working 
a coal mine, of which C. was the owner, entered 
into a contract with him for the purchase of the 
same. By the agreement it was stipulated that a 
part of the purchase-money should be paid by 
an allotment of shares. The co. induced C. to 
take 250 additional shares, on the representation 
that a third person would, in that event, subscribe 
for 500 shares ; & it was also suggested by the 
co. that it would give more solidity to the co. if 
these shares were taken in the name of B., a friend 
of C., which was acceded to by the former, on 
condition that he would incur no liability in respect 
of them. No minute appeared in the co.’s books 
of this understanding, but the shares were allotted 
to B., who was registered as the holder of the 
shares, & the deposit was paid by C. Subse- 
quently C. took proceedings at law against the 
co., on the ground that the agreement had not 
been carried out. The action was compromised, 
upon the terms that the 250 shares held by 0. 
should be given up to the co., which was accord- 
ingly done, & transfers were executed by C. in 
blank. The name of B. was struck out of the 
share ledger, but not from the register of share- 
holders. It did not appear that any of the 
transactions had been sanctioned by the general 
body of shareholders. On the co. being wound 
up, the name of B. was put on the list of con- 
tributories. A motion, by way of appeal in Ch. 
& bkpey., to remove his name from the list, was 
refused. — Re Moseley Green Coal & Coke Co., 
Ltd., Barrett’s Case (1864), 4 De G. J. & 8m. 
416 ; 4 New Rep. 308 ; 33 L. J. Ch. 617 ; 10 


name removed from tho register, as 
bis approval & adoption of the registra- 
tion had been proved. — Roberts v. 
City of Glasgow Bank (1879), 6 
R. (Ot. of Soss.) 805.— SOOT. 


r j • .] — By a trust - 

settlemont the trustees wore directed 
to sell the whole of tho trust estate, 

J »art of which consisted of stock of a 
olnt-stook bank registered under 
1862 Aot, & to invest the procoeds In 
certain safe kinds of securities. The 
trustees having boon confirmed as 
exors., their agent sent the confirma- 
tion to the bank, & obtained a new 
certificate in name of the trustees as 
exors. Their names were entered in 
the books of tho bank as holding the 
stock as exors. They sold a portion 
°f . the stock. Dividend warrants, 
which boro that the stook stood in the 
name of the exors., were issued to 


them, & signed by thorn for four years 
on account of tho unsold portion of 
stock. They statod that the reason 
they did not sell the whole stock was 
that they could not find a suitable 
investment for the price. The bank 
having gone into liquidation, the 
trustees' names wero entered on the 
list of contributories as personally 
liable for calls on the unsold portion 
of the stock ; — Held : the trustees 
either knew or ought to have known 
that their names were entered in the 
hooks of the bank as partners thereof ; 
their conduct inferred adoption of the 
act of their agent; &, consequently, 
they wero not entitled to have their 
names removed from tho list of con- 
tributories. — Gordon v. City of Glas- 
gow Bank (1879), 7 R. (Ct. of Sess.) 
55 ; 17 Sc. L. R. 7.— SCOT. 

*. .J — M'Ewen, etc. 


v. City of Glasgow Bank (1879), 
6 R. (Ct. of Sess.) 1315 ; 16 Sc. L. R. 
771. — SCOT. 

t. .1 — A woman who 

held stock in a joint-stock bank, 
registered under 1862 Act, conveyed 
her estate to five trustees under 
ante-nuptial contract of marriage. 
The trustees accepted the trust, & 
tho agent in tho trust, without the 
authority or knowledge of the trustees, 
caused the bank stock to be trans- 
ferred to their names. Four of 
them afterwards signed expressly as 
‘‘ trustees " certain dividend warrants 
bearing to be stock standing in the 
name of tho trustees under the marriage 
contract of ” Mr. & Mrs. S. & they, 
together with the remaining trustees, 
signed a mandate authorising the 
bank "to make future dividends on 
tho stock of Mrs. S, payable to her 
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L. T. 594 ; 10 Jur. N. S. 711 ; 12 W. R. 925 ; 40 
E. R. 979, L. C. 

1246. Shares held by party as trustee on behalf of 
company — Trustee consenting to registration.] — 

Shares in a co. were transferred into the name of 
A., with his consent, to be held by him as trustee 
for the co. : — Held : although a person wrongfully 
put upon the register would have a right of relief 
even as against creditors, A.’s name having been 
placed by his own consent upon the register, he 
was liable as a contributory, although he might 
have a right to be indemnified by the co. for any 
payments made by him in respect of the shares, 
of which he was merely a trustee . — Re Imperial 
Mercantile Credit Assocn., Chapman & Bar- 
ker’s Case (1867), L. R. 3 Eq. 361 ; 15 L. T. 528 ; 
15 W. R. 334. 

Annotations: — -Distd. Re West Hartlepool Iron Co., Gray’s 

Case (1876), 1 Ch. D. 664. Reid. Oakes v. Turquand 

Sc Harding, Peek v. Turquand Sc Harding, He Ovorend, 

Gurney (1867), L. It. 2 H. L. 325. Mentd. He Cheltenham 

Sc Swansea Ry. Carriage Sc Waggon Co., Little’s Case 

(1869), 20 L. T. 162. 

1247. Trustees not consenting to registra- 

tion.] — On a sale to a co. it was agreed that the 
vendor’s shares should be transferred to two of 
the directors, as trustees for the co., as a security 
to the co. for the performance by the vendor of 
his guarantee that in any year, during the first 
five years of the co., in which the net profits were 
less than 10 per cent., he would make good the 
deficiency. The arts, of the co. provided that the 
trustees should not be registered as the holders 
of the vendor’s shares without their written 
consent. The vendor executed a transfer of Ids 
shares to the trustees, & the co. issued to them a 
certificate of the transfer, which stated that the 
transfer had been registered in the books of 
.the co., which, however, was not the fact. On the 
winding up of the co. the liquidators placed the 
trustees on the register & list of contributories in 
respect of the vendor’s shares : — Held : as the 
trustees had been placed on the register without 
their consent, they were entitled to have their 
names removed, & therefore were not contribu- 
tories . — Re West Hartlepool Iron Co., Gray’s . 
('ask (1870), 1 Ch. D. 064 ; 45 L. J. Ch. 342 ; 34 ! 
L. T. 164 ; 24 W. R. 508. 

1248. Shares held by partners — For themselves 
& “survivor for behoof of firm.”] — For some years 
previous to 1878 A. & B. had carried on in partner- 
ship the business of law agents in E. By contract 
of co-partnership, executed in Aug. & Oct. 1878, 
A. & B., on the narrative that the former partner- 
ship had ceased, agreed to continue the same, & 
to assume C. as a partner on the terms, inter alia , 
that the new firm should continue under the firm 
name of A. & B. ; that the bank account should j 
be kept in the namo of the firm ; & that A. & B. 
should supply the necessary capital required in 
equal proportions, either by holding bank stock 


in the name of the firm, or by advancing the 
requisite funds. Prior to the execution of this 
contract, but with a view to the arrangements of 
the new firm, £1,000 of stock of the City of Glasgow 
Bank, an unlimited joint-stock co., was purchased 
by A. & B. who supplied the price in equal pro- 
portions. A transfer was taken in favour of A. & 
B., “ & the survivor of them for behoof of the 
firm ” of A. & B. A similar entry appeared in 
the register of members. C, was not aware of the 
terms of the contract, or a party to the transfer. 
The bank stopped payment, & the liquidators 
placed A. & B. individually on the list of con- 
tributories as holders of £1 ,000 of stock as “ trustee 
for the firm ” of A. & B. In an application inter 
alia to vary the list by deleting the words “ tnistee 
for the firm ” Sc to place A. & B. on the list as 
contributories each for a separate sum of £500 : — 
Held : a trust was created for the benefit of the 
partnership, & as trustees A. & B. were jointly & 
severally liable for all calls in respect of the £1,000 
of stock. — Gillespie v. City of Glasgow Bank 
(1879), 4 App. Cas. 632, H. L. 

1249. Trustee acting in management of trust.] — 
In 1 850 shares in the City of Glasgow Bank, which 
was a co. registered, but not formed under 1862 
Act, were transferred into the names of A. & 
three others as trustees & exors. of a deceased 
trustee. A. signed mandates to the bank authoris- 
ing the payment of dividends, sanctioned the 
purchase of additional bank stock, & signed the 
minutes of meetings of the trustees. On the 
voluntary winding up of the co. : — Held : A. was 
rightly put on the list of contributories. 

Two surviving original trustees executed a deed 
assuming new trustees. Both new & old trustees 
passed an unanimous resolution to have stock 
standing in the names of the original trustees in 
the City of Glasgow Bank transferred into the 
names of the original & assumed trustees. A 
note of assumption, giving the names of all the 
assumed trustees was made by the bank officials 
on the stock ledger following the account of the 
original trustees. All the trustees signed a minute 
of a meeting of the trustees, which stated that 
“ Mr. Lang, one of them, tabled the scrip of the 
bank stock showing that the same had been 
transferred into the names of all the trustees 
original & assumed as directed at the previous 
meeting.” At the winding up of the co. the names 
of the assumed trustees were placed on the list 
of contributories. In a petition for rectification : 
— Held : the assumed trustees, except one, a 
female trustee, who had been a minor, & un- 
married at the date of the resolution to transfer, 
were properly on the list of contributories ; & 
declared as to the sometime minor, that her name 
should in hoc statu be removed from the list, 
without prejudice to the right of the liquidators 
to place thereon the names of her husband & 


order at Edinburgh. ’ ’ The bank havinj 
gone into liquidation the trustee* 
applied to have their names removed 
from the list of contributories on th( 
ground that they had given no autho 
rity for making them members of th< 
co. : — Held : the whole trustees had 
by their actings adopted the act o: 
their agent in having the stock trans 
ferred to their names, 6c they wen 
precluded from maintaining that thej 
were in ignorance of what he had done 
• — Smith, etc. v. City of Glasgow 
Bank (1879), 6 11. (Ct. of Sess.) 1017 
16 Sc. L. R. 610.— SCOT. 


a. Personal liability.) — The 

trustees under a marriage contract 
accepted a transfer of certain stock 
in a banking co. of unlimited liability. 


The transfer was prepared by the 
agent of the lady, she being the trans- 
ferror. The agent, who was himself 
a trustee & agent to the trust, sent the 
transfer to the bank, with a request 
that a new certificate should bo issued 
in the trusteos* favour. This was 
done after a meeting of the bank 
directors, the minute of which bore as 
follows : — “ Letters wore read intimat- 
ing the following sales of stock, sub- 
ject to the bank’s right of pre-emption, 
Sc the transfers in favour of the pur- 
chasers wore ordered to bo prepared, 
viz. £385, good causes, A. T. S. to her 
marriage contract trustees,” then 
came a list of other transfers. The 
bank failed, but at the date of the 
failure the names of the trustees had 


not been entered on the register of 
members. They were subsequently 
placed there. Sc also on the list of 
contributories. In a petition for 
rectification of the register Sc the 
list, in which the spouses compeared 
but did not oppose : — Held : in 
the circumstances the trustees were 
personally liable as contributories. 
Stkniiouse v. City of Glasgow Bank 
(1879), 7 It. (Ct. of Sess.) 102 ; 17 
Sc. L. R. 31.— SCOT. 

b. .] — In an ac -ion at 

the instance of the liquidators of the 
Western Bank of Scotland against 
the curator bonis of a lady proprietor 
of shares in the bank for payment of 
calls made upon him in respect of such 
shares : — Held : a curator bonis, who 
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6c in .] 

herself in her right . — lie City of Glasgow Bank, 
Bell’s Case (1879), 4 App. Cas. 547, 550, H. L. ; 
subsequent proceedings (1880), 14 Ch. D. 028. 
Annotation : — Reid. Re City of Glasgow Bank, Buchan’s 

Case (1879), 4 App. Cas. 583. 

1250. Trustees appointed by surviving trustees.] 

— Be City of Glasgow Bank, Bell’s Case, No. 
1249, ante. 

ii. Nature and Extent. 

1251. Nature — Whether personal or representa- 
tive — Shares held by directors as trustees for com- 
pany.] — The directors of a joint-stock co., in order 
to procure their Act of Parliament, subscribed for 
a large number of shares, & signed a declaration 
that they held them in trust for the co., but did 
not pay the deposit, on, or register them. After- 
wards, at a special general meeting of the co., it 
was resolved that the trust should be annulled, 
& the shares transferred to the secretary, to be 
held by him at the disposal of the board. The 
directors then proceeded to make calls on the 
registered shares: — Held: (1) the said directors 
were primarily liable in respect of the shares 
subscribed for in trust for the co., as any other 
trustee would be, although they might be entitled 
to indemnity from their cestui que trust ; (2) they 
were not relieved from such liability by the pro- 
ceeding taken to annul the trust & transfer the 
shares ; (3) it was the duty of the directors to 
make the calls in respect of all such shares, 
equally with the calls on the registered shares ; & 
the ct. would compel the directors to put all the 
shareholders on an equal footing according to 
their proportions, with respect to the calls to be 
made upon them. — Preston v. Grand Collier 
Dock Co. (1840), 11 Sim. 327 ; 2 By. & Can. Cas. 
335 ; 59 E. R. 900 ; sub nom. Preston v. Guyon, 
Preston v. Hall, 10 L. J. Ch. 73 ; 5 Jur. 140. 

Annotations : — As to (1) Reid. Foss v. Harbottle (1843), 2 

Hare, 401. As to (3) Reid. Galloway v. Hall 6 Concorts 

Soc., [1915] 2 Ch. 233. 

1252. Trustee consenting to registra- 

tlon.' 1 — A truster under his settlement appointed 
three persons A., B., & C., as liis trustees, who 
were also to bo his sole exors. with his heritable & 
moveable estate, which included City of Glasgow 
Bank stocky C. died, & the truster executed a 
codicil appointing 1). as trustee, & with the same 
powers as A. & B. The truster having died in 
1854, A., B., & D. accepted the trust, were 
confirmed exors., & were entered on the bank 
register as exors. for the stock. D. sometimes 
signed the dividend warrants as “ trustee,” A 
once as “sole surviving trustee & exor.” The 
bank suspended payment on Oct. 2, 1878, & on 


Oct. 22 D. resigned his office of trustee : — Held : 
(1) D. was personally liable, on the ground that 
more than twenty years before he had authorised 
the stock to be transferred into his name, & had 
ever since acted as a shareholder ; (2) the resigna- 
tion was of no effect to escape liability. 

(3) An exor. whose testator has held shares in a 
joint-stock co. has generally one of two courses 
open to him. He may have the shares transferred 
into his own name, & become to all intents & 
purposes a partner in the co. He may, on the 
other hand, not wish to have the shares trans- 
ferred into his name, & he ought in that case to 
have a reasonable time allowed him to sell the 
shares, & to produce a purchaser who will take a 
transfer of them. In any case where the bank 
transfers the shares into the name of the truster’s 
exor., this House would require to be satisfied that 
the transfer had been authorised by a distinct & 
intelligent request on the part of the exor. (Lord 
Cairns). 

(4) The case of trustees who take a transfer of 
shares in their names differs, in principle, from that 
of exors., who merely intimate their title as exors. 
to a co., in order to claim & exercise the rights 
which belong to them as the legal representatives 
of their testator. Trustees have not, in any proper 
sense of the word, a representative character, but 
exors. have. Having representative rights, it is 
impossible that they should not be entitled to 
produce the legal evidence of them to the co., for 
the purpose of having their title in some way 
recorded & recognised, without making themselves 
personally liable (Lord Selborne). — Re City of 
Glasgow Bank, Buchan’s Case (1879), 4 App. 
Cas. 549, 583, H. L. ; subsequent proceedings 
(1880), 14 Ch. D. 028. 

Annotations : — As to ( 1) Reid. Rc City of Glasgow Bank, 

Bell’s Case (1879), 4 App. Cas. 547. As to (4) Consd. 

Barton v. London & Northwestern Ry. (1889), 24 Q. B. D. 

77. Reid. Re Cheshire Banking Co., Duff's Executors’ 

Case (1886), 32 Ch. D. 301. 

Compare No. 2020, post . 

1253. Whether joint or several.] — A., 

one of five trustees appointed under a marriage 
contract, signed with his co-trustees a note 
approving the purchase of stock in a joint-stock 
hanking co., of unlimited liability. By the 
authority of the law agent of the trustees, acting 
on the note of. approval, all the names of the 
trustees appeared in the transfers as accepting 
the stock, & in the register of members of the co. 
A. did not sign the transfers, but he signed a 
subsequent letter to the co. authorising the pay- 
ment of dividends. The co. was wound up, & A. 
& his co-trustees were placed on the list of con- 
tributories as personally & individually liable for 
calls. In a petition at the instance of A. for 


accepted a transfer of shares In a joint- 
stook banking co. as curator bonis for 
his ward, Sc was so entorod in tho 
register of shareholders, thereby be- 
came a partner in tho bank, Sc was 
personally liable in tho obligations 
incumbent on the partners, both towards 
creditors & inter socios . — Lumsden v. 

(1866), 5 Maoph> (ct. of Scss .) 

34. — SCOT. 

PART III. SECT. 12, SUB-SECT. 5.— 
B. (a) ii. 

1253 i. Nature — Whether joint or 
several, ) — Two marriage contract 
trustees signed a transfer of shares | 
to them, & thus became partners of j 
a bank. In the winding up of tho 
bank, the liquidator obtained decree 
as a contributory for tho amount of 
calls against one of them only, & 
charged him for payment. On a , 
suspension of this charge, tho note , 


was passed to try tho question whether 
the one trustee was liable in solidum . — 
Graham v. Western Bank ( 1866 ), 
4 Macph. (Ct. of Sees.) 484.— SCOT. 


1253 ii. 


— Four persons 


agreed to grant a second cheque in 
favour of L. to replace a former cheque 
granted by them in an official capacity 
to him, which he had lost. In order 
to create a security against liability 
for the first cheque it was agreed by a 
minute, that the transfer of certain 
bank stock, which had been purchased 
by L. f should be oomputed in the 
names of C. & S. two of the officials 
as trustees for all concerned, & that 
the trust should continue until C. Sc 
S. were satisfied that there was no 
risk in transferring the stock to L., 
Sc the stock was accordingly registered 
in the name of C. Sc S. “in trust.” 
Five years afterwards the bank went 
into liquidation Sc calls were made 


upon C. Sc S. as registered holders of 
stock : — Held : L. was bound to 
relieve C. & S. of the whole calls & in 
tho event of his being unable to do 
so. the loss must be borne equally by 
all parties to the arrangement by which, 
for their protection, the stock was 
registered In the names of two of 
their number. — Curror v. Loudon 
(1879), 7 R. (Ct. of Sees.) 289 ; 17 
Sc. L. It. 149.— SCOT. 

. Rot estopped from denying lia- 
bility — Authority of law agent to 
place name on list.}— Upon the death 
in Nov., 1875, of testator whose estate 
included stock of a Joint-stock hank, 
his trustees & exors. accepted office, 
& instructed their law agent “ to make 
up a title In their favour to ike trust 
estate.” The agent having obtained 
confirmation of the trustees as exors., 
on Feb. 24, 1876, transmitted to the 
socrotary of the bank the stock oertifi- 
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reC ^^ a ^ lon ^S^ster & list of contributories : 
‘--Held : the trustees were liable in solidum for 
the whole of the stock, & not pro raid parte for 
one-fifth part only. — Ouninghame v. City op 
Glasgow Bank (1879), 4 App. Cas. 607, H. L. 

* to indemnity.] — See Sub-sect. 5, B. 

(6), post 

1254. Extent — Not limited to extent of trust 
estate.] -—The liability of a trustee as a contributory 
will not be limited to the extent of the trust estate. 

Phcenix Life Assurance Co., Hoare’s 
£ase U862), 2 John. & H. 229 ; 31 L. J. Oh. 604 ; 
6 L. T. 240 ; 8 Jur. N. S. 713 ; 10 W. R. 381 ; 70 
E. R. 1041. 


^n7wt c dions:---Com&. Re City of Glasgow Bank, Buchan's 
Case (1879), 4 App. Cas. 583. Held. Re National Financial 
COj, Ex p. Oriental Commercial Bank (1868), 3 Ch. App. 


Compare No. 2626, post 

1256 Trustees Joint holders— When liability 

accrues to survivor.] — Re Maria Anna & Stein- 
bank Coal & Coke Co., Maxwell’s Case, Hill’s 
Case, No. 436, ante . 

1256. Shares issued subject to calls — Lost 

by default of trustee — Value of shares less amount 
paid for calls.] — New shares allotted in respect of 
original shares forming part of a trust estate, being 
accretions to the original shares, also become part 
of the trust estate, but subject to the liability to 
pay calls. Therefore, where a trust estate so 
composed has been lost by the default of the 
trustee, the loss to the estate is not the amount 
°f the shares, but of the shares less the amount 
paid for calls. — Briggs v. Massey (1882), 61 
L. J. Ch. 447 ; 46 L. T. 354 ; 30 W. R. 325, C. A. 


iii. Termination . 

1257. By resignation — Time for.] — Re City op 
Glasgow Bank, Buchan’s Case, No. 1252, ante. 

1258. ; — .] — (l) if directors in the fair & 

bona fide exercise of their powers under the co.’s 
contract, as managers of the eo., & in circum- 
stances which make it a reasonable act of manage- 
ment, resolve not to record future transfers which 


may seriously affect & alter the liability of the 
partners, the resolution will be effectual, & the 
directors in declining to record the transfers 
cannot be held to be in default within the meaning 
of 1862 Act, s. 35. fa 

(2 ) Before the commencement of the winding up, 
but after the stoppage, & after the publishing of 
a notice by the directors calling a special general 
meeting of the shareholders of the City of Glasgow 
Bank, for the purpose of passing a resolution to 
have the bank wound up by reason of its irre- 
trievable insolvency ; & after a resolution by the 
directors that they would not record any future 
transfers, one of four trustees whose names 
appeared as such on the bank register resigned 
his office of trusteeship under Trusts, S. Act, 1861 
(c. 84), s. 1, with the consent of his co-trustees & 
the beneficiaries. A notarial copy of the resigna- 
tion was sent the next day to the bank, but the 
directors refused to alter the register by affixing 
a note, or in any other way : — Held : the resigna- 
tion was too late to exempt the trustee from per- 
sonal liability. 

The trustee’s resignation of his trusteeship alone 
would not terminate his liability. He ceased to 
be a trustee ; but it remained for him to terminate 
his liability in respect of the bank by a transfer, or 
something equivalent to a transfer, of his shares 
(Lord Cairns). 

(3) After the issuing to the shareholders & the 
public of a circular calling a meeting, with a view to 
the necessary resolution for a voluntary winding up, 
it is too late for any shareholder to part with his 
shares, either to the copartnership itself or to 
any other person (Lord Selborne). — Re City of 
Glasgow Bank, Mitchell’s Case (1879), 4 App. 
Cas. 548, 567 ; sub nom. Mitchell v. City of 
Glasgow Bank & Liquidators, 40 L. T. 758 ; 
27 W. R. 873, H. L. ; subsequent proceedings (1880), 
14 Ch. D. 628. 

1259. .] — In 1873 the names of four 

trustees were entered on the register of the City 
of Glasgow Bank as members. On Oct. 2, 1878, 


cate in the name of deceased, the con- 
firmation, & a mandate signed by the 
trustees the same day, by which they 
lequestcd the manager of the bans 
J c pay all dividends due & to become 
due on the stock “ standing in our 
names as trustees under the trust- 
disposition Sc settlement of," etc. 
The agent at the same time requested 
the secretary to send a new stock 
certificate. The names of the trustees 
were then entered in the register ol 
shareholders as holders of the stock, 
& a certificate to that effect sent to 
their agent. In the subsequent liquida- 
tion of the bank the trustees presented 
a petition to have their names removed 
from the list of contributories, or other- 
wise, from the first to tho second part 
thereof. A proof having been led, 
all tho trustees deponed that they 
expressly instructed their agent not 
to make up a special title to the bank 
stock in such a way as to make thorn 
liable as partners : — Held : the trustees 
had not authorised or adopted the 
registration of tho stock in their names, 
the inference which might otherwise 
have arisen from the res gestal having 
been explained away by the parol 
evidence. — Stott, etc. v. City of 
Glasgow Bank (!879), 6 It. (a. of 
Sess.) 1126 ; 16 Sc. L. It. 235.— SCOT. 


PART III. SECT. 12, SUB-SECT. 5.— 
B. (a) iii. 

d. Shares transferred by trustee ac- 
cording to benefidary*s instruction — 
Liquidation of company — Trustee not 
personally liable.} — M. an accountant 
in the Heal Estate Bank took a 
transfer of shares in the G. Estate Co., 


& became registered as a holder in 
respect of such shares. A deed was 
executed between M. & the Itoai 
Estate Batik, whereby it was declared 
that M. should hold tho shares subject 
to tho bank's direction, & should 
transfer them as required by the bank. 
& until such transfer should stand 
possessed of the shares, in trust for 
the bank ; the bank undertook to 
indemnify M. against all losses. Sub- 
sequently, after the execution of the 
deed, M. transferred the shares at 
tho bank’s direction to some nominee 
of the bank, whoso name did not 
appear. Tho C. Estate Co. went into 
liquidation. M. then appliod to have 
the eo. 's register rectified by removing 
his name Sc substituting the name 
of tho bank therefor: — Held: as soon 
as the shares had been transferred 
to M. at tho request of the bank, his 
duties as trustee ceased, Sc he was 
entitled to have the register rectified. — 
Re CJhatsworth Estate Co., Ex p. 
Marriott (1892), 18 V. L. R. 400.— 
AUS. 

o. Liquidation of company — Decerned 
trustee*8 executor— Whether liable to 
be put on list of contributories .] — In 
tho liquidation of a joint-stock co. 
registered under 1862 Act : — Held : 
the exors. of a person whose namo 
stood on the register of the co. as one 
of several trustees, but who had died 
prior to the liquidation, were not liable 
to be put on the list of contributories 
as partners of the co. — Oswald’s 
Trustees v . City of Glasgow Bank 
(1879), 6 R. (Ct. of Sess.) 461.— SCOT. 

f. .] — Where the 

name of the last survivor of a body 


of trustees was allowed to remain on the 
register of shareholders of a joint-stock 
co. for a period of six years after his 
death : — Held : though the co. was 
all the time aware of his death, Sc his 
exors. were uuawaro of his being a 
trustee on tho particular trust-estate, 
or of his holding stock In tho co. as 
trustee, yet, his name being on tho 
register at tho time of the stoppage 
of tho co., his estate remained liable, 
& his exors. must bo placed on the 
second part of the list of contributories 
in tho liquidation as representing him. 
— Low’s Executors v. City of Glas- 
gow Bank (1879), 6 R. (Ct. of Sens.) 
830.— SCOT. 

g. By resignation — Whether liable 
as contributory — Resignation not in- 
timated to co-trustees.] — A testamen- 
tary trustee executed a minute of resig- 
nation in tho form of Trusts Act, 1867. 
Sched. A. The minute was recorded 
in terms of the statute, but was not 
intimated to his co-trustees, or to a 
public co., in which the trustees held 
stock. In the liquidation of tho co. : 
— Held : the resigning trustee was not 
entitled to have his name rcinovod 
from tho register of members. — 
Sinclair v. City of Glasgow Bank 
(1879), 6 R. (Ct. of Sess.) 571 ; 16 
Sc. L. It. 235.— SCOT. 

h. Resignation not intimated 

to company.] — Testator appointed 
his exors. to hold Sc admuster 
his estate until the majority or mar- 
riage of his children. Part of the 
estate consisted of Btook of a public 
co. registered under 1862 Act. For 
some years tho dividend warrants 
were paid on the receipt of A. 6c B. 
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the bank stopped payment. On Oct. 5, the 
directors issued a summons convening a general 
meeting of the shareholders to pass a resolution 
for voluntary winding up. On Oct. 18, the 
original trustees assumed new trustees ; resigned 
their office of trust ; & executed a transfer. The 
directors refused to alter the register : — Held : the 
original trustees were personally liable, their 
resignation being too late. — Re City of Glasgow 
Bank, Rutherfurd’s Case (1879), 4 App. Cas. 
548, 581, H. L. ; subsequent proceedings (1880), 
14 Ch. D. 628. 

1260. Not alone sufficient.] — Re City of 

Glasgow Bank, Ker’s Case, No. 1241, ante. 

1261. Transfer of shares necessary.] — 

Re City of Glasgow Bank, Mitchell’s Case, 
No. 1258, ante. 

1262. Shares held by directors on behalf of com- 
pany— Proceedings for termination of trust.]— 

Preston v. Grand Collier Dock Co., No. 1251, 
ante. 

See , generally , Trusts & Trustees. 


(5) Right to Indemnity. 

See , generally , Trusts & Trustees. 

1263. In respect of what shares — Shares held as 
trustee for another company.]— M. held shares in 
the T. co. a s trustee for the N. co. Both the cos. 
were being wound up. Calls were made upon M. 
in respect of the shares, A he failed to pay them : — 
Held : M. was entitled to rank as a creditor of the 
N. Co. for the amount of calls which had been 


so made on him, with interest, & also for any future 
calls which might bo made on him in respect of 
the same shares. — Re National Financial Co., 
Ex p. Oriental Commercial Bank (1868), 3 Ch. 
App. 791 ; 16 W. It. 994 ; sub nom. Re National 
Financial Co., Ltd., Maitland’s Case, 18 L. T. 
895, L. J.I. 

Annotations Reid. He International Contract Co., Hughes’ 

PaYuo (imlS Ch R D. 623 ‘ Me “ td - Heritafre ”• 

1264. Shares taken at request of 

secretary of another company. — M. consented, 
at the request of the secretary of the C. Co., to 
become the purchaser of shares in the W. Co. 
The shares were purchased by him for the C. Co., 
from which he received £15 for himself. He never 
paid anything for these shares, the money being 
paid by the 0. Co., on whose behalf he hid pur? 
chased them. M . executed transfers of the shares 
to the C. Co., at the written desire of the secretary 
of that co., took no further trouble in the 
matter. The C. Co. was ordered to be wound up. 
The W. Co. was wound up voluntarily, under the 
direction of the ct. There were pecuniary trans- 
actions between the two cos. The W. Co. made a 
call on M. in respect of his shares. The shares 
were declared forfeited for non-payment of calls. 
M. afterwards explained all that had been done, 
& the W. directors, in consideration of his trans- 
ferring to them all his rights & interests in the 
shares, released him from all liability to them. 
M. took out a summons for the purpose of com- 


pelling the C. Co. to indemnify him against any 
demands that might be made on him by, or on 
account of, the W. Co. : — Held ; this was a mere 
case of trustee & cestui que trust , & M. was entitled 
to the indemnity. — James v. May (1873), L. R. 6 
H. L. 328 ; 42 L. .T. Ch. 802, H. L. 

Annotations Befd. Hardoon v. Belilios, [1901] A. C. 118. 
Mentd. Heritage v. Paine (1876), 2 Ch. D. 594 ; Cycle- 
makers' Co-op. Supply Co. v. Sims, [1903] 1 K. B. 477. 

See, also, Nos. 1246, 1251, ante. 

1265. Shares held on behalf of beneficiary 

sui Juris — Without power of disclaimer — Whether 
beneficiary created trust or knowingly accepted a 
transfer of the beneficial interest Immaterial.] — 
A party who is sui juris & beneficially entitled to 
shares which he cannot disclaim is personally 
bound, in the absence of contract to the contrary, 
to indemnify the registered holder thereof against 
calls upon them. It is immaterial whether the 
beneficial owner originally created the trust by 
which the registered holder was plainly affected 
or accepted a transfer of the beneficial ownership 
with knowledge of the trust. — Hardoon v. 
Belilios, [1901] A. 0. 118 ; 70 L. J. P. C. 9 ; 83 
L. T. 573 ; 49 W. R. 209 ; 17 T. L. R. 126, P. 0. 

Annotations : — Apld. Matthews r. Ruggles-Brise, ri911] 
1 Ch. 194. Reid. Dodson v. Downey (1901), 50 W. It. 
57 ; Wise v. Perpetual Trustee Co., [1903] A. C. 139 ; 
He Turner, Wood v. Turner, [1907] 2 Ch. 126 ; Buchan 
v. Ayre, [1915] 2 Ch. 474 ; Adams v. Morgan, [1923] 2 
K. B. 234 ; Eastern Shipping Co. v. Quah Bong Kee 
(1923), 40 T. L. Tt. 109. Mentd. He National Bank of 
Wales, Massey & Gilftn’s Case, [1907 ] 1 Ch. 582. 

1266. Shares held as trustee for company.] — 
Re Imperial Mercantile Credit Assocn., Chap- 
man & Barker’s Case, No. 1246, ante. 

1267. In respect of what liability — Present & 
future calls— Shares held on behalf of company in 
liquidation — Proof in winding up .] — Re National 
Financial Co., Ex p. Oriental Commercial 
Bank. No. 1263, ante. 

1268. Future liability on unpaid shares in 

company in liquidation — No evidence that future 
call likely — Action quia timet premature.] — A 

trustee held shares in a co. on trust for an adult 
cestui que trust. He had applied for them at the 
request of the cestui que trust, who paid the money 
due to the co. on the application & allotment. 
The trustee executed a transfer of the shares to 


the cestui que trust , & the latter sent it to the co. 
for registration, but the directors refused to 
register it, & when an order was made to wind up 
the co. the name of the trustee remained on the 
co.’s register as the holder of the shares. No 
further call had been made on them. The trustee 
brought an action against the cestui que trust, 
claiming an indemnity against liability on the 
shares. There was no evidence to show whether 
calls were likely to he made in the winding up : — 
Held : the action was a mere quia timet one, & it 
was premature & could not be maintained. — 


Hughes-Hailett v. Indian Mammoth Gold 
Mines Co. (1882), 22 Ch. D. 561 ; 52 L. J. Ch. 418 ; 
48 L. T. 107 ; 31 W. R. 285. 

Annotations: — Distd. Hobbs v. Wayet (1887), 36 Ch. D. 
256. Reid. Blyth v. Fladgate, Morgan v. Blyth, Smith v. 
Blyth, [1891] 1 Ch. 337 ; Wolmershausen v. Gullick, 
[1893] 2 Ch. 514 ; Hardoon v. Belilios, [1901] A. C. 118 ; 
Ascherson v. Tredegar Dry Dock & Wharf Co., [1909] 
2 Ch. 401. 


two of those oxors. A, then resigned 
his office of “ trustee of exor." by 
minute intimated to his co-trustees, 
and registered in the form prescribed 
by Trusts Act, 1867, & took no further 
part in the administration of the estate. 
Ho executed no transfer to the remain- 
ing trustees & the resignation was not 
formally accepted by the co. The 
dividends were thereafter paid on the 
receipt of B. only, a fact which 
appeared from the books of the co: 


Iii the liquidation of the co. : — 
field : A. was liable as a contributory 
in respect that there was no evidence 
that his resignation had been intimated 
to the co., so as to entitle the bank to 
remove his name from the register. — 
Tochetti v. City of Glasgow Bank 
(1879), 6 It. (Ct. of Sess.) 789 ; 16 
Sc. L. R. 415.— SCOT. 

k. Resignation inti- 

mated to company ,] — When one of 


several persons entered on the register 
of shareholders of a public co, as 
trustees has divested himself of the 
office of trustee in terms of Trust Act, 
1867 »s. 10, he has on intimation thereof 
to the oo., the co. not being in liquida- 
tion, an absolute right to have his 
name removed from the register. — 
Dalglkish v. Land Feuing Co., 
Ltd. (1885), 13 R. (Ct. of Sess.) 223; 
23 Sc. L. R. 138.— SCOT. 
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1269. Calls on unauthorised investment.] — 

Two trustees in breach of trust invested trust 
funds m partly paid shares of a co. Some years 
after the death of one trustee, the survivor, who 
Imd made every reasonable effort to dispose of the 
shares, but without success, paid a call of £800 
as a contributory in the liquidation of the co. : — 
/fewi ; the _ deceased trustee’s representatives, 
though not liable to the co. for the call, were liable 
to the surviving trustee for contribution. — Jack- 
son v. Dickinson, [1903] 1 Oh. 947 ; 72 L. J. Oh. 
5 88 L. T. 507 ; 19 T. L. R. 350. 

1270. What funds liable — Shares taken up by 
trustees of settlement at wife’s request — No power 
of anticipation — Savings of separate estate of wife.] 

One of two trustees of a marriage settlement, 
under . which the wife took a separate estate for 
life without power of anticipation, having shares 
ln ■ bank vested in him upon the trusts of the 
settlement, obtained an allotment of new shares 
at the request of the wife, & upon the faith of her 
representation that the purchase -money should 
be paid out of certain savings of her separate 
estate. The bank failed, & calls were made upon 
the trustee, who filed a bill to enforce repayment 
out of the wife’s savings : — Held : (1) the savings 
of the wife’s separate estate were liable to in- 
demnify the trustee against all calls & liabilities 
incurred on her behalf in respect of the shares ; 
(2) money arising from savings of separate estate 
which had been invested by the wife in the names 
of the trustees of the settlement without; any in- 
timation that it was to be held on the trusts of 
the settlement, was liable to indemnify the trustee 
of the shares. — Butler v. Cumpston (1868), 
L. U. 7 Eq. 16 ; 38 L. J. Ch. 35 ; 19 L. T. 274 ; 17 
W. R. 24. 

Annotations .'--Generally, Refd. Pike v. Fitzgibbon (1880), 
14 Ch. D. 837 ; Halo v. Sheldrake (1889), 60 L. T. 292. 

1271. Invested by wife in name of 

trustees — No notice that subject to settlement.] — 

Butler v. Cumpston, No. 1270, ante, 

1272. Who may enforce — Liquidator of company 
— Assignee under compromise with trustee — Action 
in name of trustee.] — The right of a trustee, in 
whose name shares in a co. were standing at the 
time of its being wound up, to indemnity from his 
cestui que trust , enforced by the liquidator in a 
suit in the name of the trustee who had com- 
promised with the liquidator for his liability on 
the shares upon terms including a stipulation that 
the liquidator should be at liberty to continue 
the suit. — Hemming v. Maddick (1872), 7 Ch. 
App. 395 ; 41 L. J . Ch. 522 ; 20 L. T. 505 ; 20 
W. R. 433, L. JJ. 

Annotations : — Refd. Re Hercules Insco., Pugh & Sharman’s 
o L. R. 12 EQ* 566 ; Heritage v. Paine (1876), 

HjCh. p. 594 Mentd. Re Richardson, Exp. St. Thomas’s 
Hospital, [1911] 2 K, B. 705. 

Assignment of right of action.] — See, generally , 
Action, Vol. I., pp. 72 et seq. ; Choses in Action, 
Vol. VIII., pp. 426 et seq . 

(c) Liability of Shares for Debts of Trustee . 

1273. Trustee a bankrupt — Shares not In his 
order & disposition.] — Shares held by a trustee in 
his own name, but identified & a trust declared 

• j * « . . . | not to in the order & dis- 

position of the bkpt.— Pinkett v . Wright (1842). 
2 Hare, 120 ; 12 L. J. Ch. 119 ; 6 Jur. 1102707 
E. R. 50 ; affd, without affecting this point, sub 
nom, Murray v. Pinkett (1840), 12 Cl. & Fin. 
704, H. L. 

Annotations : — Mentd. Pennell v. Deffell (1853). 4 lie G M 
& G. 372 ; Clack v. Holland (1854); ldBeav. 262 ; Ash- 
win v. Burton (1862), 32 L. J. Ch. 198 ; Aberaman Iron- 
works v. Wickens (1868), L. R, 5 Eq. 485; Peering & 
McQuestion v. Hibernian Joint Stock Banking Co. (1868), 


16 W. R. 578 ; Brown v. Adams (1869), 21 L. T. 71 ; 

Re Birchall, Wilson v. Birchall (1881), 44 L. T. 24H 

Re Leslie, Leslie v. French (1883), 23 Oh. D. 552 ; Soc. 

G6n6rale do Paris v. Tram. Union Co. (1884), 14 Q. B. D. 

424 ; Re Boll, Ex p. Hodgson (1891), 65 L. T. 245. 

See, also, Bankruptcy & Insolvency, Vol. V., 
p. 701, No. 6549. 

1274. Trustee a judgment debtor — Charging 
order made — No ground for setting aside.] — The 

ct. will not set aside an order made under Judg- 
ments Act, 1838 (c. 110), s. 14, charging shares in 
a limited co., standing in the name of a judgment 
debtor, although he be owner of the shares as 
trustee only, & have no beneficial interest what- 
ever therein. — C ragg v. Taylor (1800), L. R. 1 
Exch. 148 ; 4 H. & C. 158 ; 35 L. J. Ex. 92 ; 13 
L. T. 750 ; 12 Jur. N. S. 320 ; 14 W. R. 399. 

Annotations: — N.F. Cooper v. Griffin, [1892] 1 Q. B. 740. 

Reid. Gill v. Continental Gas Union Co. (1872), 41 L. J. Ex. 

176 ; Re Blakely Ordnance Co., Coates’s Case (1876), 35 

L. T. 617. 

1275. Charging order refused — Not held in 

his own right — Director’s qualification shares — 
Unregistered transfer.] — The liquidator of the B. 
Co. obtained a charging order on Oct. 24, 1870, 
against C. on certain stock of the O. Co. standing 
in the name of C. The stock had been lent to C. 
by his father, merely to qualify him to be a 
director of the O. Co. On Oct. 17, 0. had re- 
transferred the stock to his father, but the transfer 
was not registered until Oct. 25. On the applica- 
tion for the charging order, notice was given to 
the liquidator that the stock belonged beneficially 
to the father. C. moved to discharge the order : — 
Held : independently of the question of notice, 
the stock was not standing in C.’s name in his own 
right, within Judgments Act, 1838 (c. 110), s. 14. 
Order discharged. — Re Blakely Ordnance Co., 
Ltd., Coates’s Case (1870), 40 L. J. Ch. 367 ; 35 
L. T. 017 ; 25 W. R. 111. 

Annotation : — Folld. Cooper v. Grifflu, [1892] 1 Q. B. 740. 

1276. .] — By Judgments 

Act, 1838 (c. 110), s. 14, the shares of a debtor, 
against whom judgment has been recovered, 
“ standing in his name, in his own right,” may be 
charged with payment of the judgment debt. 
The arts, of assocn. of a co. provided that the 
qualification of a director should be the “ holding 
in his own right ” 300 shares ; & certain share- 
holders of the co., in order to qualify a person as 
managing director, & with the knowledge & assent 
of the directors, transferred the requisite number 
of shares into his name on the register of the co., 
the transferors themselves retaining the bene- 
ficial ownership of the shares. Judgment having 
been recovered against the transferee by pltf. : — 
Held : the shares were not held by the judgment 
debtor “ in his own right,” so as to entitle pltf. 
to a charging order upon them under the above 
Act. — Cooper v , Griffin, [1892] 1 Q. B. 740 ; 
01 L. J. Q. B. 503 ; 00 L. T. 000 ; 40 W. R. 420 ; 
8 T. L. R. 404 ; 30 Sol. Jo. 325, C. A. 

Annotations: — Folld. Howard v. Sadler, [1893] 1 Q. B. 1 ; 

Sutton v. English & Colonial Produce Co., [1902] 2 Ch. 

502. 

1277. Unregistered sale — Cestui 

que trust not estopped from denying his beneficial 
ownership.] — A director of a railway co., incor- 
porated by an Act providing that the qualification 
of a director should be the possession in his own 
right of a certain number of shares, sold his shares ; 
but his name remained on the register as the person 
entitled to the shares, & he continued to act as a 
director. A judgment creditor of the dilector 
having applied for a charging order on the shares 
under Judgments Act, 1837 (c. 110), s. 14 ; 
Held : (1) the director might have possession of 
the shares in his own right without being the 
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C» Sect . 13: Sub-sects. 1, 2 <fe 3.] 

beneficial owner ; (2) there was no illegality in 
the transaction with regard to the sale of the 
shares ; (3) the purchasers were not estopped from 
setting up that they were the persons beneficially 
entitled ; Sc a charging order could not be made. — 
Howard v. Sadler, [1893] 1 Q. B. 1 ; 68 L. T. 
120; 41 W. R. 126; 37 Sol. Jo. 49; 5 R. 45, 
D. 0. 

Annotation ; — As to (1) Folld. Sutton v. English & Colonial 
Produce Co., [19023 2 Ch. 502. 

See , generally , Execution ; Trusts & Trustees. 

Lien on shares held by party as trustee.] — See 

Sect. 22, sub-sect. 4, post 
Mortgage of shares by trustee — In respect of 
private debt.] — See Sect. 25, sub-sect. 4, C., post. 

(d) Notice of Trust 

See , generally , Executors Sc Administrators ; 
Trusts & Trustees. 

1278. Notice of trust — Transfer by way of mort- 
gage by sole trustee — Transfer registered by mort- 
gagee after receiving notice — Valid.] — A sole 
trustee of shares executed a transfer Sc delivered 
it with the certificate of the shares to a mtgee. 
who had no notice of the trust. The mtgee. did 
not register his transfer until after notice of the 
trust ; — Held : the transfer could not be im- 
peached. The certificate showed that the shares 
had foi*mcrly stood in the names of two persons : — 
Held : this was not enough to put the mtgee. on 
inquiry or fix him with notice. — Dodds v. Hills 
(1865), 2 Hem. & M. 424 ; 12 L. T. 139 ; 71 E. It. 
528. 

Annotations : — Consd. R. v. Shropshire Union Co. (1873), 
L. R. 8 Q. B. 420. Distd. Roots Williamson (1888), 38 
Oh. I). 485. Raid. Ortigosa v. Brown (1878), 47 L. J. Ch. 
168 ; Powell in London & Provincial Bank, 11893] 1 Ch. 
610. 

1279. Certificates showing that shares 

formerly held Jointly.] — Dodds v. Hills, No. 
1278, ante . 

C. Executors • 

See Sect. 24, sub-sect. 1, post 


Sect. 13. — THE REGISTER OF MEMBERS. 

Sub-sect. 1. — In General. 

See, now , 1908 Act, s. 25. 

1280. What is a register — Members’ ledger — 
Referred to in register.] — A partner in a banking 


firm accepted a transfer of shares in a limited co. 
by way of security for a loan made by the firm, 
Sc he executed the transfer in the name of the firm. 
At the date of the transfer the transferor was not 
the registered holder of any shares in the co., but 
transfers of the shares which he purported to 
transfer had been executed to him & were shortly 
afterwards registered. The banking firm subse- 
quently re-transferred the shares to the transferor 
within twelve months of the winding up of the 
co. The name of the firm did not appear in the 
44 Register of Members,” but in a book called the 
“ Members’ Ledger,” which was referred to in 
the “ Register of Members ” ; — Held : this was a 
valid registration . — Re Land Credit Co. of 
Ireland, Weikersheim’s Case (1873), 8 Ch. App. 
831 ; 42 L. J. Ch. 435 ; 28 L. T. 653 ; 21 W. R. 
612, L. JJ. 

Annotations : — Distd. Re Vagliano Anthracite Collieries 
(1910), 79 L. J. Ch. 769. Reid. Re Printing Telegraph & 
Construction Co. of Agence Havas, Ex p. Cammell (1894), 

1 Mans. 274. Mentd. Niemann v. Niemann (1889), 43 
Oh. D. 198. 

1281. Allotment sheets — Containing statu- 

tory particulars.] — Certain allotment sheets pre- 
pared in the office of a limited co. for the use of 
the directors at the first general allotment stated 
the names of the proposed allottees & the other 
particulars required by the Cos. Act to be contained 
in the register of members, except that their 
occupations were not stated ; they contained a 
column for references to the register. After the 
allotment these sheets were signed by the chairman 
Sc secretary of the co. No formal register was 
acquired by the co. until a later period i—Held : 
the allotment sheets, being prepared alio intuitu, 
could not be regarded as the register in the mean- 
time. — Re Printing Telegraph & Construction 
Co. of Agence Havas, Ex p . Cammell, [1894] 
2 Ch. 392 ; 63 L. J. Ch. 536 ; 70 L. T. 705 ; 10 
T. L. R. 441 ; 38 Sol. Jo. 437 ; 1 Mans. 274 ; 7 
R. 191, C. A. 

Annotations : — Reid. Re Issue Co., Hutchinson’s Case, 
[1895] 1 Ch. 226. Mentd. Re Hercynia Copper Co., [1894] 

2 Ch. 403 ; Molineaux v. London, Birmingham & Man- 
chester Insce., [1902] 2 K. B. 589. 

See, also, No. 1188, ante . 

Under 1908 Act, s. 30 .] — See No. 1296, post 

1282. Foreign register — Power to keep.] — B., 

under instructions from the board of directors of 
a co. registered in England, went to India for the 
purpose of getting shares in the co. taken up there. 
A large number of shares were allotted in India 
by B. The names of the Indian shareholders 
were registered in a book kept at the co.’s office 
in Bombay, but not in the books at the London 


PART III. SECT. 12, SUB-SECT. 5.— 

B. (d). 

1. Notice of trust — Marriage settle - 
ment — Debt of trustee — Company may 
not ignore rights of which they have 
knowledge.) — B. was entitled in her 
own right to shares in a bank, of 
which she was the registered holder. 

1877 she married II., & by her 
marriage settlement, purported to 
convey the shares to C. & D. as trustees. 

In 1882 the hank Was incorporated 
under 1862 Act. The arts, of assocn. 

K rovided that (1) no person should 
e reoognised by the co. as holding 
any share upon any trust, 8c that the 
oo. should not be bound by any 
equitable interest in any share, or 
any other right except an absolute 
right to the entirety thereof in the 
registered holder. (2) The eo. should 
have a first Sc paramount lien on all 
the shares registered in the name of a 
member, whether solely or Jointly 
with others, for all moneys due to the 
oo. from him, either alone or jointly 
with any other person, whether a 


mombor or not, & whether such shares 
were presently payable or not. After 
the incorporation of the co. tho shares 
wore transferred into the joint names 
of the trustees, such transfer being 
made in 1885. Both before 8c after 
incorporation tho bank had notice 
that C. 8c D. wero trustees in respect 
of the shares, that the shares had been 
jut in settlement, 8c that neither of the 
:rusteos had any beneficial interest 
therein. In 1891 D. became indebted 
to the bank,. C. died in 1893. Tho 
:>ank claimed to hold the shares answer- 
able for D.’s debt, & refused to pay 
any further dividends on the same till 
the debt was discharged : — Held : 
the bank wero not entitled to a lien 
on the shares in respect of I).'s debt. 
The object of 1862 Act, s. 20, & of 
similar provisions in arts, of assocn., 
is to spare a co. the responsibility of 
attending to any trusts or equities 
whatever attached to thoir shares, so 
that they may safely deal with the 
person who is registered owner, 
recognising no other person 8c no 
different right, 8c freeing them from 


inquiry into conflicting claims as to 
shares, transfers, calls, dividends, etc., 
& enabling thorn to treat the registered 
holder as owner of the shares for all 
purposes, without regard to contracts 
jetween himself & third persons. But 
t was not the object of the Legislature 
to enable a co. to ignore, for their own 
purposes and interest, the rights of 
persons of which they have knowledge. 
-—Bearden v. Provincial Bank of 
Irkland, [1896J 1 I. K. 532; 30 

JL» lia Hit 1 *" UK« 


PART III. SECT. 13, SUB-SECT. 1. 

m. What is a register ■ — Particulars 
entered m different books— If taken 
together containing all information 
reamred by the statute.]— Tho register 
of shareholders may consist of paiti- 
°ifiare entered in different books, 
which taken together substantially 
contain all tho information which tho 
Act requires. If there be a substantial 
compliance with the requisitions of 
the Act, the register is not invalidated 
by reason of slight deviations from its 
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office, & no return o£ their names was ever made 
to the Registrar of Joint-stock Cos. In 1867 the 
co. was wound up & in 1869 the English share- 
holders were placed on the list of contributories 
& calls made on them, by means of which all the 
debts, etc., were paid. In 1874, the official 
liquidator filed a supplemental list of contribu- 
tories, on which he placed all the Indian share- 
holders, with a view of making them contribute 
rateably to the debts which the English share- 
holders had paid : — Held : (1) S., whose name was 
on the register which had been kept at Bombay, 
& who had accepted shares & paid calls on them, 
was properly placed on such supplemental list ; 
(2) under 1862 Act, s. 25, which requires a register 
of shareholders to be kept, “ in one or more books,” 
a co. which has foreign as well as English share- 
holders can keep a register abroad as well as at 
home. — Re East India Cotton Agency, Ltd., 
Sand’s Case (1875), 32 L. T. 299. 

Annotation : — As to (1) Reid. Re Taurine Co. (1883), 25 

Ch. D. 118. 

See , now , 1908 Act, ss. 34, 35. 


Sub-sect. 2. — Contents. 

1283. Name of shareholder — How entered — 
Executors.] — A co. is not (in the absence of any- 
thing to the contrary in its arts, of assocn.) entitled 
to insert in its register of members (required by 
1862 Act, s. 25) a statement that a member is 
entitled as exor. of a deceased shareholder, but 
the exor. is entitled to have his name entered as 
a member without any statement of the fact of 
his being an exor. Where there are several exors., 


they are entitled to have their names put upon 
the register in any order they choose. — Re Saun- 
ders (T. H.) & Co., Ltd., [1908] 1 Ch. 415 ; 77 
L. J. Ch. 289 ; 98 L. T. 533 ; 24 T. L. R. 263 ; 52 
Sol. Jo. 225 ; 15 Mans. 142. 

Annotation : — Consd. Bums v. Siemens Dynamo Works, 

[1919] 1 Ch. 225. 

1284. Partners.] — Two or more per- 

sons in partnership, being transferees of shares 
in a limited co. by a transfer to them in their 
partnership name, are not entitled to claim to be 
entered on the register of the co. in their partner- 
ship name. — Re Vagliano Anthracite Col- 
lieries, Ltd. (1910), 79 L. J. Ch. 769 ; 103 L. T. 
211 ; 54 Sol. Jo. 720. 

Trustee in bankruptcy.] — See Bank- 
ruptcy & Insolvency, Vol. V., p. 965, No. 7905. 

1285. Joint holders — Order of names.] 

— Re Saunders (T. H.) & Co., Ltd., No. 1283, 
ante . 

See, also, No. 1320, post. 

Misspelt — On list of members at office of 

registrar of company.] — See No. 3910, post. 

Entry of trusts — Whether notice of deposit of 
shares is notice of trust.] — See No. 2179, post . 

Trustees as members.] — See, generally , 

Sect. 12, sub-sect. 5, ante. 


Sub-sect. 3. — As Evidence. 

See, flow, 1908 Act, s. 32 (1). 

1286. General rule.] — Reese River Silver 
Mining Co. v. Smith, No. 727, ante. 

1287. How far conclusive — Of membership — 
Transferee entered without his knowledge — No 


directions or by unimportant omissions 
or defects in particulars of information. 
— Re Alliance Financial Corpn., 
Blaney’s Case (1866), 3 Bom. O. C. 
106. — IND. 

n. List of shareholders — Must be 
in duplicate.} — A list of shareholders 
transmitted to the provincial secretary 
contained the name of a person as 
holding: a certain amount of stock in 
a joint-stock co., while in the list posted 
up in the head office of the co. the 
shareholder’s name was inadvertently 
deleted : — Held : the lists were not 
duplicates within Ontario Cos. Act, & 
the co. wore liable to a penalty under 
the Act. — Towner v. Hiawatha Gold 
Mining & Milling Co. of Ontario 
(1899). 30 O. R. 547.— CAN. 

o. Must not be removed outside juris- 
diction.] — A co. formed under the 
Limited Liability Acts & having its 
registered office in Scotland, cannot 
competently remove the register 
of shareholders beyond Scotland. — 
Garpel Hcematite Co., Ltd. (Liqui- 
dator of) v. Andrew (1866), 4 Macph. 
(Ct. of Sess.) 617 ; 38 So. Jur. 342- 
SCOT. 


PART III. SECT. 13, SUB-SECT. 2. 

p. Name of shareholder — Purchase i 
% shares at a court sale — Not en 
UUed as of right to entry on register. 
— A purchaser of shares of a limitec 
co. at a ct. sale is not entitled as ol 
right to have his name entered in th< 
register of the oo. as a shareholder 
He is subject to the same rules on tho 

E t as & private purchaser is.— 
ILAL BRULAL V. GoRDHAN SPIN 

ning & Manufacturing Co. (1916) 
I. L. R. 41 Bom. 76.— IND. 


q. Entry of trusts — Whether notice 
of deposit of shares “ in trust ” is notice 
of trust.] — M., the holder of fully paid 
up shares of stock of deft, oo., having 
transferred the shares, some “ in trust," 
& some not so expressed to W., the 
manager of a bank, to which M. was 


indebted, the transfer being approved 
of by the co., who registered W. as 
transferee : — Held : (1) W. was entitled 
to the dividends declared on the shares 
as against the co., who sought in pur- 
suance of powers in the arts, of assocn. 
to retain tho dividends for a debt duo 
to them from M. ; (2) the use of the 
words “ in trust ” although contrary 
to tho provisions of Cos. Act, must 
have iniormod the secretary of the 
co. that W. was applying for registra- 
tion in trust in respect; of the bank of 
which he was manager, 8c thero was 
nothing to suggost that he was acting 
as trustee for M. — Wilson v. British 
Columbia Refining Co. (1915), 31 
W. L. R. 381 ; 8 W. W, R, 838.— CAN. 

r. Company not accountable to 

cestui que trust.] — An assignment by 
a shareholder for the benefit of his 
creditors excepted shares in cos. not 
fully paid up & doclared the assignor 
a trustee of such shares for the assignee : 
— Held : the assignee was not entitled 
to call on the co. to account to him for 
the shares or any dealings therewith. 
— Armstrong v. Merchants* Mantle 
Manufacturing Co. (1900), 21 C. L. T. 
123 ; 32 O. R. 387.— CAN. 

8 . Notice of equitable rights .] — 

B. was entitled in her own right to •• 
shares in a bank, of which she was 
the registered holder. In 1877 she | 
married R., 8c by her marriage settle- 
ment purported to convey the shares 
to C. & D, as trustees, upon usual 
trusts. 

In 1882 the bank was incorporated 
under 1862 Act. Clause 8 of the arts, 
of assocn. provided that no person 
should bo recognised by the co. as 
holding any share upon any trust, 

3c that the oo. should not be bound by 
or recognise any equitable interest 
in any share, or any other right in 
respect of any share, except an absolute 
right to the entirety thereof in the 
registered holder. Clause 11 provided 
that the oo, should have a first 8c 
paramount lien 8c charge on all the 


shares registered in the name of a 
member (whether solely or Jointly 
with others) for all moneys due to tho 
co. from him or his estate, either alone 
or jointly with any other person, 
whether a member or not, & whether 
such shares wore presently payable 
or not. After tho incorporation of 
the co, as it was then permissible, 
the shares were transferred into the 
joint names of tho trustees, such 
transfer being inado in 1885, aftor 
some further correspondence betwocn 
the trustee C. & the secretary of the 
bank. Both before & after incorpora- 
tion the bank had notice that C. & I), 
were trustees in respect of the shares, 
that tho shares had been put in settle- 
ment, & that neither of tho trustees 
had any beneficial interest therein. 
From 1885 the dividends on the shares 
were paid to the husband R„ as the 
nominee of the trustees, till his death 
in 1888. From that date till Aug. 
1892, they were by arrangement paid 
to B. In 1891, D. became indebted 
to tho bank, & left tho country in that, 
year. C. died in 1893. Tho bank 
claimed to hold the shares answerable 
for D.*s debt, 8c refused to pay any 
further dividends on the same till 
the debt was discharged : — Held : 
the bank were not entitled to a lien 
on the shares in respect of D.*s debt. 
The effect of tho section is to reliove 
co.*s from liabilities arising, not from 
the joint operation of notice & an act 
or omission of the co., but from notico 
per se ; 8c not to extinguish or affect 
any obligation to which they would 
otherwise bo subject by their own 
unconscientious conduct. — Bearden v. 
Provincial Bank of Ireland, [1896] 

1 1. R. 532 ; 30 I. L. T. 117.— IB 

PART III. SECT. 13, SUB-SECT. 3. 

1286 i. General rule.] — The entry on 
a share register of the name of a person 
as a shareholder is only prima fade 
evidence of ownership, & consequent 
liability as a shareholder. — Re 
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Sect. 13. — The ’register of members: Sub-sects. 3, 4 
<fc 5» A .] ‘ 

formal transfer of shares.] — G., a shareholder in a 
completely registered co., being in prison, two of 
the directors, being desirous to procure his dis- 
charge, entered into an agreement with B., one of 
his creditors, by which B. agreed to accept 1,500 
shares in part payment of his debt, Ac to consent 
to G.’s discharge ; & the two directors stated that 
they were authorised by G. & the co. to transfer 
the shares, declared the shares to be transferable 
by delivery, & agreed that if it should appear that 
the shares could not bo legally vested in B., 
without his executing the deed of settlement, they 
would pay him £1,500. They handed over to 
him scrip certificates for 1,500 shares, which 
described the co. as only provisionally registered, 
Ac purported to be transferable by delivery. The 
directors placed B. on the register of shareholders 
without his knowledge, & in the register of trans- 
fers they entered the shares as transferred to him 
by G., but it was not shown that any deed of 
transfer had ever been executed, Ac he never 
executed the deed of settlement, or any deed of 
accession to it. An order was afterwards made for 
winding up the co. : — Held : inasmuch as the 
shares in the co. were not transferable by delivery, 
Ac could not be vested in B. without his executing 
the deed of settlement, B., in the absence of 
conduct estopping him from disputing his being a 
shareholder, was not liable to be placed on the 
list of contributories. — He Electric Telegraph 
Co. of Ireland, Bunn’s Case (1860), 2 De G. F. 
Ac J. 275 ; 3 L. T. 567 ; 9 W. R. 43 ; 45 E. R. 
627 ; sub nom . Electric Telegraph Co. of 
Ireland v . Bunn, 29 L. J. Ch. 913 ; 6 Jur. N. 8. 
1223, L. JJ. 

Annotation Refd. Re Uichmond-Hill Hotel Co., Elking- 

ton’s Case (1807), 10 L. T. 81. 

1288. Delay in registering transfer.] — 

Where a transferor lias neglected to see that the 
transfer of his shares is registered, the ct. will not, 
after a winding-up order lias been made, rectify 
the register under 1862 Act, s. 35, although there 
has been unnecessary delay on the part of the co. 
A shareholder had compromised actions pending 
between himself Ac the co. & the directors on the 
terms that he should pay a certain sum, & should 
transfer Ids shares to one of the directors. He 
paid the sum & executed a transfer of his shares 
to the director, who also executed the same. The 
transfer was deposited with the attorney who 
acted for the co. Ac the directors in the action. No 
further steps were taken for more than two years, 


Ac till after an order had been made to wind up 
the co., when the shareholder applied for a rectifica- 
tion of the register : — Held : the register, on which 
the name of the shareholder appeared, was con- 
clusive Ac could not be altered . — Re Anglo- 
Danubian Steam Navigation Ac Colliery Co., 
Walker’s Case (1868), L. R. 6 Eq. 30 ; 37 
L. J. Ch. 651 ; 16 W. R. 749. 

1289. Name entered without authority.] 

— Reese River Silver Mining Co, v. Smith, 
No. 727, ante. 

1290. Name entered without sufficient 

cause.] — Reese River Silver Mining Co. v. 
Smith, No. 727, ante. 

1291. Default by company in removing 

name.] — Reese River Silver Mining Co. v. 
Smith, No. 727, ante. 

1292. Name omitted from register.] — 

Reese River Silver Mining Co. v. Smith, No. 
727, ante. 

1293. - — In proceedings under 1862 Act, s. 26.] 

— According to the true construction of 1862 Act, 
s. 26, the forwarding to the Registrar of Joint 
Stock Cos. of a list of members & summary which 
upon the face of them purport to satisfy the 
requirements of the Act, is not a sufficient com- 
pliance with that sect, unless such list Ac summary 
are in accordance with the facts ; Ac a metropolitan 
police magistrate has jurisdiction upon a summons 
for penalties under sect. 27 to inquire into the 
truth or falsehood of the statements contained in 
the list Ac summary so forwarded, Ac is not pre- 
cluded from hearing evidence on the complaint 
brought before him merely by the circumstance 
that the list At summary are in accordance with the 
co.’s register. Such register is only primd facie 
evidence of certain matters, Ac upon evidence that 
it contained fictitious entries the magistrate would 
be justified in disregarding such entries, Ac in 
treating a summary based upon them as false Ac 
misleading. But questions of nicety as to the 
title to shares Ac the right to be on the register 
cannot properly be determined by a magistrate 
upon such a summons, & with reference to such 
questions he ought to accept the co.’s register as 
practically conclusive. — Re Briton Medical Ac 
General Life Assocn. (1888), 39 Ch. D. 61 ; 57 
L J. Ch. 874 ; 59 L. T. 134 ; 37 W. R. 52 ; 4 
T. L. R. 531. 

See , now, 1908 Act, s. 26 (5). 

1294. Of title to shares.] — Henderson v. 
Coulson, Wagner v. Coulson (1889), 6 T. L. R. 
28, D. C. 

See, also, No. 1293, ante. 


Monarch Oil Co. v . Chapin, [1917] 
3 W. W. R. 662. — CAN. 

. t. How far conclusive-— Of member - 
ship — Shares registered in tiame of 
judgment debtor — On behalf of another 
person .] — Shares in a mining co. 
registered on the co.’s books in the 
name of a judgment debtor are not 
the subject of a charging order 
where the shares are held by the judg- 
ment debtor on behalf of another 
person. — Pryor v. Powell (1898), 
S3 V. L. R. 612.— AUS. 

Other evidence ad- 
duced — Contradicting or impugning 
register.}— The evidence adduced by the 
official liquidator to show that deft, 
was a member of the co. & so liable 
as a contributory consisted of the 
register of members, a letter written 
by the objector, a reply thereto written 
by a managing director of the co. & 
the oral testimony of the director him- 
self. The objector adduced no evi- 
dence at all : — Held : the official 
liquidator might, it he had chosen to 
do so* have put the register in evidence. 


& waited, before giving any further 
evidence until the objector had given 
some to displace the primd facie 
evidence afforded by the register, or 
to impugn the character of the register ; 
but his case must bo looked at as a 
whole. & having taken tho line which 
he did, he must take the consequences 
of his other evidence contradicting 
or impugning the primd facie evidence 
of the register, & notwithstanding that 
the objector gave no evidence, the 
register was not conclusive. — Ram 
Das Chakarbati v. Cotton Ginning 
Co., Ltd., Cawnpore Official Liqui- 
dator (1887), I. L. R. 9 All. 366.— 1ND. 

b. Sealed register of com- 

pany.) — In an action for calls, pltfs. 
gave in evidence tho sealed regis- 
ters of the co., & in each of thorn 
deft, 's name appeared as the pro- 
prietor of two hundred shares, £300 
deposit paid. They also proved their 
subscription contract, & that a person, 
representing himself to be deft., signed 
it : — Held : in the absence of rebutting 
evidence on the part of deft, the 


register established his indentity & 
his liability. — Waterford, Wexford, 
Wicklow & Dublin Ry. Co. v. 
Wolsely (1851), 1 I. C. L. R. 444 ; 
4 Ir. Jur, 233. — IR. 

o. Register consisting of 

several volumes — Last volume sealed 
with company* 8 seal.) — Where the 
register of shareholders consists of 
several volumes, the co.’s seal fixed 
to the last volume of tho series is a 
sufficient authentication within Clauses 
Consolidation (Scotland) Act, 1845 
(c. 17), to make the rogistor evidence, 
though the name of defender as 
shareholder appears only in the volume 
to which tho seal is not attached. — 

Northern By. Co. 

RK COT. 434 ; 1 StU - M - & 


d. 


Denial of membership 


__ — ' vfVVffWI/f 

— Onus of proof. ]— The register of 
shareholders of a joint-stock oo. is 
primd facie evidence of the member- 
ship of persons whose names appear 
on tho register, and any person whose 
name so appears denying his member- 
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Sub-sect. 4. — Custody and Inspection. 

See 9 now , 1908 Act, s. 30. 

Custody — Solicitor’s lien.]— No. 3642, post. 

1295. Right of inspection — General rule.] — The 

books of a co. are part of the property of the 
co., & the shareholders in it have a right to the 
inspection of them. But that inspection will be 
granted at the cost of those who seek it. Only 
one investigation will be allowed at a time ; no 
improper advantage must be taken or use made of 
the knowledge acquired ; & the proceedings in 
the winding up must not be stayed thereby. — 
Re Joint-Stock Discount Co., Ltd., Ex p . 
Buchan (1866), 36 L. J. Ch. 150 ; sub nom. 
Re Joint Stock Discount Co., Buchanan's 
Case, 15 L. T. 261 ; 15 W. R. 99. 

1296. - — Who may inspect — Non-member.] — 
(1) The right to inspect the register of members 
of a co., which is conferred by 1862 Act, s. 32, 
carries with it the right to take extracts from or 
to make copies of the entries in the register. The 
right, also given by the sect., to require a copy of 
the register on payment is in addition to, & not in 
substitution for, the above implied right. (2) The 
“ register ” includes the entries of the names of 
persons who have been, but have ceased to be, 
members of the qo. by reason of the forfeiture of 
their shares or otherwise. (3) The right to extracts 
under the above sect, also obtains on an inspection 
by a non-member. — Boord v. African Con- 
solidated Land & Trading Co., [1898] 1 Ch. 
596 ; 67 L. J. Ch. 451 ; 77 L. T. 553 ; 46 W. R. 
150 ; 14 T. L. R. 116 ; 42 Sol. Jo. 115. 

Annotations : — As to (1) Overd. Re BalagMt Gold Mining Co., 

[1901] 2 K. B. 665. Generally , Mentd. Ormorod, Grierson 

v. St. George’s Ironworks, [1905] 1 Ch. 505. 

1297. What right includes — Copies.] — 

Boord v. African Consolidated Land & 
Trading Co., No. 1296, ante . 

1298. .]— The right conferred 

by 1862 Act, s. 32, to inspect the register of 
members of a co. under that Act, does not carry 
with it the right to take extracts from or to make 
copies of the entries in the register. — Re Balaghat 
Gold Mining Co., [1901] 2 K. B. 665 ; 70 

L. J. K. B. 866 ; 85 L. T. 8 ; 49 W. R. 625 ; 17 
T. L. R. 660, C. A. 

Annotation : — Mentd. Ormerod, Grierson v, {St. George's 

Ironworks, [1905] 1 Ch. 505. 

1299. Effect of winding-up proceedings.] — 

The right of inspecting the register of members 
of a co. under 1862 Act, given to all persons by 
sect. 32 of that Act, ceases upon the commence- 
ment of the winding up of the co., & is replaced by 
the provisions of sect. 156, which provides for the 
inspection of the books & papers of a co. which is 
being wound up under an order of the ct. by its 
creditors & contributories, & can be applied to a 
voluntary winding up by sect. 138 of the Act. — 
Re Kent Coalfields Syndicate, [1898] 1 Q. B. 
754 ; 67 L. J. Q. B. 500 ; 78 L. T. 443 ; 46 W. R. 
453 ; 14 T. L. R. 305 ; 42 Sol. Jo. 363 ; 5 Mans. 
88, 0. A. 

1800. Costs of inspection.] — Re Joint Stock 
Discount Co., Ex p . Buchan, No. 1295, ante . 


Right of Inspection of books & documents 
generally .] — See Nos. 1207-1209, ante . 


Sub-sect. 5. — Rectification. 

A . Without Application to Court . 

1301. By directors — General rule.] — First 
National Reinsurance Co. v . Greenfield, 
No. 568, ante . 

1302. Mistake common to directors & 

allottee — Shares allotted under contract not regis- 
tered under 1867 Act, s. 25 — Cancelled & re-allotted 
after contract registered.] — Certain shares were 
allotted & accepted as fully paid-up in pursuance 
of a contract with a trustee for the co., which, 
through inadvertence, had not been registered 
in accordance with the above Act. Upon dis- 
covery of the omission the directors cancelled 
the shares & removed the name of the allottee 
from the register, then registered the contract, & 
subsequently issued fresh shares to the allottee. 
The co. was afterwards wound up : — Held : the 
directors had power to rectify a mistake which 
was common to them & the allottee, & the trans- 
action could not bo disturbed. — Re Poole Fire- 
brick & Blue Clay Co., Hartley’s Case (1875), 
10 Ch. App. 157 ; 44 L. J. Ch. 240 ; 32 L. T. 106 ; 
23 W. R. 203, L. C. & L. J . 

Annotations : — Reid. Re Ambrose Lake Tin & Copper Co., 
Clarke’s Case (1878), 8 Ch. D. 635 ; Re Macdonald, [1894] 
1 Ch. 89 ; Re Preservation Syndicate (1895), 64 L. J. Ch. 
723 ; Smith v. Brown, [1896] A. C. 614. Mentd. Re 
Malaga Lead Co., Firmstone’s Case (1875), L. R. 20 Eq. 
524 ; Re Tal-y-drws Slate Co., Mackley’s Case (1875), 
33 L. T. 460; Re Anglo -Colonial Syndicate (1891), 65 
L. T. 847 ; Re Staffordshire Gas & Coke Co., Rushworth’s 
Case (1891), 66 L. T. 48 ; Re Common Petroleum Engine 
Oo., Eisner & McArthur’s Case, [1895] 2 Ch. 759; Re 
London Health Electrical Institute (1896), 75 L. T. 658 ; 
Re Wragg, [1897] 1 Ch. 796. 

1303. By secretary — Alteration a nullity.] — 

Sect. 32 of 1908 Act is brought into operation so 
soon as there is a person alleging himself to be 
aggrieved by an improper entry in or omission 
from the register, & thereupon it is open to the 
person so aggrieved or to the co., or to any member 
of the co., to come to the ct. under that sect. 
H. jold, to M. H. & Co., in whose employment he 
then was as general manager, 930 shares in the 
Navigation Co., for sums exceeding £18,000. 
Of these shares 870 were transferred to M. 11. & Co. 
or their nominees but in respect of the remaining 
60 shares, owing to some mistake as to their title, 
all they received was the certificate & a transfer 
in blank under seal executed by H. Subsequently 
M. H. & Co. filled in the blank transfer with the 
name of G., who was a clerk in their employment, 
& left tho same, purporting to be for a nominal 
consideration of 10s. & stamped with a 10s. 
stamp only, together with the certificate for 
registration by the Navigation Co. H., who had 
been dismissed from his employment by M. H. & 
Co., with whom he was now engaged in litigation, 
in reply to the usual notice given to him by the 
Navigation Co., of the intended transfer to G. 
asked that it should not be registered without 
further notice to himself, but owing to changes 


ship must adduce sufficient evidence 1 
prove that he is not a member.- 
SOUTHLAND FROZEN MEAT & PRODUC 

Export Co. (Ltd.) v. Potter (1889 
8 N. Z. L, It. 308.— N.Z. 


PART III. SECT. 13, SUB-SECT. 4. 

1295 i. Right of inspection — General 
rule.] — Where a person who Is entitled 
under Indian Companies Act, 1882, 
8. 55. to obtain inspection of the register 
of .shareholders of a co* appl es for 

J. — VOL. IX. 


inspection during business hours 3 
not at a time when inspection is pro 
xubited either under sect. 56 or bj 
reason of any rules framed by the co 
under sect. 55, such inspection mus 
be granted. — R. v. Beer (1897) 
I. L. R. 20 All. 126.— IND. 


1297 i. What right includes — 

Copies.] — The right of inspection of 
the register of shareholders, which 
by Mining Companies Act, 1894, s. 44, 
is given to creditors or shareholders 


of a mining company, includes a right 
to mako copies of the entries in the 
register. — McDonald v. Ingall (1898), 
17 N. Z, L. R. 111.— N.Z. 


PART III. SECT. 13, SUB-SECT. 5.— 

A. 

e. Effect of removal without appli- 
cation to court .J — Re Etna Inscran 
C o., Ltd., Ex p. Shiels, Lorrimer 
Wood (1873), 7 I. R. Eq. 264.— IR. 

P 
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Companies. 


Sect* 13. — The register of members: Sub-sect . 5, A. 

& B . {a ) 9 ( b ) & (c).] 

in the staff this circumstance was overlooked & 
G-.’s name was placed on the register. Subse- 
quently & before a new certificate was issued to G. 
the secretary of the Navigation Co., having dis- 
covered the correspondence with H. purported to 
amend the register by striking out the entries 
showing G. to be the owner of the shares & restoring 
the entries showing H. to be the owner thereof. 
Home correspondence followed, in which H. 
took up the position that he was now on the 
register, & that if G. wished to be registered he 
should apply to rectify the register under the 
above sect. As neither H. nor G. moved further 
in the matter the Navigation Co., took out this 
summons under the sect, asking for an order 
that the co., might be authorised to restore & 
retain G.’s name as the owner of the shares. 
Prior to the issue of the summons the transfer 
had been duly stamped with an ad valorem stamp 
& a penalty paid. It was not now disputed that 
the 00 shares in question formed part of the 930 
shares sold by II. to M. H. & Co. The arts, of 
assocn. of the Navigation Co., did not require 
a transfer to be made by deed, but only by an 
instrument in writing: — Held: (1) under the 
circumstances the summons was properly taken 
out by the Navigation Co. ; (2) the alteration in 
the register made by the secretary of the Naviga- 
tion Co. was a mere nullity ; (3) the registration 
of the transfer to G. having been made by the 
Navigation Co., without notice of the insufficiency 
of the stamp duty & the ad valorem , stamp duty & 
penalty having been since paid, the name of G. 
ought to remain on the register & the costs of this 
summons must be paid by II. — Re Indo-China 
Steam Navigation Co., [1917] 2 Oh. 100; 86 
L. J. Oh. 723; 117 L. T. 212. 

By liquidator — Under 1908 Act, s. 205.] — See 
Sect. 23, sub-sect. 14, B., post 

Cancellation of shares generally.] — See Sect. 17, 
sub-sect. 3, G. ; Sect. 27, post. 

1304. As between equitable owners — Purchasers 
from fraudulent vendor holding as nominee — 
Assignee in bankruptcy of beneficial owner.] — M., 
a judgment creditor of defts., placed a sum of 
money in the hands of D., a married woman, who, 
representing herself to be a widow, & in an 
assumed name, purchased some of the stock of 
defts., & was registered as a proprietor by her 
assumed name ; afterwards, at M.’s request, I). 
sold the stock to pltfs., & the shares were registered 
in their names. M. became insolvent, & defts., 
finding D. had only purchased for M., struck 
pltfs. 1 names off the register of shareholders, & 
substituted the name of M.’s assignee : — Held : 
under the circumstances, the co. had no right to 
remove pltfs.’ names from the register of share- 
holders. — Ward v. South Eastern Ry. Co. 
(1860), 2 E. & E. 812 ; 29 L. J. Q. B. 177 ; 2 L. T. 


212 ; 6 Jur. N. S. 890 ; 8 W. R. 468 ; 121 E. R. 
304. 

Annotation •—Reid. It. v . Cham wood Forest Ry. (1884), 

Cab. & El. 419. 

1305. As between legal & equitable owner — For 
purpose of acquiring lien.] — Re Ystalyfera Gas 
Co. (1887), 3 T. L. R. 321. 

1306. Effect of removal without application to 
court — Not complete indemnity.] — A person 
wrongfully placed on the register of members of a 
co. is entitled, notwithstanding the removal by 
the directors of his name from the list, to apply to 
the ct. for an order, under 1802 Act, s. 36, to 
rectify the register by striking off his name, in 
order that, as between himself & the other 
members, the matter may be settled once for all. 
Qu. : whether creditors of the co. are bound by 
such an order . — Re Bank of Hindustan, China & 
Japan, Ltd., Ex p . Martin (1865), 2 Hem. & M. 
669 ; 12 L. T. 671 ; 11 Jur. N. S. 635 ; 13 W. R. 
988; 71 E. R. 624. 

Annotation : — Reid. Re London & Mediterranean Bank, 

Wright’s Case (1871), 7 Ch. App. 55. 

Entry induced by forged transfer .] — See Nos. 
2468, 8089, post 

Duty of company to apply .] — See No. 1351, post. 

B. Under Companies ( Consolidation ) Act , 1908 

(c. 69), s . 32. 

(a) In General. 

1307. Object of provision — 1856 Act, s. 25.] — 
The above sect, enabling a shareholder whose 
name is without sufficient cause omitted to be 
entered in the co.’s register, to apply by motion 
for an order that the register may be rectified, 
was not meant to give to every shareholder ex 
debito justitice this summary remedy. The object 
of that sect, was, to enable the ct. to avoid the 
inconvenience & injustice which occasionally arise 
from capricious or frivolous objections on the part 
of cos. to complete the registration of their share- 
holders. It was not intended by the Act, that, in 
the event of there being a serious question to be 
tried, the matter should be disposed of summarily. 
— Re British Sugar Refining Co. (1857), 3 
K. & J. 408 ; 69 E. R. 1168 ; sub nom. Re British 
Sugar Refining Co., Ex p . Faris, 26 L. J. Cb. 
369 ; 5W. R. 379. 

Annotations /—Reid. Re North British Australasian Co., 

Ex p. Swan (1859), 7 C. B. N. S. 400 ; Re Diamond Rock 

Boring Co., Exp. Shaw (1877), 2 Q. B. D. 403. 

1308. When section comes into operation .] — Re 

Indo-China Steam Navigation Co., No. 1303, 
ante. 

1309. How effected.] — Form of removing the 
name from the register of shareholders under 
1862 Act. 

The name must be erased. The best way of 
doing so will be to strike through the name with a 
pen Si ink, & then add a short abstract of my 
order, thus : — “ By an order of the Ct. of Oh., 
dated, etc., tins name has been erased.” Let it 


PART III, SECT. 13, SUB-SECT. 5.— 

B. (a). 

13091. How effected .} — A shareholder 
whose name is on the register as such 
cannot repudiate his obligation to pay 
oalls to the liquidator of the oo. on 
the ground that he was Induced to 
take the shares by misrepresentation, 
unless he takes proceedings to have his 
name removed from the register before 
the commencement of the winding 
up . — Re Fruit & Vegetable Co., 
Ltd. (1912), 12 S. It. N. S. W. 52 ; 
29 N. 8. W. W. N. 20.— AUS. 

f . May be effected — Though list 
of contributories settled — & final 


decree for payment of calls made in 
winding up .} — Although in a winding 
up interlocutory, by a Lord Ordinary 
settling a list of contributories 8c giving 
decree for payment of calls have been 
allowed to become final, this will not 

S revent a contributory included in 
lent from presenting a petition to 
have his name removed from the 
register of the co. in terms of above 
Act. — Stocker v. Coustonholm Paper 
Milih Co., Ltd. (Liquidator op) 
(1891), 19 R. (Ct. of Sess.) 17 ; 29 
So. L. R. 29.— SCOT. 

g. Unless controversial matters 

& extrinsic questions raised . ) — Blaikik 
v. Coats (1893), 21 R. (Ct. of Sesa.) 


150; 31 Sc. L. R. 115; 
320.— SCOT. 


1 S. L. T. 


h. 


-.] — COLQUHOUN’fl 


Trustees v. British Linen Co. (1900), 
If* % ° T f S® 88 -* 945 J 37 Sc. L. It. 
732 ; 8 S. L. T. 45.— SCOT. 


k. Effect of rectification — After wind - 
inq-up order— Equities already exist- 
ing apply.} — The ot. will remove 
from the register the name of anyone 
who ought not to be registered, 8c place 
thereon the name of anyone who should 
be registered. Where an order to 
wind up a co. has been granted, 8c on 
application is made to correct the 
share register, the equities that existed 
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be signed by the secretary. I object to its being 
erased by a penknife so as to make it appear that 
the name was never there (Romilly, M.R.). — 
Re Iron Ship Building Co. (1805), 34 Beav. 597 ; 
55 E. It. 700. 

1810. Effect of rectification — Transferee’s name 
removed — Transferor’s name not restored.] — In 

Dec. 1805, a co. registered a transfer of shares 
from A. to B., which had not been executed by B. ; 
& placed B.’s name on the list of shareholders. In 
Aug. 1800, the ct., on the application of B., made 
an order directing B.’s name to be removed from 
the register of shareholders on the ground that 
B. had not accepted the shares. The co. 
accordingly removed B.’s name, but did not | 
restore A.’s. Afterwards the co. was ordered to j 
be wound up : — Held : A. was a contributory. — 1 
Re Merchants* Co., Heritage’s Case (1809), 
L. R. 9 Eq. 5 ; 39 L. J. Ch. 238 ; 21 L. T. 479 ; 
18 W. R. 270. 

1311 . Retrospective order rendering dissent 

under 1862 Act, s. 161, effectual — Notices of meet- 
ing for voluntary liquidation not invalidated.] — Re 

Sussex Brick Co., No. 1333, post 

(6) Courts having Jurisdiction . 

Sec, now , 1908 Act, s. 32 (2). 

1312. Stannaries court — Jurisdiction concurrent 
with superior courts.] — Under 1802 Act, s. 35, 
the Vice Warden of the Stannaries has not 
exclusive, but concurrent, jurisdiction to entertain 
an application to rectify the register of members. — 
Re Penhale & Lomax Consolidated Silver 
Lead Mining Co. (1807), 2 Ch. App. 398 ; sub 
nom. Re Penhale & Lomax Consolidated Silver 
Lead Mining Co., Lid., Ex p. Attkr, 30 L. J. Ch. 
515; 16 L. T. 330; 15 W. R. 004, L. J J. 
Annotations : — Consd. Dunbar v. Harvey, [1913] 2 Ch. 530. 

Refd. lie Silver Valley Mines (1881), 45 L. T. 104 ; He 

Radium Ore Mines (1913), 110 L. T. 57. 

See, further. Part VIII., Sect. 2, post , &, generally , 
Courts, Vol. XVI., p. 203. 

1313. Winding-up judge — Whether jurisdiction 
where no winding up.] — Re British Columbian 
Exploitation & Gold Estates, Ltd., LI 099] 
W. N. 32. 

(c) Extent of Jurisdiction . 

131 4-. Whether general — Or confined to statutory 
grounds.] — W., a registered holder of shares, sold 
them to S., & executed a transfer to him, which 8. 
did not register. 8. afterwards agreed to make 
over these shares to H., & then refused to execute 
a transfer. H. thereupon persuaded W. to 
execute a fresh transfer direct to him, which H. 
took in for registration ; but the directors, in 
consequence of a notice from S., refused to register 
it. H. then filed a bill for specific performance 
against S. 8. put in an answer stating the transfer 
from W. to H., & his own willingness to concur 
in vesting the shares in H. in any way not involving 
his becoming a shareholder himself. Four days 
after this a petition for winding up was presented, 
upon which an order was made, W. being still the 
registered holder. The Master of the Rolls 
decided that the register ought to be rectified, & 
H. placed on the list of contributories instead 
of W. : — Held : (Turner, L.JT.) the jurisdiction 
given by 1802 Act, s. 35, to rectify the register is 
general, & not confined to cases where there has 

immediately before the making of the : 
winding-up order will be applied. The 
ct. will, however, apply the ordinary 
rules of equitable relief somewhat 
strictly against a shareholder . — Re 
Monarch Oil Co. t>. Chapin, [1917] 

3 W. W. R. 662. — CAN. 


been error, mistake, or default on the part of the 
co., but the ct. has a discretion whether it will 
exercise the jurisdiction, & in circumstances such 
as those of the present case it ought not to be 
exercised ; (Lord Cairns, L.J.) the jurisdiction 
given by that sect, is confined to cases where the 
register is incorrect through default on the part of 
the co., & as in the present case there had been no 
such default, the ct. had no authority to rectify 
the register . — Re London, Hamburg & Con- 
tinental Exchange Bank, Ward & Henry’s 
Case (1807), 2 Ch. App. 431 ; 30 L. J. Ch. 402 ; 
10 L. T. 254 ; 15 W. R. 509, L. JJ. ; revsg. (1800), 
L. R. 2 Eq. 220. 

Annotations : — Refd. Re Contract Corpn., Hoad's Case, 
White's Case (1866), L. R. 3 Eq. 84 ; Re London, Hamburg 
6c Continental Exchange Bank, Emmereon’s Case (1866), 
L. R. 2 Eq. 231 ; Re Joint Htock Discount Co., Sichelrs 
Case (1867), 3 Ch. App. 119 ; National & Provincial Marino 
Inscc., Ex p. Parker (1867), 2 Ch. App. 685 ; Re Overend, 
Gurney, Musgrave & Hart's Case (1867), L. R. 5 Eq. 193 ; 
Re Hydraulic -Tube Drawing 6c Steel Ordnance Co. (1868), 
16 W. It. 572 ; He Bank of Hindustan, China 6c Japan, 
Kintrea’s Case (1869), 39 L. J. Ch. 193 ; Re Heaton Steel 
6c Iron Co., Simpson 'h Case (1869), L. R. 9 Eq. 91 ; Re 
Tahiti Cotton Co., Ex p. Sargent (1874), 22 W. R. 815 ; 
Re Shaw (1876), 36 L. T. 59 ; Re Sussex Brick Co. (1004), 
90 L. T. 426. Mentd. Re Overond Gurney, Re Oakes'B 
Case, Re Peek’s Case (1867), 36 L. J. Ch. 233 ; Skinner t\ 

City of London Marino Insce. Corpn. (1885), 54 L. J. Q. B. 

; 437. 

1315. .] — The arts, of assocn. of a eo. 

(duly incorporated under 1802 Act) contained a 

i provision, that in case the whole of the shares into 
which the nominal capital of the co. was divided 
were not subscribed for or allotted, the registered 
members of the co. for the time being should, if the 
• directors should by resolution so declare, be & 
continue associated for the objects thereof, & that 
: the business of the co. might be commenced from 
| that time. W. applied for twenty shares, which 
! were allotted to him. The whole of the capital 
was not subscribed for, but the director’s never 
! passed any resolution under the arts, of assocn. 

| The co. continued, however, to carry on the 
undertaking, & made a call which W. refused to 
pay. In an action brought to enforce payment, 
the Ct. of Exch. decided in deft. ’ft favour, on the 
| ground tliat there was no power to make calls, 
which decision was afterwards affirmed by the 
Ct. of Exch. Chamber. W. thereupon applied, 
under 1802 Act, s. 35, to have his name taken off 
the register of shareholders : — Held : inasmuch as 
that sect, only applies to cases where a person's 
name has been placed upon or omitted from the 
register without sufficient cause, or where default 
has been made in entering upon the register the 
fact that a person has ceased to be a shareholder, 
neither of which cases had been shown to have 
occurred, the ct. had no power to grant the 
application . — Re North Stafford Steel, Iron 
& Coal Co. (Burslem), Ltd., Ex p. Ward (1808), 
L. Ii. 3 Exch. 180 ; 37 L. J. Ex. 83 ; 18 L. T. 
445 ; 10W. R. 763. 

Annotations : — Refd. Re Bank of Hindustan, China, & Japan, 

Ex p. Kintrea (1869), 5 Ch. App. 95 ; He Tahiti Cotton 

Co., Ex p. Sargent (1874), L. R. 17 Eq. 273. Mentd. 

Peirce v. Jersey Waterworks Co. (1870), L. R. 5 Exch. 209. 

1316. .] — Re Gresham Life Assur- 

ance Society, Ex p. Penney, No. 1321, post 

1317 . — — .] — The summary jurisdiction 

conferred by 1862 Act, s. 35, enabling the ct. or a 
judge to order the rectification of the register 
of a co., extends to all cases where the register 

Companies Act, s. 38: R. a mtgee. 
of the uncalled capital of the shares 
came to ct. 6c opposed : — Held : the 
jurisdiction under above sect, was 
unlimited. — Ramesh Chandra Mitter 
v . Jogini Mohan Chatterji (1020), 
I. L. R. 47 Calc. 901.— IND. 
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13141. Whether general — Or confined 
to statutory grounds .] — J., a shareholder, 
applied to nave his name removed from 
the register of the co. under Ind an 
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is wrong, & is not confined to cases where there 
has been actual default or laches on the part of 
the co . — Re Shaw, Ex p. Piers (1877), 46 
L. J. Q. B. 394 ; 36 L. T. 573, 0. A. 

1318. .] — In order to give jurisdiction 

to the ct. or judge to order rectification of the 
register of shareholders in a co., under 1862 Act, 
s. 35, it is not necessary that there should be act ual 
default in the co. It is a matter of discretion 
whether the ct. or judge will exercise the summary 
jurisdiction ; & in a complicated or doubtful case 
the jurisdiction ought not to be exercised ; but 
when the legal title in the appct. is clear, the order 
ought to be made . — Re Diamond Bock Boring 
Co., Ltd., Ex p. Shaw (1877), 2 Q. B. D. 463 ; 25 
W. It. 569, 0. A. 

Annotations : — Refd. lie Kimberley North block Diamond 
Co., Ex p. Wernher (1888), 59 L. T. 579 ; Re Onward 
Bldg. Soc. (1891), 65 L. T. 516. 

1319. .] • — Be Kimberley North 

Block Diamond Cos, Ex p. Wernher, No. 1323, 
post, 

1320. .] — B. & H. were the registered 

joint holders of all a co.’s shares except the seven 
belonging to the signatories. Under the arts. 
B. was alone entitled to vote & II. could neither 
vote nor be appointed proxy for a poll, so that if 
B. was ill or absent the voting power was lost : — 
Held : (1 ) in order to enable B. & II. effectually 
to exercise their voting power in all circumstances 
they were entitled to have their holding split 
into two joint holdings with their names in 
different orders, & the register must be altered 
accordingly ; (2) 1908 Act, s. 32, is not exhaustive 
& does not prevent the ct. from altering the 
register in cases other than those therein specified. 
— Burns v, Siemens Brothers Dynamo Works, 
fJ919] 1 Oh. 225 ; 88 L. J. Gh. 21 ; 120 L. T. 211 ; 
35 T. L. It. 83 ; 63 Sol. Jo. 101. 

1321. Exercise discretionary.] — The deed of 
settlement of a life insurance co. provided 
that any shareholder should be at liberty to 
transfer his shares to any oilier person who was 
already a shareholder, or who should be approved 
by the board of directors, & that, no person not 
being already a shareholder, or the ex or., etc., 
of a shareholder, should be entitled to become the 
transferee of any share unless approved of by the 
board ; — Held : (1) the directors were not bound 
to disclose their reasons for rejecting a transferee, 
provided they had fairly considered the question 
at a meeting of the board ; & that, in the absence 
of evidence to the contrary, the ct. would take for 
granted that they acted reasonably & bond fide ; 
(2) if there is evidence to show that directors who 
have such a power have exercised it capriciously 
or unfairly, the ct. has jurisdiction to interfere, 
& this jurisdiction may be exercised on a summons 
under 1862 Act, s. 35 ; (3) the jurisdiction of the 
ct. to rectify a register under the above sect, is 
general, but the exercise of it is discretionary. — 
Be Gresham Life Assurance Society, Ex p, 
Penney (1872), 8 Ch. App. 446 ; 42 L. J. Ch. 183 ; 
28 L. T. 150 ; 21 W. K. 186, L. JJ. 

Annotations: — As to (1) Consd. Moffatt v. Farquhar (1878), 
7 Ch. D. 591 ; Re Coalport China Co., (1895) 2 Ch. 404 ; 
Cassel v. Inglis, [191 6 J 2 Ch. 211 ; Re Bede Steam Shipping 
Co., [1917] 1 Ch. 123 ; Weinberger v . Inglis, [1919] A. C. 
606. Rela. Re Bell, Ex p. Hodgson (1891), 65 L. T 245 ; 
Re Hannan's King (Browning) Gold Mining Co. (1898), 
14 T. L. B. 314: MoEliistrlm v. BaUymacelligott 
Co-op. Agricultural & Dairy Soc., [1919] A. C. 548. As 
to (2) Consd. Moffatt v . Farquhar (1878), 7 Ch. D. 591 ; 
Re Coalport China Co., [1895] 2 Ch. 404 ; Cassel v. Inglis, 
[1916] 2 Ch. 211 ; Re Bede Steam Shipping Co., [1917] 
1 Ch. 123 ; Weinberger v . Inglis, [1919] A. C, 606. Reid. 
Re Bell, Exp . Hodgson (1891), 65 L. T. 245. 


1322. .] — Re Diamond Rock Boring Co., 

Ltd., Ex p, Shaw, No. 1318, ante , 

1323. .] — On May 4, 1887, A. de- 

posited with B., his broker, certain certificates 
of shares in a co. registered under 1862 Act, & 
signed a blank transfer of the shares. B. signed 
a receipt, stating that the shares were deposited 
to secure the balance of A.’s account, & that he 
would not realise them without the sanction of A. 
On July 23, A. wrote, authorising a sale of the 
shares at a given price. On Aug. 5 A. wrote to B. 
that the shares in his hands would be sold by 
another broker, but directing him to sell certain 
other shares. On Aug. 27, B. sold the mortgaged 
shares on the Stock Exchange to W. at a price 
above the limit fixed by the letter of July 23. 
B. filled in the transfer with the name of W. & W., 
sent it to the office of the co. for registration. 
The co., having been warned by A. not to register 
the transfer, refused registration. W. moved 
under 1862 Act, s. 35, for rectification of the 
register by entering his name as a menfber, in 
respect of the shares, in the place of A. : — Held : 
sect. 35 gave an unlimited jurisdiction as to 
rectification of the registration, though there was a 
discretion in the ct. as to whether it ought to be 
registered under the circumstances of any par- 
ticular case ; in the present case, B. had acted as 
mtgee., & the jurisdiction was rightly exercised 
by placing the name of W. on the register. — Re 
Kimberley North Block Diamond Co., Ex p . 
Wernher (1888), 59 L. T. 579, 0. A. 

Sec , also , No. 1314, ante , No. 1331, post, 

1324. To grant rescission of contract to take 
shares — On ground of departure from prospectus.} 
— Re Russian (Vyksounsky) Iron Works Oo., 
Stewart’s Case, No. 776, ante. 

See f generally , Sect. 8, sub-sect. 4, ante. 

1325. To grant specific performance of agreement 
to transfer shares.] — The ct. has no jurisdiction 
under 1862 Act, s. 35, to grant specific performance 
of an agreement to transfer shares or to enforce 
against the co. an equitable claim to be registered 
as a shareholder, but where an appct. has a legal 
title, the ct, will compel the co. to enter his name on 
the register, although his title is disputed by the 
person registered as holder. In such case the ct. 
has no jurisdiction to make such person disputing 
the title pay the costs of the summons rendered 
necessary by Ids opposition. 

The pledgee of shares with transfers executed 
by the pledgor with the date & name of trans- 
feree in blank has, & also his transferee has, 
implied power to fill up the blanks. Such trans- 
fers, although executed as deeds by the original 
pledgor, will not operate as deeds, & if the regula- 
tions of the co. require a deed will only confer an 
quitable interest & operate as contracts to 
transfer, but where the arts, of assocn. did not 
require a deed & the blanks had been filled up by 
the transferee of the pledgor : — Held : they 
operated as valid transfers & conferred on him a 
right to be registered as a shareholder, which the 
ct. would enforce on summons under the above 
sect. 


Where the arts, of assocn. of a co. permit a 
transfer of shares to be made by “ instrument in 
writing,” it is not necessary that the transfer 
should be by deed, even although the u nif orm 
practice of the co. may have been to require one. — 
Re Tahiti Cotton Co., Ex p. Sargent (1874) 
L. R. 17 Eq. 273 ; 43 L. J. Ch. 425 ; 22 W. R. 815 




257. Refd. Re Tees Bottle Co., Davies' Case (1876), 
T. 884 : Re Diamond Bock Boring Co., Ex p, Shaw 
(1877), 2 Q. B. D. 463 ; Re Shaw, Ex p. Piers (1877), 46 
L. J. Q. B. 394 ; Ortigosa v. Brown (1878), 47 L. J. Ch. 
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168 ; Re Kimberley North Blook Diamond Minin# Co., 

Ex p. Wemher (1888), 58 L. T. 305 ; Moore v. Norfch- 

Westem Bank (1891). 64 L. T. 456; Ireland v. Hart, 

IJ902] 1 Ch. 522. Mentd. Re Lancaster, Ex p. Lancaster 

(1877), 5 Ch. D. 911 ; Re Keith Prowse, [1918] 1 Ch. 487. 

See, generally, Sect. 23, sub-sect. 2, C. (e) ii. f 
post. 

1326. To enforce equitable claim to registration.] 

— Re Tahiti Cotton Co., Exp. Sargent, No. 1325, 
ante. 

1327. To enforce legal claim to registration — 
Though title disputed.] — Re Tahiti Cotton Co., 
Ex p. Sargent, No. 1325, ante . 

1328. To decide question of title.] — A., the 

owner of shares, deposited with B., the certificates 
of Ms shares & a transfer thereof signed by Mm, 
but with the name of the transferee left blank, 
to secure a previously existing debt. The arts, 
of assocn. of the co. permitted a transfer of shares 
to be made by “ instrument in writing.” The 
debt remaining unpaid, B. filled in Ms own name 
as transferee, &, the co. declining to register, 
applied under 1862 Act, s. 35, to have the register 
rectified : — Held : B. was entitled to have Ms 
name on the register ; the ct. had jurisdiction to 
decide the question of title between B. & A. 
(who had been served), and also to order the 
costs of the application to be paid by A. 

Where a mortgagee of shares, claiming under 
a legal title, applies, under the above sect., to 
have the register of the co. rectified, the ct. may 
direct an account to be taken of what is due from 
the mtgor. to the mtgee. ; & in the event of the 
mtgor. declining to take such account witMn a 
limited time, will order the mtgee.’s name to 
be put on the register . — Re Tees Bottle Co., Ltd., 
Davies’ Case (1876), 33 L. T. 834. 

Annotation : — Reid. OrtigoHa v. Brown (1878), 47 L. J. Ch. 

168 . 

1329. To order account between mortgagor 
& mortgagee — On application by mortgagee to 
rectify.] — Re Tees Bottle Co., Ltd., Davies’ 
Case, No. 1328, ante. 

1330. Extends to transfer lodged before liquida- 
tion begun — But not registered.] — A transfer of 
shares in a limited co., which had been duly 
executed by the transferor & transferee, was left 
for registration at the office of the co., but in 
consequence of the failure of the co. on the fol- 
lowing day, no registration took place. The co.’s 
arts, provided that the registration of transfers 
should be subject to t he approval of the directors, 
<fe that until registration the transferor should be 
deemed to be the holder of the shares. In the 
subsequent winding up under supervision, the 
liquidator, finding the transfer unregistered, 
substituted the name of the transferee for that 
of the transferor on the register & list of con- 
tributories. Upon summons by the transferee to 
have his name removed : — Held : the ct. had power 
under 1862 Act, s. 35, to authorise the registration 
of the transfer by the liquidator . — Re Overend, 
Gurney & Co., Ward & Garfit’s Case (1867), 
L. R. 4 Eq. 189 ; 36 L. J. Ch. 416 ; 16 L. T. 148 ; 
15 W. R. 531. 

Annotations : — Reid. Re Diamond Rock Boring Co., Ex p. 

Shaw (1877), 2 O. B. D. 463. Mentd. Re Maria Anna 

& Steinbank Coal & Coke Co., McKewan’s Case (1877), 

6 Ch. D. 447. 

1331. Extends to transfers executed after winding 
up begun.] — In the case of a sale & transfer of 
shares in a co. after a compulsory winding-up 
order, the transferee is not entitled to be registered 
as owner of the shares without the sanction of the 
ct. ; the ct. has power to order the rectification 
of the register of members by the insertion of such 
transferee’s name ; but the exercise of that power 


is discretionary, & such an order ought not to be 
made except on strong grounds. — Re Onward 
Building Society, [1891 ] 2 Q. B. 463 ; 60 
L. J. Q. B. 752 ; 65 L. T. 516 ; 56 J. P. 260 ; 40 
W. R. 26; 7T. L. R. 601. 

Annotation Reid. Re National Bank of Wales, Taylor, 

Phillips & Richards’ Cases, [1897] 1 Ch. 298. 

1332. .] — (1) Where an interlocutory injunc- 

tion has been granted to restrain the voluntary 
liquidator & the directors of a co. from acting upon 
resolutions to wind up the co., the directors in 
refusing to register transfers of shares pending 
the trial of the action are not acting “ without 
sufficient cause ” witMn 1862 Act, s. 35. 

(2) The jurisdiction of the ct. extends equally to 
shares the transfers of which were executed before 
the commencement of the winding up, & to transfers 
executed after the winding up. — Re Violet 
Consolidated Gold-Mining Co. (1899), 68 

L. J. Ch. 535 ; 80 L. T. 684 ; 43 Sol. Jo. 476 ; 7 
Mans. 102. 

1333. Exercisable after liquidation begun.] — 

The power given to the ct. by 1862 Act, s. . 35, 
of rectifying the register of members of a limited 
co. is exercisable in any of tbe cases therein men- 
tioned, whether a co. is in liquidation or not ; 
& accordingly, in a liquidation the power is not, 
by sect. 98, limited to rectification for the purpose 
of settling the list of contributories. In ordering 
rectification of the register under sect. 35, whether 
the co. is in liquidation or not, the ct. has power, 
in a proper case, to fix a particular date at wMch 
the registration shall become operative, even to 
the extent of making it retrospective ; but 
subject, if necessary, to conditions protecting the 
rights of third persons. The transferee of shares 
in a limited co. sent in Ms transfer to the co. for 
registration in the usual course, but by mistake 
or oversight registration of the transfer was 
omitted. Subsequently the co. passed resolutions 
for a voluntary winding up with a view to recon- 
struction, whereupon the transferee, in the belief 
that Ms transfer had been registered, & purporting 
to act under sect. 161 of the above Act, served the 
liquidator with notice of dissent, which, however, 
the liquidator disregarded on the ground that the 
transferee was not a “ member ” of the co. as 
required by the sect. Upon an application by 
the transferee, under sect. 35, for rectification of 
the register so as to render his notice of dissent 
effectual : — Held : (1 ) there had been such 
“ default or unnecessary delay ” in registration 
as entitled appet. to an order for rectification by 
entering Ms name on the register as on a day prior 
to the passing of the winding-up resolutions ; 
(2) the order did not invalidate the notices to 
registered members by wMch the meetings for a 
voluntary liquidation had been called, & would 
not, in the circumstances, work any injustice to 
other members of the co. — Re Sussex Brick Co., 
[1904] 1 Ch. 593 ; 73 L. J. Ch. 308 ; 90 L. T. 426 ; 
52 W. It. 371 ; 11 Mans. 66, 0. A. 

Transfer lodged but not registered before 

liquidation .] — See No. 1330, ante . 

Winding-up petition presented before 

transfer lodged .] — See No. 1364, post. 

Transfer after liquidation begun .]— See Nos. 

1331, 1332, ante. 

Where shares declared forfeited .] — See Nos. 
1343, 1344, post. 

Where shareholder’s name already struck out.] — 

See No. 1306, ante. 

As to costs .] — See No. 1328, ante, Nos. 1356, 1390, 
1415, post. 

As to damages .] — See No. 2423, post. 
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(d) it & ii,] 

(d) When Granted . 
i. In General. 

Jurisdiction.] — See Nos. 1318, 1321, 1323, ante. 

Discretionary.]— See Nos. 1318, 1321, 1323, 1331, 
ante. 

1334. Action for calls pending against trans- 
feror.] — The cl. refused to make an order, under 
1850 Act, s. 23, on a co. to rectify its register, by 
inserting the name of a purchaser of shares, at the 
instance of the seller, pending an action by the 
co. against the seller for calls, alleged to be due on 
the shares before the transfer . — Re Anglo-French 
Porceiain Co., Ex p. Harris (1860), 5 H. & N. 
809 ; 29 L. J. Ex. 364 ; 157 E. It. 1404. 

Annotation : — Mentd. Womereley v. Merritt (1867), 17 L. T. 

43, 

1335. .] — Where an action is brought for 

calls, <fc in which the question whether deft, is 
or is not a shareholder will be determined, the ct., 
on an application by such deft, to correct the 
register, by omitting his name, will postpone its 
decision until the result of the action is known. — 
Alexandra Hall Co., Roebuck’s Case (1866), 
35 Beav. 467 ; 55 E. R. 977. 

Compare No. 1365, post. 

1336. Principles of equity apply — Fraudulent 
transfer to escape liability for call.]— In adju- 
dicating on an application under 1862 Act, s. 35, 
a ct. of equity is not bound to follow what a ct. 
of law would do in such a case, but will take into 
consideration any principle of equity applicable to 
the subject. 

The arts, of a co. provided that on proof of title 
& execution of transfer, the co. should register 
the transferee, but that no transfer of shares should 
be made or registered after a call on such shares 
had been made until payment thereof. At a 
meeting of the board of directors the propriety 
of making a call was discussed. A shareholder 
present induced the directors to postpone con- 
sideration of the matter, & then, without informing 
them of his intention, transferred his shares to a 
pauper, in order to escape all further liability. 
The directors having declined to register the 
transfer : — Held : the ct. would not, under the 
above sect., rectify the register by removing the 
name of the transferor, & substituting that of 
the transferee. Semble : in a case of doubt, the 
ct. may, instead of adjudicating between a co. 

A a person claiming to be registered as a share- 


PART III. SECT. 13. SUB-SECT. 5.— 

B. (d) i. 

1. Principles of equity apply — 
Countervailing rqutfoVs.} — Where there 
are countervailing equities against 
the right of a shareholder to have his 
name removed from the share register 
such as the facts that appet. is a 
financial agent in activo business at 
the place where the oo. oarries on its 
business & that pltf. became a director 
in the co. 8c that the co. embarked in 
a large way of business & incurred very 
considerable liabilities, such equities 
ought to prevail. — Fjtzhkkbicrt v. 
Dominion Bkd Manufacturing Co. 
(1915), 8 W. W. K. 748 ; 23 D. L. R. 
125 ; 21 B. C. It. 226, 241.— CAN. 

1337 i. In clear case only,] — In a 
simple case where an immediate 
rectification is essential, it may be 
desirable to apply under Indian 
Companies Act, s; 38 ; but if the case 
“ al J complicated, an action 
should be brought. — Ramesh Chandra 
"JJTTKR Jogini Mohan Chattkrji 
(1920), I. L. R. 47 Calc. 901. — IND. 

m. - N ot where alleged trans- 
feror absent — & doubt expressed as to 


holder under the above sect., direct a suit to be 
instituted for the purpose of determining the rights 
of the parties. — Re National & Provincial 
Marine Insurance Co., Ex p. Parker (1807), 
2 Oh. App. 085; 15 W. R. 1217, L. J. 

Annotations: — Folld. Re Stranton Iron & Steel Co. (1873), 

L. R. 16 Eq. 559. Distd Re Cawley (1889), 42 Ch. D. 

209. Refd* lie Heaton’s Steel 8c Iron Co., Simpson’s 

Case (1869), 39 L. J. Ch. 41 ; Re National Provincial 

Marine Insoe., Gilbert’s Case (1870), 5 Ch. App. 562, n. ; 

Re Bell, Exp. Hodgson (1891), 65 L. T. 245. 

See , generally , Sect. 23, sub-sect. 13, post. 

1337. In clear case only.] — A motion under 1802 
Act, s. 35, to rectify the register of a co. not in 
liquidation will be refused, unless the case be clear, 
free from difficulty, or material doubt ; therefore, 
where the liability of a person to take shares turned 
upon the disputed construction of certain docu- 
ments, his motion to be taken off the register was 
refused, without prejudice to his filing a bill. — Re 
Heaton Steel & Iron Co., Simpson’s Case (1869), 
L. R. 9 J3q. 91 ; 39 L. J. Ch. 41 ; 21 L. T. 629. 

Annotation : — Refd. Re Tees Bottlo Co., Davies’ Case (1876), 

33 L. T. 834. 

1338. .] — Re Diamond Rock Boring Co., 

Ltd., Ex p. Shaw, No. 1318, ante. 

1339. Where complete justice cannot be done.] — 
Re Bagnall & Co., Ltd., Ex p. Dick, No. 519, 
ante. 

1340. Transfer after compulsory winding up 
begun — Strong grounds necessary.] — Re Onward 
Building Society, No. 1331, ante. 

1341. Application in infant’s name of user — 
Shares registered in real name.]— An infant, 
whose baptismal names were II. C., & whose 
surname, one of user only, was T., appeared on 
the register of a limited co. as H. C. only. After- 
wards, when on the ground of variance between 
the prospectus & the memorandum, etc., several 
shareholders had applied for & obtained a removal 
of their names from the register, an application 
was made on behalf of the infant that “ the name 
of H. 0., meaning thereby H. C. T.,” might also 
be removed. The co. insisted that appet. H. C. T. 
was not a shareholder, & the motion was dismissed 
with costs. — Re Russian (Vyksounsky) Iron 
Works Co., Ltd., Torrens’^ Case (1806), 15 
W. R. 247. 

ii. Nairn Entered or Omitted without Sufficient 

Cause. 

1342. Name entered in register — Negligence of 
shareholder — Blank transfer facilitating forgery.] — 

A holder of shares in a joint-stock co., by en- 


bonafides of transaction.) — Re Luchmee 
Chund, Luohmke Ohund v. Bengal 

—IND 00 ’ (1882) ’ lm L * R * 8 Cftl °* 317 ‘ 

n. Transfer before vnnding up — 
Register not altered at time of winding 
up — No unnecessary delay or default 
by company.) — Appet., a shareholder 
iu the Indian Specie Bank, Ltd., sold 
some of his shares to rospts. by various 
transfers which were lodged with the co. 
for registration. The co., however, 
wont into liquidation before the trans- 
feral were in due course approved of 
by the Board of Directors. According 
to the practice observed by the co., 
transfers lodged up to the end of the 
previous week were placed before tho 
Board of Directors at their meeting 
in the following week. The co. went 
into liquidation on Nov. 29, 1913. 
At a meeting of the Board of Directors 
held on the previous day, the transfers 
lodged in the previous week up to 
Nov. 22 only were considered. The 
transfers in dispute were lodged with 
the oo. between Nov. 25 8c 28, 1913. 
Appot. was accordingly placed by the 
liquidator on the list of contributories 
in Sched. A., for the shares which stood 


in hiB name on Nov. 29, 1913. Appet. 
contended that the register of snare- 
holders should be rectified by the ct. 
under Indian Companies Act, ss. 58, 
157, by substituting the names of 
respts. as transferees in place of his 
own name : — Held ; as appet. had not 
proved that there was either absence 
of sufficient cause, or default, or 
unnecessary delay on the part of tho 
co. in dealing with the transfers, the 
register of shareholders could not 
bo rectified. — Re Indian Specie Bank, 
Ltd., Sorabji Nusserwanji v. Pat- 
wardhan (1915), I. L. R. 40 Bom. 134. 

_ 'III 

o. Where register defective — On proof 
of shareholder's ignorance — & con- 
sent of parties interested.) — Where 

£oo A requ *£? men *' s Companies Aot, 
1882, s. 34, are not complied with, 
the ct. will, only rectify the register on 
proof that the shareholder was Innocent 
of that fact, 8c probably only where 
every person affected by such rectifi- 
cation consents or is protected. — 
Lodge v. Roxburgh Amalgamated 
Mining & Sluicing Co. (Lm) (1892), 
11 N. Z. L. R. 167. — N.Z. 
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trusting his broker with blank transfers signed by 
liim, & affording him an opportunity of obtaining 
access to a box containing the certificates for the 
shares, enabled him by forgery & fraud to induce 
the co. to register the transfers of the shares in 
the names of bond fide purchasers. On a motion 
under 1850 Act, s. 25, & Joint Stock Companies 
Act, 1857 (c. 14), ss. 8, 9, to rectify the register 
by replacing thereon the name of the original 
shareholder : — Held: (1) (Erle, C. J., & 
Keating, J.) appct. had precluded himself by his 
negligence from availing himself of the equitable 
jurisdiction of the ct. under the statutes ; 
(2) (Willes, & Byles, JJ.), the property in 
the shares had not been changed by the forged 
transfers ; (3) the motion failed. — Re North 

British Australasian Co., Ltd., Ex p. Swan 
(1800), 7 C. B. N. S. 400 ; 30 L. J. C. P. 113 ; 
141 E. R. 871 ; subsequent proceedings , sub nom . 
Swan v. North British Australasian Co., Ltd. 
(1862), 7 H. & N. 603 ; (1803), 2 H. & C. 175, 
Ex. Ch. 

Annotations: — As to (1) Coosd. Re Diamond Rock Boring 
Co., Exp. Shaw (1877), 2 Q. B. D. 463. Generally , Reid. 
Swan v. North British Australasian Co. (1863), 2 H. & C. 
175 ; Hoc. G6n6rale de Paris v. Walker (1885), 11 App. 
Cas. 20 ; London Joint Stock Bank v. Macmillan & 
Arthur, [1918] A. C. 777. Mentd. Ashpitol v. Bryan 
(1863), 3 B. & S. 474 ; Soc. G6u6ralo v . Metropolitan Bank 
(1873), 27 L. T. 849 ; Arnold v. Cheque Bank, Arnold 
v. City Bank (1876), 1 C. P. D. 578 ; Schoifield v. 
Londesborough, [1895] 1 Q. B. 536. 

See , generally , Sect. 23, sub-sects. 3, D., 12, D. (a), 
post . 

1343 , Includes names entered but struck 

out — On forfeiture of shares.] — (1) L. was a 

holder of 102 shares in the I. Bank which was 
subsequently amalgamated with the Bank of 
IL, etc. The directors of that bank put the name 
of L. on the register of its shareholders for 102 
shares in it. They gave him notice thereof, & 
then made a call upon him in respect of the shares. 
He repudiated the shares & the call, whereupon 
the directors erased his name from the register, 
& declared his shares forfeited, but threatened to 
sue him at law under their special powers, for the 
unpaid calls. L. thereupon moved, under 1862 
Act, s. 35, for an order to rectify the register, with 
respect to the 102 shares : — Held : the ct. had 
jurisdiction to entertain the motion. 

(2) L. having had due notice of the amalgamation 
of the two banks, & of the voluntary winding up 
of the I. Bank, was informed by the secretary 
of the Bank of H. that he would be entitled 
to 102 shares in it & certain other advantages, if 
he would declare his option to take them, & sign 
an accompanying document, then sent to him, 
to that effect within a given time. He signed the 
document & returned it within the time ; but he 
altered the terms of it. He was then told that the 
altered document could not be accepted as a 
declaration by him of his option ; that he must 
either accept or reject the proposed shares, etc., 
unconditionally, as offered to him in the first 
instance. He then, some time afterwards, wrote 
to the secretary stating that he would have nothing 
to do with the 102 shares. The directors of the 
Bank of H., who had put his name on the register 
of that bank for the 102 shares, then erased 
the name, & declared the share forfeited. Upon 
the above-stated motion being made : — Held : the 
name of L. ought never to have been put upon the 
register of the Bank of H. for the 102 shares & 
he was entitled to a declaration of the ct. to that 
effect, with costs as against the co. 

Is the name of the appct., in this case, “ entered 
in ” the register of members of a co. ? In my 
opinion it was entered in without sufficient cause, 


& that by the co.’s own admissions. The question 
is whether the fact of their having forfeited the 
shares since they made the entry deprives this ct. 
of any jurisdiction to rectify the first entry, 
which, in the opinion of the ct.. was an improper 
one. I am of opinion it does not (Romilly, M.R. ). 
— Re Bank op Hindustan, China & Japan, Ltd., 
Ex p. Los (1865), 0 New Rep. 327 ; 34 L. J. Ch. 
609 ; 12 L. T. 690 ; 11 Jur. N. S. 661 ; 13 W. R. 
883. 

Annotations: — As to (1) Refd. Re London & Exchange 
Bank (1867), 16 L. T. 340. As to (2) Apld. Re New 
Quebrada Co., Pontifex's Caso (1867), 36 L. J. Ch. 903. 
Generally , Mentd. Re Imperial Bank of China, India Sc 
Japan (1866), 14 L. T. 211 ; Re Empire Assoe. Corpn., 
Ex p. Bagshaw (1867), L. R. 4 Eq. 341. 

1344. .] — No shareholder of a 

joint-stock co. which is in the course of voluntary 
liquidation is bound, in the absence of express 
assent on his part, to accept shares in any other 
co., although the liquidators may have agreed 
that such shall be taken, & such agreement may 
have been duly confirmed by a meeting of the 
shareholders in manner prescribed by the 1862 
Act, s. 101. But if he do not express his dissent 
from the agreement in the manner or within the 
time specified in that sect., he can get no other 
consideration for his shares, & must submit to lose 
them utterly if he refuses to accept the new 
shares. General powers of amalgamation given 
to the directors m the arts, of assocn. do not 
authorise them to bind non-assenting shareholders 
to accept the new shares. Semble : no power 
which could be given to directors, short of express 
words to that effect, would enable them to do so. 

On application, under 1862 Act, s. 35, the name 
of a shareholder of the original co. ordered to be 
struck off the register of a new co. with which an 
amalgamation had been negotiated. 

Under the above sect., the ct. had power to 
order a shareholder’s name to be struck off the 
register, although his shares have been declared 
forfeited . — Re Bank op Hindustan, China & 
Japan, Ltd., Higgs’s Case (1805), 2 Hem. & M. 
657 ; 0 New Rep. 327, 332 ; 12 L. T. 069 ; 13 
W. R. 937 ; 71 E. R. 019. 

Annotations : — Apld. Re New Quebrada Co., Pontlfex’s Case 
(1867), 36 L. J. Ch. 903. Refd. Postlethwaito v. Port 
Piiilip & Colonial Mining Co. (1889), 43 Ch. D. 452 ; Wall 
v. Loudon & Northern Assets Corpn., [1898] 2 Ch. 469. 
Mentd. Nicholle. Eberhardt Co. (1888), 59 L. T. 860. 

1345. Entered or omitted without sufficient 
cause — Company regulations not complied with — 
Deed of settlement not signed — Constructive as- 
sent.] — A joint-stock co. being completely regis- 
tered, two shares were allotted by the letter of the 
managing director to an appct. for shares, who paid 
£10 as deposit at the co.’s office. The co.’s deed 
of settlement provided that, upon the execution 
of the deed, the person executing, being otherwise 
duly entitled, should be entered on the register 
of shareholders, & duly returned to the Joint 
Stock Co.’s Registry Office, & should thenceforth, 
but not before, assume the liabilities & privileges 
of a shareholder. Appct. did not execute the deed, 
but the co. inserted his name on the register of 
shareholders, & returned his name to the Registry 
Office : — Held : appct. had authorised the co. 
to put his name on the register without execution 
of the deed, & his name had been properly placed 
on the list of contributories. — Re Merchant 
Traders’ Ship, Loan, & Insurance Co., Yel- 
land’s Case (1852), 5 l)e G. & Sm. 395 ; 64 E. R. 
1169 ; sub nom . Re Port of London Shipowners’ 
Loan & Assurance Co., Ex p. Yklland, 21 
L. J. Ch. 852 ; 19 L. T. O.S.224; 16 Jur.509,L. JJ. 
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(d) ii. <fc Hi.] 


Electric Telegraph Co. of Ireland, Cookney’n Case (1858), j 
26 Bear. 6. Consd. New Brunswick & Canada Land & 
Ry. Co. v. Muggoridge (1859), 4 H. & N. 5130. Apld. 
New Theatre Co., Bloxam's Case (1864), 33 Boav. 529. 
Refd. Re Great Cambrian Mining & Quarrying Co., 
Richardson’s Case (1856), 4 W. R. 670. 

Transfer not signed by transferee.] — 


See No. 1379, post. 


1346. .] — Tt appearing that an alleged 

shareholder had never agreed directly or indirectly 
to take shares in the co., by an original motion in 
Oh., A by way of appeal in bkpcy., his name was 
struck on the list of contributories A the public 
register. Senible : where the name of a person 
appears on the public register as a shareholder, 
although he is not one in fact, the comr. is bound 
to put him on the list of contributories . — Re 
Anglo-French Agricultural Trading Co., 
Ex p. Dunlop (1863), 8 L. T. 846, L. C. 

1347. .]— The name “ Henry Webb ” ap- 
peared on the register of shareholders without 
any further description, & his name was accordingly 
placed by the comr. on the list of contributories. 
A person of the same name, believing himself to 
be the party indicated, applied to have his name 
removed from the list, on the ground, which he 
established, that he had never accepted shares or 
in any way made himself liable as a shareholder. 
On appeal a declaration was made that appct. was 
not a shareholder in or a contributory to the co., 

A his name was directed to be removed from the 
list of contributories, but as it was doubtful whether 
appct. was the same person whose name appeared 
on the register of shareholders, the ct. refused to 
order that the name should be removed from the 
register . — Re Southampton, Isle op Wight, A 
Portsmouth Improved Steamboat Co., Ltd., 
Ex p. Webb (1863), 8 L. T. 478 ; 9 Jur. N. S. 
856, L. C. ! 

1348. .] — Re Moseley Green Coal A | 

Coke Co., Ltd., Fox's Case (1863). 3 De G. J. & . 
Sm. 465; 2 New Kep. 1 ; 32 L. J. Bey. 57 ; 8 j 
L. T. 223 ; 9 Jur. N. S. 785 ; 11 W. R. 577 ; 46 : 
E. R. 715. L. C. 

1349. Shareholder dissenting from amalga- 1 

mation .] — Re Bank op Hindustan, China A ! 
Japan, Ltd., Ex p. Los, No. 1343, ante. 

1350. .] — Re Bank of Hindustan, 

China A Japan, Ltd., IIiggs s Case, No. 1344, 
ante. 

1351. Repudiation of allotment.] — B. 

without authority, applied on behalf of C., A as 
his agent, for shares in a co., A C. was thereupon 
registered as a shareholder. On the shares being 
allotted C. wrote to B. repudiating the transaction, 
A asking him to “ rectify the mistake.” No steps 
were taken by C., A afterwards on a call being 
made, B. wrote to the secretary of the co. informing 
him of the mistake, A requesting that his name 
might be taken off the register. This was not 
done, A subsequently on the co. being wound up 
C. applied to tho ct. to have his name removed 
from the list of contributories : — Held : as C.’s 
name had been wrongfully placed on the register 
by no act of his own, A as the co. were made aware 
of that fact, it devolved upon them under 1862 
Act, s. 35, to have had it removed before the 
winding up, but as this had not been done C. was 
now entitled to its removal from the list of con- 
tributories, A to costs from the liquidators. — 
Re Patent File Co., Ltd., Ex p. White (1867), 
16 L. T. 276; 15 W. R. 754. 

1352. ,1 — Re London A Lancashire 

Paper Mills Co. (1887), 3 T. L. R. 644. I 


1353. Conditional application for shares — 

Condition unfulfilled.] — A scheme was proposed 
for the transfer of the business of C. Co. toB. Co. ; 
after which C. Co. was ordered to be wound up 
compulsorily, but was eventually wound up 
voluntarily under the supervision of the ct. 
Certain shareholders in C. Co. applied for A were 
allotted shares in B. Co. in lieu of their shares in 
C. Co., A on the understanding that the transfer 
would be completed. The ct., however, held that 
the transfer could not be effected. The share- 
holders then applied to the ct. for an order to 
rectify the register of members in B. Co. by 
striking out their names therefrom : — Held : their 
names must be struck out, A B. Co. must pay them 
their costs . — Re London A Exchange Bank, 
Ltd. (1867), 16 L. T. 340 ; sub nom. Re London 
A Exchange Bank, Ltd., Ex p . Collison, 
Sweetingburgh A Browning, 15 W. R. 778. 

1354. .] — A. signed an applica- 

tion for shares in a co. upon condition that he 
should be appointed secretary, A his acceptance 
of the office was to be subject to further inquiries, 
which he had caused to be made respecting the 
position of the co. Tho shares were allotted the 
next day, but A., in consequence of information 
he received, declined the appointment, A required 
that the allotment should be cancelled. The 
co. was wound up voluntarily, A A.’s name was 
placed on the list of contributories : — Held : the 
application for shares was conditional, A the 
condition not having been fulfilled, A.’s name 
must be removed from the register A list of 
contributories, A as he had been placed there 
without any justification, he must receive costs as 
between solr. A client by way of damages under 
1862 Act, s. 35, for the extra expenses incurred by 
him. — Re National Equitable Provident 
Society, Wood’s Case (1873), L. R. 15 Eq. 236 ; 
42 L. .T. Oh. 403 ; 21 W. R. 645. 

Annotation : — Refd. Re Scottish Petroleum Co., Anderson’s 

Case (1880), 43 L. T. 723. 

1355. Condition unknown to com- 

pany.] — Re Bentley (Henry) A Co. A York- 
shire Breweries, Ltd., Ex p. Harrison, No. 
1174, ante. 

1356. Names improperly entered or omitted.] 

— K., a shareholder in a co. which was in diffi- 
culties, but whose shares had still a market price, 
transferred them to L. by a deed, in consideration 
of a sum expressed to be paid by L., being about 
the market price. No sum was, in fact, paid, nor 
had there been any contract of sale, K. having 
brought the transfer to L., A asked him to execute 
it, saying it was a transfer of shares to him, but 
saying nothing more. L. was a ship’s steward 
whose wages were £1 a week. The transfer was 
duly registered, the directors, who had a power 
of declining to receive any transfer, not objecting, 
A L. was entered on the register. A few weeks 
afterwards an order was made to wind up the co. 
The official liquidator having applied to rectify 
the register by restoring the name of K. : — Held : 
(1) the ct. hail jurisdiction to set the matter right 
under 1862 Act, s. 35, for the name of any person 
improperly entered or omitted must be con- 
sidered to be entered or omitted “ without sufficient 
cause ” ; (2) as this was part of the proceedings in 
the winding up, the ct. had jurisdiction to order 
K. to pay costs ; (3) the application ought to have 
been in the name, not of the liquidator, but of the 
co., A the summons must be amended accordingly. 
Qu. : whether in the case of a going concern costs 
could have been given against K. — Re Bank of 
Hindustan, China A Japan, Ex p. Kintrea 
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(1869), 5 Ch. App. 95; 39 L. J. Ch. 193; 21 
L. T. 688 ; 18 W. R. 197, L. J. 

Annotations : — As to (1) Folld. Re Imperial Mercantile Credit 
Assocn., Payne’s Caso (1869). L. H. 9 Eq. 223. Apld. 
Re Bank of Hindustan. China & Japan. Rogers' Case 
(1871), 25 L. T. 406. Refd. Re Bank of Hindustan, China 
& Japan, Harrison’s Case (1871), 6 Ch. App. 286. As to 
(3) Refd. Re Diamond Rock Boring Co., Exp. Shaw (1877 ), 
2 Q. B. D. 463 ; Re Pyle Works (1890), 44 Ch. D. 534. 

1357. Refusal to register pendente lite — 

Validity of winding-up resolution disputed.] — Re 

Violet Consolidated Gold-Mining Co., No. 
1332, ante, 

1368. Name entered in wrong order.] — 

Re Moore’s Estate, Fox v. Moore, Re Moore 
(B. A.) & Sons, Ltd. (1904), 48 Sol. Jo. 762. 


iii. Default or Unnecessary Delay in Removing 

Name . 


1359. No meeting of directors before presentation 
of winding-up petition.] — S. executed a transfer 
of shares to H. in Dec. 1865. The transfer 
according to the arts, of assocn., required the 
sanction of the directors, who might refuse it in 
certain cases. The transfer was not left at the 
office for approval till Mar. 3, 1866. In the 
ordinary course of business, the directors met once 
a week. Their last meeting had been on Mar. 1, 
& their next was to be on the 8th. On Mar. 7 
a petition to wind up the co. was presented, & on 
the 17th a winding-up order was made. The 
transfer had never been registered : — Held : there 
had been no default or unnecessary delay on the 
part of the co. in placing II. on the register of 
shareholders ; & an application by S., to which II. 
consented, to have the register rectified, & the 
name of H. substituted for that of S. on the list 
of contributories, was refused. — Re Joint Stock 
Discount Co., Shepherd’s Case (1866), 2 Oh. 
App. 16 ; 36 L. J. Ch. 32 ; 15 L. T. 198 ; 12 Jur. 
N. S. 897 ; 15 W. R. 26, L. J.T. 

Annotations : — Expld. Re Joint Stock Discount Co., Nation’s 
Case (1866), L. R. 3 Eq. 77. Folld. Re English Joint- 
Stock Bank, Marzetti's Case (1866), 15 W. R. 220 j Re 
Joint Stock Discount Co., Sichel's Case (1867), 36 L. J. Ch. 
.815 ( sec 3 Ch. App. 119). Consd. Shepherd v. Gillespie 
(1867), L. R. 5 Eq. 293. Difltd. Re Joint Stock Discount 
Co., Shipman’s Case (1868)? 16 W. R. 354. Apld. Re 
Joint Stock Discount Co., Fyfe’s Case (1869), 4 On. App. 
768. Refd. Re Imperial Mercantile Credit Assocn., 
Marino’s Caso (1867), 15 W. R. 557 ; Re Overend, Gurney, 
Ward & Garflt’s Case (1867), L. R. 4 Eq. 189; Re 
Hydraulic Tube-Drawing & Steel Ordnance Co. (1868), 
18 L. T. 205. 


1360. Transfer not registered at first available 
meeting — Subsequent winding up.] — The 

omission by the directors of a co. to register the 
transfer of shares at one board meeting passed, is 
unnecessary delay ; & the name of a person which 
is on the list of contributories through such delay 
will be struck off, under 1862 Act, s, 35. The ct. 
will not in such a case consider the state of the 
affairs of the co. at the time when the registration 
ought to have been completed . — Re Joint Stock 
Discount Co., Nation’s Case (1866), L. R. 3 Eq. 
77 ; 36 L. J. Ch. 112 ; 15 L. T. 308 ; 15 W. R. 
143. 


Annotations ; — Distd. Re Joint Stock Discount Co., Ship 
man’s Caso (1868), L. R. 5 Eq. 219. Folld. Re Joinl 
Stock Discount Co., Fyfo’s Case (1869), 4 Ch. App. 768 
Re Hercules Insce., Lowe’s Case (1870), L. R. 9 Eq. 589 
Re Sussex Brick Co., fl904] 1 Ch. 598. 


1361. .] — Re Joint Stock Discount 

Co., Hill’s Case (1867), 4 Ch. App. 769, n. ; 36 
L. J. Ch. 814, n. 

Annotations • — -Folld. Re Joint Stock Discount Co., Sichol’s 
Case (1867), 36 L. J. Ch. 814 ( see 3 Ch. App. 119); Re 
Joint Stock Discount Co., Fyfe’s Case (1869), 4 Ch. App. 
768 ; Re Hercules Insce., Lowe’s Case (1870), L. R. 9 
Eq. 589. 

1362. .] — F., a registered holder of 

shares in a limited co., transferred them to S., but 
the transfer was not registered, tlirough the default 
of the co. An order was made to wind up the 
co. in Mar. 1866, & in June F. appeared in person 
at Chambers on a summons to place him on the 
list of contributories, but no order was made on 
the summons. In June, 1867, S. died, & had no 
legal personal representative. In May, 1869, 
F. received notice from the official liquidator that 
his name was placed on the list of contributories* 
He then applied to have it removed '.--Held : 
there was no laches on the part of F., & his name 
must be removed from the list of contributories. — 
Re Joint Stock Discount Co., Fyfe’s Case 
( 1869), 4 Ch. App. 768 ; 38 L. J. Ch. 725 ; 21 
L. T. 131 ; 17 W. R. 978, L. J. 

Annotations : — Folld. Re Hercules Insce., Lowe’s Case 
(1870), L. It. 9 Eq. 589 ; Union Debenture Co. v. Fletcher 
(1895), 1 1 T. L. R. 193. Refd. Re National Bank of Wales, 
j Taylor, Phillips & Rickards’ OaseB, [1897] 1 Ch. 298. 

I 1363. .] — Union Debenture Co. v . 

! Fletcher (1895), 59 J. P. 708 ; 11 T. L. R. 472, 
C. A. 

1364 . Winding-up petition presented before 

transfer lodged — Subsequent resolution to wind up 
voluntarily.] — L. transferred thirty shares in the 
company to S., & the transfer was left at the 
office of the co. for registration on Jan. 5, at which 

I time three petitions had been presented for 
I winding up ; but the winding up did not actually 
take place till Feb. 3, when a previous resolution 
was confirmed by the co. for winding up volun- 
tarily under supervision. The weekly board 
meeting of the directors t ook place three days after 
the transfer was left at the office, but the directors 
had not registered the transfer when the winding 
up commenced, & L.’s name was placed on the 
list of shareholders : — Held : there had been 
j improper delay in registration & L.’s name must 
be taken off the register. — Re Hercules 
Insurance Co., Lowe’s Case (1870), L. R. 9 Eq. 
589 ; 39 L. J. Ch. 458 ; 18 W. R. 370. 

1365. Delay in passing transfer — Owing to non- 
attendance of directors.] — (1) It was the practice 
of a co. that before registering the name of any 
transferee as shareholder, a director should weekly 
examine a book in which the transfers were 
entered, & seal a new share certificate. Owing to 
non-attendance on previous occasions, he was 
unable to examine the whole of the entries ; — 
Held : the co. were guilty of unnecessary delay, 
& a transferor whose name might have been 
removed from the register but for such delay was 
entitled to have. his name removed from the list 
of contributories. 

(2) In a second case the clerk of the co. did 
not enter a transfer which had been lodged in such 
book, because a '’all had been made, though not 
due, & not paid on the shares transferred : — 


PART III. SECT. 13, SUB-SECT. 5.— - 
B. (d) iii. 

1380 i. Transfer not registered at first 
available meeting — Subsequent winding 
up .) — Property Investment Co. op 
Scotland, Ltd. v. Dunoan (1887), 
14 R. (Ct. of Sees.) 299 ; 24 Sc. L. R. 
221.— SCOT. 

p. No muting of directors — Before 


winding-up resolutions .) — Shaw v. City 
of Glasgow Bank & Liquidators 
(1878), 16 Sc. L. R. 134.— SCOT. 

q. .] — A holder of shares 

in a Ltd. Co. executed a transfer 
of his shares & forwarded it to the 
co. with a request that it should be 
registered. The transfer was received 
& acknowledged by the co. two days 
afterwards. On the day on which 


the transfer was dispatched, the co. 
sent a notice to the transferor intimat- 
ing that a general meeting of the co. 
was to be hold ten days later for the 
purpose of considering a resoli tion 
that the co. should be wound up in 
respect that by reason of itB liabilities 
it was unable to continue business. 
At the general meeting it was resolved 
that the co. should be wound up, & as 
the director had not removed the 



Companies 


218 

Sect . 13. — The register of members : Sub-sect. 5, B. 
( d ) in., iv. 9 v. 9 vi. & vii .] 

Held : there was not unnecessary delay. — Re 
Joint-Stock Discount Co., I/td., Ex p. Read 
(1807), 3(3 L. J. Oh. 472 ; 16 L. T. Ill ; 15 W. R. 
631. 

Annotations : — As to (1) Folld. Re Joint Stock Discount Co., 

Michel's Case (1867), 36 L. J. Ch. 814 (see 3 Ch. App. 119). 

Diatd. Re Joint Stock Discount Co., Shipman’s Case (1868), 

37 L. J. Ch. 193. 

1366. Call unpaid.] — Re Joint-Stock Dis- 

count Co., Ltd., Ex p. Read, No. 1365, ante . 

Compare Nos. 1334, 1335, ante . 

1367. Power under articles to refuse transfer to 

irresponsible person — Transferee in fact irre- 
sponsible.] — If the arts, of assocn. of a co. provide 
that the directors may decline to register a transfer 
in any case where the directors consider the 
transferee to be an irresponsible person, a trans- 
feror cannot claim to have his name removed 
from the register under 1862 Act, s. 35, on the 
ground of unnecessary delay, unless the transferee 
be a responsible person. 8. sold certain shares & 
executed a transfer of them to F. The transfer 
was deposited for registration with the co. but 
was not registered. Six weeks afterwards the co. 
was ordered to be wound up. F. proved to be an 
irresponsible person : — Held : (1 ) 8. must be 

placed on the list of contributories, although it 
would have been otherwise if F. had been 
responsible ; (2) it being a condition precedent 
to the transfer, that the transferee should be a 
responsible person, undue delay in registering a 
transfer left for registration was no waiver of 
such condition . — Re Joint Stock Discount Co., 
Shipman's Case (1868), L. R. 5 Eq. 219; 37 
L. J. Ch. 193 ; 16 W. R. 354. 

Annotations : — As to (1) Refd. Re Hercules Insoo., Lowe’s 

Case (1870). L. It. 9 Eq. 589 ; Union Debenture Co. v. 

Fletcher (1895), 59 J. V. 708. Generally . Mentd. Re 

Mercantile Trailing Co., Stringer’s Case (1869), 20 L. T. 

591. 

1368. Blank transfer by way of mortgage subse- 
quently filled In — Shares transferable 44 In writing ” 
— Refusal of company to register.] — Re Tees 
Bottle Co., Ltd., Davies’ Case, No. 1328, ante . 

1369. Onus of proof that delay caused by 
company — On transferor.] — Re Anolo-Italian & 
Colonial, Industrial & Commercial Institu- 
tion, Ltd., Grey’s Case (1888), 5 T. L. R. 60, C. A. 

1370. Mistake or oversight.] — Re Sussex Brick 
Co., No. 1333, ante . 

Refusal by directors to register transfer.] — See 
Sect . 23, sub-sect. 5, B. (d), post. 

Transfer of shares after winding up begun — Con- 
tract for sale before winding up.] — See Sect. 23, 
sub-sect. 14, post. 

Effect of delay by shareholder.] — See Sub-sect. 
6, B. ( f ), post. 

iv. Refusal by Directors to Register Transfer . 

See, generally , Sect. 23, sub-sect. 5, post. 

1371. Form of order — Refusal to prevent full use 
of voting power — In time for meeting.] — The 

arts, of assocn. of a co. provided that every 
member should have one vote for every share up 
to 100, one for every five shares in the next 100, 
& one for every ten shares after 200. The directors 
were empowered to decline to register any transfer 
of shares made by a member who was indebted to 


the co., or, in the ease of shares not fully paid up, 
to a transferee of whom they did not approve. 
Notices having been issued of a meeting at which 
would be proposed resolutions for winding up the 
co. voluntarily, & for the appointment of a liquida- 
tor, the largest creditors of the co., who were also 
the holders of 1,000 fully paid-up shares, in order 
to secure full voting powers at the meeting, made 
nine transfers of 100 shares each to as many 
nominees of their own, & sent them in for registra- 
tion ; but the co. refused to register the transfers. 
On motion on behalf of the transferors under 
1862 Act, s. 25, the co. were ordered to register the 
transfers in time to enable the transferees to vote 
at the meeting. Where there is no reason to. the 
contrary under the arts, of assocn. of a co., it is 
the duty of directors to receive & register transfers 
at once, & this, although the object of the transfers 
is to distribute the shares & so to obtain a larger 
number of votes & command greater influence at 
a meeting of shareholders already summoned. — 
Re Stranton Iron & Steel Co. (1873), L. R. 16 
Eq. 559 ; 43 L. J. Ch. 215. 

Annotations: — Folld. Moffatt v. Farquhar (1878), 7 Ch. D. 

591. Refd. Re Bell, Ex p. Hodgson (1891), 65 L. T. 245. 

1372. Onus of proof — That refusal unjustified — 
On party seeking rectification.] — Where directors 
refuse to register a transfer an applicant for 
rectification under 1862 Act, s. 35, must show 
that there is no just cause for such refusal. — Re 
Hannan’s King (Browning) Gold Mining Co., 
Ltd. (1898), 14 T. L. R. 314, C. A. 

v. Shares Issued as Fully Paid before Contract filed 

under Companies Act , 1867 (c. 131), s . 25. 

See Sect. 20, sub-sect. 3, C. (d), post . 

vi. Fraudulent Transfer of Shares to Avoid Liability. 

See Sect. 23, sub-scct. 13, post. 

vii. Other Cases. 

1373. Wrong entry of nature of shares — Agree- 
ment to take paid-up shares — Shares entered as 
partly paid.] — By a written agreement the 
directors of a co. agreed to transfer to pltf. 675 
fully paid-up shares in the co. as security for 
moneys advanced by him on their promissory 
notes. They subsequently registered pltf. as the 
holder of 675 partly unpaid shares. Pltf. being 
threatened with an action by judgment- creditors 
of the co. applied to the ct. to rectify the register, 
& restrain the judgment-creditors from proceeding 
against him at law : — Held : the co. had no 
authority to place him on the register in any other 
capacity than as the holder of fully paid-up shares. 
— Ashworth v. Bristol & North Somerset Ry. 
Co. (1867), 15 L. T. 561. 

Annotation : — Mentd. Power v. Hoey (1871), 19 W. It. 916. 

1374 . Shares not entered as paid-up.] 

— A co. entered into a verbal contract to purchase 
property from W. It was subsequently arranged 
that part of the purchase-money should be taken 
in fully paid-up shares. W., not having trans- 
ferred the property to them, the co. registered the 
shares as ordinary shares only, relying on 1867 
Act, s. 25, the contract not being “ in writing.” 
On a motion on behalf of W. to have the register 
rectified by inserting his name as a holder of fully 
paid-up shares : —Held : the above sect, was 
quite inapplicable, & the register must be rectified 


shareholder's name from the register, 
Ills name was included by the liquidator 
in the list of contributories. 

The shareholders having presented 
a petition under sect. 32 of the Oob. 
Act, 1908, for rectification of the 
register by removal of his name 
eherefrom & also for removal of his 


name from the list of contributories. 
The ct. refused the petition, holding 
that the directors had not been guilty 
of default or unnecessary delay in 
refraining from removing his name 
from the register. — Dodds v. Cosmo- 
politan Insurance Corpn., Ltd., 
11915] S. C. 992.— SCOT. 


PART III. SECT. 13, SUB-SECT. 5.— 
B. (d) vii. 

r. Misrepresentation as to amount 
subscribed. ] — B . , on the faith of a 
statement in the prospectus issued by 
a co. to the effect that 20,000 out of 
30,000 shares had been subscribed for, 
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as asked. — Be Foreign & Colonial Gas Co., 
Ex p. Wilson (1874), 22 W. R. 766. 

Compare Nos. 1673-1675, post. 

1375. Name entered on register by consent — 
As trustee for company .] — Re Imperial Mercan- 
tile Credit Assocn., Chapman & Barker’s Case. 
No. 1246, ante. 

1376. Shares taken in name of nominee — Owner 
substituted for nominee in share ledger — Nominee 
remaining on register of shareholders— Knowledge 
of company .] — Re Moseley Green Coal & Coke 
Co., Ltd., Barrett’s Case, No. 1245, ante . 

1377. .]- — R, a shareholder in a co., being 

unable to obtain the allotment of any more shares 
in his own name, induced his married daughter 
M. to sign an application for 400 shares. In the 
form of application it was not stated whether 
appct. was married or single ; & she was described 
as residing at L., her real residence being with her 
husband at D. M. had no property to her separate 
use, she had no authority from her husband to 
apply for shares. She alleged that she was ignorant 
of the nature of the paper which she signed. The 
shares were allotted to M., ft S. paid both the 
application <fc the allotment moneys. The notice 
of allotment, & the scrip certificates were sent to 
him, & he received the dividends which became 
payable on the shares. The co. having been 
wound up, & the name of M. placed on the list 
of contributories : — Held : under the above cir- 
cumstances, the name of M. must be removed 
from the list, & the name of S. placed on the list 
in her stead. — Re Hercules Insurance Co., 
Pugh & Sharman’s Case (1872), L. R. 13 Eq. 
566 ; 41 L. J. Ch. 580 ; 26 L. T. 274. 

Annotations : — Consd. Re National Bank of Wales, Massey 

& Giffln’s Case, [1907] 1 Ch. 582. Reid. Re Britannia 
Fire Assocn., Coventry’s Case, [1891] 1 Ch. 202 ; Re 
Central Klondyke Gold Mining & Trading Co., Savigny’s 
Case (1898), 5 Mans. 336. 


1378. Wrongful alteration of register by com- 
pany — Shares originally held by nominee — Name 
of beneficial owner Inserted — After interest parted 
with to nominee.] — Re Ystalyfera Gas Co. (1887), 
3T.L.R.321. 


1379. Where articles require transfer to be signed 
by transferee — Transfer not so signed.] — Where 
the arts, of assocn. of a co. require transfers of 
shares to be executed by both parties the ct. has 
no power, under 1862 Act, ss. 35, 98, to rectify 
the register by removing the name of a transferor 
unless the transfer has been executed by the trans- 
feree . — Re Overend, Gurney & Co., Musgrave & 
Hart’s Case (1867), L. R. 5 Eq. 193 ; 37 L. J. Ch. 
161; 17 L. T. 313; 16 W. B. 247. 

Annotations : — Reid. Re Hercules Insce., Lowe’s Case 
(1870), L. R. 9 Eq. 589 ; Re Diamond Rock Boring Co., 
Exp. Shaw (1877), 2 Q. B. D. 463. Mentd. Rc Hydraulic 
Tube-Drawing & Steel Ordnance Co. (1868), 16 W. R, 
572 ; Paine v . Hutchinson (1868), 3 Ch. App. 388 : Re 
Heaton Steel & Iron Co., Simpson's Case (1869), L. R 
9 Eq. 91. 


See , also , No. 1345 ante , No. 2293, post. 

1380. On application by director — Equitable 
ground for refusal — Postponement of call to avoid 
liability.] — Under 1862 Act, s. 22, the right to 
transfer his shares is incident to every share- 
holder ; therefore, a director-shareholder ha« 
as much right as any ordinary shareholder to 
transfer his shares & to have his transfer regis- 
tered, unless he falls within a provision in the co.’s 
arts* of assocn. enabling the directors to refuse 
registration where the shareholder seeking to 
transfer is “ indebted to the co. in respect of calls 


or otherwise ” ; & the ct. will, on an application 
by the director-shareholder under sect. 35 of the 
above Act, exercise its power of compelling regis- 
tration provided there is no equity against him as 
director, such as having been party to a postpone- 
ment of a call to enable him to get rid of his shares 
& so evade a liability. — Re Cawley & Co. (1889), 
42 Ch. D. 209 ; 61 L. T. 601 ; sub nom. Re Cawley 
& Co., Ltd., Ex p. Hallett, 58 L. J. Ch. 633 ; 37 
W. B. 692 ; 5 T. L. B. 549 ; 1 Meg. 251, C. A. 

Annotation : — Mentd. Re Ottos Kopjo Diamond Mines, 

[1893] 1 Ch. 618. 

1381. Where consent of directors necessary — 
Failure of company before transfer approved.] — 

Re Overend, Gurney & Co., Ward & Garfit’s 
Case, No. 1330, ante. 

1382. Refusal of director to attend to form 

quorum.] — The arts, of assocn. of a private co. 
provided that no share should be transferred to 
any person not already a member without the 
consent of the directors. There were two directors 
only, E. & P., E. being the chairman & having in 
that character a casting vote. The quorum 
necessary for the transaction of business was two. 
E., without first having obtained the consent of 
the board, executed transfers of some of his shares 
to persons not already members of the co. & sent 
the transfers to the co. for registration. P. 
purposely refused to attend board meetings sum- 
moned to consider the transfers in order to prevent 
a quorum being formed. On an application by 
the transferees under 1908 Act, s. 32: — Held: 
(1) the arts, did not require the directors’ consent 
to be obtained before the execution of the transfers 
& that the transfers therefore were not inoperative 
documents, though they had no legal effect till 
the consent of the directors had been obtained <fc 
registration effected ; (2) P. could not by wilfully 
refusing to attend board meetings prevent the 
transfers from being registered, & the transferees 
under the circumstances were entitled to an order 
directing the co. to register the transfers. — Re 
Copal Varnish Co., Ltd., [1917] 2 Ch. 349 ; 87 
L. J. Ch. 132 ; 117 L. T. 508. 

Annotation : — As to (2) Refd. Re Keith Prowso, [1918] 1 

Ch. 487. 

1383. Transfer Insufficiently stamped — Company 
without notice.] — Re Indo-China Steam Naviga- 
tion Co., No. 1303, ante. 

1384. Shares in Joint names of trustees for de- 
benture-holders — Holding split to enable both to 
vote.] — Burns v. Siemens Brothers Dynamo 
Works, No. 1320, ante. 

On rescission of contract to take shares — On 
ground of non-disclosure In prospectus.] — See 

Sect. 8, sub-sect. 2, C., ante. 

On ground of misrepresentation.] — See 

Sect. 17, sub-sect. 1, G., post. 

In prospectus.] — See Sect. 8, sub- 
sect. 3, C. (5), ante. 

By underwriter.] — See No. 1164, ante. 

Where allotment invalid.] — See Sect. 17, sub- 
sect. 3, C., post. 

Where allotment not binding.] — See Sect. 17, 
sub-sect. 3, D., post . 

Validity of transfers.] — See Sect. 23, sub-sect. 
3, post. 

Forged transfers.] — See Sect. 23, sub-sect. 

12, D., post. 

Shares issued as fully-paid — Before contract filed 
under 1867 Act, s. 25.] — See Sect. 20, sub-sect. 3 
D. (a) ii., post. 


informed the secretary that he would 
take 1.000 shares, but. upon after- 
wards discovering that only about 
18,000 had been subscribed, he refused 


to become a shareholder. He had not 
derived any benefit from the shares. 
On an application for the rectification { 
of the register: — Held; appct. was I 


entitled to have his name deleted. — 
Buhnard v . African Mercantile 
Co. (1903), 20 S. C. 379. — S. AF. 
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Sect, 13. — The register of members : Sub-sect . 5, B. 
(e) i. y ii. 9 ii i. 9 iv. <Sc v .] 

(c) Practice and Procedure . 

i. Who may Apply. 

1385. Person wrongly put on register — Though 
name removed by directors.] — Re Bank op 
Hindustan, China & Japan, Ltd., Ex p. Martin, 
No. 1306, ante. 

On shares being declared forfeited.] — 

Sec Nos. 1343, 1344, ante. 

1386. Liquidator.] — On an application under 
1862 Act, ss. 35, 98, to rectify the register of share- 
holders, the ct. will have regard to who is the 
appct., & where, owing to the default of the co., a 
transfer has not been registered before the 
winding up, the ct. will not rectify the register on 
the application of the official liquidator, whatever 
may be the right of the transferor to have it 
rectified, for the official liquidator in such a case 
represents only the co., to whoso default the error 
is owing, the body of contributories having no 
interest in the question except through the co., & 
the creditors having no direct equity against a 
person whose name lias never been held out to 
them. — Re Joint Stock Discount Co., Sichell’s 
Case (1867), 3 Ch. App. 119 ; 37 L. J. Ch. 373 ; 
17 L. T. 363 ; 16 W. R. 292, L. J. 

Annotation # : — Reid. Re Bank of Hindustan, China & Japan, 
Ex p. Klntrea (1869), 6 Ch. App. 95 ; Re Joint Stock 
Discount Co., Fyfe’a Case (1869), 4 Ch. App. 768 ; Re 
Hercules Insce., Lowe’s Case (1870), L. R. 9 Eq. 589 ; 
Re Herculos Insce., Pugh & Sharman’s Cases (1872), 
L. It. 13 Eq. 566; Re Albion Assee. Soc., Winstone’s 
Case (1879), 12 Ch. D. 239 ; Trevor v. Whitworth (1887), 
12 App. Cub. 409 ; Bollerby v. Rowland & Narwood’s 
S.S. Co., 11902] 2 Ch. 14. Mentd. Re Land Credit of 
Ireland, Weikersheim’s Case (1873), 8 Ch. App. 831 ; 
Re Shaw, Ex p. Piers (1877), 46 L. J. Q. B. 394 ; Re 
Clayton Mill Manufacturing Co. (1887), 3 T. L. R. 798. 

1387. Director shareholder — In same position as 
any other shareholder.] — Re Cawley & Co., No. 
1380, ante. 

1388. " Person aggrieved ” — Names entered in 
wrong order — Voting power exercisable by first 
holder only — Refusal by directors to register trans- 
fer ordered by court.] — Re Moore’s Estate, Fox 
v. Moore, Re Moore (B. A.) & Sons, Ltd. (1904), 
48 Sol. Jo. 762. 

1389. The company — Where any person alleges 
himself to be aggrieved.] — Re Indo-China Steam 
Navigation Co., No. 1303, ante. 

See t also , No. 1351, ante. 

ii. The Application. 

1390. How made — Whether on motion — Or by 
summons in chambers.] — Duffin v . Mexican 
Gold & Silver Ore Reduction Co., [18901 
W. N. 116. 

Annotation : — Dbtd. & N.F. Re Whitefriars Financial Co., 
Re Iieoves, [1899] 1 Ch. 184. 

1391. Application by shareholder — 

For rescission on ground of misrepresentation.] — 

Where a holder of fully paid-up shares in a limited 
co. applied by motion under 1862 Act, s. 35, to 
have his name struck off the register of share- 
holders, on the ground that he had been induced 
to take the shares through misrepresentation & 
concealment of material facts in the prospectus, <fc 


! his application had been granted in the ct. below, 
| the L.JJ. on appeal declined to dispose of the 
case, on the grounds that the effect of granting 
the application would be to entitle the appct. to 
j recover from the co. as of course the money he 
had paid for his shares, that the question would 
be more properly heard & determined in an action 
or suit than m a summary way upon an application 
of this kind, & that since the appct. ’s shares were 
fully paid up he would be subjected to no liabilities 
by being retained on the register pending such 
proceedings. — Re Ruby Consolidated Mining 
C o., Askew’s Case (1874), 9 Ch. App. 664; 43 
L. J. Ch. 633 ; 31 L. T. 55 ; 22 W. R. 833, L. JJ. 

Annotation : — Apld. Re Greater Britain Insce. Corpn., 

Exp. Broekdorff (1920), 124 L. T. 194. 

1392. .] — Re British Bur- 

mah Lead Co., Ltd., Ex p. Vickers, No. 593, ante. 

.] — See , also , Nos. 1400-1402, post. 

1393. Ex parte application by company — 

Form of order.] — Re London Electrobus Co., 
Ltd. (1906), 22 T. L. R. 677 ; 50 Sol. Jo. 593. 

1394. Not vacation business — Where not urgent.] 
— Re Mica Manufacturing Co., Ltd. (1899), 
43 Sol. Jo. 778. 

1395. Parties — Directors — Acts conducing to ap- 
plication.] — On a motion for rectification of the 
register directors are not properly joined as resps. 
although their unjustifiable acts at board meetings 
may have conduced to the application. Unless 
joined at their own request the ct. has no juris- 
diction to make a punitive order against them 
for payment of the costs of the motion. — Re Keith 
Prowse & Co., Ltd., [1918] 1 Ch. 487 ; 87 L. J. Ch. 
290 ; 118 L. T. 591 ; 34 T. L. R. 283. 

1395a. Application to strike off infant 

transferee.] — The name of an infant to whom 
shares have been transferred may be struck off the 
list of contributories, although his transferor cannot 
be found, and is accordingly not before the court. — 
Re European Assurance Society, Bentinck’s 
Case (1873), 18 Sol. Jo. 224. 

1396. Whether in name of liquidator or com- 
pany.] — Re Bank of Hindustan, China & Japan, 
Ex p. Kintrea, No. 1356, ante. 

iii. Service of Proceedings. 

1397. Winding up ordered before hearing of 
motion — Service on liquidator.] — A person 
alleged to be a shareholder in a limited company, 
served on the co., under 1862 Act, ss. 35, 36, a 
notice of motion for an order for the rectification 

! of the register of shareholders, by the omission of 
his name. Before the motion came on for hearing 
the co. was ordered to be wound up, & an official 
liquidator appointed : — Held : the notice of motion 
must be served on the official liquidator. — Re 
Lisburne Consols Silver Lead Mining Co., 
Ex p. Trenchard (1870), 19 W. R. 96. 

1398. Third party claiming shares — Service out 
of jurisdiction — R. S. C., Ord. 16, r. 48.] — Hutchi- 
son v. Colorado United Mining Co., [18841 
W. N. 40 ; Bitt. Rep. in Ch. 225. 

1399. Service accepted by solicitors to company 
— Insufficient.] — A motion was made under 1862 
Act, s. 35, to rectify the register of members of a 

in the register of shareholders, 
although sufficiently ascertained for 
the purpose of communication from 
the co., is not ascertained for a 
service of legal proceedings. For the 
purpose of such service, care must he 
taken to find out the last known place 
of abode of the alleged contributory, 
& to effect the substituted service 
there. — London, Bombay & Mediter- 
ranean Bank v. Govind Ramchan- 
dra (1881), I. L. R. 5 Bom. 223.— IND. 


PART III. SECT. 13, SUB-SECT. 5.-— 
B. (e) ii. 

s. How made — By bill in equity 
■ — Or writ of mandamus .] — Summary 
process is not available in respect to 
banks constituted under Banking Act, 
1871, & the remedy so readily provided 
under the English procedure is attain- 
able only by bill in equity or, perhaps, 
in some oasos by writ of mandamus . — 
Bank of Nova Scotia v. Smith (1883), 


4 R. & G. 146 ; Revs*. 8 S. c. R. 556.— 

CAN. 

t. Whether by petition, ] — 

Gowans v. Dundee Steam Naviga- 
tion Co., Ltd. (1904), 6 F. (Ct. of 
Sess.) 613.— SCOT. 

PART III. SECT. 13, SUB-SECT. 5.— 

B. (e) Iii. 

a. Service at ** last known address 
or place of abode.**] — The address or 
residence of a member of a co. entered 
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co. by the insertion therein of the name of appct. 
as the holder of certain shares. Correspondence 
had passed between the soli's, of the co. & the 
solrs. of appct. with reference to appct. ’s claim to 
be a shareholder of the co., & the notice of motion 
had been served on the co.’s solrs., they accepting 
service on behalf of the co. in the usual manner. 
At the hearing the co. did not appear : — Held : 
service on the solrs. of the co. was not sufficient ; 
& no order could be made until the co. had itself 
been served at its registered office, or until it 
appeared. — Be Denver United Breweries, Ltd. 
(1893), 63 L. T. 96. 

iv. The Hearing . 

1400. Application after winding-up order — Re- 
ferred to chambers — To be dealt with together with 
list of contributories.] — Sect. 35 of 1862 Act pro- 
vides for applications to be made to rectify the 
register of the members of any co. Applications 
with this object, after an order for winding up has 
been pronounced, will be referred to chambers 
to bo disposed of when the list of contributories 
should come on to be settled. — Be Scottish 
Universal Finance Bank, Breckenridge’s 
Case (1865), 2 Hem. & M. 642 ; 71 E. R. 613 ; 
sub 7iom. Be Scottish & Universal Finance & 
Banking Assocn., Buckridge’s Case, 12 L. T. 
796 ; 13 W. R. 677. 

Annotation : — Consd. Re Sussex Brick Co., [1904] 1 Cli. 598. 

1401. Dispute as to real transferee — Issue 

directed.] — A shareholder in a co. executed a bond 
fide transfer of shares in it to a broker, who did 
not then disclose the name of the real transferee. 
A petition was afterwards presented to wind up 
the co., & the usual advertisements thereon duly 
issued, after which some question arose between 
the parties as to who was the real transferee of the 
shares. A motion was then made on behalf of 
the transferor of the shares, whose name was on 
the list of contributories, to remove liis name, & 
to insert thereon the name of the broker instead : — 
Held : the name of the transferor must remain on 
the list ; the question between the parties could 
only be decided on a suit regularly instituted ; & 
the broker was not entitled to his costs of the 
motion. — Be London & Hamburg Bank, Ex p . 
Watkins (1866), 14 L. T. 696 ; 14 W. R. 817. 

1402. Application on ground of fraud — Jury 
action.] — Be Motion (1896), 40 Sol. Jo. 459. 

1403. Application on ground of misrepresentation 
— May be heard in first instance before witnesses 
summoned.] — Be Motion (1896), 40 Sol. Jo. 459. 

1404. Grounds for application subject-matter of 
pending trial — Issue directed with reference to 
pending trial.] — Be Motion (1896), 40 Sol. Jo. 459. 

1405. Evidence — Witnesses — Order of cross- 
examination.] — An application was made by a share- 
holder, under 1862 Act, s. 35, for the rectification 
of the register of the co. When the application 
came on for hearing, the shareholder applied to 
have the witnesses who had made affidavits on 
behalf of the co. cross-examined on their affidavits, 
& an order was made that the witnesses on both 
sides should attend for cross-examination before 
an examiner. On attending before the examiner 
the question was raised whether the shareholders’ 
witnesses or the co.’s witnesses ought to be cross- 
examined first : — Held : under the circumstances 
of the case, the shareholders’ witnesses should be 
cross-examined first. — Be DoRfi Gallery, Ltd. 
(1890), 62 L. T. 758 ; 38 W. N. 491. 

Attendance of — After winding-up 

order made.] — See No. 6075, post. 

1406. May be taken by master.] — Be 

Motion (1896), 40 Sol. Jo. 459. 


1407. Form of order — Refusal by directors to 
register transfers — Registration in time to enable 
shareholder to vote at meeting.] — Be Stranton 
Iron & Steel Co., No. 1371, ante. 

1408. Common form.] — The ordinary form 

of order for rectification is “ Let the register be 
rectified.” — Be L. L. Syndicate, Ltd. (1901), 17 
T. L. R. 711. 

1409. No one available to comply with 

order — Rectification within four days.] — Be L. L. 
Syndicate, Ltd. (1901), 17 T. L. R. 711. 

1410. Nominee of Public Trustee 

appointed.] — Shares belonging to an alien enemy 
were, after the declaration of war, vested in the 
Public Trustee & were sold by him. A four-day 
order was obtained in default of appearance 
directing the co. to rectify the register by register- 
ing the transfer, but was not complied with. The 
co.’s solrs. stated in correspondence that they had 
the books of the co., but that all the directors & 
the secretary had resigned. The Public Trustee 
being unable to proceed moved for an order for 
the rectification of the register & a consequential 
order that the solrs. should produce the books & 
papers of the co. : — Held : an order should be 
made appointing the nominee of the Public Trustee 
to rectify the register, & though no order would 
be made on the motion for production of the books 
the ct. would intimate that nothing ought to bo 
done by the solrs. to obstruct the carrying out of 
the order actually made. — Be Manihot Rubber 
Plantations, Ltd. (1919), 63 Sol. Jo. 827. 

1411 . May fix date from which rectification 

effective — Though retrospective.] — Re Sussex 
Brick Co., No. 1333, ante. 


v. Costs . 

1412. Jurisdiction — To order payment by trans- 
feror.] — Re Bank of Hindustan, China & Jai»an, 
Ex p. Kintrea, No. 1356, ante. 

1413. Blank transfer by way of mort- 

gage — Transferor served with notice of proceed- 
ings.] — Re Tees Bottle Co., Ltd., Davies’ Case, 
No. 1328, ante. 

1414. To order payment by directors — 

Conduct conducing to application.] — Be Kbit \ 
Prowse & Co., Ltd., No. 1395, ante. 

1415. What costs allowed — Costs of liquidator 
Rectification of list of contributories.] — Upon 
motion, under 1862 Act, s. 35, for an order to remove 
appet.’s name from the register of shareholders of 
a new co. which he had never agreed to join, the 
ct., holding the conduct of the new co. in putting 
him on their list wholly unjustifiable, gave him, 
in addition to the costs of his application, & by 
way of damages sustained by him, the legal 
expenses which he had been occasioned by the 
co.’s conduct ; directing a reference to chamber's 
to ascertain the amount. — Be New Quebrada 
C o., Ltd., Pontifex’s Case (1867), 36 L. J. Cli. 
903 ; 15 W. R. 955. 

Annotation: — Reid. Re Scottish Petroleum Co., Anderson’s 

Case (1880), 43 L. T. 723. 

Costs by way of damages — All legal expenses 

Incurred.] — See No. 2213, post. 

1410 . Solicitor Sc client costs.] — Be 

National Equitable Provident Society, 
Wood’s Case, No. 1354, ante . 

See , also, No. 2423, post. 

1417. Deprivation of costs — Delay in applica- 
tion .] — Be Alexandra Park Co., Hart’s Case, 
No. 1418, post. 

Proof for In winding up.] — See No. 6409, post . 
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Sect. 13. — The register of members : Sub-sect. 5, B. 
( /) & (g)-] 

( f ) Loss of Right to Rectification . 

Claimed on ground of misrepresentation.] — See 

Sect. 17, sub-sect. 1, G. ( d ), post . 

In prospectus.] — Sec Sect. 8, sub-sect. 3, 

F., ante. 

Claimed on ground of departure from pro- 
spectus.] — See Sect. 8, sub-sect. 4, C., ante . 

Claimed on ground of delay in allotment.] — See 

No. 1694, post . 

Claimed on ground that shares not applied lor.] — 

See No. 1756, post. 

1418. Claimed on ground of infancy of share- 
holder — Delay by shareholder.] — Some shares in 
a co. had been registered in the name of an infant. 
She was settled on the list of contributories & 
then attained 21. She took no steps to be struck 
off for eighteen months, when a balance order was 
made against her: — Held: she was still entitled 
to be struck off, but could not have the costs of 
the application. — Re Alexandra Park Co., 
Kart’s Case (1868), L. R. 6 Eq. 512 ; 38 L. J. Ch. 
85 ; 16 W. R. 1033. 

1419 . Delay by company.] — In Sept. 

1804, P. sold in the market twenty shares in a 
co. They were purchased by persons who gave 
the name of S., an infant, & a messenger in a 
bank, as transferee. S. executed the transfer 
deed, & his name was placed on the register of 
members, neither P. nor the co. being then aware 
of the fact of his infancy. In Oct., 1864, a call 
was made in respect of the twenty shares upon P., 
who, in Nov., 1864, was informed that the directors 
had disallowed the transfer, having discovered 
that 8. was not a person whose means would 
justify the co. in accepting him as a shareholder. 
In May, 1865, an action for call moneys was com- 
menced by the co. against 8., who, in July, 1865, 
pleaded infancy, & the action was not prosecuted. 
Several calls were subsequently made ; but P. 
was not applied to for payment in respect of any 
of them. In Jan. 1868, a winding-u]p order was 
made. At that date S. was still an infant. On 
application by the official liquidator to have the 
register & list amended by substituting P.’s name 
for that of 8. : — Held : the laches of the co. in 
permitting 8.’s name to remain on the register, <& 


their omission to inform P. of the fact of S.’s 
infancy, disentitled the official liquidator to have 
P.’s name substituted for that of S. on the list of 
contributories, & application refused. — Re Euro- 
pean Central Ry. Co., Parsons* Case (1869), 
L. R. 8 Eq. 656 ; 39 L. J. Ch. 64. 

1420. Neglect of transferor to see that transfer 
registered — Until after winding up begun.] — The 
registered owner of certain shares in a co. executed 
a transfer of them to a purchaser two years before 
the date of the winding-up order; but took no 
steps to procure the transfer to be registered ; a 
winding-up order having been made : — Held : his 
name could not be removed from the register 
under 1862 Act, s. 35, or from the list of contri- 
butories. — Re Contract Corpn., Head’s Case, 
White’s Case (1866), L. R. 3 Eq. 84 ; 36 L. J. Ch. 
121 ; 15 L. T. 262, 309 ; 15 W. R. 142, 143. 
Annotations : — ApprvcL Re London, Hamburgh & Continental 

Exchange Bank, Ward & Henry's Case (1867), 2 Ch. App. 

431. Consd. Rc Overend, Gurney, Musgravo & Hart's 

Case (1867), L. It. 5 Eq. 193. Reid. Re Cawley, Ex p. 

Hallett (1889), 58 L. J. Ch. 633. Mentd. Re Peruvian 

Rys., Exp . Wallis (1868), 18 L. T. 676. 

1421. .] — Re Anglo-Danubian Steam 

Navigation & Colliery Co., Walker’s Case, 
No. 1288, ante. 

1422. -.] — In Feb. 1883, A., the regis- 

tered holder of certain shares, executed for value 
a deed of transfer, the names of the transferee 
being left in blank, & handed the transfer & the 
share certificate to the purchaser. Afterwards the 
transfer & certificate came into the possession of 
W., who, in Feb. 1884, filled in his own name as 
transferee & sent the complete transfer with the 
certificate to the office of the co., requesting that 
the shares might be registered in his name & a new 
certificate issued. A. never took any steps to get 
the transfer registered. Through the default of 
the co. the transfer never was registered. In 
Apr. 1884, a winding-up order was made. A. now 
applied to have W.’s name substituted for his as 
the holder of the shares : — Held : he was entitled 
to the order asked for . — Re Manchester & Old- 
ham Bank (1885), 54 L. J. Ch. 926 ; 1 T. L. R. 644. 

Compare No. 2428, post. 

1423. Transfer lodged but not registered before 
liquidation — No delay by transferor or trans- 
feree .] — Re Overend, Gurney & Co., Ward &; 
Garpit’s Case, No. 1330, ante. 


PART III. SECT. 13, SUB-SECT. 5.— 

B. (I). 

1418 1. Claimed on ground of infancy 
of shareholder — Delay by shareholder .] 
— Shares were put into the name of 
S., an infant, without any application 
being made by him for the same. S. 
became of age in Sept., 1913, & in 
Oct., 1913, he applied to the managing 
director of the oo. who, under the arts, 
of aBsocn., had very extensive powers, 
to have the shares takon out of his 
name. The latter promised to have 
this done, but neglected to do so. 
In June, 1917, at the direction of the 
managing director, S. executed trans- 
fers of the shares standing in his name 
to D. an infant ; S, knew that D. was 
an infant at the time. The transfers 
wore entered in the transfer journal 
Sc approved by the oo., but S.’s name 
was not removed from the register of 
shareholders. A petition for the 
winding up of the co. was presented in 
Aug., 1914, Sc an order winding up 
the co. was made on Sept. 8, 1914, 
On Sept. 16, 1914, S. applied to the ot. 
to have his name removed from the 
register of shareholders, on the ground 
that the transfer to D., having boon 
approved by the oo., should have been 
registered by it, & also on the ground 
that his name had been put on the 
register, without any application having 


been made by him for shares : — Held : 
(1) the co. was justified in not register- 
ing the transfer to D. as he was an 
infant ; (2) 8. was not precluded from 
obtaining relief by reason of the fact 
that lie had executed the transfer to 
D. or by reason of any delay on his 
part, Sc in oonsoquence his name should 
be removed from the register, as ho 
had made no application for the shares 
allotted to him. — Rc Earle, Her- 
manne, Ltd., Spence's Case, [1914] 
14 S. It. N. S. W. 397. — AUS. 

b. Claimed on ground of transfer — 
Delay not amounting to laches .) — B., a 
registered holder of shares in a limited 
co., transferred them to S., but B. 
being in arre&r for some calls, the 
transfer was not registered. In Aug. 
1881, B. obtained an order from the 
judge, that, on certain payments 
being made, the co. should take his 
name off the register Sc substitute S.’s 
name. The order was served on the 
secretary of the co., & payments were 
made by B. under the order. The 
register was not rectified in pursuanoe 
of the order. In Feb., 1883, the co. 
having suspended business for over 
two years, a winding up order was 
made : — Held : there were no laches 
on the part of B., & his name must 
be removed from the list of contri- 
butories. — Re Enterprise Gold sc 


Silver Mining Co., Ltd., Ex p. 
Bibby (1884), 1 B. C. II. Pt. II. 94.— 

CAN. 


o. Claimed on ground of irregu- 
larities in formation & allotment of 
shares — Delay by company.]— Where a 
shareholder has been for years a 
director of a co. & has taken his 
dividends all the time he cannot get 
rid of his liability as a shareholder 
because of anything irregular in the 
forming of the co. or any irregularity 
in the allotment of the shares. — 
Hood v. Caldwell, Blagden v. 
Wentworth Orchard Co., (19231 
2 D. L. R. 1027 ; 50 O. L. It. 387 J 
(1923), 8. C. R. 788. — CAN. 


14201. Neglect of transferor to see that 

transfer registered — Until after winding 
up bcqun.y—Upon an application by 
H. to have his name removed from list 
of contributories : — Held : it was duty 
of H. as transferor to see that his 
name wub removed from register & 
co. was not bound by act of secretary 
in sending notices to C. & co. had not 
accepted C. as a member in respect of 
these shares Sc there beingno negligence 
or default or part of C., H. was rightly 
placed on list of contributories. — Re 
Chatsworth Estate Co., Ltd., Re 
Clarke, Ex p. Hartnell (1892), 
18 V. L. R. 44£— AUS. ' 

d. Conduct of shareholder Divi‘ 
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Duties ol transferor & transferee, generally, see 
Sect. 23, sub-sect. 2, C., sub-sect. 8, post. 

1424. Delay by transferor In applying.] — The 
exors. of T., who was possessed of shares in the 
East of England Banking Co., sold his shares by 
auction to M., who paid his deposit, but before 
the assent of the directors, which was requisite 
under the co.’s deed, was obtained, the bank 
stopped payment. The exors. paid calls by 
striking the amount off T.’s balance as depositor, & 
the winding up continued for two years, when the 
exors. of T. took out a summons to get their names 
struck off the list of contributories, & M.’s name 
substituted, but another year elapsed before the 
summons was brought on : — Held : the delay of 
the exors. disentitled them to that relief which, 
without doubt, they would have been entitled 
to if they had applied at once ; that M. was 
originally liable, but that by analogy to the pro- 
visions of 1862 Act, s. 124, some steps should have 
been taken within three weeks. — Re East of 
England Banking Co., Exp . Tiiory’s Executors 
(1867), 17 L. T. 198. 

1425. Delay on part of company — Allottees not 
entered on register — Subsequent fresh allotment.] — 

lie Florence Land & Public Works Co., 
Nicol’s Case, Tufnell & Ponsonby’s Case, No. 
1192, ante . 

See, also , No. 1419, ante. 

1426. Conduct of shareholder — Dividends re- 
ceived & calls paid — Allegation that shares in- 
validly issued.] — Re Briton Medical & General 
Life Assocn., Ltd. (1889), 6 T. L. K. 502. 

1427. Opposition to winding-up petition.] 

— Re Brinsmead (Thomas Edward) & Sons, 
Tomlin’s Case, No. 1526, post. 

1428. What delay disentitles to relief.] — 

Re Cheltenham & Swansea Kailway Carriage 
& Waggon Co., Little’s Case, No. 1756, post. 


1429. Delay by director-shareholder — Non-com- 
pliance with condition — Application after winding 
up begun.] — Re Ystalyfera Co., Ltd. (1886), 
2 T. L. R. 900. 

1430. Delay by liquidator— Many years after 
winding up begun.] — A winding-up order having 
been made in 1851, the official manager in 1863 
applied to review the list of contributories by 
inserting the name of H., a former shareholder, 
who had transferred his shares in 1848, on the 
ground that the alleged transfer was not bond 
fide . H. having refused to be examined as to the 
circumstances under which the transfer was made, 
insisting tlxat it was too late to go into the trans- 
action : — Held : having regard to the lapse of 
time, the official manager must show that he had 
reasonable grounds for examining into the trans- 
action, & that he had recently acquired his in- 
formation, but if this were shown H. must submit 

i to be examined . — Re Cameron Coalbrook Co., 
i Hunt’s Case (1863), 32 Beav. 387 ; 2 New Rep. 

| 50 ; 8 L. T. 377 ; 9 Jur. N. S. 998 ; 11 W. R. 655 ; 
55 E. R. 152. 

1431. Re-allotment followed by winding up.] — 

, Re Florence Land & Public Works Co., 
j Nicol’s Case, Tufnell & Ponsonby’s Case, No. 

! 1192, ante. 

Acquiescence in allotment.] — See , generally, 
j Beet. 17, sub-sect. 3, F., post. 

(g) Effect of Winding up. 

| 14321 Made on same day — As consent order for 

rectification.] — In Mar. 1871, W., a creditor & 
contributory of a limited co., the directors of 
! which had power to accept surrenders of shares, 
, presented a petition for a winding-up order, & on 
May 29, 1871, on the hearing of the petition, an 
| order was made, as on a motion to rectify the 
register, by consent of the parties, rectifying the 


dends received & calls paid — Appoint - 
ment of proxy.] — Action was brought 
against deft, as transferee of shares 
in pltf. bank, for calls. There was no 
valid transfor of the shares under the 
Act, but, deft, had paid calls, given a 
receipt for a dividend, combined with 
other in appointing a proxy, & being 
prosent at the trial, &, hearing all this 
evidence, had not produced any 
evidence or offered his own testimony 
in reply : — Held : he must be treated 
as a shareholder. — Bank of Liver- 
pool v. Bigelow (1878), 3 It. & C. 
236.-— CAN. 

e. First call paid.] — Sub- 

scribers for shares in the stock of a 
co. who have already paid one call 
cannot be heard to deny the allotment 
of their shares. — Mordkn Woollen 
Mills Co. v. Heckels (1908), 17 
Man. L. R. 557.— CAN. 

f . Acceptance of shares — dfc 

sale of them.] — Twiao v. Tiiunder 
Hill Mining Co. (1893), 3 B. C. R. 
101.— CAN. 

g. Shares issued of wrong 

class — Delay by shareholder.] — Where 
shares carrying a liability are im- 
properly issued instead of shares fully 
paid the person to whom they are 
issued must repudiate them as soon as 
the foots are ascertained, & if he with 
a knowledge of the facts permits 
himself to be treated as a shareholder 
or perforin acts of ownership he will 
be treated as having agreed to take 
them & be liable to become a contri- 
butory in respect of the same. — 
He Rosemount Gold Mining Syndi- 
cate, Ltd. (In Liquidation) (1905), 
T, H. 169. — S. AF. 

h. Lapse of time.] — After the 

issue of letters patent in 1880 incor- 
porating the co. & naming certain 
persons as shareholders, these persons 


stated to certain of the directors of 
the co. that they would not accept 
their stock, & would have nothing more 
to do with the co., but no proceedings 
were taken by them to relieve them- 
selves from liability ; & no proceedings 
were taken against them until the co. 
was wound iip in 1891 i —lfcld: as 
these persons had not a mere inchoate 
right to receive shares, but wore 
actually shareholders & members of 
the co. by virtue of the charter, mere 
statements of tills kind, & the lapse 
of time, & the failure of the directors 
to enforce payment of the shares, did 
not relievo them from their lia- 
bility as shareholders. — Re Hauqkrt 
Brothers Manufacturing Co., 
Peaker & Runions’ Cask (1892), 
19 A. R. 582.— CAN. 

i 

I 

k. Neglect of new company to allot 
— Sale of one company to another.] 
— Where a statute which authorised 
the sale & transfer of the whole of the 
business rights & property of one co. 
to another co. provided for the allot- 
ment of shares in the new co. to the 
shareholders of the old co., & also 
provided that the only rights of the 
shareholders of the old co. should be 
the right of each of them, on complying 
with the procedure prescribed by the 
statute to a certain number of shares 
in the new co. : — Held : shareholders 
of the old co. who had not applied for 
shares in the new co., & to whom no 
shares therein were allotted, & who 
were not entered as shareholders on 
its own share register, should not be 

S laced upon the list of contributories 
i the new co. on the ground that 
they were estopped from denying 
liability, because they had neither 
acted as its directors, paid calls to the 
new co. in respect of their shares in 
| the old co., accepted dividends from 


fcho now co. or attended its mootings 
in person or by proxy. — D ominion 
Trust Co. v. Allen, fl 917 ] 3 W. W. R. 
483.— CAN. 

l. Delay on pail of company. ] — 
A mining co. purchased some of its 
own shares from certain shareholders 
whoso namos wore taken off the co.’h 
register. Three months afterwards 
a call was made upon the sharos, which 
then stood in the name of the co. The 
co. took no steps to have the register 
rectiflod until the lapse of more than 
three weeks from the date of tho call. 

Upon an application on behalf of tho 
co. to have the names of the share- 
holders insortod upon tho register in 
respect of the sharos transferred by 
them to the co. : — Held : tho purchase 
of the shares was illegal, but, as the 
shares would have been forfeited for 
non-payment of calls if the share- 
holders* names had remained on the 
register, & as the co. had done nothing 
to protect itself from having them 
forfeited, the names could not be 
reinstated on the register, & they were 
not liable for the call. — Re European 
Gold-Mining Co., (Ltd.) (1898) 16 
N. Z. L. R. 238.— N.Z. 

m. Delay by sequestrator — Many 
years after sequestration begun.] — 
MORF T 80N (MKRRETT’B TRUSTEE) V. 

Harrison Forth & Junction Clyde 
Ry. Co. (1876), 3 R. (Ct. of Sess.) 
406 ; 13 Sc* L. R. 273.— SCOT. 

PART III. SECT. 13. SUB-SECT. 5.— 

B. (ff)* 

n. Trustee of shares on transferring 
them entitled to have his name removed 
from register.] — M. an accountant in 
the Real Estate Bank took a transfer 
of shares in the Chatsworth Estate Co., 
& became registered as a holder in 
respect of suoh shares. A deed was 
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Sect. 13. — The register of members: Sub- sect. 5, B. 
(g). Sect . 14.J 

register by removing the names of W. & others. 
On the same day other petitions were presented 
for a winding up, & on the hearing on July 8, 1871, 
an order was made for that purpose. A summons 
by the liquidator to settle the name of W. (a 
representative case) on the list of contributories 
was, in consequence of the consent order, dis- 
missed : — An ex p. application on behalf of another 
contributory for leave to take proceedings to 
discharge the consent order was refused. — Re 
London Suburban Bank (1872), L. R. 15 Eq. 
274 ; sub nom . Re London Suburban Bank, 
Walmesley’s Case, 27 L. T. 814 ; 21 W. R. 220. 

On Jurisdiction of court.] — See Nos. 1330, 1333, 
ante. 

Transfers executed after winding up begun.] 

— See Nos. 1331, 1332, ante. 

On exercise of jurisdiction — Transfer lodged 
before winding up.] — See Nos. 1359-1363, ante. 

Transfer executed after winding up begun.] 

— See No. 1331, ante . 

Shareholder a trustee.] — See No. 

1252, ante. 

Application on ground of misrepresenta- 
tion.] — See Sect. 17, sub-sect. 1, CL, post. 

In prospectus.] — See Sect. 8, sub-sect. 

3, ante, 

Application on ground of departure from 

prospectus.] — See Sect. 8, sub-sect. 4, ante. 

Winding up following on re-allotment.] — 

See No. 1192, ante. 

Sec, further. Sect. 23, sub-sect. 14, post. 


Sect. 14. — SHARES GENERALLY. 

1433. Nature — Distinguished from sum of 
money.] — Provisions in a co.’s arts, of assocn. 
compelling a shareholder at any time during the 
continuance of the co. to transfer his shares to 
particular persons at a particular price are not 
void as being repugnant to absolute ownership 
or as tending to perpetuity. 

There is nothing obnoxious to the bkpey. law 
in arts, which bond fide provide that a shareholder 
shall, in the event of his bkpey., sell his shares to 
particular persons at a particular price, which is 
fixed for all persons alike, & is not shown to be 
less than the fail' price which might otherwise be 
obtained. 

A share in a co. cannot properly be likened to a 
sum of money settled upon & subject to executory 
limitations to arise in the future ; it is rather to 
be regarded as the interest of the shareholder in 
the co., measured, for the purposes of liability & 
dividend, by a sum of money, but consisting of a 
series of mutual covenants entered into by all the 
shareholders inter se in accordance with 1862 
Act, s. 16, & made up of various rights & liabilities 
contained in the contract, including the right to 
a certain sum of money. — Borland’s Trustee v. 
Steel Brothers & Co., Ltd., [1901] 1 Ch. 279 ; 
70 L. J. Ch. 51 ; 47 W. R. 120 ; 17 T. L. R. 45. 

Annotations: — Mentd. S. E. Tty, v. Associated Portland 

Cement Manufacturers (1900), Ltd., [1910] 1 Ch. 12 ; 

Hickman v . Kent or Romney Marsh Sheep -Breeders’ 

Assocn. (1915), 84 L. J. Ch. 688 ; Brown v. British 

Abrasive Wheel Co., [1919] 1 Ch. 290. 

1434 . Whether chose in action.] — Shares 

in a co. are not an interest in land, nor “ goods, 


executed botween M. Sc the Heal Estate 
Bank, whoroby it was declared that 
M. should hold the shares subject 
to the bank’s direction, Sc should 
transfer them as required by the 
bank. Sc until such transfer should 
stand possessed of the shares, in trust 
for the bank ; the bank undertook 
to indemnify M. against all losses. 
Subsequently, after the execution of 
the deed, M. transferred the shares 
at the banks’ direction to some 
nomineo of the bank, whoso name did 
not appear. The Cliatsworth Estate 
Co. went into liquidation. M. then 
applied to havo the co.'s register 
rectified by removing his name Sc 
substituting the name of the bank 
therefore : — Held : as soon as the 
shares had been transferred to M, 
at the request of the bank, bis duties 
as trustee ceased, & he was entitled 
to have tho register rectified. — Re 
ClIATBWORTH ESTATE CO., Ex p. 
Marriott (1892), 18 V. L. R. 400.— 
AUS. 

o. Transfer made before winding up 
— Alteration not effected in register .] 
— In 1893, B. was the registered holder 
of 600 shares in a co., whioh shares 
he held as trustee for 8., as was well 
known to the directors & officers of 
tho co. On Sept. 11, 1893, B. trans- 
ferred the shares to 8. & the transfer 
was lodged for registration the same 
day, & was approved at the meeting 
of directors, tnough calls were due on 
the shares, whioh had since been paid. 
S. was chairman of the meeting Sc 
Informed B. that the transfer had been 
approved by the Board Sc that it 
was “all right.” No alteration in 
the register of shareholders was, 
however, made. From that time up 
to 1900, calls were made, but B. 
received no notice of the calls in respect 
of these shares, though he did receive 
notices in respect of other shares held 
by him. In 1900, B. learnt for the 
Irst time, from a letter from the 
nanager of the co., that his name was 
ttill on the co.’s register, & he wrote 
>ro testing. No other action was 


taken by him, & no action was taken 
by the co. until 1904, when tho co. 
wont into voluntary liquidation, & 
tho liquidator placed B. on the list 
of contributories, Tho letter from the 
manager stated as a reason for the 
transfer not having been registered 
that no transfer had or could have 
been registered since May, 1897, 
because of a scheme of arrangement 
sanctioned at that date. B. applied 
to have his name removed from the 
register & the list of contributories ; — 
Held : B. ’s name should have been 
removed from tho register on Sept. 1 1 , 
1893, & must now be removed from the 
list of contributories Sc from the 
register as from that date ; B. was 
not precluded from tliis relief by reason 
of the scheme of arrangement or by 
any delay on his part. — Re Colonial 
Finance, etc., Corpn. (1905), 5 

S. R. N. 8. W. 506.— AUS. 

p. Rescission before winding up — 
Shareholder entitled to have his name 
removed from list of contributories .] — 
A distinct unequivocal repudiation 
of a subscription by a subscriber who 
is entitled to repudiate conveyed to 
the directors of a co. so that it becomes 
the duty of the latter to remove the 
former’s name from tho list of share- 
holders is sufficient, if made before 
the commencement of winding-up 
proceedings, to entitle the subscriber 
to have his name removed from the 
list of contributories without the 
necessity for the further step of 
initiating proceedings before tho com- 
mencement of winding-up proceedings. 
— Re Western Canadian Fire In- 
surance Co., CowrER’s Case (1915), 
30 W. L. R. 648 ; 7 W. W. li. 1365; 
8 Altu. L. R. 340.— CAN. 

q. Acquiescence before winding up.] 
— G. purchased shares in a co, in 1878, 
but the papers required to make a 
formal transfer to him in the books 
of the co. were not furnished to the 
co. till Dec. 20, 1881. On Feb. 11, 
1882, C/s name was entered on the 
list of shareholders, but there was no 


formal approval of the transfer by the 
board of directors until May 19, 1883. 
Before this, however, on Nov. 15, 1882, 
C. was notified of a call on the shares 
for which ho was sued, Sc defended 
the action, but the action, for some 
reason not explained, was not pro- 
ceeded with. This was tho first 
intimation C. received that the papers 
fumishod by him had been acted upon, 
but he appeared to havo mado no 
inquiries from tho co. subsequently 
to Doc. 20, 1881. The co. ceased to 
do business on May 13, 1883, Sc the 
winding-up order was made on Oct. 9, 
1883. It did not appear that C. had 
taken any steps to repudiate his 
position as a shareholder before these 
winding-up proceedings ; nor did he 
show any predjudice resulting to him 
from the failure of tho co. to notify 
him that the transfer to his name 
had been actually consummated on 
the books of the co. : — Held : C. was 
rightly placed on tho list of contri- 
butories in the winding-up proceedings. 
— Re Cole & Canada Fire Sc Marine 
Insurance Co., Close’s Case (1884), 
8 O. R. 92.— CAN. 

r. Impossibility of rescission — After 
winding up begun — Extends only 
to contribution .] — The Impossibility 
of rescission of a contract for shares 
after liquidation begun does not 
extend to cases where the contest is 
purely between co. Sc shareholder Sc 
no question of contribution has arisen. 
— Fitzherbert v . Dominion Bed 
Manufacturing Co. (1915). 8 W. W. R. 
743 ; 23 D. L. R. 125 ; 21 B. C. R. 
226, 241.— CAN, 


PART III. SECT. 14. 

a. Nature — Refined portion of capital.] 
— A share in a eo. signifies a definite 
portion of its capital, 8c does not 
necessarily mean the right of a person 
whose name is then actually on a 
register of shareholders. — Parbhud^Cs 

PRANJiVANDAS V . RImLAL BHAGIRATH 
(1866), 3 Bom. O. C. 69.— IND. 
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wares, & merchandize,” within Stat. Frauds, s. 17, 
& therefore a contract for the sale of such shares 
is not required to be by note in writing, etc., as 
provided in cases within the said sect. 

Serrible : there is a distinction between these 
words of Stat. Frauds, & the words “ goods & 
chattels,” used in Bkpts. Act, 1825 (c. Id). 

Contracts for shares are choses in action (Den- 
man, C.J.). — Humble v. Mitchell (1889), 11 
Ad. & El. 205 ; 2 Ry. & Can. Cas. 70 ; 3 Per. & 
Dav. 141 ; 9 L. J. Q. B. 29 ; 3 Jur. 1188 ; 113 
E. R. 392. 

Annotations , Apld. Knight v. Barber (1846), 16 M. & W. 
66. Reid. Bowlby v . Bell (1846), 3 C. B. 284 ; Walker v. 
Bartlett (1856), 18 C. B. 845 ; Colonial Bank v. Whinncy 
(1886), 11 App. Cas. 426. Mentd. Phene v. Gillon (1845), 
15 L. J. Ch. 65. 

1435. Right of assignee to sue.] — 

A share in such a co. as a manufacturing co. carry- 
ing on its business in United States of America, 
resembles a chose in action in this respect, but in 
this respect only, that it is assignable, & the 
assignee would be entitled to sue upon it to obtain 
his appropriate share of the net profits just as the 
original holders would be (Lord Atkinson). — 
Singer v. Williams, [1921] 1 A. C. 41; 89 
L. J. K. B. 1218 ; 123 L. T. 625 ; 36 T. L. R. 659 ; 
64 Sol. Jo. 569 ; 7 Tax Cas. 419, H. L. 

Annotations : — Mentd. Bradbury Inspector of Taxes v. 
English Sowing Cotton Co., [1923] A. O. 744 ; It. v. 
Income Tax Special Comra., Ex p. Shaftesbury HomoB 
& Arethusa Training Ship, [1923] 1 K. B. 393. 

Within Bankruptcy Acts.] — See 

Bankruptcy & Insolvency, Vol. V., p. 749, 
Nos. 6463, 6464. 

1436. Whether land— Within Statute of 

Frauds, s. 5.] — The shares in the Chelsea Water- 
works Co. are personal property, & will therefore 
pass by a will not executed according to the pro- 
visions of sect. 5 of the above Act. Real property, 
held for the purposes of a trading co., is, in equity, 
to be deemed in the nature of personal estate, 
although the co. is a corpn., & the shares arc assign- 
able, & one shareholder is not answerable for the 
acts of another in relation to the partnership 
concern. — Bligh v . Brent (1837), 2 Y. & C. Ex. 
268 ; 6 L. J. Ex. Eq. 58 ; 160 E. R. 397. 

Annotations: — Consd. Bradley v. Holds worth (1838), 3 
M. & W. 422. Distd. Baxter v. Newman (1845), Bar. 8c 
Am. 493. Consd. Watson v. Spratley (1854), 10 Exeh. 
222 ; Haytcr v. Tucker (1858), 4 K. & J. 243 ; Bulmer v. 
Norris (1860), 9 C. B. N. 8. 19. Refd. Birkenhead, 
Lancashire & Cheshire Junction lty. v. Pilchor (1851 ), 6 
By. & Can. Cas. 622 ; He Langham's Will (1853), 1 Eq. 
Hep. 118 ; Thornton v. Keinpson (1854), Kay, 592 ; 
Bennett v. Blairi (1863), 15 C. B. N. S. 518. Mentd. 
Newry & Enniskillen lty. v. Coombe (1849), 3 Exch. 565 ; 
L. & N. W. Ry. v. MeMichael (1851), 6 Ry. & Can. Cas. 
618 ; Adair v. Now River Co. & Metropolitan Water 
Board (1908), 25 T. L. R. 193. 

Whether interests in land — Within Mort- 
main Acts.] — See Charities, Vol. VIII., p. 270, 
Nos. 356 et seq . 

1437. Within Statute of Frauds, s. 4.] 

— Humble v. Mitchell, No. 1434, ante . 

1438. .] — Duncuft v. Albrecht, 

No. 2256, post . 

1439. Whether goods, wares, & merchandise 

— Within Statute of Frauds, s. 17.] — Humble v. 
Mitchell, No. 1434, ante . 


1440. .] — Duncuft v. Al- 

brecht, No. 2256, post . 

1441. .] — Bowlby v . Bell, No. 

2210, post . 

1442. .] — Heseltine v. Siggers, 

No. 2211, post. 

Within Stamp Act, 1815 (s. 184).] — 

See No. 2280, post 

1443. Within Ord. 50, r. 2.]— Shares in 

a limited co. come within the words of Ord. 50, 
rule 2 : “ Any goods, wares, or merchandise . . . 
which for any just & sufficient reason it may be 
desirable to have sold at once.” — Evans v . 
Davies, [1893] 2 Ch. 216 ; 62 L. J. Ch. 661 ; 68 
L. T. 244 ; 41 W. R. 687 ; 3 R. 360. 

1444. Whether chattels— Within Ord. 57, 

r. 1.] — Shares are chattels within the meaning of 
Ord. 57, r. 1, & therefore an interpleader issue can 
be directed in respect of them. — R obinson v . 
Jenkins (1890), 24 Q. B. D. 275 ; 59 L. J. Q. B. 
147 ; 62 JL. T. 439 ; 38 W. R. 360 ; 6 T. L. R. 
158, C. A. 

Annotations : — Mentd. Rogers v. Lambert, [1891] 1 Q, B. 

318; Ex p. Mersey Docks Sc Harbour Board, [1899] 1 

Q. B. 546. 

1445. “ Shares ” — Whether includes scrip re- 
ceipts — In indictment for forgery.] — If persons 
conspire to fabricate shares in addition to the 
limited number of which a joint-stock co., accord- 
ing to its rules, consists, in order to sell them as 
good shares, they may be indicted for it, notwith- 
standing any imperfection in the original formation 
of the co. Qu. : whether scrip receipts given by 
the bankers of such a co. in return for sums paid 
as deposits, can bo properly described as shares 
in the indictment. 

The receipts had not become shares, but were 
only things which might be made shares (Abbott, 
C.J.). — R. v. Mott (1827), 2 C. & P. 521, N. P. 

1446. “ Securities ” — Whether shares included.] 
— Qu. : whether at the present day the word 
“ securities ” in a legal document, in the absence 
of context, includes stocks & shares as well as 
mtges. on land or other property. — Re Rayner, 
Rayner v. Rayner, [J904] 1 Ch. 176 ; 73 L. J. Ch. 
Ill ; 89 L. T. 681 ; 52 W. R. 273 ; 48 Sol. Jo. 
178, C. A. 

Annotations : — Consd. He Hutchinson, Crispin v. Hadden 

(1919), 88 L. J. Ch. 352. Refd. He (lout & Eason^s Con- 
tract, [1905] 1 Ch. 386 ; Singer v. Williams, [1921] 1 A. C. 

41. Mentd. Wilmott v. London Road Car Co. (1910), 103 

h. T. 447. 

Bequest of shares — What words operate as.] — 

See Wills. 

Whether general or specific .] — See Wills. 

Whether legatee or estate liable for calls.] — 

See Executors & Administrators. 

Whether money paid in advance of calls 

passes.] — See Executors & Administrators. 

Charging order on — Whether execution with 
Bankruptcy Act, 1883 (c. 52), s. 45.] — See Bank- 
ruptcy & Insolvency, Vol. V., p. 808, No. 6902. 

1447. Subdivision of shares — Whether autho- 
rised.] — (1) The memorandum of assocn. of a co. 
provided that the capital should be £3,000,000, 
divided into 30,000 shares of £100 each, “ subject 
to be increased or modified,” & the arts, gave the 


1446 1. “ Securities " — Whether shares 
included .] — Clarke v. Preston (1895), 
3 Terr. L. R. 329,— CAN. 

1447 i. Subdivision of shares — Whether 
authorised.] — Re McGill Chair Co., 
Munro's Case (1912). 21 O. W. R. 921 ; 
3 O. W. N. 1074 ; 26 O. L. R. 254 ; 
5 D. L. R. 75.— CAN, 

b. Estimate of value of shares — 
For purpose of estate duty.] — For the 
purpose of estate duty the value of 
shares is not that fixed by an article 

J. — VOL. IX. 


providing for pre-emption but the 
principal value of shares ought to be 
estimated at the price which in the 
opinion of the Comrs. of Inland 
Revenue they would fetch if sold in 
the open market on the terms that 
the purchaser should be entitled to 
be registered Sc should be registered 
as holder of the shares & should take 
Sc hold them subject to the arts, of 
assocn. including the arts, relating to 
the alienation Sc transfer of the shares , 
of the co. — A.-G. v. Jameson, [1905] i 


2 1. R. 218.— IR. 

c. “ Terminating shares ” — Effect of 
agreement of sale .] — The E. loan co. 
were empowered to raise a fund or 
stock by moans of “ terminating 
shares. ” A number of such shares 
were in 1901 and 1902 issued by the 
co. to pltf., or had beeu assigned to 
him, called 4 ‘prepaid terminating 
shares," on each of which he paid 
950, and on which he was to receive 
a semi-annual dividend, not exceeding 
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Sect._ 14 . — Sha res g ener ally . *SfccL 1 5 : Sub-sect 1 *] 

board of directors power to divide the shares 
into shares of smaller amount. The directors 
exercised this power & converted each £100 share 
into £20 shares : — Held : such conversion was un- 
authorised & void ; for that, under 1862 Act, 
s. 12, the memorandum can only be altered in 
certain particulars, of which this was not one. 

An express power in the memorandum to reduce 
the nominal amounts of the shares would be 
ineffectual (Lord Cairns, L.J.). 

(2) After the attempted conversion, F. trans- 
ferred to R. fifty of the new £20 shares. These 
shares could be identified in the books of the co. 
as being the shares into which ten of the original 
£100 shares had been divided : — Held : the trans- 
fer was effectual to pass the ten £100 shares, 
& that R., & not F., must be on the list of con- 
tributories. 

(3) K. at the time of the attempted conversion 
was a holder of £100 shares, the certificates of 
which he never exchanged. The directors, after 
the conversion, made a call on the £20 shares, 
A K. not paying it, they forfeited his shares in 
Jan. 1805, in a way which, if the conversion had 
been legal, would have been quite regular. K. 
wrote a letter asking a remission of the forfeiture, 
treating the shares as £20 shares, & making no 
objection to the regularity of the proceedings. 
No notice was taken of the letter, & he never after- 
wards claimed to be a member. In May, 1806, a 
winding-up order was made — Held : the for- 
feiture must be treated as valid, & K. was not a 
contributory . — Re Financial Corpn., Fettjng’s 
& Rimington’s Case, King’s Case, Holmes’s, 
Pritchard’s & Adams’s Cases (1807), 2 Oh. App. 
714 ; 30 L. J. Oh. 095 ; 10 L. T. 084 ; 15 W. R. 
948, L. JJ. 

Annotations : — As to ( 1 ) Reid, Re Ebbw Vale Steel, Iron 8c 

Coal Co. (1877), 4 Ch. I). 827. As to (2) & (3) Reid. He 

Now Zealand Banking Co., Sewell’s Case (1867), 16 L. T. 

836. 

See, now . 1908 Act, s. 41. 

1448. Conversion into stock — Whether autho- 
rised.] — The original capital of a co. consisted of 
preference & ordinary shares, the preference 
shares having a fixed dividend but no priority as 
to capital. The co. having power to convert its 
paid-up shares into stock converted its ordinary 
shares into ordinary stock at face value, but in 
converting its preference shares into preference 
stock bearing a lower rate of interest it gave the 
holders extra bonus stock to maintain their former 
dividends. The co. also made direct issues of 
fully-paid preference & ordinary stock for casli 
without going through the formality of first 
issuing fully-paid shares & converting them. The 
eo. also made direct issues of partly-paid ordinary 


shares & partly-paid ordinary stock for cash. All 
the holders were placed on the register & received 
dividends. Many years after these issues were 
made the co. was wound up voluntarily, & after 
paying all the creditors the liquidator had a 
balance of surplus assets for distribution among the 
members : — Held : (1) having regard to the lapse 
of time, the irregularity in the direct issues of the 
fully-paid preference & ordinary stock must be 
treated as waived, & the holders were entitled to 
rank for the full amount of their holding ; (2) the 
original holders & transferees of preference stock 
converted from fully-paid preference shares could 
only rank for the amount representing conversion 
at face value & not for the bonus stock, which was 
wholly ultra vires &> must be treated as non- 
existent ; (3) the holders of partly-paid shares 
were entitled to rank for the amount paid & were 
subject to a call for equalisation ; (4) the original 
holders & transferees of partly-paid ordinary 
stock were not entitled to rank at all, as their 
stock was wholly ultra vires &> must be treated as 
non-existent ; (5) that no call could be made on 
the holders of the bonus or partly-paid stock. — 
Re Home & Foreign Investment & Agency Co., 
Ltd., [1912] 1 Ch. 72 ; 81 L. J. Ch. 364 ; 106 
L. T. 259 ; 56 Sol. Jo. 124 ; 19 Mans. 188. 

See, now , 1908 Act, s. 41. 


Sect. 1 5.— CLASSES OF SHARES, 

Sub-sect. 1.~~Creation op Different Classes. 

1449. Whether power under articles — Right of 
member to dispute power.] — A subscriber for 
shares in a co. on terms of receiving £8 per cent, on 
his subscribed capital in lieu of profits, having 
received a dividend on that footing, cannot 
effectually resist being placed on the list of con- 
tributories under the Joint Stock Co.’s Winding up 
Act, 1848 (c. 45), on the ground that the deed of 
settlement did not authorise the issue of such 
preference shares . — Rc Vale of Neath & South 
Wales Brewery Co., Hitchcock’s Case (1849), 
3 De G. & Sm. 92 ; 13 L. T. O. S. 420 ; 13 Jur. 
1023 ; 61 E. R, 394. 

Annotation : — Reid. Re Universal Provident Life Assocn., 
Exp, Bell (1850), 26 L. J. Ch. 137. 

1450 , Power to increase capital by issue of 

new shares — Creation of preference shares.] — By 

the arts, of assocn. of a joint-stock co. limited, 
authority was given to borrow money on such 
terms as they might think lit ; & also, by the 
resolution of a special meeting to be convened by 
not less than fourteen days’ notice, to increase the 
capital of the co. by the issue of new shares ; & 


6 por oent., out of the profits available 
therefor, & the balauce of the profits 
after payment of expenses was to be 
applied on the stock until the maturity 
value thereof was readied, as stated 
in the report, the owners of suoh stock 
having the right of withdrawal after 
3 years by giving 30 days' notice in 
writing to tho co., on the conditions 
mentioned in the report. Pltf, was 
also tho holder of dividend-bearing 
terminating stock certificates fully 
paid, issuod under by-laws of the E. 
Co., which were by certificates repay- 
able at a date subsequent to the agree- 
ment for sale of the assets of the E. Co. 
In 1903 the E. Co. entered into an 
agreement with the S. Co. for sale 
to latter co. of all its assets, subject 
to ratification by the shareholders of 
the respective cos., wldch was sub- 
sequently procured, the agreement 
being filed with the oorpn.’s registrar, 


but no schedule of names of sharo- I 
holders of tho E. Co. was attadied to 
agreement. Pormanont stock was then 
issued by tho S. Co. in lieu of stock 
held by shareholders of the E. Co. 
Pltf., on being notified of tho meeting 
of shareholders of tho E. Co. wrote 
rotesting against sale, stating that 
e would withdraw his money from 
the co. before tho merging took place, s 
& subsequently he again wrote that he j 
positively refused to allow his cortifl- j 
cates to be delivered up in exchange ; 
for the substituted stock. Two j 
dividend cheques on tho now stock : 
wore sent 8c received by pltf., one of ; 
which ho cashed. Pltf. alleged that 
the transaction between him 8c the I 
E. Co. was, in fact, a loan ; & he ; 
brought an action to have it declared 
that he was a creditor of the E. Co. 

8c entitled to be repaid the amount 
so paid by him, 8c, before commencing 


tho action, he tendered back to the 
co. tho amount of the cashed dividend 
cheque together with the unusod one : 
— Held : in the circumstances, the 
sale was valid 8c binding, 8c was not 
affected by the fact that tho schedule 
was not attached to agreement, 8c 
pltf. was a shareholder in the E. Co., 
6c not a creditor in respect of either 
class of shares, & was bound by the 
terms of the agreement of sale. — 
Lennon v, Empire Loan 8c Savings 
Co. (1906), 12 O. L. It. 560 ; 8 O. W. R. 
162. — CAN. 


PART III. SECT, 16, SUB-SECT. 1, 

1450 i. Whether power under articles 
— Power to increase capital by issue 
of new shares — Creation of preference 
shares .) — The memorandum of a oo. 
registered under Cos. Act, 1862, & 
limited by shares, provided that the 
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also, by resolution passed by three-fourths of the 
shareholders at an extraordinary meeting, to alter 
or to make new provisions. A resolution was 
passed at a special meeting to issue preference 
shares : — Held : there was not power under the 
arts, of assocn. to create or issue preference shares. 
—Moss v. Syers (1) (1863), 32 L. J. Ch. 711 ; 9 
L. T. 252 ; 11 W. R. 1046. 

1451. .] — A co., on increasing 

its capital, either under the provisions of the 
memorandum or under 1862 Act, ss. 8 & 12, may 
issue preference shares ; & a provision in the 
arts, of assocn. authorising the increase of capital 
by the issue of preference shares, being a matter 
merely of internal regulation, is not inconsistent 
with a memorandum which is silent as to the mode 
of issue of the new shares, & therefore is not ultra 
vires. 

An attempt to alter the rights of the holders 
of the original capital, which is one of the things 
required by the Act to be inserted in the memo- 
randum, is ultra vires . — Re South Durham 
Brewery Co. (1885), 31 Ch. D. 261 ; 55 L. J. Ch. 
179 ; 53 L. T. 928 ; 34 W. R. 126 ; 2 T. L. R. 
146, C. A. 

Annotations : — Expld. Andrews v. Gas Meter Co. f [1897] 
1 Ch. 361. Reid. Re Barrow Heematito Steel Co. (1888), 
39 Ch. D. 582 ; lie Bridgewater Navigation Co. (1888), 
39 Ch. D. 1 ; British & American Trustee & Financo 
Corpn. v . Couper (1894), 70- L. T. 882 ; Mcllquham v. 
Taylor, [1895] 1 Ch. 53. Mentd. Re Welsbach Incan- 
descent Gas Light Co., [1904] 1 Ch. 87 ; Raintord- v. 
Keith & Blackman Co., [1905] 2 Ch. 147. 

1452. Subject to conditions to be deter- 

mined — Shares originally divided into ordinary & 
preference shares — Power to create second pre- 
ference shares.] — The memorandum of assocn. of 
a joint-stock co., provided that the capital of the 
co. should consist of a certain number of ordinary 
& a certain number of preference shares. One of 
the arts, of assocn. provided that the capital 
might, with the sanction of a special resolution, 
be increased by the issue of new si lares of such 
nominal amount, & on such conditions as the 
resolution might determine. At a general meeting 
of the co. a special resolution was passed that the 
capital of the co. should be increased by a certain 
sum to be divided into shares, & that the directors 
should be authorised to issue any of such new 
shares as second preference shares. Demurrer to 
a bill by a shareholder against the directors of 
tho co. praying for a declaration that the special 
resolution was ultra vires , & for an injunction 
overruled. — M eliiado v. Hamilton (1873), 29 
L. T. 364 ; 21 W. R. 874, L. J. 

Annotation • — Retd. Re Bangor Sc Portmadoc Slate & Slab 
Co. (1875), L. R. 20 Kq. 59. 

1453. Power to create preference 

shares.] — ( 1) If the memorandum <fc arts, of assocn. 
of a co. are silent on the subject, it is an implied 
condition that the shareholders are entitled to 
rank equally as regards dividend, without pre- 
ference or priority between themselves ; but such 
implication will be rebutted if the arts, of assocn., 
contemporaneous with the memorandum, contain 
clear provisions as to the preference or priority of 


capital of the co. should be £1,000,000 
divided into 100,000 shares of £10 each. 
The arts, of assocn. provided that the 
oo. might, by special resolution, in- 
crease the capital Sc determine the 
conditions on which such increase 
should he made, the number Sc amount 
of the shares into which such increased 
oapital should be divided, & the time, 
mode, Sc terms, at Sc according to 
which such last mentioned snares 
should be issued : — Held : a special 
resolution of the co. to increase the 
oapital of the co. by the creation of 


classes, of shares. The memorandum of assocn. 
of a co, incorporated under 1862 Act, declared that 
the capital was £2,700,000, divided into 135,000 
shares of £20 each. It was provided by the arts, 
of assocn. that the directors might, with the 
sanction of a special resolution of the co. previously 
given in general meeting, increase the capital by 
the issue of new shares, such increase of capital 
to be made in such manner, to such amount, & to 
be with & subject to such rules, regulations, 
privileges, & conditions as the co. in general 
meeting should think fit ; — Held : special resolu- 
tions authorising an increase of the capital by the 
issuing of preferred shares were not in excess of 
the powers of the company. 

(2) The object of issuing the preference shares 
was to satisfy creditors who were willing to take 
them in payment for their debts : — Held : the 
object was a proper one. — Harrison v . Mexican 
Ry. Co. (1875), L. R. 19 Eq. 358 ; 44 L. J. Ch. 
403 ; 32 L. T. 82 ; 23 W. R. 403. 

Annotations .* — As to (1) Expld. Bangor & Pori Madoo Slate 
& Slate Slab Co. (1875), 32 L. T. 389. Conftd. Guinness v. 
Land Corpn. of Ireland (1882), 22 Ch. D. 349. Apprvd. & 
Folld. Re South Durham Brewery Co. (1885), 31 Ch. D. 
261. Consd. Andrews v. Gas Meter Co., [1897] 1 Ch. 361. 
Reid. British & American Trustee Financo Corpn. v. 
Couper, T1894] A. C. 399 ; Mcllquham v. Taylor, [1895] 
1 Ch. 53. Generally , Mentd. Re Pyle Works (1890), 44 
Ch. D. 534 ; Jackson v. Raintord Coal Co., [1896] 2 Ch. 
340 ; Re Wolsbach Incandescent Gas Light Co., [1904] 
1 Ch. 87 ; Rainford v. Keith & Blackman Co., [1905] 2 Ch. 
147. 

1454. Including power to defer 

existing capital — Power to Issue additional prefer- 
ence shares ranking pari passu.] — The memo- 
randum of assocn. of a co. divided its capital into 
preference & ordinary shares & provided as 
follows: “Such preference shares shall confer a 
right to a fixed cumulative preferential dividend 
at tho rate of £7 per cent, per arm. Any shares of 
the present or any increased capital of the co. 
may be guaranteed or have any special privilege 
or advantage, or may be deferred, & may be 
issued on such special conditions as to priority or 
postponement, either for dividends or repayment 
of principal, or as to voting power, & generally 
in such terms as the co. may from time to time 
determine ” : — Held : the co. could on increasing 
its capital issue further preference shares ranking 
pari passu with the original preference shares. — 
Underwood v, London Music Hall, Ltd., [1901] 
2 Oh. 309 ; 70 L. J. Oh. 743 ; 84 L. T. 759 ; 49 
W. R. 509 ; 17 T. L. R. 517 ; 45 Sol. Jo. 521 ; 8 
Mans. 396. 

Annotation .—Mentd. Re Welsbach Incandescent Gas Light 
Co., [1904] 1 Ch. 87. 

1455 . Power to declare dividend In propor- 

tion to shares — Proposed issue of balance of sole 
class of unissued shares with preferential rights — 
Ultra vires.] — By the memorandum of assocn. of a 
joint stock co. the amount of capital was fixed at 
£120,000 in 12,000 shares of £10 each, & by the 
arts, of assocn. the directors were empowered, 
with the sanction of the co. in general meeting, 
to declare a dividend to be paid to the shareholders 
in proportion to their shares. About half the 


preference shares was ultra vires . — 
Ramsbottom v. Scottish American 
Investment Co., Ltd. (1891), 18 li. 
(Ct. of 8ees.) 558 ; 28 Sc. L. R. 419.— 

SCOT. 

d. Memorandum <S? articles of asso- 
ciation silent as to preference shares 
— Alternation talcing power to create 
preference shares — Proposed issue of I 
unissued shares.}— -Where such course I 
is not inconsistent with its memo- j 
random of assoon. a oo. has power, 
upon making the necessary alterations 


in its arts, of assocn., to issue as pre- 
ference shares unissued shares, forming 
part of its original capital. — T urnbull 
& Jones, Ltd. v. Turnbull (1913), 
32 N. Z. L. R. 760.— N.Z. 


e. Intra vires .] — A co., 

capital of which is divided into ordinary 
shares, has power under Cos. Act, 1892 
(No. 25), s. 109, to amend Its arts, of 
assoon. by dividing such shares into 
preference Sc ordinary shares without 
any necessity for the confirmation of 
the ct. It has this power whether 
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Sect. 15. — Clas8ea of shares : Subjects. 1, 2 <$c 3.] 

shares only were allotted, & at an extraordinary 
general meeting of the co. duly convened, it was 
resolved that the directors might, if they should 
think lit, issue the remaining shares with a pre- 
ferential dividend : — Held : the proposed issue 
was contrary to the arts, of assocn. & ultra 
vires. 

Semble : the proposed issue was opposed to the 
memorandum of assocn., constituting the basis 
of the co., & therefore could not have been rendered 
legal by any exercise of the power conferred by 
1862 Act, s. 50, to alter the regulations contained 
in the arts, of assocn. — H utton v. Scarborough 
Cliff Hotel Co., Ltd. (1805), 4 De G. J. & Sm. 
072 ; 0 New Rep. 10 ; 34 L. J. Ch. 643 ; 12 L. T. 
289 ; 11 Jur. N. S. 551 ; 13 W. R. 631 ; 46 E. R. 
1079, L. C. 

Annotations : — Consd. Melhado v. Hamilton (1873), 28 L. T. 
578 ; Ashbury v. Watson (1885), 30 Ch. D. 376. Distd. 
He South Durham Brewery Co. (1885), 31 Ch. D. 261. 
Consd. Re Barrow Haematite Steel Co. (1888), 39 Ch. D. 
582 ; Mcllquham v. Taylor (1894), 63 L. J. Ch. 758 ; 
Welton v. Saffery, [1897] A. C. 299. Bold. Hutton v. 
Berry (1865), 6 New Rep. 376 ; Re London Permanent 
Benefit Bldg. Soc. (1869), 17 W. K. 513 ; Re Bangor & 
PortmadocSlate & Slab Co. (1875), L. K. 20 Eq. 59 ; 
Harrison v. Mexican Ry. (1875), L. R. 19 Eq. 358 ; Rc 
Hyderabad (Deccan) Co. (1896), 75 L. T. 23 ; Andrews 
v. Gas Meter Co., [1897] 1 Ch. 361 ; Bidebottom v. Ker- 
shaw, Leese, [1920] 1 Ch. 154. 

1456. Memorandum & articles silent as to pre- 
ference shares.] — Under an ordinary memorandum 
of assocn., according to which the capital of a co. 
is divided into shares of equal amount, the interests 
of the shareholders must be equal in all respects. 
Qu. : whether a co. so constituted can issue 
preference shares. In consideration of the assign- 
ment of the lease of a mine by pltfs. to deft., deft, 
covenanted that he would within twelve months 
pay £1,000 to, or hand over to or otherwise 
transfer into the names of pltfs. £1,000 worth of 
fully paid-up shares in a co. to be formed by deft, 
for working the mine, the capital of such co. not 
to exceed £12,000 ; — Held : there being no express 
stipulation to the contrary, the shares which deft, 
was to hand over under the agreement were shares 
in a co. having its capital divided into shares, all 
of which were to stand on an equal footing ; & the 
deft, haying, by forming the co. with its capital 
divided into preference & ordinary shares, put it 
out of his power to perform that part of the 
covenant, he was bound to perform the other 
alternative, & pay pltfs. £1,000. — McIlquham v. 
Taylor, [1895] 1 Ch. 53 ; 64 L. J. Ch. 290 ; 71 
L. T. 079 ; 43 W. R. 297 ; 8 R. 740, C. A. 

Annotation : — Mentd. Andrews v. Gas Meter Co. (1896), 75 
L. T. 267. 

1457 . Alteration taking power to create pre- 

ference shares — Proposed issue of unissued balance 
of sole class of shares with preferential rights — 
Ultra vires.] — Hutton v. Scarborough Cliff 
Hotel Co., Ltd., No. 1455, ante. 

1458. New shares — Ultra vires.] — 

the shares are still to be issued or 
have been already issued . — Ex p. 

Huguenot Carriage Works & Tim- 
ber Miixs, Ltd., [1921] C. 1\ D. 491. — 

S. AF. 

f. Issue of shares with preferential 
rights— When precluded bpartides of as- 
sociation.] — Wavkrley hydropathic 
Co., Ltd. v . Barrowman (1895), 23 
R. (Ct. of Sees.) 136 ; 33 Sc. L. R. 131 ; 

3 S. L. T. 161.— SCOT, 

ft. What constitutes preference shares,] 

— Whether preference in regard to 
dividends is essential to constitute 
preference shares. — Dunsmotr v. 

Colonist Printing & Publishing 


Hutton v. Scarborough Cliff Hotel Co., Ltd., 
No. 1455, ante . 

1459. Intra vires.] — A limited co., 

having no authority under its memorandum or 
arts, of assocn. to create any preference between 
different classes of shares, may by special resolu- 
tion alter its arts, so as to authorise the directors 
to issue preference shares by way of increase of 
capital. — Andrews v. Gas Meter Co., [1897] 1 
Ch. 361 ; 00 L. .T. Ch. 246 ; 76 L. T. 732 ; 45 
W. R. 321 ; 13 T. L. R. 199 ; 41 Sol. Jo. 255, C. A. 

Annotations : — Consd. Re Welsbach Incandescent Gas Light 
Co., [1904] 1 Ch. 87 ; Sidebottom v. Kershaw, LeeBe, 
[1920] 1 Ch. 154. Befd. Re Colmer, [1897] 1 Ch. 524 ; 
Welton v. Saffery (1897), 66 L. J. Ch. 362 ; Allen v. Gold 
Reefs of West Africa, Same v. Same, [1900] 1 Ch. 656. 

Effect of definition of class rights — On creation 
of class.] — See No. 1401, post. 

Construction of memorandum & articles.] — »Sce, 
generally , Sect. 7, sub-sect. 3, ante . 

Alteration of articles.] — See, generally, Sect. 30, 
sub-sect. 2, C., post. 


Sub-sect. 2. — Definition of Class Rights. 

1460. By memorandum.] — By the memorandum 
of assocn. of a co. limited by shares it was stated 
that the objects of the co, were, the cultivation of 
lands in Ireland, & other similar purposes there 
specified, & to do all such other things as the co. 
might deem incidental or conducive to the attain- 
ment of any of those objects, & that the capital 
of the co. was £1,050,000, divided into 140,000 A 
shares of £5 each, & 3,500 B shares of £100 each. 
By Art. 8 of the contemporaneous arts, of assocn. 
it was provided that the capital produced by the 
issue of B shares should be invested, & that the 
income, & so far as necessary the capital, should 
be applied so as to make good to the holders of 
A shares a preferential dividend of £5 per cent, on 
the amounts paid up on the A shares. Subject to 
this, the B fund was to belong to the owners of 
B shares. The profits of the co., after paying the 
£5 per cent, dividend to the A shareholders, were 
to be applied in payment of a non-cumulative 
dividend of £5 per cent, to the B shareholders, & 
the surplus was to be divided rateably between 
the A shareholders & B shareholders according to 
the amounts paid up on their respective shares : — 
Held : art. 8 was invalid, as it purported to make 
the B capital applicable to purposes not within 
the objects of the co. as defined by the memo- 
randum of assocn., & in a way not incidental or 
conducive to the attainment of those objects, & 
that the directors must be restrained from acting 
upon it. 

The arts, of assocn. of a co. cannot, except in 
the cases provided for by sect. 12 of the 1802 Act, 
modify the memorandum of assocn. in any of the 
particulars required by the Act to be stated in 
the memorandum. — Guinness v. Land Corpn. of 


Co. (1902), 9 B. C. R. 275 ; 32 S. C. R. 
679.— CAN. 

PART III. SECT. 15, SUB-SECT. 2. 

h. Extension of powers of class — 
Not alteration of objects of company .) — 
A special resolution passed by a limited 
co. for the alteration of its memo- 
randum of assocn. by enlarging the 
olass of permitted shareholders, as 
defined therein, is not a resolution for 
the alteration of the objects of the co. 
within Cos. Act, 1915, s. 11, & the ct 
has therefore no jurisdiction to con- 
firm it . — Re Gifpsland & Northern 
Co-Operative Selling Sc Insurance 


Co., Ltd., [19181 V. L. R. 451.— AUS. 

k. Power to modify rights by 
extraordinary resolution — Provision in 
articles of association .}— The preference 
shareholders in a co. iimited by shares 
were entitled to receive out of the 
Profits a fixed cumulative preferential 
dividend of 5 per cent, per annum. 
By art. 46 of arts, of assocn. it was 
provided that all or any of the rights 
& privileges attached to any class of 
shares might be modified by an 
extraordinary resolution of the holders 
of that class. By a resolution duly 
passed in terms of art. 46, on Feb. 9, 
1903, at which date the dividends due 
on the preference shares were 2 years 
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Ireland (1882), 22 Ch. D. 349 ; 52 L. J. Ch. 177 ; 
47 L. T. 617 ; 31 W. R. 341, C. A. 

Annotations : — Consd. Re South Durham Brewery Co. 
(1885). 31 Ch. D. 261. Reid. Trevor v . Whitworth (1887 ), 
12 App. Cas. 409; Re Bridgewater Navigation Co. (1888), 
39 Ch. D. 1 : Lee v. Neuchatel Asphalte Co. (1889), 41 
Ch. D. 1. Mentd. Re Barrow Haematite Steel Co. (1888), 
39 Ch. D. 582 ; Re Pyle Works (1890), 44 Ch. D. 534 ; 
British & American Trustee & Finance Corpn. v. Coupcr, 
[1894] A. C. 399 ; Verner v. General & Commercial In- 
vestment Trust, [1894] 2 Ch. 239 ; Mcllquham v. Taylor, 
[1895] 1 Ch. 53 ; Andrews v. Gas Meter Co., [1897] 1 Ch. 
361. 

How far articles can modify .] — See Sect. 7, 

sub-sect. 3, ante. 

Alteration of memorandum .] — See Sect. 7, 

sub-sect. 4, ante. 

1461. Defined on creation of class — Prim& facie 
definition of whole rights.] — The express gift or 
attachment to preference shares, on their creation, 
of preferential rights, whether in respect of dividend 
or return of capital, is primd facie a definition of 
the whole of their rights in these respects, & nega- 
tives any further or other right to which, but 
for the specified rights, they would have been 
entitled. — Re National Telephone Co., [1914] 
1 Ch. 755 ; 83 L. J. Ch. 552 ; 109 L. T. 389 ; 29 
T. L. ft. 682 ; 58 Sol. .To. 12 ; 21 Mans. 217. 

Annotations : — N.F. Re Fraser & Chalmers, [1919] 2 Ch. 114 ; 
Anglo-French Music Co. v. Nicoll, [1921] 1 Ch. 386. 


Sub-sect. 3. — Alteration of Class TTigiits. 

1462. What is — Destruction of rights is not — 
Construction of trust deed.] — Dickinson v. Holt 
(1903), 19 T. L. ft. 607, C. A. 

1463. Under power reserved in memorandum.] — 

( 1 ) Where by its memorandum of assocn. the capital 
of a co. was divided into preference, ordinary, & 
deferred shares, the rights to be attached to the 
several classes of shares inter se being declared, & 
it was provided that the rights for the time being 
attached to the several classes of shares respectively 
might be modified or dealt with in the manner 
mentioned in the accompanying arts, of assocn., 
but not otherwise : — Held : there was nothing 
invalid in a provision in the memorandum of 
assocn. of a co. whereby a condition therein as to 
the rights & privileges conferred upon the different 
classes of shareholders inter se should be varied ; & 
the declaration of those rights in the memorandum 
in the present case did not constitute a condition 
which could not he altered ; but that the pro- 
vision as to modification thereof was perfectly 
valid. 

(2) Meaning of “ lost capital or any capital unre- 
presented by available assets ” in Cos. Act, 1877 
(c. 26), s. 3, discussed ( see No. 857, ante). — Re 
Welsbacii Incandescent Gas Light Co., Ltd., 
[1904] 1 Ch. 87 ; 73 L. J. Ch. 104 ; 89 L. T. 645 ; 
52 W. ft. 327 ; 20 T. L. Ii. 122 ; 11 Mans. 47, C. A. 
Annotation : — As to (1) Refd. -Re Mackenzie, [1916] 2 Ch. 540. 

1464. Power of general meeting — On reconstruc- 
tion.] — At a general meeting of a limited co., 
having its capital divided into preferred & deferred 
shares, resolutions were passed by the statutory 
majority for a voluntary liquidation & transfer of 
the business to a new co. in consideration of shares 
in the new co. being allotted to the two classes of 
shareholders in the old co., so as to give to the 
preferred shareholders a different proportion of the 
capital of the new co. from that which they were 
entitled to in the old co. : — Held : 1862 Act, 


s. 161, only enables the general meeting to decide 
on the nature of the consideration to be accepted, 
& not on the mode of its distribution. 

Semble : the only proper mode in which such 
consideration could be divided among the members 
of a co. would be, under sect. 133 of the Act, 
according to their rights & interests in the co. — 
Griffith v. Paget (1877), 5 Ch. D. 804 ; 46 
L. J. Ch. 493 ; 25 W. ft. 523 ; subsequent proceed- 


ings, 6 Ch. D. 511. 

Annotations Refd. Sheppard v. Scinde, Pmfiaub, & Delhi 
Ry. & Abbott (1887), 56 L. J. Ch. 558 ; Postlethwaite v. 
Port Phillip & Colonial Gold Mining Co. (1889), 43 Ch. D. 
452 : Simpson v. Palace Theatre (1893), 69 L. T. 70 ; 
Re lioeston Pneumatic Tyre Co. (1898), 14 T. L. R. 338 ; 
Wall v. London & Northern AsBetB Corpn., [1898] 2 Ch. 
469 ; Burdett-Coutts v. True Blue (Hannan’s) Gold 
Mine (1899), 81 L. T. 29 ; Allen v. Gold Heefs of West 
Africa, Allen v. Gold Reefs of West Africa, [1900] 1 Ch. 
656 : Re Guardian Assce., [1917] 1 Ch. 431 ; Re Anglo- 
Confincntal Supply Co., [1922] 2 Ch. 723. 

1465. With consent of class meeting— -Necessity 
for specified quorum — Construction of articles.] — 

The arts, of a limited co. whose capital was divided 
into different classes of shares provided, art. 13, 
that any agreement modifying the rights attached 
to each class must be confirmed by an extra- 
ordinary resolution passed at a separate general 
meeting of the holders of shares of that class, So 
“ all the provisions hereinafter contained as to 
general meetings shall, mutatis mutandis , apply 
to every such meeting, but so that the quorum 
thereof shall be members holding or representing 
three-fourths of the nominal amount of the issued 
oLorou nf fh#* *•]««« ” The subseoiient orovisions 


as to general meetings provided, inter alia , art. 66, 
that the quorum thereat should be members per- 
sonally present, not being less than three in 
number, holding or representing one-tenth of the 
issued capital of the co. ; &, art. 68, that if at an 
adjourned meeting a quorum was not present 
those members who were present should be a 
quorum. These arts, were said to be in the 
common form Held : although the provisions 
as to general meetings were to apply, mutatis 
mutandis , to class meetings, they must be so 
applied subject to the provision above quoted, 
which was inserted in art. 13 for the purpose of 
protecting the rights of the privileged class of 
shareholders ; & accordingly at all class meetings, 
whether adjourned or not, the quorum must be 
three-fourths of the members of the class required 
by art. 13.— Hemans v. Hotchkiss Ordnance 
Co., [1899] 1 Ch. 115; 68 L. J. Ch. 99 ; 79 L. T. 
681 ; 47 W. ft. 276 ; 43 Sol. Jo. 151 ; 6 Mans. 
52, C. A. 

1406 , Meeting — Sole shareholder of class.] 

— Where the memorandum & arts, of a co. pro- 
vided that no new shares should be issued so as to 
rank equally with 10,000 original preference 
shares unless such issue was sanctioned by an 
extraordinary resolution of the holders, So all the 
preference shares passed at a separate meeting 
of such holders, So that a modification or variation 
of the rights of any class of shares might be 
effected when sanctioned by an extraordinary 
resolution of the holders of the shares of such 
class passed at a separate “meeting” of such 
holders, & all the preference shares were held by 
one person : — Held : on the true construction of 
the memorandum So arts, the sole preference 
shareholder could constitute a “ meeting to con- 
sent to a modification of the rights of preference 


in arrear, a meeting of tho preference 
shareholders agreed to a scheme for 
roduction of capital proposed by the 
direotors under which these arrears 
were cancelled Sc the future profits 


distributable as dividend were appro- 
priated in order of priority to pay- 
ment. In a petition by the co. the 
ot. confirmed the scheme, holding that 
it was not ultra vires to cancel arrears 


ot preference dividend in the manner 

S roposed . — Re Oban & Aultmore, 
lbnuvkt Distilleries, Ltd. (1903), 
5 F. (Ct. of Sess.) 1141.— SCOT. 
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Sect . 15. — Classes of shares : Sub-sects. 3, 4, 5 0. 

Sects. 16 <fc 17 : Sub-sect . 1, A . (a).] 

shareholders. — East u. Bennett Brothers, Ltd., 
[1911] 1 Ch. 163 ; 80 L. J. Ch. 123 ; 103 L. T. 
826 ; 27 T. L. It. 103 ; 55 Sol. Jo. 92 ; 18 Mans. 
145. 

Annotation: — Refd. Re Fireproof Doors, Umney v. Fire- 
proof Doors (1916), 00 Sol. Jo. 513. 

Jurisdiction of court to restrain .] — See 

No. 3899, post . 

Alteration Involving alteration of memorandum.] 

— See Sect. 7, sub-sect. 4, A., ante. 


Sub-sect. 4. — Class Rights in regard to 

Dividends. 


See Sect. 30, sub-sect. 7, E. (a) & (5), post. 


Sub-sect. 5. — Class Rights in Winding up. 
See Sect. 36, sub-sect. 12, D. ; & Sect. 37, sub- 
sect. 9, D., post. 


Sub-sect. 6. — Clash Rights on Reduction of 

Capital. 

See Sect. 10, sub-sect. 3, F. (d), ante. 


Sect. 10.— OPTION TO TAKE SHARES, 

1467. Whether legal — Option to take further 
shares at par — In consideration of taking shares — 
Option exercised when shares at a premium.] — 

It is not illegal for a co. to agree in consideration 
of a person’s taking or underwriting shares to 
issue at par further shares to such person at a 
future date or within a prescribed period. 

To raise working capital a co. offered shares at 
par to the applt. & some other persons with an 
option to take further shares at par within a 
certain time. The applt. subscribed for shares, 
&, the market price having risen to a premium, 
desired to take up the further shares : — Held : 
this was not an application of shares or capital 
money directly or indirectly in payment of com- 
mission, discount, or allowance within Cos. Act, 
1900, s. 8, sub-s. 2, & the transaction being other- 
wise unobjectionable, the applt. was entitled to 
exercise the option. — IIilder v. Dexter, [1902] 
A. C. 474 ; 71 L. J. Ch. 781 ; 87 L. T. 311 ; 51 
W. R. 22£ ; 18 T. L. R. 800 ; 7 Com. Cas. 258 ; 
9 Mans. 378, H. L. ; revsg. 8. C. sub nom. Dexter 
v. United Gold Coast Mining Properties, 
Ltd., 17 T. L. R. 708, C. A. 

Annotations : — Reid. Shorto v. Colwill (1909), 101 L. T. 

598 ; Hone Kong & China Gas Co. v. Glen, [1914] 1 Ch. 

527. Mentd. A.-G. v . Hastings Corpn. (1902), 1 L. G. It. 

41 ; Do La Conr v. Clinton, Trechmann v. Calthorpo 

(1904), 90 L. T. 615. 

Underwriting commission.] — See 

Nos. 1134, 1130, ante. 

1468 . Agreement to allot to vendor on in- 

crease of capital.] — A contract by a newly-formed 
co. to allot to the vendor to the co. or his nominees, 
in fully-paid shares, one-fifth of each increase of 
share capital in the co. is not wholly invalid & bad 
altogether, but merely imposes an obligation on 


the co. to allot such shares, if demanded, on the 
vendor paying for them. The co. cannot be com- 
pelled under such a contract to allot such shares 
as fully paid without further consideration, & the 
vendor to the co. or his nominee so demanding 
such shares under the contract must accordingly 
pay the nominal price of such share capital if he 
wishes to take it up. — Hong Kong & China Gas 
Co., Ltd. v. Glen, [1914] 1 Ch. 527 ; 83 L. J. Ch. 
501 ; 110 L. T. 859 ; 30 T. L. R. 339 ; 58 Sol. Jo. 
380 ; 21 Mans. 242. 

1469. Construction of contract — Issue of shares 
fully-paid.] — Hong Kong & China Gas Co., Ltd. 
v. Glen, No. 1408, ante. 

1470. Effect of option — On exercise of company’s 
powers.] — The fact that a co. has given to any 
person the option of taking its unissued shares at 
a future date at an agreed price does not fetter 
the co. in any way in the conduct of its business 
in the interval, & it may exercise all the powers 
conferred upon it by the memorandum or arts, of 
assocn., & either dispose of its business to another 

! co. or agree to a voluntary liquidation. After 
! liquidation proceedings have commenced a person 
| holding an option of taking shares is entitled, if 
1 he chooses to exercise his option, to have shares 
issued to him & to be put on the list of contribu- 
tories, & if the liquidators refuse to do so, the 
j measure of his damages is his share in the existing 
i assets of the co. after deducting the price he had 
agreed to pay for the shares. — Hirsch & Co. v. 
Burns (1897), 77 L. T. 377, H. L. ; affg. S. C. 
sub nom. Re South African Trust & Finance 
i Co., Ltd., Ex p. Hirsch & Co. (1896), 74 L. T. 
709, C. A.’ 

1471. Effect of winding up — Option not put an 

end to.] — Hirsch & Co. v. Burns, No. 1470, ante. 

1472. Exercise of option — Whether specific per- 
formance decreed — All shares already allotted.] — 

I Pltf. advanced money to a co. upon the faith of 
i a resolution that, when the time for which the loan 
j was made expired, he should be entitled to be re- 
I paid in money with interest, or by an allotment of 
l shares to the amount of his advance. He elected 
to accept shares in payment, but the co. refused 
| to allot him any, & he filed a bill for specific pcr- 
j formance of the agreement, & for damages for 
| the breach thereof against the directors & the co. 
j At that time there were no shares remaining 
unallotted, & the pltf. was aware of the fact : — 
Held : under such circumstances he could not 
maintain a bill for specific performance ; & that 
| as at the time when the bill was filed the pltf. had 
! no title to the equitable relief sought, the ct. 

| could not under 21 & 22 Viet. c. 27, award him 
j damages ; for that Act was never intended to 
I transfer the jurisdiction of a ct. of law to a ct. of 
' equity, but to enable a ct. of equity to do com- 
plete justice between the parties in matters actually 
; within its own jurisdiction. — Ferguson v. Wilson 
1 (I860), 2 Ch. App. 77 ; 15 L. T. 230 ; 30 J. P. 

: 788 ; 12 Jur. N. 8. 912 ; 15 W. R. 80, L. JJ. 


Q. B. D. 518 ; 
ntd. Lowers v. 


v. 


or 


Annotations : — Reid. Wilson v. Bury (1880), 5 , 

Elmore v. Pirrio (1887), 57 L. T. 333. Men _ 
Shaftesbury (1867), 16 L. T. 135; Hilton .. -.*,*.„* 
(1868), 16 W. R. 888 ; Turner e. Moy (1875), 32 L. T. $6 : 
Daimler Co. v. Continental Tyre Sc Rubber Co. (Great 
Britain), 11916] 2 A. C. 307 ; Slack v. Leeds Industrial 
Co-Operative Soc., 11923] 1 Ch. 431. 


I 1473. Damages for non-performance — 

Power of court to award.] — Ferguson v. Wilson, 
I No. 1472, ante. 


PART III. SECT. 16. 

. 1. Exercise of option— Within what 
time .] — Where the directors of a co. 
Sftve a mining engineer the option 
of taking 10,000 of the co.*s re- 


served shares within a fortnight at 
a price below par, Sc the shares went 
from considerably below par to a high 
premium, whereupon the engineer 
exercised his option Sc made a largo 


profit : — Held : a fortnight was not 
an unreasonable time to allow for the 
exercise of an option. — Orange River 
Land & Asbestos Co’s., Trustees v. 
Hirsche (1892), 6 H. C. 71.-— S. AF. 
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1474. 


Measure of damages.] — Hibsch 


& Co. v. Burns, No. 1470, ante . 

1475. Within what time — Under reconstruc- 

tion scheme.] — A syndicate in which M. held an 
eighth interest, sold certain gold mines to co. 
No. 1, receiving in part payment certain fully 
paid-up shares in the co. Z. & others became the 
owners of M.’s interest, but it was not ascertained 
how much of M.’s interest Z. & the others in- 
dividually acquired. Neither M. nor Z. ever was 
registered as a member of the co. No. 1. This 
co. about two years later than the purchase from 
the syndicate, went into voluntary liquidation & 
sold its assets to co. No. 2, & as consideration 
for the sale, each holder of a certain number of 
fully-paid shares in co. No. 1 was to be entitled 
to require to be allotted to him a certain number 
of shares in co. No. 2, on which he would, on 
allotment, have to pay 2s. per share, which would 
then leave Is. per share unpaid. No time was 
named within which this option was to be exercised. 
The sale was duly carried out & co. No. 1 was 
dissolved. About a year after this purchase 
co. No. 2 went into voluntary liquidation & sold 
its assets to co. No. 3, which paid for them by 
allotment of its shares to shareholders in co. No. 2. 
During the whole year of the latter co.’s existence 
A. made no claim to have any shares in that co. 
allotted to him, but a year after the sale by the 
second to the third co. the shares in this last rose 
to a premium & then Z. claimed an allotment of 
shares in the second co. under the option given 
by that co. to shareholders in the first co. : — 
Held : the option to shareholders of co. No. 1, to 
take shares in co. No. 2 was one which required 
to be exercised within a reasonable time, & the 
delay which had occurred was fatal to Z.’s claim ; 
also, his claim being practically one for specific 
performance he could not have obtained this 
owing to his share of M.’s interest in the syndicate 
not being determined. — Zuccani v. Nacupai Gold 
Mining Co. (1889), 61 L. T. 176 ; 5 T. L. R. 454 ; 
1 Meg. 230, C. A. 

Annotation : — Reid. Postlefchwaitc v. Port PliilliiJ & Colonial 
Gold Mining Co. (1889), 43 Ch. D. 452. 


New Guston Co. (1891), 64 L. T. 815, H. L. ; 
affg. (1889), 62 L. T. 275, C. A. 

Annotations Reid. Postlethwaite t>. Port Phillip Colonial 
Gold Mining Co. (1889), 43 Oh. D. 452; Burdett-CouttB 
v. True Blue (Hannan *b) Gold Mine, [1899] 2 Ch. 616. 


1470 . .] — A shareholder in a 

co. which had by special resolution resolved that 
the co. should be wound up, & its assets trans- 
ferred to a new co. to be formed, had notice of 
resolutions which gave her the option of exchanging 
within a limited time her shares for shares in the 
new co. at a fixed rate. She also had notice of an 
agreement between the liquidator of the old co. 
& new co., in which no date was fixed for exercising 
the option, & of a deed-poll by which the co. 
covenanted to perform the agreement. She did 
not exercise the option, & protested against the 
proposed arrangement, & took proceedings un- 
successfully to prevent it from being carried out. 
Some months afterwards when the shares in the 
new co. had risen considerably in value, she 
applied for an allotment of shares, & on being 
refused, brought the present action claiming an 
allotment of shares or damages : — Held : the 
action could not be maintained. — Weston v. 


PART III. SECT. 17, SUB-SECT. 1.— 

A. (a). 

14771. General rule .} — To constitute 
a binding contract to take shares in a 
co., when such contract is constituted 
by application & allotment, there 
must be an application by the intend- 
ing shareholder, an allotment by the 
directors of the co. of the Bhares applied 
for, & a communication by the directors 
to the appet. of the fact of the allot- 
ment having been made. — Hudgins v. 


Sect. 17.— THE CONTRACT TO TAKE SHARES. 

Sub-sect. 1. — The Contract generally. 

A. What constitutes. 

(a) In General. 

1477. General rule.] — F., with a view of qualify- 
ing himself as a director of a co., applied for shares 
in it simpliciter , without annexing any condition 
to his application, & paid the deposit money upon 
such shares. At a board meeting, at which he was 
present, a resolution was passed “ that the shares 
in the co. now applied for be allotted & letters of 
allotment issued forthwith ”5 & he afterwards 
attended meetings of the board as a director. 
Subsequently, upon his request, the directors 
cancelled the allotment to him, & repaid to him 
his deposit. There was no evidence of there ever 
having been any express notice to him of the 
allotment Held : the contract was complete & 
binding, & the directors had no power to cancel 

the allotment. . . 

Three things are required to establish a com- 
plete contract to take shares : ( 1 ) application for 
shares ; (2) allotment ; (3) that the allotment 

should be communicated to & acquiesced in by 
the shareholder.— Re- Saloon Steam Packet Co., 
Ex p . Fletcher (1867), 37 L. J. Ch. 49 ; 17 L. 1. 
136 ; 16 W. R. 75. 

147g. Application— Persons applying on 

behalf of others.]- — The rule that, to make a bind- 
ing contract to take shares, there must be applica- 
tion, allotment by the co., & communication to 
the allottee of that allotment, applies as strongly 
to a person who applies as trustee for a third per- 
son, as to one who applies simply on his own 
behalf. R. applied for shares in A. co. at the 
instigation of the managing director of B. co., who 
gave him a letter on behalf of B. co., indemnifying 
him against all responsibility. R. sent m the 
application himself from his own address, & paid 
the deposit by a cheque on his own banker, 
although the money was supplied by B. co. I ne 
shares were allotted to R., & his name was placed 
on the register ; no notice of allotment was sent 
to him, but the notice was sent to the oiiice or the 
B. co. Co. A. was afterwards wound up -.—Held ; 
there was no contract to take the shares, ® s 
name must be removed from the list of contribu- 
tories.— -Be Peruvian Rys. Co., Crawley e Case, 
Robinson’s Case (I860), 4 Ch. App. 322 ; 20 

linZtMonn .-^0M< Collie^ Co .^Ex p. 

Ward’s CttHO (1870 ), L. R. 10 JGa. . M*S . Be 
Contract; Co., Levita’s Case (1870), 39 L. J. Clx. 673. 
Mentd* Rc Disddri (1870), 23 L. T. 694. 0 . 

Application for shares .] — See Sub-sect. post . 

shareholder on his own account but 
me^ly tSt he might by foment 
with the directors place the shares 
among such persons as he 
tn take them. — Mi lx v. Mwxrjn 
British Frksh Fish Supply Co 
(1887), 15 R. (Ct. of Seas.) *1 5 ™ 
So. L. R. 36.— SCOT. 

i — Upon a qoch- 

ment headed " An 
Unionists to assist strikers who Me 
locked out/* appet. signed his name 


O’Haha, 22 C. L. T. 29, 133.— CAN. 

1478 i. — Application — Persons ap- 
plying on behalf of others .] — A person 
who applies for shares in a oo. registered 
under the Cos. Acts & authorises his 
name to be placed on the register of 
members, becomes, on allotment or 
the shares Sc registration of his name 
in terms of his authority, a sharoholder 
of the co. ; Sc is not entitled to have 
his name removed from the register 
by showing that he did not become a 
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Sect 17. — The contract to take shares: Sub-sect. 1, 
A, (a).] 

1479. & payment of deposit — By partner in 

pursuance of contract by firm — No allotment or 
entry in register.] — A firm of T. & Oo. were 
appointed agents of a co. on condition of taking 
250 shares in the co. D., a member of the firm, 
applied for fifty shares, & paid thereon a deposit 
of ill per share, but no notice of allotment was 
sent to him, nor was he entered on the register of 
shareholders. T., another member of the firm, 
applied for 200 shares & paid the deposit thereon : 
— Held : D. was liable in respect of the fifty 
shares, & must remain on the list of contributories. 
— He Valparaiso Water Works Co., Davies’ 
Case (1872), 41 L. J. Ch. 659 ; 26 L. T. 650 ; 20 
W. It. 518, L. JJ. 

Annotations : — Consd. He Monarch Insce., Gorrisscn’s Case 

(1873), 8 Ch. App. 511, n. ; He Universal Non-Tariff 

Fire Insce., Ritso’s Case (1877), 4 Ch. D. 774. Refd. He 

Basyo Consolidated Silver Mining Co., Dyott & Lout tit’s 

Case (1880), 43 L. T. 85. 

Allotment.] — See Sub-sect. 3, post. 

Communication of & acquiescence in allotment.] 

— Sec Sub-sect. 3, E., F., post . 

Acceptance of office by director.] — See Sect. 28, 
sub-sect. 2, C., post 

1480. “ Agreement to take ” — Agreement to 
place — Whether evidence of.] — An agreement to 
place shares in a co. is not equivalent to an agree- 
ment to take shares, & the person making it is not 
liable to be placed on the register as a member, 
although he may be liable to an action for damages 
if he fails to perform his contract. 

G. agreed with the directors of a co. that he 
would place 1,000 shares in consideration of his 


being appointed their agent at Hamburg. The 
directors placed his name on the register of share- 
holders for 1,000 shares ; but did not inform him 
of it, & sent him no letter of allotment. It was 
afterwards proposed that there should be a second 
issue of shares, & in Oct. 1869, G. wrote a letter 
to the manager promising to keep for himself the 
1,000 shares which he had undertaken to place, & 
to pay for them out of his commission on the second 
issue. The second issue of shares was never made, 
by reason of the failing credit of the co. In Feb. 
1870, G. was called upon by the directors to pay 
the calls on 1,000 shares, & in reply he repudiated 
the shares on the ground that no second issue had 
been made, but took no measures to have his 
name removed from the register. About a month 
afterwards the co. was wound up : — Held : (1 ) G. 
could not be put on the list of contributories in 
respect of his undertaking to place the 1,000 
shares ; (2) his subsequent agreement to keep the 
shares for himself was conditional on the second 
issue of shares being made, & as the condition 
failed through no fault of his, he was not bound 
to take the shares ; (3) he was guilty of no laches 
in not applying to have his name removed from 
the register before the co. was wound up. — 
Re Monarch Insurance Co., Gorrissen’s Case 
(1873), 8 Ch. App. 507 ; 42 L. J. Ch. 864 ; 28 
L. T. 611 ; 21 W. It. 536 ; L. C. & L. J. 

Annotation : — Generally , Refd. Re Licensed Victuallers’ 

Mutual Trading Assoen., Ex p. Audain (1889), 42 Ch. D. 1. 

1481. Instructions to agent.] — In May, 1865, 
F. sent P., the manager of the (). Bank, £800, 
requesting him to invest it in the bank. In 
Mar. I860, P. sent F. certificates of 160 shares in 
the bank of £20 each, £5 only being paid on each 


an being desirous of taking twenty 
shares in a co. ubout to bo formed. 
The co. was subsequently formed, & 
twenty shares were allotted to appet. 
by resolution of the board. No 
formal application for sliareH was 
signed by appet., no notice of allot- 
ment was given to him, & no payment 
had been mado by him, either on 
application or allotment. Hubse- 
quently the co. wa.8 placed under 
liquidation, a list of eontrlbutorios upon 
which appet. ’« name appeared was 
attached to tho liquidator’s report, 
«Sc after notice in tho public press, was 
confirmed by the ct. Upon applica- 
tion by H., who had beon unaware 
that his name was on the list of 
contributories : — Held : appet. could 
not be regarded as a member of the 
society, & waB entitled to have his 
name erased from the list of contri- 
butories. — Hkddkiiwick v. South 
African General Workers’ Union 
Co-operative Society, Ltd. (1908), 
25 S. C. 5.-— S. AF. 

n. “ Agreement to take ” — Pay- 
ment on account .) — Doft. signed tho 
following memorandum, which was 
written upon a page of a book, kept 
as a minute book of the meetings of 
various persons who intended forming 
a co. “ We, the undersigned, do here- 
by agreo to pay for the amount of 
stock after our respective names, & 
we further agree & bind ourselves to 
abide by the bye-laws, rules, & regu- 
lations of tho assoen.” Deft, did not 
sign the petition for letters patent, 
nor any memorandum of assoen., but 
paid 110 on account of his subscription 
for a share. In an aetion by pltf., a 
creditor of the co., for unpaid oalls : — 
Held ; deft, was not liable. — Allan v. 
Gordon (1884), 1 Man. L. R. 132. — 
CAN. 

o. Payment not made.) — On 

an application by G., a shareholder 
of an incorporated co., in his own 
name, Sc that of the co., for an order 
directing the removal of the name of 


I 13. from the register of shareholders : — 
Held: 13. was, by agreement with tho 
| co., bound to pay at least par for the 
j shares which stood in his namo, & he 
was not the less a shareholder, bocanse 
i he had not yet paid, tho price to be 
| paid not having beon settled. — He 
i Gramm Motor Truck Co. of Canada 
& Bennett (1915), 9 O. W. N. 321 ; 
35 O, L. It. 224. — CAN. 

p. Before company formed .] — 

An agreement made with persons 
calling themselves provisional directors 
of a proposed co., to take sharos in 
tho co. when formod, cannot be ratified 
by the co., & is not enforceable by it. 
— He Kaiapoi Glass Co., Hollier’s 
Case (1887), 5 N. Z. L. R. 287.-— N.Z. 

q. Whether implied — By acceptance 
of scrip — & retention of shares .] — - 
Pltf. was induced by L. to take one 
share in & co. which he was forming 
to buy land, to consist of 100 shares of 
£1,000 each. L. found a co. but it 
consisted of 110,000 shares of £1 each, 
& 5,500 sharos, paid up to 4s. each, 

.were allotted to pltf. In an action 
by pltf. : — Held : pltf. never ante- 
cedently agreed to become a member 
of the co. formed, but having accepted 
scrip in it without objection, & retained 
the shares without any attempt until 
this action to repudiate them, he must, 
as between himself & the co., be deemed 
to have assented to take such shares. 
— Curwen v . Yah Yean Land Co. 
(1891), 17 V. L. R. 64, 745.— AUS. 

r. V erhal application — Signature of 
acceptances.] — H. applied verbally to 

i the M. & Co. Ltd. for thirty shares 
offering to pay by two bills at three 
& four months. Tho co. accepted 
the offer. H. accepted the two bills 
for the price & left the shares as 
security. Scrip were filled in but not 
signed or issued. H. signed no appli- 
cation & did not sign the deed or the 
register but his name w T as entered on 
the register as a member. The 
directors made calls & sued H. for 


thorn pending tho currency of his 
bills which they had negotiated : — 
Held : H. ’s signature of the accept- 
ances only was evidence of his consent 
to bo a member if such consent were 
necessary. — MoIvor Hydraulic Sluic- 
ing & Gold Mining Co. v. Hughes 
(1867), 4 W. W. & A’B. 111.— AUS. 

s. Authority to secretary to sub- 
scribe.] — Deft, had taken shares in 
a road co., for which he subscribed 
his namo, & the secretary called to 
solicit a further subscription. Doft. 
told him ho would take another £100, 
& the secretary afterwards, in deft.’s 
absence, put dowm hiB name for these 
shares : — Held : not sufficient to charge 
deft. — INGERBOLL & THAMESFORD 

Gravel Road Co. v. McCarthy 
(1858), 16 U. C. R. 162.— CAN. 

t. SubstUutioii of applicant.] — * 
Defts. were an incorporated co., the 
capital of which was $30,000, in 100 
shares of $300 each, ninety of which 
had been subscribed for, & paid up 
in full by duly made calls thereon, 
Defts. employed pltf. to take charge 
of their business, & he was appointed 
president, at a salary of $1,200. He 
subscribed for seven shares of tho 
unallotted stock, debited himself with 
the amount thereof, $2,100, in the 
co.’s books, & afterwards paid this 
sum. Afterwards, desiring to obtain 
control of the co., he arranged with 
four of the stockholders for the transfer 
to him of their stock, but one of them, 
M., to onable him to remain a director, 
was to, & he did, subscribe for the 
three remaining shares unallotted. 
Pltf. wished to withdraw from this 
arrangement, & the parties agreed 
to cancel it ; but M. waB to be relieved 
of the three shares, & M.’s name was 
accordingly erased, &c pltf’s. inserted 
as subscriber for these shares, the 
substitution being made either by 
pltf. himself or by the book keeper 
by his direction. It was also arranged 
between pltf. & the other directors, 
that this stock should be entered in 
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share, & at the same time sent him a cheque for sented to accept shares. It did not appear on 
the amount of the dividend due upon the shares, the certificates that the shares were paid-up, but 
In July, 1866, the bank was ordered to be wound the secretary in his correspondence with the 
up, & F.’s name appearing on the register of share- recipients told them expressly that the shares 
holders, he was settled on the list of contributories would be fully paid-up & would involve no liability, 
in respect of 160 shares. Calls having been made The recipients acknowledged the receipt of the 
which F. was unable to pay, he proposed a com- certificates without any condition or qualification, 
promise, which was, however, refused. In Aug. None of the recipients were placed on the register 
1870, F. took out a summons to have his name of shareholders, nor was any agreement with 
removed from the list of contributories : — Held : them registered. A few months afterwards the 

(1) F., having agreed to take shares in the bank, & co. held a meeting & passed a resolution for a 
his name appearing in the registry of shareholders, voluntary winding up ; & in contemplation of the 
he was rightly settled on the list of contributories ; meeting the secretary wrote to all the medical 

(2 ) P. , for the purposes of this transaction, was the men who had received the certificates of ‘ * founders’ 

agent of F. & also of the bank. — Be Oriental shares ” asking for a return of the certificates on 
Commercial Bank, Ex p. Fraser (1871 ), 24 L. T. the ground that the shares had never been allotted. 
740 ; 19 W. R. 844. The certificates were accordingly returned. The 

1482. Whether implied — By acceptance of shares liquidator placed the recipients of the certificates 
not applied for.] — A co. was formed for acquiring on the list of contributories ; & they applied to 
the business of two persons who were manufac- have their names removed i—Held: (1) though 
turers of medicated food & wine. It was agreed the acceptance of the certificates might have 
that the purchase-money should be paid partly in amounted to an implied contract to take the 
cash & partly in fully paid-up ordinary shares of shares & an authority to the secretary to place 
£1 each ; & in addition to this forty fully paid-up reaps.' names on the register, such contract & 
“ founders’ shares ” of £25 each were to be allotted authority were, while they existed, subject to the 
to the vendors or their nominees. This agreement condition that there should be no liability for 
was never registered. The promoters of the co. calls, & ceased to exist when the certificates were 
<fc the co. after its incorporation entered into returned ; (2) resps. could not be made contribu- 
negotiations with various medical men to induce tories in the winding up of the co. 
them to recommend to their patients & others the Are these gentlemen members according to the 
goods sold by the co., promising them each one of definition in [1862 Act], s. 23 ? Clearly & plainly 
the founders’ fully paid-up £25 shares. As soon | they are not. In order to be members they must 
as the co. was incorporated the directors signed j be registered as shareholders, <fc they are not. 
certificates for the “ founders’ shares ” with the ! Then can they be regarded as members by 
names in blank. These the secretary filled up & j estoppel ? Now they are certainly not estopped 
sent one to each of the medical men who had con- by any plea put forward by themselves. If 


the stock hook as paid up in full, 
but pltf. was to be debited with the 
$900, to be paid out of his salary as 
president. Pltf., with his knowledge 
Sc assent, was so debited, & from time 
to time, as his salary became payable, 
it was set off against the debt, & a 
balanco afterwards struck in the books 
on thiH basis. Tliore was no bye-law 
regulating calls or transfers of stock, 
Sc no calls wore made on pltf. for 
either amounts subscribed by him. 
Sc no transfer from M. to pltf., except 
in the manner stated : — Held : no 
transfer was nocossary, as pltf.’s sub- 
scription must be held to be an original 
one, nor were any calls required, for 
pltf. by his conduct had impliedly 
agreed that none need be made, & 
both he & the co. wore estopped from 
denying his ownership of the shares. — 
Smart v. Bowmanville Machine & 
Implement Co. (1875), 25 C. P. 503. — 
CAN. 

a. Subscription without allotment.] 
— In winding-up proceedings, the 
master placed the subscribers to the 
stock book upon the list of contri- 
butories. The contributories appealed 
upon the ground that although they 
were subscribers for stock still no 
stock had been allotted to them by 
the directors : — Held : the master 
was right : the contract signed was 
an unqualified taking of shares. — 
Re Queen City Refining Co. of 
Toronto (1886), 10 O. R. 264.— CAN. 

b. Subscription before incorpora- 
tion,] — P. signed an instrument pur- 
porting to be a subscription for shares 
in a co. proposed to be incorporated, 
in which he agreed with the co. Sc the 
signatories thereto, to take the number 
of shares set opposite to his name. 
B. signed an instrument purporting 
to bo an agreement to accept shares 
in a co., not at the time incorporated. 
P. & B. were not corporators named 
in the letters patent, & no shares 
were in fact ever allotted to them, but 
they were entered in the books as 


shareholders, & notices of meetings 
& demands for payment of calls were 
sent to them, & in winding-up pro- 
ceedings they wore placed on the list 
of contributories : — Held : there being 
no co. in existence when the instru- 
ments in question wore signed, they 
did not constitute binding contracts 
to take shares so as, without more, 
to mako P. & B. liable as contributories. 
— Re London Speaker Printing Co., 
Pearce's Case, Re Speigtit Manu- 
facturing C<a, Boultpef/s Case 
(1889), 16 A. R. 508.— CAN. 

o. Subscriber not receiving copy of 
prospectus.] — Subscribers for shares 
in a co., who have not received copies 
of the prospectus, there being no 
prospectus, have thereby a good 
answer to a motion to placo their 
names on the list of contributories In 
the winding up of the co., apart from 
the possible effect of acquiescence or 
waiver. — Re Retail Merchants* 
Ashocn., Ltd. (1914), 27 W. L. R. 50. 
—CAN. 

d. One application by two persons 
— Allotment to one only.] — A. & B. 
applied for shares in a co. in the 
following terms “ I hereby subscribe 
for Sc require Sc request you to allot 
me five shares of stock ** etc. both 
signing the one application. The 
minute book of the co. snowed that the 
directors allotted five shares to B. 
only, although five shares were entered 
in the share ledger to A. Sc B. jointly, 
& a share certificate for five shares 
was issued to them jointly, but never 
delivered, being hold by the co. pending 
payment, for the shares in full. The 
co. went into liquidation, & A. & B. 
were both placed upon the list of con- 
tributories by the registrar, whoso 
report was affirmed by tho ct. : — 
Held : there was no allotment of 
shares to A. ; there was not a con- 
cluded contract between A. Sc the 
co. Sc A. *s name must be removed 
from the list of contributories. — 
Re Federal Mortgage Corpn., Ltd. 


& Kipp (1917), 24 B. C. R. 12.— CAN. 

e. Direct application Allotment 
of shares transferred from other share- 
holders .] — Whore an application is 
made direct to a co. for shares in the 
capital stock thereof but tho share 
certificates issued to tho appet. are 
for shares transferred from other 
shareholders there is no contract 
between tho co. & the appet., Sc the 
appet. is entitled on a motion made 
after the co. goes into liquidation to 
have his name removed from tho list 
of contributories, even though he has 
assigned his shares in pursuance of 
an abortive attempt to reorganise the 
co. — Western Union Fire Insurance 
Co. v. Alexander, [19181 2 W. W. It. 
546 ; 39 D. L. R. 632.— CAN. 


f. Signing duplicate of memoran- 
dum — Before registration of com- 
pany .] — -When a person signs a dupli- 
cate of the memorandum of assocn. 
after the registration of the original 
memorandum, he does not thereby 
become a subscriber. Such signature 
is equivalent to a proposal to the co. 
to take shares, & if such a proposal is 
accepted, the person signing is a person 
who has agreed with tho co. to become 
a member, & is liable to calls if entored 
on the register. — Bombay National 
Manufacturing Co., Ltd. v. Ahmed 
Bin Essa KhaliffX (1890), I. L. R. 
14 Bom. 196.— IND. 


g. Signing prospectus.] — Todd 
iluUIDATOR OF MlLLKN & SOMMER* 
LLE. Ltd.) v. Millen (1910), 47 


h. Signing articles — • Part - PU2/“ 
went— No allotment.}— A m shareholder 
who has signed arts, of assocn. Sc 
partially paid for his shares is no* 
Entitled to repudiate liability for call 
on the ground that the shares have not 
been allotted to him. — Ottoshoop 

PROPRIETARY MINES, LTD. (In LlQUI- 
rv A rnr/lW \ F19071 T. H. 76. 


— S. AF. 


k. Amalgamation with another cotn m 
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Sect . 17. — The contract to take shares: Sub-sect . 1, i 
A. (a) (b) <fc B. (a) l .] j 

estopped it must be by conduct of their own. so 
as to induce people to act on the faith that they j 
were members (Lindley, L.J.). — Re Macdonald, i 
Sons & Co., [1894] 1 Ch. 89 ; 63 L. J. Q. B. 393 ; 
69 L. T. 567 ; 10 T. L. R. 43 ; 38 Sol. Jo. 25 ; 

1 Mans. 319 : 7 R. 322 ; sub nom . Re Macdonald, 
Sons & Co., Ltd., Ex p . Phillips, 69 L. T. 567, 
C. A. 

Annotation : — Generally , Refd. Re Building Estates Brick - 

flolds Co., Parbury’s Case, [1 896 J 1 Ch. 100. 

Entry on register — As essential of membership.] | 

-See No. 1192, ante . 

By signature of memorandum.] — See Sect. 7, 
sub-sect. 6, ante. 

1483. Whether question for Judge or jury — 
Contract not depending entirely upon written in- 
struments.] — In an action for money had & re- 
ceived by an allottee of railway scrip, for the 
recovery of his deposit on the abandonment of 
the scheme, the letter of allotment was offered in 
evidence by pltf., who called upon deft, to produce 
the letter of application, which he refused to do. 
The deposit was paid into one of the banks men- 
tioned in the prospectus of the co., on account of 
the co., & to their credit, deft, being a member of 
the managing & also of the provisional committee ; 

& upon application by pltf. for a return of his 
deposit, he received from the attorney of the co. 
an answer, to the effect that arrangements for 
that purpose were being made: — Held: (1) the 
letter of allotment was receivable in evidence 
without a stamp, as there was no presumption | 
that the two letters were ad idem, & the contract j 
depended upon them alone ; (2) there was evidence j 
that the money was had <fc received by deft. ; 
(3) as the evidence in the ease did not depend 
altogether upon written instruments, but upon 
ot her matters of fact, it was a question for the 
jury, & not for the judge what was the contract 
between the parties. — Moore v. Garwood (1849), 

4 Exch. 681 ; 19 L. J. Ex. 15 ; 14 L. T. O. S. 
224 ; 154 E. R. 1388, Ex. Ch. j 

Annotations : — As to (I) Consd. Ward v. Londesborough i 

(1852), 12 C. 13, 252. Generally , Mentd. Hudspeth v. 

Yaruold (1850), 9 C. 13. 625 ; Foster r. Mentor Life Assce. ' 


(1854), 3 E. & B. 48 ; Hegarty v. Milne (1854), 14 C. B. 

027. 

See , generally , Contract, Vol. XII., pp. 51 
ct seq. 

(b) On Offer of Specified Shares by Company. 

1484 . Allotment as offer.] — Pltf. applied to the 
committee of management of a railway co. for 
shares, Sc undertook to accept the same or any 
number that might be allotted to him, & to pay 
the deposit of £2 2s. per share, & to execute the 
subscriber's agreement, as might be required. 
The letter of allotment, allotting to him 100 shares, 
was headed “ Not transferable,’* & indorsed on it 
was a memorandum that the committee of manage- 
ment, being of opinion that it would be an accom- 
modation to the subscribers if they were allowed 
the option of either paying the whole or a portion 
of their respective deposits at present & the 
remainder at a future day, & considering it un- 
necessary to lock up the large sum of money oyer 
& above what any expenses could require, in- 
formed him that the bankers were authorised to 
receive, in part of his deposit, 10s. per share before 
Nov. 17. This pltf. duly paid. In an action to 
recover back this deposit, the scheme having been 
abandoned : — Held : (1) the contract to subscribe 
arose from the offer contained in the letter of 
allotment, & the acceptance of it by pltf.’s com- 
plying with its terms & paying the deposit ; & the 
entire contract, not being in writing, could not 
be stamped ; (2) the deposit was paid for defraying 
the preliminary expenses, &, being so applied, 
pltf. could not recover any part of it back. 

Semble : 7 & 8 Viet., c. 110, s. 23, does not forbid 
the receipt of more than for preliminary expenses. 
— Willey v. Parratt (1848), 3 Exch. 211 ; 6 
Ry. & (Jan. Cas. 32 ; 3 8 L. J . Ex. 82 ; 13 L. T. O. S. 
141; 12 J. P. Jo. 56; 154 E. R. 819. 

Annotations: — As to (1) Apld. Ward v. Londosborough 

(1852), 12 C. B. 252. Refd- Moore v. Garwood (1849), 

4 Exch. 681. Generally , Mentd. Re Direct London 

Portsmouth. & Chichester, & Direct Portsmouth & 

Chatham Ity., Ex p. Goldsmith (1850), 14 Jur. 734 ; 

Hegarty v. Milne (1854), 14 C. B. 627. 

1485. What constitutes acceptance — Payment of 
deposit.] — W illey v. Parratt, No. 1484, ante. 

*1486. Shares apportioned to provisional 


puny — Compromise.] — An agree- 
ment was made between two cos., 

A. & B., for the amalgamation of A. 
Co. with B. Co. on the terms that B. 
Co. should take over the whole assets 
& business of A. Co., & give in exchange 
to the shareholders of A. Co. a certain 
number of partly paid-up shares in 
13. Co., or pay them a certain sum in 
lieu thereof, at their oloetion. This i 
agreement was admittedly ultra vires i 
Sc void. The assets Sc business of the 
amalgamated co. wore taken over, but 
disputes arose as to the further carrying 
out of the agreement. An action was 
brought by A. Co. against B. Co. for 
broach of this agreement, which was 
defended by 13. Co. on the specific 
ground that the agreement was ultra 
vires. On the eve of the trial the 
action was compromised by the two 
cos. on the terms that B. Co. should 
give to A. Co. for distribution among 
the shareholders of the latter a some- 
what loss number of shares than was 
originally arranged for : — Held : the 
first agreement being void, the com- 
promise entered into was equally 
void, Sc a shareholder in A. Co. who 
had applied for Sc taken shares in 

B. Co. under the compromise was 
entitled to have his name removed from 
the register of the latter oo. — Re 
New Zealand Native Land Settle- 
ment Co. (Ltd.), Ex p. Jackson 
(1888), 6 N. Z, L. U. 549,-— N.Z. 

!. Application for shares — Before 


company formed — No conduct amountiny 
to acceptance .] — -Where application is 
made to “ directors ” of a proposed 
co. for shares in the co. to be accepted 
subject to the rules thereof, & at the 
date of the allocation of shares the 
co. its not constituted, & has neither 
directors nor rules, & the appet. after 
formation of the co. does nothing to 
commit him to the acceptance of the 
shares standing in his name, he is 
entitled to have his name removed 
from the register of shareholders.- — 
Re Wareatea Gold -Mining Co. 
(Lm), Exp. Naur (1889), 7 N. Z. L. R. 
89.— N.Z. 

m. Variance between prospectus <$? 
articles — Articles constituting contract .] 
— A prospectus stated as one of the 
terms on whioh shares were being 
issued that calls would be made at 
intervals of not less than a month, 
but tho arts, of assocn. authorised the 
directors to make calls as they should 
think fit, & the form of application 
signed by deft, was for shares in the 
co. upon the terms in the memorandum 
Sc arts. The memorandum & arts, 
were before deft., together with the 
prospectus, when he made his appli- 
cation : — Held : the arts. & not tho 
prospectus constituted the contract 
between the oo. 8c deft., 8c the fact 
that a call had been made less than one 
month after another was no defence 
to an action against deft, for the call 


so made. — -L yell Hydraulic Sluic- 
ing Co., Ltd. v. Hakcourt (1904), 23 
N. Z. L. R. 108.— N.Z. 


PART III. SECT. 17, SUB-SECT. 1.— 

A. (b). 

1484 i. Allotment as offer .] — Pltf. co. 
was about being organised, & deft, 
was asked to tako stock in it, & 
subscribe his name to a paper prepared 
for that purpose, agreeing to take ten 
shares : — Held : this was an offer 
made by the co. on the one side, 8c 
accepted by deft, on the other, & a 
complete contract was formed whioh 
made him liable as a stockholder 
to assessments. — European & North 
American Ry. Co. v. McLeod (1875), 
3 N. B. R. (Pug.) 3.— CAN. 

1484 ii. .] — Where in an action 

against an appet. for shares in a co., 
for specific performance of the contract 
for their purchase, it appeared that 
the co, had set aside certain shares for 
the appet. to be issued to him on 
payment of the balance of the purchase 
price. Sc that these shares had been 
previously allotted to a former appet., 
which allotment was later declared 
forfeited by the co., the question of 
whether or not the oo. properly 
forfeited the shares has no bearing 
on the question before the ct. — 
Graham Island Collieries v. Mcleod 
(1913), 19 B. C. R. 114.— CAN. 
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eommitteeman — Request to have shares reserved.] 

— The secretary to a co. wrote to A., a member of 
the provisional committee, informing him that the 
managing committee had apportioned 100 shares 
to each member of the provisional committee, & 
requesting to be informed on or before a certain 
day whether A. would take that or any less number 
of shares, otherwise the committee would consider 
that he declined taking any. A., in answer, 
requested that 100 shares might be reserved for 
him. The ct. directed an issue to try whether A. 
had accepted the shares. — Be Direct Birmingham, 
Oxford, Reading & Brighton By. Co., Onions’s 
Case (1851), 1 Sim. N. S. 394 ; 17 L. T. O. S. 138 ; 
61 E. R. 153. 

Annotation: — Consd. Re Eastern Counties Junction & 

Southend Ry., Mainwaring’s Case (1852), 2 De G. M. & G. 

66 . 

1487. — A provisional com- 

mitteeman of a provisionally registered railway 
co., on Oct. 9, 1845, wrote to the secretary in 
answer to an inquiry made by the latter, as follows : 

“ I should wish to have 100 shares reserved for 
me.” Nothing further took place till Nov. 21, 
when the secretary wrote to the committeeman as 
follows : “ The committee of management are of 
opinion that the payment of the deposit should 
be no longer delayed ; they therefore request ! 
that you will be so good as to pay the deposit on ; 
the 100 shares accepted by you.” On Nov. 27 
the committeeman replied thus : “ Inform me 
whether a sufficient amount of deposits has been 
paid up to enable the co. to go to Parliament this 
session, A if all the provisional committee have 
paid their deposits. Should that be the case, I 
shall not hesitate to pay also, that is, upon being 
clearly satisfied on these points ” : — Held : this 
was a conditional acceptance only, & the condition 
not having been performed, the committeeman 
was not a contributory . — Re Eastern Counties 
Junction A Southend Ry. Co., Mainwaring’s 
Case (1852), 2 De G. M. & G. 66 ; 21 L. J. Ch. , 
416 ; 19 L. T. O. S. 42 ; 16 Jur. 392 ; 42 E. R. 
795, L. J J . ; 

1483 , Offer to executors — Acceptance in ! 

own name by representative of survivor — Entered ! 
in names of executors.] — Directors of a banking i 
co. empowered to allot shares to existing share- I 
holders, offered certain shares to exors. of M. The ! 


as to amount of deposit paid up.] — Re Eastern 
Counties Junction A Southend Ry. Co., Main- 
waring’s Case, No. 1487, ante , 

1491. Time for acceptance — Offer sent to de- 
ceased member’s registered address.] — Pltf. was 
the extrix. of a member of a co. who was living 
at the date of a special resolution increasing the 
capital, & was, therefore, by virtue of art. 27 of 
Table A, entitled to the offer of a proportion of 
the new shares, but who died before the actual 
issue of the shares pursuant to the special resolu- 
tion passed in Apr. 1893. On May 11, 1893, 
circular letters were addressed to the shareholders 
calling upon them to state within ten days whether 
they wished to take the new shares to which they 
were entitled. One of these letters was addressed 
to “ the executor ” of the deceased member at an 
address which was not the registered address of 
the deceased member, A the letter never reached 
pltf. 

In May, 1894, pltf. became aware of the allot- 
ment of the new shares, & applied for the allotment 
to her of the shares to which the deceased member 
would have been entitled. The disposal of these 
shares had been deferred, A they were still in the 
hands of the co. The deceased member’s name 
was still on the register of shareholders : — Held : 
pltf. was entitled to allotment of the deceased 
member’s portion of the new shares. 

Qn. : as to the title of the legal personal repre- 
i sentative to the shares, if, as was not the case, the 
, co. had sent by post a letter containing the offer 
| directed to him at the registered address of 
| deceased member, or directed to the place of abode 
i or business of the representative or his solr., A, 
not having received an answer applying for the 
! shares within the time limited by the letter, had 
' proceeded to dispose of them otherwise. — James v. 

' Buena Ventura Nitrate Grounds Syndicate, 

: Ltd., [1896] 1 Ch. 456 ; 65 L. J. Ch. 284 ; 74 
L. T. 1 ; 44 W. R. 372 ; 12 T. L. R. 176 ; 40 Sol. 
Jo. 238, C. A. 

Annotations: — Refd. Llewtillyn v. KaHintoe Rubber Estates, 
[1914 j 2 Ch. 670. Mentd. Allen v. Gold Reefs of West 
Africa, Same v. Same, [1900) 1 Oil. 656. 

1492. Offer not sent to deceased member’s 

registered address.] — James v , Buena Ventura 
Nitrate Grounds Syndicate, Ltd., No. 1491, 
ante* 


offer was sent tt> P. who was not one of M.’s 1 
exors., but who had been conducting the affairs of I 
the survivor of them, & was accepted by him on his 
own account, but entered in the books in the names 


B. Contract subject to Condition, 

(a) Applications for or Agreements to Take Shares 

subject to Conditions, 


of the exors. : — Held : (1) P.’s acceptance did not 
constitute a valid & completed contract between 
P. & the co. ; (2) P.’s name must be removed from 
the list of contributories. — Re Leeds Banking 
Co., Mallorie’s Case (1866), 2 Ch. App. 181 ; 36 
L. J. Ch. 141 ; 15 L. T. 458 ; 15 W. R. 270, L. JJ. 

Annotation Generally, Mentd. J He Leeds Banking Co. 

Bxp. Matthewman (1866), 12 Jur. N. S. 982. 

1489. Application for shares unaccompanied 

by payment — Company may refuse.] — Re Inter- 
national Mining Syndicate, Ltd., Ex p. Smith, 
Re International Mining Syndicate, Ltd., 
Ex p, Simpson (1892), 36 Sol. Jo. 609. 

1490. Whether acceptance conditional — Inquiry 


i. What Applications or Agreements are Conditional, 

See , generally , Contract, Vol. XII., pp. 409 
et seq, 

1493. Condition relating to appointment to 
office — Stipulation by applicant for appointment.] — 

0., being the holder of shares in the D. co. in 1857, 
the directors of the B.P. society resolved that S., 
their managing director, should be authorised to 
sell to the shareholders in the lirst mentioned co. 
shares in the B.P. society at a certain price, A it 
was agreed between C. A the managing director 
that, in consideration of the former transferring 
to the latter the shares he held in the D. co., & 
paying £100, he should receive 300 shares in the 


PART III. SECT. 17, SUB-SECT. 1. — of tho co. C. directed the accountant he never saw the pads, advertisement, 

B. (a) i. to enter B.’s name in the stock-ledger or returns, & that ho did not know his 

n. Condition relating to appointment as a shareholder, which was done. , name was in any of them ; & on receipt 

to office — Stipulation by applicant Blotting pads were issued, & an adver- of a notice claiming a 5 per cent call, 

far appointment — As director— Condi- tisement published in a newspaper, he at once repudiated all liability :~- 

tion precedent .) — T. signed a power of & a return made to the Govt., with Held: the stipulation that ho was to 

attorney to C. to subscribe for twenty T.’s name inserted as a director in the be a director was a condition precedent 

shares of stock, Sc delivered it to him two former, A as a member in the to Ins becoming liable as a shareholder, 

on the understanding that it was not latter ; but no board was ever formed & T.’s name must be removed from 

to be used unless he became a director with T. as a director. T. swore that the list of contributories. — Re Stan- 
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Companies. 


Sect* 11* — The contract to take shares: Sub-sect* 1, 
B. (a) jj 

B.P. society, & be appointed the medical officer 
of the society for a particular district. The 
managing director in the same year induced 0. 
to execute the deed of settlement in respect 
of the 300 shares, but before execution C. again 
stipulated, not only that he should be appointed 
medical officer, but also that he should not be 
removed from that office except for misconduct, 
a condition which was assented to by the managing 
director, who, however, subsequently desired to 
retire from the engagement, & an angry corre- 
spondence having ensued, C. insisted that his 
subscription of the deed of settlement should be 
cancelled, & the managing director engaged by 
letter to treat the shares as forfeited & his signature 
to the deed as a nullity. No entry of the trans- 
action was, however, made in the books of the co. 
0. was never required to make any payment in 
respect of deposit or otherwise, nor was any scrip 
allotted to him. The co. was wound up in the 
year 1801 : — Held : the legal status or character 
of a shareholder was not complete in C. at the time 
of the winding up, & his name was therefore 
removed from the list of contributories. If there 
be an equity to avoid a contract to take shares in 
a co. on the ground of misrepresentation by a 
director or agent of a co., which contract has been 
legally completed & no proceeding taken to set 
it aside before the winding-up order, it is not 
available to the shareholder as a defence against 
being made a contributory.— He British Provi- 
dent, etc 1 ., Assurance Society, Coleman’s 
Case (1803), 1 I)e G. J. & Sm. 495 ; 8 L. T. 292 ; 
9 Jur. N. S. 813 ; 40 E. R, 190, L. C. 

1494. .] — A. signed an application for 

shares in a co. upon condition that he should be 
appointed secretary, & his acceptance of the 
office* was to be subject to further inquiries, which 
he had caused to be made respecting the position 
of the co. The shares were allotted the next day, 
but A., in consequence of information he received, 
declined the appointment, & required that the 
allotment should be cancelled. The co. was wound 
up voluntarily, & A.’s name was placed on the list 
of contributories : — Held : the application for 
shares was conditional, & the condition not having 
been fulfilled, A.’s name must be removed from 
the register & list of contributories, &, as he had 
been placed there without any justification, he 
must receive costs as between solicitor & client by 

dard Fire Insurance Co 
Case (1881), 7 O. 

o. ji 8 ** 7 nine doctor <£’ 

director ** — Appointment as “ mine 
doctor -Condition precedent .] — L. was 
employed by dofts., an incorporated 
vo., to canvass for subscriptions for 
their capital stock, & obtained from 
pltf. an application for 10 shares at 
3100 a share. L. sent the application 
to dofts.* manager with a memorandum 
attached, signed by L., to the effect 
that the subscription was conditional 
upon the appointment of pltf. as “ mine 
doctor & director.** Pltf. was 
appointed “ inino doctor,*’ but was 
not elected a director, dofts.* solr. 
advising that if would be illegal to 
appoint him. He acted as •• mine 
director,** Sc received pay therefor. 

No special allotment or shares was 
made to him, but he paid 3200 to defts. 
on account of his subscription. He 
claimed further remuneration for his 
services as physician Sc a return of the 
3200, as having been paid upon a 
condition unfulfilled : — Held : the ap- 

S ointment of pltf. as “ mine doctor ’* 
his appointment as director were 


way of damages, under 1882 Act, s. 35, for the 
extra expenses incurred by him. — Be National 
Equitable Provident Society, Wood’s Case 
(1873), 15 L. R. Eq. 230 ; 42 L. J. Ch. 403 ; 21 
W. R. 045. 

Annotation : — Reid. Re Scottish Petroleum Co., Anderson’s 

Case (1881), 43 L. T. 723. 

1495. As director — Condition subse- 

quent.] — Re Ystalyfera Co., Ltd. (1886), 2 
T. L. R. 900. 

1496. As agents & brokers — Agree- 

ment with directors — Condition collateral.] — Mare, 
Holmwood & Co. v . Anglo-Indian S.S. Co., 
Ltd. (1880), 3 T. L. R. 142, C. A. 

1497. Condition imposed by company — 

Application condition precedent to appointment.] — 

(1) R. being desirous of being appointed local 
manager for a joint-stock banking co., was 
informed by the agent of the co. that it would bo a 
condition of his appointment that he should take 
100 shares. He accordingly filled up an applica- 
tion for 100 shares in the usual form, which the 
agent forwarded to the directors with a letter from 
himself stating that the application was made on 
condition of R.’s being appointed local manager. 
The shares were allotted to him, but in consequence 
of his not being able to pay the deposit the directors 
refused to give him the appointment : — Held : 
R.’s application for shares was conditional, & he 
did not become a shareholder in the co. 

(2) H. being desirous of a similar appointment, 
made an application in the usual form for fifty 
shares, through the co.’s agent, but no letter was 
sent to the directors stating that the application 
was conditional on II. obtaining the appointment. 
The shares were allotted unconditionally to 11., who 
afterwards declined the appointment, but did not 
formally repudiate the shares : — Held : the appli- 
cation for shares was unconditional, & he became 
a shareholder in the co. — lie Universal Banking 
Co., Roger’s Case, Harrison’s Case (1808), 
3 Ch. App. 033 ; 18 L. T. 779 ; 10 W. R. 881, 
L. JJ. 

Annotations : — As to (2) Distd. Re London & Provincial 

Provident Assocn., Re Mogridge (1888), 57 L. .T. Ch. 932. 

Refd. lie General Provident Assce., Bridger’s Caso (1869), 

L. Tt. 9 Kq. 74 ; Richards v. Home Assce. Assocn. (1871), 

L. R. 6 C. P. 591. 

1498. .] — M. having applied for 

the post of district manager to the P. co., 
the secretary on Apr. 15, 1887, sent to him a 

t synopsis of terras, which required candidates to 
i take shares in the co. On Apr. 21, the secretary 
i wrote to M. that he had been selected for the post, 


him : — Held : the condition that B. 
should be appointed chief medical 
referee of the co. not having boon 
fulfilled, he was entitled to have his 
name removed from the list, of con- 
tributories. — lie Great Northern 
Assurance Co., Black’s Case (1915), 
32 W. L. R. 524 ; 9 W. W. R. 240 ; 
25 D. L. R. 703 ; 25 Man. L. R. 670.— 
CAN. 

q. — • — — - — Condition subse- 
quent.) — -An agreement to take shares 
was made upon the condition that 
M. should bo appointed to some local 
office in management of the bank Sc 
that his account should be taken over 
by the bank : — Held : assuming the 
condition to have been proved Sc the 
undertaking to have been that of the 
agent, the condition was a condition 
subsequent, & so no defence to a claim 
for payment for the shares, & M. was 
properly made a contributory. — Re 
Monarch Bank of Canada, Murphy’s 
Case (1919), 45 O. L. R. 412.— CAN. 

r. * Collateral agree • 

ment.h^ Where a person was sued on 
a promissory note made by him for 
the prioe of shares in pltf. co., he set 


Turner’s 


• » 


R. 448.— CAN. 


conditions precedent to the contract 
to take shares. — Gillespie v. Clover 
Bar Coal Co. (1911), 16 W. L. R. 534 : 
3 Alta. L. R. 238.— CAN. 

p. — — * As medical referee — 

Condition precedent. ] — Previously to 
the incorporation of the G. Co., B., 
a physician, was approached by the 
promoters of the proposed co.. Sc 
agreed to tako certain shares in tho 
co. subject to a condition that he should 
he appointed chief medical referee of 
the co. Ho signed an application in 
the ordinary form & paid a deposit 
of 3250, Sc gave his demand note for 
the balance upon the understanding 
that the note was not to he demanded 
until he received his appointment. 
Sc that, in the event of his not being 
appointed, tho promoters would cancel 
his application Sc return his money. 
The co. was subsequently incorporated, 
but B. received no notice of allotment 
of his stook. Before commencing 
business, the co. went into liquidation. 
On an application by the liquidator 
to have B. placed upon the list of 
contributories. Sc upon B. applying 
for the return of the moneys paid by 
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& enclosed a share application, which was in 
form unconditional. On Apr. 27, M. returned 
the application signed, together with a cheque for 
the price of the shares, & he duly received notice 
of allotment of the shares, but he never received 
any share certificates. On Apr. 29, M. read 
something in a newspaper which made him 
unwilling to become a shareholder, & stopped his 
cheque. On Apr. 30, he received from the 
secretary for signature a document called the 
official appointment, containing onerous conditions 
which did not appear in the synopsis. He declined 
to sign the official appointment, & on May 3 he 
repudiated all connection with the co. On 
May 25 the co. went into voluntary liquidation. 
The liquidator sought to make M. liable as a 
contributory : — Held : the application for shares 
was conditional upon the appointment being 
obtained : the negotiations between M. & the 
secretary were binding on the co. ; M. was entitled 
to reject the appointment ; & his name ought to be 
struck off the list of contributories. — Re London 
& Provincial Provident Assocn., Ltd., Re 
Mogridoe (1888), 57 L. J. Ch. 932 ; 58 L. T. 80L 

1499. Condition relating to retention bf office — 
Secretary — Resignation before shares all taken up.] 
— The directors of a limited co., who were autho- 
rised by their arts. “ to enter into, alter, rescind, 
or abandon contracts, in such manner as they 
should think fit,” & also, by another clause in 
their arts., with the previous sanction of a general 
meeting, to purchase the co.’s shares, or reduce or 
cancel unissued or forfeited shares, accepted an 
offer from T., their paid secretary, to take 1,000 
shares in order to raise money for the purposes of 
the co. After T. had taken & paid for 850 of the 
shares, he resigned his secretaryship, & the 
directors, in consideration of his resignation, 
resolved to relieve him from further payments in 
respect of such shares as he had agreed to take. 
The co. was subsequently wound up : — Held : 
the directors had not acted ultra vires in relieving 
T. from his obligation, & that T. was not a con- 
tributory . — He Nanteos Consols Co., Thomas’ 
Case (1872), 13 L. R. Eq. 437 ; 41 L. J. Ch. 305 ; 
26 L. T. 380 ; 30 W. R. 479. 

Annotation : — Mentd. Re County Palatine Loan & Discount 

Co., Teasdale’s Case (1873), 29 L. T. 707. 

1500. Condition relating to payment for shares — 
Calls to be set off against goods — Application 
absolute — Condition collateral.] — In July, 1863, 


E. applied for 150 £10 shares in a co. on the faith 
of an agreement with a promoter, subsequently 
ratified, that he should only pay 30s. per share in 
cash, & that the further calls should be set off 
against goods. E. paid a deposit of 10a. per share, 
& the shares were allotted to him in Aug., when he 
paid the further sum of 20a. per share. He 
received the certificates & was entered on the 
register. No goods were ordered, & the co. 
having been ordered to be wound up : — Held : E. 
must be on the list of contributories. 

Qu. : whether he could not sustain a claim 
against the co. to be indemnified against the calls, 
under the collateral contract to take shares only 
in payment for goods supplied. 

The real points for determination in this case 
may be said to be this, did Messrs. E. intend & 
agree to become members & shareholders in 
praesenti, with a collateral agreement as to what 
was to be the effect of their becoming shareholders ? 
Or on the other hand, did Messrs. E. agree that 
if & when a certain preliminary condition should 
be performed, & not otherwise, they would 
become members & shareholders. ... It appears 
to me that it would be impossible to do otherwise 
than answer the first of these questions in the 
affirmative (Lord Cairns, L.J.). — Re Richmond 
Hill Hotel Co., Elkington’s Case (1867), 
2 Ch. App. 511 ; 36 L. J. Ch. 593 ; 16 L. T. 301 : 
15 W. R. 665, L. JJ. 

Annotations : — Distd. Re Richmond Hill Hotel Co., Pellatt’s 
Case (1867), 2 Ch. App. 527. Consd. Re Saloon Steam 
Packet Co., Ex p. Fletcher (1867), 37 L. J. Ch. 49. Apld. 
Aberaman Ironworkfl v. Wickons (1868), 18 L. T. 305. 
Distd. Re Aldborough Hotel Co., Simpson 'h Case (1869), 
4 Ch. App. 184. Consd. Re General Provident Assce., 
Bridgets Case (1870), 5 Ch. App. 305. Refd. Re Anglo - 
Danish & Baltic Steam Navigation Co., Ex p. Salilgreen 
& Carrall (1867), 16 W. It. 121 ; Ilfracombe Ry. v. Nash 
(1870), 22 L. T. 209 ; Re Metropolitan Public Carriage 
& Repository Co., Cleland’s Case (1872), L. R. 14 Eq. 
387 : Paraguassu Steam Tram road Co., Black’s Case 
(1872), 8 Ch. App. 254 ; Re Harmony & Montague 
Tin & Copper Mining Co., Spargo’s Case (1873), 8 Ch. App. 
407 ; Re Limekouso Works Co., Coates’ Case (1873), 
L. It. 17 Eq. 169 ; Re Church & Empire Fire Insce., Pagin 
& Gill’s Case (1877), 6 Ch. 1). 681; Re Johannesburg 
Hotel Co., Ex p. Zoutpansberg Prospecting Co., [1891] 
1 Ch. 119. Mentd. Bailey v. Bowen (1868), 37 L. J. Q. B. 
61 ; Re Oriental Commercial Bank, Barge’s Case (1868), 
L. R. 5 Eq. 420 ; Ooregum Gold Mining Co. of India 
v. Roper, Wallroth v. Roper, [18921 A. C. 125 ; Re 
VVragg (1897), 66 L. J. Ch. 419. 

1501. Calls to be paid out of commission — * 

Application absolute — Condition collateral.] — A 

person employed by a newly established co. as a 


up as a dofenco that pltf. had promised 
to placo him in charge of certain of its 
operations : — Held : that was not a 
representation but a condition sub- 
sequent, or collateral agreement, which 
would not avail deft, for rescission of 
the principal agreement. — Princess 
Copper Mines, Ltd. v. Trklle, [1922] 
3 W. W. R. 69; 65 D. L. R. 53.— 
CAN. 


s. 


-.3— T. 


sub 


— - • j 

scribed for ten shares in a co. & paic 
half the price in two instalments. He 
was employed by the co. for a shori 
time with an understanding that hii 
salary would enable him to pay fo] 
his shares; he was discharged afte] 
he had made the second payment. He 
asserted his subscription was con 
ditional upon his employment ; — 
Held : the agreement to employ T, 
was collateral to his subscription foi 
the shares & he could not escape 
liability as a contributory. — Re Man 
Chester Stores, Ltd. (1922), m 
D. L. R. 669 ; 51 O. L. It. 637 ; 2 
0. B. R. 365.— CAN. 


t. As surveyor — Con- 

dition subsequent,} — A. applied for 
shares in a co., his letter of application 
containing the following condition : 


“ This application is made on the dis- 
tinct understanding that my firm is 
appointed surveyors to this co. over 
an average radius of thirty miles from 
Edinburgh 8c that my firm is also 
appointed advisory surveyors to the 
Advisory Board for Scotland at foes 
to be adjusted.” He paid the amount 
duo on application. His firm obtained 
the appointment as surveyors for the 
Edinburgh district, but were never 
made advisory surveyors to the Board 
for Scotland, the co. having gone into 
liquidation before that board was 
constituted : — Held : the application 
was one for an immediate allotment of 
shares provided the co. agreed to the 
conditions specified, & the condition 
as to the advisory surveyorship was not 
a condition precedent but subsequent 
8c collateral to the contract, 8c meant 
that his firm should obtain the appoint- 
ment when the board was constituted. 
— National House Property In- 
vestment Co., Ltd. v, Watson, [1908] 
8. C. 888 ; 45 Sc. L. R. 712; 16 
S. L. T. 96.— SCOT. 

1500 1. Condition relating to payment 
for shares — Calls to be set off against 
goods — Application absolute — Condition 
collateral. }— Def ts. subscribed under 


seal for certain shares in the capital 
stock of pltf. co., promising & agreeing 
with each other & with pltfs. to pay 
the full amount of the shares as 8c 
when payablo ; — Held ; the evidence, 
set out in the report, showed only a 
collateral agreement or representation 
by the president of the provisional 
board that paymont would be accepted 
in goods. Sc not a subscription con- 
ditional on such acceptance. — Kings- 
ton Street Ry. Co. v . Foster (1879), 
44 U. C. R. 552.— CAN. 

a. .) — On motion 

by a trustee in bkpoy. of an insolvent 
oo. against persons liable as contri- 
butories in respect of their subscrip- 
tions for shares in the co. : — Held : 
the members of a partnership who had 
subscribed for ten shares of $100 8c 
with whom there was an agreement 
that the co. would purchase goods 
from the partnership 8c allow fcho first 
$1,000 of goods to be applied in pay 
ment of the stock, were not relieved 
from payment by reason of goods not 
having been purchased to the full 
amount ; the purchase was not a 
condition precedent to the subscrip- 
tion ; the application of moneys 
owing for goods purchased upon the 
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B. (a) i.] 

local agent to induce j)ersons to take shares, 
applied for shares in the eo., on an understanding 
that he was to pay the calls out of the commission 
he received on shares disposed of by him, & was 
not to be otherwise liable for calls. His application 
was made for the avowed purpose of giving the 
co. credit in his neighbourhood through his 
holding a considerable number of shares. He 
applied for shares by a letter in the usual form, 
accompanied by a letter referring to the con- 
ditions as to payment. Shares were allotted to 
him, & he was entered on the register : — Held : 
this was not a case of a conditional contract to 
take shares, but of an absolute contract coupled 
with a collateral agreement, & appct. was a con- 
tributory. — Re General Provident Assurance 
Co.. Bridger’s Case (1870), 5 Oh. App. 305 ; 39 
L. J. Ch. 478 ; 22 L. T. 737 ; 18 W. R. 412, L. J. 

1502. Shares to be kept & paid for out of 

commission on placing further issue — Agreement 
to keep conditional on further issue.] — Re Monarch 
Insurance Co., Gorrissen’s Case, No. 1480, ^ 
ante . 

1503. Credit to be given out of specified 

fund — Condition subsequent.] — A new co. was 

constituted to take over the liabilities & assets 
& carry on the business of an old co. R., a share- 
holder in the old co., declined to take shares in the 
new co., but was willing to pay a sum of money 
on condition that he was relieved from certain i 
liabilities which he had incurred in respect of the ! 
old co. within two years. F. applied for shares j 
in the co. on the condition of being credited with j 
£1 per share paid into a fund by R. The shares | 
applied for by F. were allotted to him, & his name j 
was placed on the register, with the word “ con- i 
ditional ” marked against it. F. transferred some j 
of the shares for value to S. The co. went into j 
liquidation. R. had never paid the fund into ct. J 
not* having been relieved from his liabilities, & 
the co., therefore, were not entitled to it, & the 


condition attached to F.’s application was conse- 
quently not performed : — Held : the condition 
mentioned in F.’s application was a condition 
subsequent, which, after liquidation of the co., 
could not be enforced, & F. was therefore a 
member of the co. within 1802 Act, s. 23, & ought 
to be placed on the list of contributories, & S., 
his transferee, ought also to be placed on the 
list of contributories. — Re Southport & West 
Lancashire Banking Co., Fisher’s Case, Sher- 
rington’s Case (1885), 31 Ch. D. 120 ; 55 L. J. Ch. 
497 ; 53 L. T. 832 ; 34 W. R. 49, 335 ; 2 T. L. R. 
49, C. A. 

Annotations : — Mentd. Postlethwaite v. Port Phillip & 

Colonial Gold Mining Co. (1889), 43 Ch. D. 452 ; Me 

Macdonald, [1894J 1 Ch. 89. 

See, also, No. 6420, post. 

1504. Condition of obtaining contract for work.] 

— S., a builder, wrote a letter to the directors of a 
hotel co., stating that in consideration of the 
contract for making the alterations at the hotel 
being secured to him, he agreed to subscribe for 
300 shares, & pay the deposit, as soon as he was 
satisfied that 1,500 shares, including his, had been 
subscribed for, & that the directors had passed a 
resolution that he should have the contract for the 
alterations. The calls on the shares were to be 
set off against the amount due on the contract. 
The directors accepted the application on the 
terms of his letter, & passed a resolution to the 
effect required. They then sent an unconditional 
notice of allotment of 300 shares to 8., &> entered 
his name for that amount on the register. 8. did 
not return the notice of allotment ; but, having 
ascertained that the resolution had been passed 
& 1,500 shares taken up, sent in a formal applica- 
tion & paid the deposit. No further allotment 
was made to S. ; the certificates were not delivered 
to him, nor was he called upon to pay any calls. 
He afterwards attended two meetings of share- 
holders for the purpose of seeing that the contract 
was secured to him. No contract for alterations 
was ever prepared, & shortly afterwards the co. 
was wound up voluntarily : — Held : (1) the 


price of the shares was merely a method 
of paying the price. — Re Manchester. 
Storkh/Ltd. (1922), 69 I). L. R. 669 ; 
51 O. L. It. 637 ; 2 C. B. R. 365.— 

CAN. 

b. Certain percentage to be 

paiel before valid — Condition precedent.] 
— Tho act of incorporation of A. Co. 
providod that no subscription to stock 
should bo legal or valid until 10 per 
cent should have boon actually & 
bond fide, paid thereon. This co. was 
amalgamated with B. Co., & when the 
latter was wound up, applts. were 
plaoed upon the list of contributories : 
— Held : applts., who had subscribed 
for stock but paid nothing thereon, 
were improperly made contributories. 
— Re Standard Fire Insurance Co., 
Kelly’s Case, Barber’s Case, Copp, 
Clark Sc Co.’s Case, Gaston’s Cask 
(1885), 12 A. R. 486; 12 S. C. R. 
644.— CAN. 

o. Shares to be kept <$* paid 

for when able .3 — Nelson v. Fraser 
(1906), 14 S. L. T. 513.— SCOT. 

15041 . Condition of obtaining contract 
for work.] — Pltf., as a croditor of the 
co., sued deft., as a shareholder, for the 
amount remaining due on his shares. 
Deft, pleadod that it was agreed 
between deft, & the co. that if he would 
sign an agreement to take the shares 
the co. would give him a contraot for 
the construction of the railway then 
to be constructed, & that unless Sc 
until the contraot should be so given 
deft, should not be bound by the 
agreement or become thereby a share- 
holder ; Sc in pursuance of said agree- 


ment, & not otherwise, deft, signed 
tho agreomont. Deft, alleged that 
without any default on his part, tho 
co. refused to give him tho contract, 
& gave it to another ; Sc that, except 
as aforesaid, he never subscribed for 
or became the owner of the shares. 
In another plea deft, alleged that he 
did subscribe for the shares on the 
same agreement ; & that until the 
contraot should be given to him he 
was not to be bound by such sub- 
scription ; that the contraot was 
given to another, as in the former pica ; 
Sc that deft, had never paid, nor been 
asked to pay, anything on the shares, 
nor had he been reoognised or treated, 
or done any aot, as a shareholder in 
respect of said shares ; Sc that, other 
than as aforesaid, he never subscribed 
for or beoame the owner of said 
shares Held : both pleas were good, 
as showing that deft, never became 
a shareholder so as to be liable to 
creditors. — Bullivant v. Manning 
(1877), 41 U. C. R. 517.— CAN. 

1504 li. — — •.} — Pltf., a creditor of a 
railway co., sued deft, as a share- 
holder for the amount unpaid on the 
shares. It appeared that deft, had 
signed the stook book of the co. for 
forty shares, but he alleged that this 
was done upon the faith of an oral 
agreement with L., a provisional 
director Sc chief promoter of the co., 
that deft. Sc another should receive 
the contract for building the road. 
Deft, had not received any formal 
notice of the allotment of the shares, 
but he paid 10 per cent thereon, 
because, as he alleged, L. told him 


that he would not get the contract 
unless he paid it. He also attended a 
mooting of the shareholders, & seconded 
a resolution granting an allowance to 
tho directors : — Held : the payment 
of the 10 nor cent made him a share- 
holder, & he could not repudiate his 
liability on the ground that he had not 
been awarded the contraot, for L. had 
no powor to bind the co. by annexing 
such an agreement to his subscription. 
— Wilson v. Ginty (1878), 3 A. R. 
124.— CAN. 

1504 iU. Pltf., a creditor of a 

railway co., sued deft., as a shareholder 
therein, for unpaid stook. Deft, had 
signed tho stock-book which was 
headed with an agreement by the 
subscribers to become stockholders 
for the amount set opposite their 
respective names, & upon allotment 
by the co., “ of my or our said respec- 
tive shares,” they covenanted to pay 
the co. 10 per cent of the amount of 
said shares Sc all further calls. A 
resolution was subsequently passed by 
the co. instructing their secretary to 
issue allotment certificates to each 
shareholder for the shares held by 
him. The secretary accordingly pre- 

S ared such certificates, the one for 
eft. representing that the co. “ in 
accordance with your application for 
fifty shares,” etc., “ have allotted you 
shares amounting to 15,000.” These 
certificates wore not sent to the share- 
holders, but were handed to the oo.’s 
brokers for delivery to them. The 
brokers published a notice in a daily 
paper that these certificates were lying 
at their office, but did not send written 
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contract to take the shares was conditional on S. 
having the contract to make the alterations ; 
(2) the condition was not performed by the 
mere passing of the resolution that S. should 
have the contract ; (3) S. had not waived the 
condition by not returning the notice of allotment, 
or by attending the meetings of shareholders ; 
(4) S. was, therefore, not a contributory of the co. 
— Re Aldborough Hotel Co., Simpson’s Case 
(1809), 4 Ch. App. 184 ; 39 L. J. Ch. 121 ; 17 
W. R. 424, L. JJ. 

Annotation: — As to (3) Eefd. Re Tavarone Mining: Co., 

Pritchard’s Case (1873), 28 L. T. 625. 

1505. .] — Messrs. R., contractors, made an 

offer to the H. co. to execute certain works con- 
templated by the co. on certain terms, & to take 
paid-up shares in the co. to the extent of one-fourth 
of the contract. Their offer was accepted with 
certain modifications, & an agreement was 
accordingly executed in July, 1805, between 
Messrs. R. & the co., whereby it was agreed that 
Messrs. R. should take 2,000 £10 shares in the co., 
on which they were to pay £3 per share, & that the 
co. should give them possession of the land required 
for the works within six weeks from the date of the 
agreement, or as soon thereafter as might be 
practicable. The co. did not get possession of the 
land till Mar. 1866, & were consequently unable 
to fulfil their part of the agreement. Messrs. R. 
in Dec. 1865, threatened to file a bill to set aside 
the contract, but they did not do so till Apr. 1867, 
having in the meantime negotiated with the 
co. with a view to having the contract price 
raised : — Held : time was of the essence of the 
contract, & the agreement to take the shares was 
conditional on Messrs. R. having the contract, but 
the delay made by them in filing their bill was 
fatal. — Rankin v. Hop & Malt Exchange Co. 
(1869), 20 L. T. 207. 

1506. Agreements to take shares on amalgama- 
tion of companies — Conditional on amalgamation 
being carried out.] — A contract was entered into 
between co. H. & co. L., that the former co. should 


purchase the business & property of the latter co. 
The contract contained a proviso that if by July 1, 
1869, there should not be allotted & registered in 
the books of co. H., in the names of responsible 
parties, at least 2,500 shares, either co. might, 
within ten days, rescind the contract. £6,000 part 
of the purchase-money, was to be paid at once, & 
the balance partly in shares of the H. co., which 
were to be allotted to such of the shareholders^ in 
the L. co. as should agree to accept them in lieu 
of their shares in the L. co., & paid-up to the same 
extent. S., the chairman of the L. consigned an 
undertaking to the H. co. that if certain specified 
shareholders in the L. co. did not apply for shares 
in the H. co., ho himself would apply for & 
take an allotment of such shares. The £6,000 
deposit was paid by the H. co. to the L. co. & was 
by them handed over to S. in discharge of some 
liabilities which he had incurred for them. The 
requisite number of shares in the H. co. was not 
allotted by July 1, 1869, & within ten days the 
L. co. rescinded the contract. The H. co. put S. 
on their register for the shares referred to in 
his undertaking : — Held : the undertaking signed 
by S. was only an agreement to take shares, 
conditionally upon the contract for purchase being 
carried out, &, therefore, he was entitled to have 
his name removed from the register of co. H. — 
Simpson v. Heaton’s Steel & Iron Co., Ltd. 

j (1871), 25 L. T. 179 ; 19 W. R. 614, L. JJ. 

I Annotation : — Menfcd. Re Tees Bottle Co., Davios* Case 

j (1875), 33 L. T. 834. 

1507. .] — The S. insurance co., which 

was a Scotch co., was empowered by its arts, of 
assocn. to sell & dispose of its business to any other 
co., but the arts, contained no express power to 
amalgamate with another co. By an agreement 
between the S. co. &> the E. co. the S. co. agreed to 
transfer its business to the E. co. on the terms 
that the shareholders in the S. co. should receive 
shares in the E. co. in exchange for their shares in 
the S. co. The agreement was approved by the 
shareholders of the S. co. at a general meeting, & 


noticos to the subscribers. Deft, 
never called for or received his certifi- 
cates of allotment Sc never paid the 
10 per cent. He swore that he signed 
upon a verbal agreement with one L., 
a promoter & a provisional director 
of the co., that ho & another Bhould 
receive the contract for building the 
road, which was never awarded to 
them ; & that ho nevor had any notice 
of the allotment having boon made to 
him: — Held : deft, was not liable, as 
tho evidence was not sufficient to provo 
notice of allotment to him ; & if ho 
had received notice of allotment, the 
fact that the contract was not awarded, 
as promised, would have formed no 
defence, as L. had no power to bind 
the co. by annexing such an agreement 
to his subscription. — Nasmith v. Man- 
ning (1881), 5 S. C. R. 417.— CAN. 

d. Application for shares — Sub- 
sequent compromise.) — C. subscribed 
for 160 shares in the H. Co., the sub- 
scription list being headed : “ We sub- 
scribe for 6c agree to take the number 
of shares of the capital stook of the 
H. Co. set opposite our signatures, & 
to pay on account thereof 50 per cent 
to the secretary-treasurer of the co. 
in quarterly payments of 121 per oent 
each of the amounts subscribed for by 
us respectively, the first of such 
payments to be made on Feb. 1, 1882.° 
One of the by-laws of the co. provided 
for the calling of the second 50 per 
cent of the stock subscribed at any 
time after Nov. 1, 1882, on thirty days’ 
notice. In Aug., 1883, the president 
of the oo. arranged with C. that he 
should sign for eighty shares on the 
terms of a new stock-book which had 


been opened, & that U.’s original stock 
was to he treated as oancellod. C. 
accordingly signed the new book. 
This arrangement with C. was never 
communicated to tho shareholders of 
the co. In Jan., 1884, a winding-up 
order was mado, & C. was subsequently 
declared a contributory to tho amount 
of 160 shares. C. appealed, claiming 
to be a contributory only to the 
amount of eighty shares, on the ground 
that the arrangement of Aug. 1883, 
was a valid compromise, entered into 
with him because he subscribed 
originally on the understanding that 
the co. was not to go into operation 
before all the stock was subscribed for, 
8c that only 50 per cent of his sub- 
scription would have to be paid : — 
Held : the subscription was uncon- 
ditional, 6c though expressly providing 
for payment of 50 per cent, it was not 
inconsistent with the balance being 
paid when required. — Fuohes v. 
Hamilton Tribune Printing & 
Publishing Co., Cofp’s Case, (1885), 
10 O. It. 497. — CAN. 

e. Conditional acceptance of shares 
— Condition not carried out — Collateral 
agreement.) — An agent for promoters 
of co. about to be formed told persons 
residing at S. that if they took shares 
in the proposed oo. the whole of tho 
money paid for shares taken up at 
S. would be applied in building a butter 
factory which would then become their 
own property, 6c it the factory was not 
erected the money would be returned 
intact. In some oases this was stated 
on receipts for money subscribed. 
Shares were allotted to appets., notices 
of meeting 6c calls sent to them, 6c they 


paid calls. Before tho factory was 
erected tho co. went into liquidation : 
— Held : there was a contract in 
i preeseivti to take shares containing 
agrement that something should bo 
j done after membership was completed 
| & those persons must bo on list of 
I contributories. — Re Australian Pro- 
ducers & Traders, Ltd., [1906] 

| V. L. R. 511.— AUS. 

f. .] — A. agreed 

with B., as agent for a proposed oo., 
to sell to him certain land, to bo paid 
for partly in cash & partly on terms. 
The contract contained an undertaking 

i by A. to apply for shares in tho co.. 
to be paid for by A. The contract 
was assigned by B. to tho co. when 
formed 8c A. became the registered 
holdor of tho shares. Tho co. failed 
to complete the contract of sale. The 
co. having gone into liquidation A. 
applied for removal of his name from 
the list of contributories : — Held : 
the agreement to take the shares being 
collateral 8c unqualified, 6c not con- 
ditional on payment for the land being 
made by the co., the application must 
fail. — Re Sarra (1919), V. L. R. 667.— 
AUS. 

g. Condition precedent.) 

— Upon a sale of shares of the capital 
stock of an incorporated co., tho agree- 
ment of sale contained a covenant; b> 
the vendee, deft., to pay tho purchase 
money ; a clause (2) by which the 
vendors, pltfs., guaranteed that tho 
assets of the oo. consisted of the pro- 
perty set forth in a schedule ; 6c a 
clause (6) by whioh pltfs. guaranteed 
that the assets of the co., over 6c above 
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Sect. 17. — The contract to take shares: Sub-sect. 1, 

B. (a) i. & ii.J 

a deed of transfer was executed by the co. & sent 
to the E. co., but before its execution by the E. co. 
had been completed according to the formalities 
of the Scotch law a petition was presented under 
which the E. co. was wound up. D., a share- 
holder & director of the S. co. t sent in his share 
certificates to the secretary of his co. to be ex- 
changed, & certificates of shares in the E. co. were 
forwarded to him in exchange, but he did not 
answer the letter or sign the receipt for the shares, 
& after the petition for winding up the E. co. 
had been presented he returned the certificates 
& refused to accept the shares : — Held : (1) the 
amalgamation was ultra vires , not being a sale 
within the powers of the S. co. ; (2) if it had been 
intra vires it was never completed ; (3) although 
D. had taken a prominent part in the negotiations, 
his sending in his certificates was conditional 
on the amalgamation being valid & finally com- 
pleted ; &, having entered into no personal 

negotiation with the E. co., he was not bound to 
be a shareholder in that co. His name, therefore, 
was removed from the list of contributories. 

A power given to a special general meeting of a 
co. “ to sell, dispose or otherwise deal with ” the 
business, etc., of the co., does not authorise a 
transfer of the business to another co. upon the 
terms of an exchange by the members of the 
transferring co. of their shares in that co. for shares 
in the transferee co. — Re Empire Assurance 
Corpn., Dougan’s Case (1873), 8 Ch. App. 540 ; 
42 L. J. Ch. 400 ; 28 L. T. 049 ; 21 W. R. 495, 
L. JJ. 

Annotation : — Generally, Mentd. He United Ports & General 

Insee., Beck’s Case (1874), 30 L. T. 346. 


1508. .] — Re Lovibond & Sons 

(1900), Ltd. (1901), 17 T. L. R. 315. 

See, also, Nos. 1510, 1667, 1673, 1674, 1717, 2319, 
post. 

1509. Conditional appointment of specified 
director.] — Re London & Hamburg Bank, Ex p. 
Preston & Henry, No. 1528, post. 

Compare Nos. 783, 784, ante. 

1510. Application for shares in company “if 
limited ” — Applicant with notice that company 
unlimited — Application not conditional.] — A 
shareholder in a limited co. A., which was being 
amalgamated with an unlimited co. B., received 
a printed form of application for shares in B. co., 
which he filled up with an application for ten 
shares, inserting, in writing, after the word “ co.,” 
the words “ if limited.” The answer he received 
in May, 1869, was, that the directors of B. co., 
had considered his application & had allotted him 
ten shares “ in pursuance thereof,” & had entered 
his name in the register. On June 1, 1869, he 
wrote, “ Send me certificate for my ten shares in 
exchange for this allotment letter.” The cer- 
tificates were sent. Nothing more was done until 
Nov. 6, 1869, when the co. was ordered to be 
wound up. In the form of application for shares, 
& in the allotment letter, the A. co. was always 
properly described as “ limited,” & the B. co. 
was properly described without that word. The 
appet. upon being settled on the list of contri- 
butories, sought to be relieved, on the ground that 
what he had contracted for were shares in a limited 
co. : — Held : (1) the absence of the word “ limited ” 
was sufficient notice to the appet., especially to a 
shareholder in a limited co., that the co. for shares 
in which he was applying was unlimited ; & the 
insertion by him of the words “ if limited ” into 


certain specified ones, were correctly i 
set fortli in the schedule, Sc provided 
that if, upon investigation Sc examina- 
tion, it turned out that the assets 
or any of them were not forthcoming 
& could not be delivered, the value of 
the deficiency should he estimated 
by arbitartors & the amount of their 
award deducted from the purchase 
money. Deft, alleged a deficiency 
in timber lands sot forth in the schedule. 
Sc an arbitration was held & an award 
made finding the extent of the 
deficiency of the timbor & the value 
thereof. The award was set aside, 
by an ordor of the ct..» not appealed 
from, on the ground that the arbitrators 
had no power to decide upon tho extont 
of the deficiency, but only upon the 
value, after the extent had been other- 
wise ascertained. Pltfia. having brought 
this action for the balance of the price 
of the shares, deft, alleged a deficiency 
in the timber, but did not counter- 
claim in respect thereof :• — Held : the 
covenant to pay the purchase money 
was independent of tho covenants 
contained In clauses 2 Sc 6 ; & assuming 
that clause 2 was independent of 6, 
it was open to deft, to counterclaim 
under 2, Sc to prove the deficiency, 
if any, & the value of it, & in this 
way obtain the fulfilment by pltfs. 
of the guaranty ; but deft, had not 
done this ; & he should not, upon 
appeal from a judgment in favour 
of pltfs., be allowed to amend. — 
Cuddy v. Cameron (1911), 19 W. L. R. 
282 ; 1 W. W. R. 35.— CAN. 

h. On new shares being al- 

lotted — Condition precedent.) — On T.’s 
application the ot. ordered his name to 
be removed from the register of mem- 
bers in respect of his shares on the 
ground that his application for shares 
was, upon its terms, conditional on 
7,500 snares of the new issue being 
allotted. — Murray v. Leonard Heat 
Electric Co., Ltd. (In Liquidation), 
11922] V. L. R. 728.— AUS. 


k. Subsequent agreement.) — 

Application by liquidator to place J. 

& M. on the list of contributories in 
tho winding up of a co. The J. & M. 
Co. of T., who had purchased the 
business of the H. Co. of W., Sc had i 
carried on business for some time under 
tho latter name petitioned in Aug. 
1905, for incorporation as a joint-stock 
co. under the name of the J. Sc M. Co. 
of M. On this petition J., one of 
petitioners, subscribed 37,000 stock. 
After incorporation J. Sc M. each sub- 
scribed shares to the value of $20,000, 
which they agreed to pay up as & 
when demanded by tho co. These 
were duly allotted to them. In Sept, 
an agreement between .1. Sc M. & the i 
co. was executed by which the co., ! 
for the consideration therein expressed, 
agreed to issue fully paid-up & non- 
assessable shares to them, being those 
for which they had already subscribed, 

Sc it was in consequence of this agree- 
ment that J. & M. sought to escape 
liability : — Held : the original agree- 
ment under which J. Sc M. subscribed 
for the shares was separate from the 
later agreemont of Sept., the former 
not being conditional on the terms of 
the latter. J. & M. wore not applying 
for shares conditionally & were each 
liable to the extent of $20,000. — Re 
Jones Sc Moore Electric Co. op 
Manitoba (1908), 7 W. L. R. 527.— 
GAN. | 

l. Agreement to take shares on re- 
organisation of company — Conditional 
on reorganisation being carried out .]— 
Pltf., suing as assignee of an appeal 
bona given by defts. to G. Sc M. on 
an appeal, which was dismissed, by 
S. & the H. Co. from a judgment 
recovered by G. Sc M., claimed tho 
amount of the judgment with costs I 
Sc interest, less a sum realised by the 
sheriff on G. Sc M.’s ft. fa. goods by 
the sale to pltf. of a mill & fixtures 
erected by the H. Co., on Crown lands, 
which the oo. occupied under a letter 


of license from the commr. of Crown 
lands. Defts. were shareholders in 
tho co., & after the sheriff’s sale they 
& pltf. agreed to take Bteps to 
reorganise the co., pltf. to accept shares 
in satisfaction of his claim. This 
agreement, which pltf. had refused to 
carry out, was relied on as a defence 
to this action. At tho trial the judge 
held that the agroomont was too vague 
for specific performance. Sc was there- 
fore no defence ; Sc being of opinion 
that nothing passed by the sheriff’s 
sale to pltf., ho gave judgment for the 
whole amount of tho original judgment 
of G. & M. with costs & interest, against 
the wish of pltf., who claimed only 
the reduced amount. Dofts. moved 
against tho judgment respecting the 
agreement, & a div. ot. of two judges, 
while agreeing that it was too vague 
for specific performance, differed as 
to its affording a defence to tho action. 
Pltf. also moved to reduce Ids judgment 
by deducting the amount of his bid 
at the sheriff’s sale ; but that order, 
by reason of tho judges disagreeing, 
was not granted : — Held : the agree- 
ment was only to accept shares in 
case the co. was reorganised, Sc such 
agreemont afforded no defence to this 
action ; 8c the judgment could pro- 
perly be varied by entering it for the 
reduced amount. — Brundagk t>. 
Howard (1885), 13 A. R. 337. — CAN. 

m. Application for shares — Con- 
ditional on no further calls being made 
thereon.) — Deft, applied for shares on 
condition that no further calls would 
bo made thereon* Sc the shares were 
allotted him on said condition. He 
gave his cheque in payment, 8c proxy 
to vote on Bald shares, but objection 
was raised as to his right to vote on 
the shares, as they had been sold at a 
very large discount. When deft, 
was informed of the objection being 
raised he at once stopped payment of 
his cheque & informed the president 
that he would have nothing to do 
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the form of application was not effectual in 
imposing a condition upon the contract ; (2) he 
had lost any right to relief against the co. which 
ho might otherwise have had, by delay & 
acquiescence. — Re United Ports Insurance 
Co., Perrett’s Case (1873), 15 L. R. Eq. 250 ; 
42 L. J. Ch. 305 ; 28 L. T. 255 ; 21 W. R. 401. 

1511. Subscription of total capital.] — Gal- 
vanized Iron Co. v. Westoby, No. 1189, ante . 

1512. Joint applicant for shares — Each applicant 
to take specified number — Conditional on each 
taking shares.] — Re International Mining 
Syndicate, Ltd., Ex p. Smith, Re International 
Mining Syndicate, Ltd., Exp . Simpson, No. 1489, 
ante. 

See, further, cases in Sub-sect. 3, D. (h) ii., post. 

Conditional acceptance of shares offered by 
company.] — See No. 1487, ante. 

Condition not disclosed to company — Known to 
agent of promoter — Underwriting agreement.] — 

See No. 1174, ante, 

ii. Effect of Conditional Applications or 

Agreements, 

1513. Illegal condition — No defence to statutable 

liability for calls.] — By an agreement, dated July, 
1847, A. agreed with an incorporated railway co. 
to take certain shares & to pay £4 per share in 
respect thereof on or before Aug. 15, 1847, & that 
so soon as £15 per share should have been paid on 
the shares, & the co. was in a position legally to do 
so, they should deliver to A. mtge. debentures of 
the railway co., bearing interest, for the sum of 
£24,975 being at the rate of £5 per share. This 
agreement was duly confirmed by the co. & A.’s 
name was in consequence of it, & without any 
other authority, entered in the register of share- 
holders, & he had notice of such entry & register 
on such authority, & confirmed & ratified the 
same & assented thereto. A. was elected & acted 
as a director of the co. after the making the 
agreement, & his name remained on the register 
as the person entitled to these shares, until a call 
was, in Dec. 1847, duly made upon them, of which 
he had due notice. In an action against A. to 
recover the call, the register of shareholders, 
duly authenticated & containing an entry of A.’s 
name as a shareholder, was produced at the trial : 
— Held: (1) A. was liable as a registered share- 
holder to the call ; (2) assuming the stipulation 
as to the delivery of the mtge. debentures to be 
illegal, it would be no defence to an action brought, 
not upon an executory contract, but on the 
statutable liability to pay calls ; (3) but, the 


stipulation being merely that the co. would 
deliver the mtge. debentures when they were in a 
position legally to do so, was not illegal, & would 
not vitiate the contract on the part of. A., &, 
therefore an action for the call made in Dec. 
1847, might be maintained without proof that A. 
had paid the £4 per share. — West Cornwall Ry. 
Co. v, Mowatt (1850), 15 Q. B. 521 ; 19 L. J. Q. B. 
478 ; 15 L. T. O. S. 247 ; 15 Jur. 101 ; 117 E. R. 
550. 

Annotation : — Generally, Mentd. Brighton Arcade Co. v. 
Dowling (1868), 37 L. J. C. P. 125. 

1514. Condition must be intra vires the com- 
pany.] — In July, 1863, P. applied for fifty £10 
shares in a co. on the faith of an agreement with a 
director that he should receive orders for goods 
to the extent of at least £1,000, that he should 
only pay 30s. per share in cash, & that the calls 
for the rest should be set off against the goods. 

; He paid, on application, a deposit of 10,9. per share. 
The agreement was, with an additional term, 
ratified by the board of directors in Nov. 1803. 
i Iri Dec. 1863, P. wrote to the co., declining to 
proceed further in the matter. In July, 1864, 
the secretary wrote to P., requiring him to pay 
£3 10s. per share for calls. No letter of allotment 
had ever been sent to P., but he had been put on 
the register. In Nov. 1866, an order was made for 
winding-up the co. : — Held: (1) P. was not a 
contributory, for he had only agreed to take shares 
upon the conditions of the special agreement as 
to set-off, which, if ultra vires of the directors, was 
not binding on the co., &, therefore, for want 
of mutuality, not binding on P. : &, if intra vires , 
was still not enforceable against P., because the 
stipulations on the part of the co. had become 
incapable of being performed. An agreement 
that the calls payable by a tradesman who is a 
shareholder in a co. shall not be payable in cash, 
but only by set-off against goods supplied by him, 
is in general ultra vires ; (2) where a person applies 
for shares in a co., there is in general no binding 
contract to take shares until the co. have com- 
municated to him an allotment of shares. — Re 
Richmond Hill Hotel Co., Pellatt’r Case 
(1867), 2 Ch. App. 527 ; 30 L. J. Ch. 013; 10 
L. T. 442 ; 15 W. R. 726, L.JJ. 

Annotations: — As to (1) Apld. Re AM borough Hotel Co., 
Simpson's Case (1869), 4 Ch. App. 184. Distd. Re Patent 
Paper Manufacturing Co., Addison’s Case (1869), 21 L. T. 
654. Consd. Gardner v. Iredale, [1912] 1 Ch. 700. Retd. 
Re Oriental Commercial Bank, Barge’s Case (1868), 18 
L. T. 227 ; Re General Provident Assce., Bridger’s Case 
(1869), L. B. 9 Eq. 74 : Re Nanteos Consols Mining Co., 
Thomas’s Case (1872), 20 W. It. 479 ; Paraguassu Steam 
Tramroad Co., Black’s Case (1872), 8 Ch. App. 254 ; Re 
Harmony & Montague Tin & Copper Mining Co., Spargo’s 


with the shares : — Held : doft.’s name 
should bo removed from the list of 
contributories. — Re Lake Ontario 
Navigation Co. (1910), 15 O. W. R. 
23 ; 20 O. L. R. 191. — GAN. 

n. Sub -underwriter applying for 
shares — Sub-underwriting contract not 
known to company,] — An offer to under- 
write a specified numbor of shares was 
made on a printed form of letter by 
a sub-underwriter who forwarded the 
complete letter to the underwriter, 
along with an application addressed 
to the co. issuing the Bhares for the 
specified number of shares Sc a choquo 
in their favour for the amount payable 
on application. The letter bore that 
the sub-underwriting contract & the 
application should be irrevocable. 
The underwriter signed a dooquet of 
acceptance printed on the letter Sc 
retained the letter, but made no 
intimation of his acceptance to the 
sub-underwriter. The sub-underwriter’s 
application for shares Sc his cheque 
were afterwards forwarded by the 
underwriter to the co., but no men- 

J. — VOL. IX. 


tion was made to the co. of the 
sub -underwriting contract. The sub- 
underwriter received an allotment 
of shares to the number applied for, 
& hiB cheque was cashed oy the co. 
Thereafter ho refused to pay instal- 
ments on the ground that the under- 
writer having failed to intimate 
acceptance of his offer, had no autho- 
rity to transmit Ids application to the 
co. In an action at the instance of 
the co. against the subunderwriter : — 
Held : the application to the co. for 
the shares was a Ann application, 
but was not conditioned by the 
terms of the sub-underwriting letter ; 
& accordingly the allotment to the 
sub -underwriter was valid. — Premier 
Briquette Co. v , Gray, [1922] S. C. 
329.— SCOT. 

PART III. SECT. 17, SUB-SECT. 1.— 
B. (a) ii. 

1514 i. Condition must be intra vires 
the company.}— Shares were issued by 
a railway co. under a private Act 
which gave them power to issue shares 


under conditions or terms. The shares 
so issued were to be redeemable at 
the option of the shareholders. The 
question was whether such a term 
or condition was one which could be 
validly attached to the issue of shares 
under the Act & whether, if not, the 
company could repudiate such terms 
& conditions as being ultra vires : — 
Held : such term as to redemption was 
contrary to public policy & ultra vires , 
Sc tho shareholders became share- 
holders Sc must remain as such. — Pott 
& Murray v. Dublin, Wicklow & 
Wexford Ry. Co. (1869), I. It. 3 C. L. 
421.— IR. 

1514 ii. .] — A. applied for shares 

in a co., Sc paid the amount due on 
application, on tho express condition 
that the firm of which he was a member 
should be appointed to a certain office. 
Sc that he should be at liberty to pay 
up the balance due upon his snares by 
fees to be earned by the firm. Before 
the balance had been paid, the co. 
went into liquidation. The co. Sc 
its liquidator sued A. for the amount 

R 
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Sect. 17 . — The contract to take shares: Svb-sed. 1, 


B . (a) ii.] 

Case (1873), 8 Ch. App. 407 ; Re Limehouse Works Co., 
Coates Case (1873), L. It. 17 Eg. 169 ; Re Church & Empire 
Fire Insce., Pagin Sc Gill’s Case (1877), 6 Ch. D. 681 ; 
He Johannesburg: Hotel Co., Ex p. Zoutspansberg Pros- 
pecting: Co., 11891] 1 Ch. 119: Ooregum Gold Mining: 
Co. of India v. Hoper, Wallroth v. Roper, [1892] A. C. 
125 ; He Wragg, [1897] 1 Ch. 796. As to (2) Consd. Re 
International Contract Co., Lcvita's Case (1867), 3 Ch. 
App. 36 ; He Saloon Steam Packet Co., Ex p. Fletcher 
(1867), 37 L. J. Ch. 49. Folld. British Sc American Tele- 
graph Co. v. Colson (1871), L. R. 6 Exch. 108. Reid. He 
Universal Banking Corpn., Gunn’s Case (1867), 3 Ch. App. 
40 ; He Peruvian Rys., Ex p. Wallis (1868), 18 L. T. 676 ; 
He Universal Banking Co., Rogers’ Case, Harrison's Case 
(1868), 3 Ch. App. 633 ; He Cheltenham & Swansea Ry. 
Carriage & Waggon Co., Little’s Case (1869), 20 L. T. 
162; Ilfracombe Ry. v. Nash (1870), 22 L. T. 209; 
He Home Assoc. Assocn., Ex p. Richards (1871), 40 
L. J. C. P. 290 ; Richards v. Home Assce. Assocn. (1871), 
L. It. 6 C. P. 691 ; Re United Ports Co., Adams’ Case 
(1872), L. It. 13 Eq. 474 ; He Northern Electric Wire & 
Cable Manufacturing Co., Ex p. Hall (1890), 63 L. T. 369. 
Generally, Mentd. He Bowron, Baily, Baily’s Case (1868), 
L. R. 5 Eq. 428. 


1515. .] — In 1858 A. applied for a hundred 

shares in a co., on the faith of a resolution by which 
the directors were authorised to enter into negotia- 
tions with parties for the investment of capital 
in the shares of the co. on condition of such 
shares being cancelled, & the amounts so invested 
therein being returned to the parties on their 
giving one month’s notice within a limited period. 
The shares were duly allotted to A., & registered 
in his name, & he paid £500, in respect of them. 
He afterwards, in 1859, gave notice in accordance 
with the condition ; the £500 was thereupon 
repaid to him, & he transferred the shares to a 
nominee of the directors, & his name thenceforth 
ceased to appear on the register. The winding up 
of the co. commenced in 1868 ; — Held : the 


. condition subject to which A. took the shares 
was ultra vires & void, & his name must be fixed 
on the list of contributories, notwithstanding the 
lapse of time during which his name had not 
appeared on the register . — lie Patent Paper 
Manufacturing Co., Addison’s Case (1869), 
21 L. T. 654 ; affd. on other grounds (1870), 
5 Ch. App. 294, L. J. 

Annotation : — Mentd. Re Veuve Monnier, Ex p. Bloomonthal 
(1896), 44 W. R. 577. 


1516. Condition must be accepted by company.] 

— The deed of settlement of a co. provided that 
the directors should allot shares not subscribed 


for in such manner as they should deem best. 
Three directors formed a quorum. A delegation 
of the power to two of their number & the manager 
was held to be invalid. A. in reply to a circular 
offering him some reserved shares, accepted them 
upon a condition. The directors had not their 
attention called to the condition, & passed no 
resolution in reference to it ; they resolved, 
however, that shares remaining undistributed 


should be allotted by two of their number & the 
manager; & shortly afterwards the manager 
wrote to A., saying that the shares accepted by 
him had been allotted to him. Upon the co. 
being wound up : — Held : A.’s name must be 
removed from the list of contributories in respect 
of the shares in question, there having been no 
acceptance of his conditional offer, & there being 
no mutuality, inasmuch as the shares, if con- 
sidered as allotted under the resolution, had been 
improperly allotted. — Re Leeds Banking Co., 
Howard’s Case (1866), 1 Ch. App. 661; 36 
L. J. Ch. 42 ; 14 L. T. 747 ; 12 Jur. N. S. 655 ; 
14 W. R. 942, L. JJ. 

Annotations: — Reid. He Imperial Land Co. of Marseilles, 
Harris* Case (1872), 7 Ch. App. 589, n. ; New Sombrero 
Phosphate Co. v . Erlanger (1877), 5 Ch. D. 73. 

1517. Application not acknowledged — 

Applicant put on register of shareholders.] — S., 

a railway carriage builder, had an interview with 
the secretary of a co. which had just been formed 
for dealing in carriages, as to S. taking shares, & 
paying the calls in rolling stock. He then sent 
in an application requesting the directors to allot 
him 2,000 shares, all future calls to be paid “ in 
rolling stock, as arranged. ’ * The directors returned 
no answer, but put his name on the register of 
shareholders for 2,000 shares. He never received 
notices, nor was treated as a shareholder : — Held : 
there was no concluded contract by S. to take 
shares, & he was not a contributory. — Re Rolling 
Stock Co. of Ireland, Shackleford’s Case 
(1866), 1 Ch. App. 567 ; 35 L. J. Ch. 818 ; 15 
L. T. 129; 12 Jur. N. S. 695; 14 W. R. 1001, 
L. JJ. 

Annotations : — Refd. Re Universal Banking Co., Rogers* 
Case, Harrison’s Case (1808), 3 Ch. App. 633 ; He General 
Provident Assce., Bridger’s Case (1869), L. R. 9 Eq. 74. 

1518. Necessity for fulfilment of condition — 
Agreement conditioned on raising of specified 
capital — Business begun before whole capital 
raised.] — A prospectus was issued for the formation 
of a co., with a certain capital to be raised by a 
certain number of shares. The directors com- 
menced operations & entered into contracts 
relating to them, but the whole of the proposed 
capital was not raised, & only a small number of 
the shares were taken : — Held : a subscriber was 
not liable upon such contracts of the directors, 
without proof that he knew & assented to their 
proceeding on the smaller capital. — Pitchford v, 
Davis (1839), 5 M. & W. 2 ; 2 Horn & H. 9 ; 8 
L. J. Ex. 167 ; 3 J. P. 325 ; 3 Jur. 408 ; 151 
E. R. 1. 

Annotations , Apld. Galvanized Iron Co. v. Westoby (1852), 
8 Exch. 17. Reid. Hawken v. Bourne (1841), 8 M. & W. 
703 ; Walstab v. Spottlswoode (1846), 15 M. & W. 501 ; 
Wontner v. Shairp (1846), 2 Car. Sc Kir. 273 ; Moore v. 
Garwood (1849), 19 L. J. Ex. 15 ; Peel v. Thomas (1855), 
3 C. L. R. 397 ; London Sc Continental Assce. Soc. v. 
Redgrave (1858), 4 C. B. N. S. 524. 


unpaid upon his shares : — Held : it 
was ultra tnres of the directors to agree 
to the stipulation as to paymont for 
the shares, & defender was not a share- 
holder & was entitled to absolvitor. — 
National House Property Invest- 
ment Co., Ltd. v. Watson, [1908] 
S. C. 888 ; 54 Sc. L. R. 712 ; 16 S. L. T. 
96. — SCOT. 

o. Condition must be fulfilled .] — 
Where an application for shares in a 
co. is conditional on a certain event 
happening, the appet. cannot be 
placed on the list of contributories 
where that event has not happened. — 
He Gambrinus Laoer Beer brewery 
Co., Ltd. (1886), 12 V. L. R. 446.— 
AUS. 

p. .] — Where a conditional 

agreement to take shares in a oo. is 
broken the shareholder is freed from 
liability on such shares. Where the 


agreement is collateral the shareholder 
is liable on such shares, but has a 
right of action for indemnity or 
damagos against such co. — Clarke 
v . Union Fire Insurance Co., Gas- 
ton’s Case (1884), 10 P. R. 339. — 
CAN. 

q. Agreement conditioned on 

vestina of property.] — Applts. agreed to 
sell land to the oo. for the price of 
$5,000 in cash Sc 6,500 fully paid-up 
shares, to be allotted Sc issued upon 
the vesting in the co. of the title to 
the land. Applts. failed to make 
title to the land, Sc a new arrangement 
was entered into, by which the shares 
were at once allotted, Sc a bond was 
taken in a penal sum, conditioned upon 
the making of title. In the winding 
up of the oo., the liquidator sought to 
make applts. liable as contributories 
in respeot of part of the block of 


6,500 shares, applts. never having 
transferred the land & having acted 
as shareholders in respect of the shares 
allotted to them : — Held : applts. 
could not bo made liable as upon a 
contract to pay in cash ; that was not 
thoir contract; & their liability in 
damages for tho breach of their 
contract could not be enforced In 
the winding up proceedings. — He 
Modern House Manufacturing Co., 
Dougherty & Goudy's Case (1913), 
28 O. L. R. 237 ; 4 O. W. N. 861 ; 
12 D. L. R. 217 ; 14 D, L. R. 257 ; 29 
O. L. R. 266.— CAN. 

r. Application conditioned on 

appointment as director .] — A. who 
was the holder of fifty shares in a co, 
entered into an agreement with the 
co. through its managing director to 
take 150 more shares on the condition 
that he was to be appointed a director 
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1519. .] — Galvanized Iron Co. v. 

WE8TOBY, No. 1189, ante . 

1520. Application conditioned on making 

gift of money & shares — Repudiation of agreement 
to make gift.] — Provisional directors entered into 
an agreement to give A., the projector, £2,500 
in money, & £2,500 in paid-up shares. The 
agreement did not appear in the deed of settlement 
which A. had executed for 350 of those shares : — 
Held : the co. were not bound by the agreement, 
& although they repudiated it, still A. was liable 
unconditionally as a contributory in respect of the 
350 shares. — Re Cosmopolitan Life Assurance 
Co., Nickoll’s Case (1857), 24 Beav. 639 ; 53 
E. R. 505. 

Annotations: — Reid. Re Anglesca Colliery Co. (1866), L. R. 
2 Eq. 379. Mentd. Western of Canada Oil Lands & 
Works Co., Re Carling, Hospeler & Walsh's Cases (1876), 
1 Ch. D. 115. 

1521. Application conditioned on obtaining 

contract — Contract never reduced to terms.] — 

W. applied in writing for shares in a joint-stock 
co., subject to a condition that he should have the 
supplying of certain articles required by the co. 
Shares were allotted to him, but the co. never 
having come to any definite arrangement as to his 
supplying them with the articles mentioned in the 
condition, he neither signed the arts, of assocn., 
paid any deposit, nor did any act amounting to an 
unqualified acceptance of the shares. The co. 
being afterwards wound up in the Ot. of Bkpcy., 
under 1856 Act : — Held : W.’s name ought not 
to be placed on the list of contributories. — 
Re Sunken Vessels Recovery Co., Ltd., Wood’s 
Case (1858), 3 De G. & J. 85 ; 28 L. J. Ch. 899 ; 
2 L. T. 68 ; 5 Jur. N. S. 1377 ; 44 E. R. 1201, L. JJ. 

Annotations : — Refd. Re Rolling Stock Co. of Ireland, 
Shackleford’s Caso (1866), 1 Cli. App. 570, n. Mentd. Re 
National Patent Steam Fuel Co., Ex p. Barton (1859), 
33 L. T. O. S. 99. 

1522. Agreement conditioned on appoint- 

ment as agents .] — Re Anglo-Danish & Baltic 
Steam Navigation Co., Sahlgreen & Carrall’s 
Case, No. 1715, 'post . 

1623. Non-performance of agreement by 

managing director.] — B. was induced by S., 
the managing director of a co., to sign an applica- 
tion for 1,000 shares in the co., on the under- 
standing that such application should not be 
sent in to the directors until S. had either satisfied 
or given security for the necessary payments. 
Subsequently B. became a director of the co., & 
an advertisement was issued under his authority, 
representing the subscribed capital of the co, to be 
greatly in excess of what it really was. No 
application was presented to the directors, & no 
payments or formal allotment made in respect of 
the shares, but B.’s name was placed on the 


register as the holder of them. As soon as this 
fact was brought to B.’s knowledge he repudiated 
the shares, but on the co. being wound up, his 
name appeared on the register : — Held : his name 
had been improperly placed on the register, & 
must be struck off. — Re Universal Banking Co., 
Bartlett’s Case (1868), 19 L. T. 628 ; sub nom. 
Re Universal Banking Co., Ltd., Bartlett’s 
Case, Mackreth’s Case, 17 W. R. 131. 

1524. .] — (1) H. signed an agreement to 

take twenty shares in a co. in case it was “ suc- 
cessfully floated ” & in case two-thirds of the 
shares were bond fide taken up. There was no 
evidence that he had ever received an allotment of 
shares, or had ever signed any application for 
them : — Held : the agreement being conditional, 
& the condition unperformed H. was not liable, 
& his name must be removed from the list of 
contributories. 

(2) G. signed an application for twenty shares, 
but neither paid nor authorised any person to pay 
anything in respect of them. There was no 
evidence that any letter of allotment had been 
forwarded to him in the proper course, & he had 
paid no deposit in respect of the shares : — Held : 
G.’s name must be removed from the list of 
contributories. — Re Land Shipping Colliery Co., 
Ltd., Ex p. Harwood, Cull, Geary & Stafford 
(1869), 20 L. T. 736. 

1525. Failure of condition through no fauit 

of applicant.] — Re Monarch Insurance Co., 
Gorrissen’s Case, No. 1480, ante . 

1526. .] — Where a person to whom shares 

in a co. have been allotted has commenced pro- 
ceedings, before the filing of a winding-up petition 
against the co., to obtain rescission of the contract, 
if any, to take the shares, the election thus made by 
him to avoid the contract is not departed from by 
his subsequently opposing the petition in the 
character of a contributory. 

A conditional applicant for shares in a co. before 
allotment, to whom shares are allotted, may 
repudiate his shares if the conditions specified 
in his application are not fulfilled, as there is no 
consensus ad idem , & therefore there is no contract 
between the co. & appet. — Re Brinsmead (Thomas 
Edward) & Sons, Tomlin’s Case, [1898] 1 Ch. 
104 ; 67 L. J. Ch. 11 ; 77 L. T. 521 ; 46 W. R. 
171 ; 14 T. L. R. 53 ; 42 Sol. Jo. 67 ; 4 Mans. 
384. 

See, also , No. 1747, post. 

1527. Or waived by shareholder.] — Re 

Aldborough Hotel Co., Simpson’s Case, No. 
1504, ante. 

1528. Effect of winding up — Whether allottee 
under conditional application liable — Only where 


of the co. & that the business of the 
oo. was to be transferred from M. when 
fc had been formed to S. The 150 
shares were allotted to A. but he 
never paid the allotment money &, 
though tho business of the co. was 
nominally at least transferred to S. t 
A. was never appointed a director. 
Shortly after this allotment the co. 
went into liquidation: — Held : A. 
eould not be made a contributory in 
respect of the 150 shares which he had 
offered conditionally to take. — Powell 
v. SEN (1917), I. L. R. 40 All. 45.— 
IND. 

s. Application conditioned on 

ippotntment as cashier .] — On the 
^presentation of the manager of a 
>anking co. that petitioner would be 
appointed cashier in a new branch of 
he oo. if he took 400 preference shares, 
petitioner applied for & paid the deposit 
>n 100 shares Sc was entered on the 
egister of shareholders. Subsequently 


ho found himself unable to take the 
remaining 300 shares Sc he was not 
appointed cashier Sc the directors 
treated tho contract to take shares 
as cancelled. Petitioner applied to 
have his name removed from tho list 
of contributories : — Held : petitioner's 
application was conditional as he had 
no intention to become a member of 
tho co. until he was appointed caBhicr 
& he was entitled to be struck off the 
register of preference shareholders. — 
Ramanbhai M. Nilkauth & Sankal- 
OHAND Be CHARD US V . GHASHIRAM 

Ludhfrasad (1918), I. L. R. 42 Bom. 
595.— IND. 

t. Agreement conditioned on rais- 

ing of specified capital. 3— The prospectus 
of a public co. set out “ Share capital 
£100,000 in 20,000 share of £5 each. 
First issue 80,000 in 16,000 £5 shares. 
In addition to the above shares £30,000 
of 6 per eent debentures to be issued. 


The consideration to be paid by the 
co. for tho whole of the before-men- 
tioned property, together with the 
good wifi has been fixed by the vendor 
at £90,000 of which £55,000 is payablo 
in cash & the balance £35,000 in fully 
paid-up shares, debenture or cash or 
partly in each, at the option of the 
directors. This will leave for working 
capital stock & extension of plant 
£20,000." An appet. for 120 shares 
added to his letter of application the 
condition — “ If all capital subscribed 
for." At tho date of allotment the 
16,000 shares were allotted, except 
certain shares which the co. had the 
option of allotting to the vendor in 
lieu of cash as part payment of the 
price of work, etc., sold to the co. Sc 
a portion of tho debentures offered to 
the public had not been taken up. 
In an action for payment of calls 
against the appet. : — Held : the whole 
capital had been subscribed for in the 
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Sect. 17. — The contract to take shares: Sub-sect, 1, 
B. (a) ii, 6c (b), C . <fr D. (a) & (5).] 

specific performance of contract will be decreed.] — 

A. & B. held each 500 original shares in a co. It 
was afterwards determined that new shares in the 
co. should be created ; 1,000 original shares were 
to be transferred to O., who was thereupon to 
join the direction of the concern. That arrange- 
ment was effected by A. & B. transferring their 
original shares to C., & by each receiving an 
allotment of 500 of the new shares, which were duly 
created, in lieu of the old ones, & on being paid 
10s. per share by the co. C. afterwards sold his 
1,000 shares at a large profit, but never joined the 
concern. The co. was ordered to be wound up, 
when A. & B. each repudiated their liability in 
respect of their 500 shares, on the ground that they 
only consented to take them if C. joined the 
direction : — Held: (1) the test of the liability of 
A. & B. to be placed on the list of contributories 
was, whether specific performance of their agree- 
ment to take the shares could have been decreed 
against them ; &, as the ct. thought it could not, 
they were not contributories ; (2) there was not 
sufficient part performance to compel the ct. to 
settle A. & B. as contributories. 

The essence of the agreement clearly was that 
C. should become a director & A. & B., in my 
opinion only acceded to the arrangement on the 
faith of that & of the assistance which he & his 
friends were to render to the co. (Lord 
Romilly, M.R .). — Be London & Hamburg 
Bank, Ex p. Preston & Henry (1867), 15 L. T. 
496; 15 W. R. 299. 

1529. Agreement to take shares at 

option of company — Whether option exercisable 
after winding up.] — Be Alexandra Park Co., 
Sharon’s Claim, No. 1669, post. 

1530. Conditions becoming incapable of 

performance.] — Be Richmond Hiix Hotel Co., 
Pellatt’s Case, No. 1514, ante. 

1531. Effect of cancellation of collateral agree- 
ment — Appointment as agent — Agreement to take 
shares not cancelled.] — A., upon his appointment 
as agent to a limited assurance co., agreed to take 
shares upon the terms that the payment for them 
should be deducted from his commission as agent, 
& no deposit was ever paid by him upon them, 
but he was registered as the holder of the shares. 
The co., very soon after his appointment, dis- 
missed him ; but, as he contended, wrongfully. 
On the winding up of the co. : — Held : the co.’s 
cancellation of A.’s appointment as agent, whether 
justifiable or not, could not operate as a cancel- 
lation of A.’s agreement to become a shareholder, 
&, subject to any question of account as to payment 
for the shares, A. was liable as a contributory. — 
Re Life Assocn. of England, Ltd., Thomson’s 
Case (1865), 4 De G. J. & Sm. 749 ; 34 L. J. Ch. 


525 ; 12 L. T. 717 ; 11 Jur. N. S. 574 ; 13 W. R 
958 ; 46 E. R. 1114, L. JJ. 

Annotation : — Folld. Re General Provident Assce., Bridgets 

Case (1869), L. R. 9 Eq. 74. 

Conditional underwriting contract — Whether con- 
dition performed .] — Sec No. 1163, ante, 

(h) Conditional Allotment. 

See Sub-sect. 3, D. (6) ii., post. 

C. Fraudulent Agreements. 

1532. Allottee not to incur any liability.] — The 

manager of a banking co., in which he held shares, 
induced a friend IK, living in the country, to sub- 
scribe the co.’s deed for 100 shares, upon the 
understanding, of which a minute was entered in 
the co.’s books, that all the shares that should 
not be transferred by him to other parties should 
be transferred for him by the directors, & that he 
should receive nothing, nor incur any liability, 
in respect of the shares. After disposing of thirty 
shares, the purchase-money for which was paid 
to the directors, I)., in pursuance of the arrange- 
ment, transferred the remainder back to the 
manager by assigning it to him & his successors 
in office. He never received or paid anything in 
respect of the shares, &, eight years after the last 
transaction, the affairs of the co. were wound up 
under the Joint Stock Cos. Winding-up Act, 
1848 (c. 45) : — Held : the effect of the transaction 
was to hold out D. as a partner, to induce others 
to become members of the co., & he was properly 
placed on the list as a contributory . — Be Borough 
of St. Marylebone Banking Co., Davidson’s 
Case (1849), 3 De G. & Sm. 21 ; 18 L. J. Ch. 254 ; 
13 L. T. O. S. 363 ; 13 Jur. 722 ; 64 E. R. 362. 

Annotations : — Refd. Re Universal Salvage Co., Ex p. 

Woodfall (1849), 14 Jur. 29 ; Re Rolling Stock Go. of 

Ireland, Shackleford’s Case (1866), 1 Ch. App. 670, n. 

1533. Price of shares to be paid by company — 
Agreements separable — Agreement to take shares 
enforced against allottee.] — An action was brought 
by a co. for the specific performance by deft, of an 
agreement which he had entered into to take 
2,000 £10 shares in the co., & pay for them in such 
numbers & at such times as should be required 
for the purposes of the co. His name had been 
placed on the register of shareholders, & a call 
had been made upon him which he refused to pay. 
Contemporaneously with the agreement to take 
the shares the board of directors had agreed with 
deft, to pay him £4,000 in consideration of services 
rendered by him to the co. This sum was to be 
paid twelve months after the shares should have 
been paid for in full. The directors afterwards 
called on deft, to pay up the full amount of 1,000 
of his shares, which he refused to do. Deft, alleged 
that the two agreements formed really only one 
contract for the issue of the shares at a discount ; 


sense of his letter of application & he 
was in consequence liable in payment 
of the calls. — Swedish Match Co., 
Ltd. v. Seivwright (1889), 16 R. (Ct. 
of Sess.) 989 ; 26 Sc. L. R. 689.-^SCOT. 

a. Or waiver by shareholder .] 

Pltf. subscribed for shares in deft. co. 
subjeot to the term that the co. would 
erect a steel plant at M. He paid for 
the sharos in instalments 8c some time 
after receipt of the full amount share 
certificates were sent him. They 
reached his office during his absence. 
There was no evidence of his actual 
receipt thereof, but they were retained. 
There was no evidence of formal allot- 
ment of shares to him nor of any notice 


of allotment. He never attended 
meetings but received notices of moot- 
ings accompanied by proxies which he 
filled out & sent. His name was not 
entered in the register of shareholders, 
but it appeared in a ledger account, 
for the price of his shares, in the book 
which contained elsewhere what pur- 
ported to be a register of shareholders. 
He said that during certain years he 
regarded himself as a shareholder, but 
understood that he could rescind & 
withdraw or the co. could cancel his 
shares if the co. abandoned the steel 
project. The co. did not erect the 
plant. Pltf. sued for rescission of the 
agreement to take the Bhares & for a 
return of the purchase-price & in the 


alternative for damages : — Held : pltf. 
must fail; in all the circumstances in 
evidence, pltf. de facto became a share- 
holder of the co. The term attached 
to his subscription was, as shown by 
the conduct of the parties, a condition 
subsequent & this ceased to be opera- 
tive as a condition subsequent, 8c this 
ceased to be operative as a condition 
when pltf, became a shareholder. 
Thereafter it could operate, if at all, 
only as a collateral agreement entitling 
him to surrender his shares & demand 
the return of the money paid for them ; 
& such an agreement was ultra vires 
of the co. — Christie v. Alberta 
Rolling Mills Co., Ltd., 11919] 
1 W. W. R. 672. — CAN. 
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that he had not rendered any services to the co. ; 
& that the contract was divided into two parts 
for the express purpose of evading a provision of 
the co.’s arts, of assocn. which prohibited the 
directors from issuing shares at a price below par 
without the consent of a general meeting. No 
such consent had been given to the contract with 
deft. : — Held: (1) as deft, had acted in collusion 
with the directors to defraud the co., he could not 
be heard to set up this fraud for the purpose of 
making invalid the agreement, which was ex fade 
valid, to take Sc pay for the shares ; (2) as the 
parties had contemplated a piecemeal per- 
formance of the one agreement, the ct. could 
compel the performance of a part ; (3) in the 
absence of any proof of mala fides, the resolution 
of the directors to call up the amount of the shares 
was conclusive evidence that the money was 
required for the purposes of the co. Specific 
performance of the agreement to take Sc pay for 
the shares was accordingly decreed. — Odessa 
Tramways Co. v. Mendel (1878), 8 Ch. D. 235 ; 
47 L. J. Ch. 505 ; 38 L. T. 731 ; 20 W. R. 887, 

a a. 

1534. Allottee liable to refund — In winding 

up.] — Re Anglo-Indian & Colonial Industrial 
Sc Commercial Institution, Ltd. (1888), 4 
T. L. It. 769. 

Allotments made maid fide.] — See Sub-sect. 3, 
D. (c), post. 

D. Proof of Contract. 

( a ) What Evidence Admissible. 

1535. Unstamped documents not constituting 
entire contract — Letter of allotment — Operating 
as offer — Accepted by conduct.] — W illey v . 
Parratt, No. 1484, ante. 

1536. Application not produced — No 

presumption that parties ad Idem.] — M oore v . 
Garwood, No. 1483, ante. 

1537. Accompanied by circular.] — 

Pltf. received a letter of allotment, allotting him 
100 shares in a projected railway, upon which he 
paid a deposit of £2 2s. per share. With the letter 
of allotment, the board of directors, one of whom 
was deft., caused to be sent to pltf. a circular 
containing, amongst others, the following pro- 
vision : — “ In the event of the Act not being 
obtained, the directors undertake to return the 
whole of the deposits, without deduction.” There 
was no evidence of any application by pltf. for 
shares, or that his allotted shares had been 
exchanged for scrip ; Sc it appeared that he had 
never signed the parliamentary contract or 
subscribers* agreement. The project proving 
abortive : — Held : (1) money had Sc received lay, 
to recover back the deposit paid; (2) the letter 
of allotment Sc circular were admissible in evidence 
without being stamped, inasmuch as they did not 
constitute the whole agreement between the 
directors Sc tho allottees ; (3) the sending of the 
letter of allotment Sc circular to pltf. was 
sufficiently proved by the statement of the 
secretary of the co., that he had received instruc- 
tions to send them to all the allottees, that pltf. 
was one of them, Sc he believed he had sent them 


to him. — Ward v. Londebborough (Lord) (1852), 
12C.B.252 ; 18 L. T. O. S. 209 ; 138 E. R. 900. 

Annotation : — As to (2) Folld. Londesborough v. Mowatfc 

(1854), 18 Jur. 1094. 

See , generally , Evidence. 

(b) Other Cases . 

1538. Sufficiency of proof — Statement in pros- 
pectus — That directors would take up balance of 
ordinary shares .] — Re Moore Brothers Sc Co., 
Ltd., No. 445, ante. 

1539. Burden of proof — On allottee disputing 
validity of allotment — Allotment book prlmd facie 
evidence.] — The seven subscribers to the memo- 
randum of assocn. of a co., regulated by 1802 
Act, s. 154, Table A. without meeting together for 
the purpose, all signed a document in writing 
dated July 27, 1888, appointing four persons to be 
the first directors of the co., Sc these four persons 
met Sc resolved that two directors should form a 
quorum to transact the business of the co. At the 
first ordinary meeting, which was held on Aug. 20, 
1888, these four persons did not retire from office 
as provided by art. 58 of Table A. ; but a resolu- 
tion was passed at the meeting authorising them 
to continue to act as directors ; Sc two of these 
four persons on the same day allotted to K., 
an appet., 200 ordinary shares in the co . : — Held : 
(1) as the subscribers to the memorandum of 
assocn. had all concurred in appointing the first 
directors of the co., the fact that they had not met 
together for the purpose of coming to their 
determination did not invalidate their act, &, 
accordingly, the appointment in writing of July 27, 
1888, was good ; (2) the resolution passed at 
the general meeting of Aug. 20, 1888, was valid 
to the extent of continuing in office the then 
present directors ; (3) the allotment of 200 shares 
made to K. by two of these four directors was 
valid. 

(4) K. afterwards, as he admitted, applied for 
300 preference shares, Sc received an allotment of 
them. By the co.’s allotment book it appeared 
that 300 shares were allotted to him on Sept. 29, 
1888, but no minutes were kept after Aug. 20, 
1888. The co. was afterwards ordered to be wound 
up, Sc at that time K. was on the register of share- 
holders as the holder of 500 shares. K. disputed 
the validity of both allotments to him : — Held : 
as K. was a contributory in respect of his 200 
shares, the allotment book of the co. was, under 
1802 Act, s. 154, primd facie evidence against him 
of an allotment to him on Sept. 29, 1888, Sc, 
although there was no record of any board or 
committee meeting on that day, the entry in the 
allotment book, coupled with his admission, 
threw upon him the burden of proving that the 
allotment was invalid ; Sc, not having discharged 
it, he must be settled upon the list as a contributory 
for the 300 shares as well as the 200 shares. — 
Re Great Northern Salt Sc Chemical Works, 
Exp. Kennedy (1890), 44 Ch. D. 472 ; 59 L. J. Ch. 
288 ; 02 L. T. 231 ; 2 Meg. 40. 

Annotation : — Generally , Mentd. He Consolidated Nickel 

Mines, [1914] 1 Ch. 883. 

Proof of communication of allotment .] — See Sub- 
sect. 3, E. (c), post. 


PART III. SECT. 17, SUB-SECT. 1.— 

D. (b). 

b. Sufficiency of proof — Letter pur- 
porting to bear applicant's signature.] 
— Pltf. co. sued H. for calls in respect 
of shares held by him in the co. He 


denied that he had applied for shares. 
Sc that the shares had been allotted to 
him. The acting secretary of tho co. 
produced as evidence of the appli- 
cation for the shares a letter purporting 
to bear H.’s signature Sc stated that 
the oo. had made allotment of them to 


H. Sc that notice thereof as well as 
notice of calls had been sent to H. : — 
Held : the evidence was not sufficient 
to prove the application by Sc allotment 
to H. — Harvey v. Farmers Co- 
operative Meat Industries, Ltd 
(1922), 43 N. L. R. 330.-H5. AF. 
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Sect . 17. — The contract ; to take shares: Sub-sect. 1, 
2^ F. &G.(a) : ] 

E. Cancellation of Contract . 

1540. Power of directors — Construction of 
articles.] — Re British Provident, etc. Assurance 
Society, Coleman’s Case, No. 1493, ante . 

1541. Power to alter, rescind or 

abandon contracts.]— Be Nanteos Consols Co., 
Thomas’ Case, No. 1499, ante . 

1542 . Power to delegate authority — 

Compromise by one valid.] — M. applied for shares 
in a co. in faith of the prospectus, & paid the 
deposit on application. Subsequently he received 
an altered prospectus announcing a change of 
directors & an alteration in the contract for the 
purchase of the works. He wrote withdrawing 
his application, but the letter of allotment was 
posted before the co. received his letter. M. 
refused to pay the amount due on allotment, & 
instructed his solr. to commence an action to 
recover his deposit. The chairman of the directors 
afterwards, being deputed by the board, called 
upon him & arranged verbally to compromise the 
matter by the co. giving M. an acceptance for 
the amount of his deposit. A formal resolution 
cancelling the allotment was passed, but not til] 
some time later, after presentation, of a petition 
on which an order was made for winding up the 
co. The directors had, by the articles of 
association, power to delegate their powers to 
“ committees consisting of members of their 
body,” & the interpretation clause provided that 
“ words importing the plural shall include the 
singular”: — Held: (1) the contract to take 
shares was complete ; (2) the directors had power 
to delegate to the chairman their power to com- 
promise M.’s claim ; (3) he had entered into a 
binding agreement to do so, & M.’s name must be 
removed from the list of contributories, — Be 
Scottish Petroleum Co., Maclagan’s Case 
(1882), 51 L. J. Ch. 841 ; 46 L. T. 880. 

1543 . General power of compromise 

— Exercised bond fide.] — Re International 
Mining Syndicate, L/td., Ex p. Smith, Re 
International Mining Syndicate, Ltd., Ex p. 
Simpson, No. 1489, ante . 

Sec , further , Sect. 26, sub-sect. 1, B. ; Sect. 27, 
sub-sect. 4, post . 

1544 . Allotment In error — Application by 

allottee on behalf of another.] — Re Hoylake By. 
Co., Ex p. Keightley, [1874] W. N. 18. 

1545 . Allotment ultra vires.] — A. co. was 

formed in 1871 with a capital divided into shares 
of £5 each. The capital not having been all taken 
up, the directors passed a resolution that each 
of the existing shareholders should have the option 


of taking the unissued shares at £1 each in pro- 
portion to his holding. Allotments were made of 
shares in pursuance of this resolution to various 
persons, including B., one of the directors. After- 
wards it was discovered that the transaction was 
ultra vires , & the directors passed a resolution 
rescinding their previous resolution & the allot- 
ments, & B.’s name was never placed on the 
register of shareholders in respect of them. The 
co. having been wound up compulsorily : — Held : 
the rescission was valid, & B. was not a con- 
tributory in respect of the shares so allotted to 
him . — Re Essex Brewery Co., Barnett’s Case 
(1874), L. It. 18 Eq. 507 5 30 L. T. 862 ; 22 W. R. 
891. 

1546. Where company bound— Five years’ ac- 
quiescence.] — W. having applied for shares in a 
co., they were duly allotted to him ; but, owing to 
irregularities having shortly afterwards been 
discovered, the directors rescinded their previous 
resolution allotting the shares to W., & returned 
the deposit he had paid on application. For 
five years W. was never treated as a shareholder 
in respect of these shares, but on the co. then going 
into liquidation, the liquidator sought to make 
W. liable in respect of the shares : — Held : (1) as 
by 1862 Act, s. 23, to constitute a shareholder a 
person must have agreed to become a share- 
holder, & his name must be entered on the register, 
the liquidator was seeking for specific performance 
of the contract to take shares ; he was in no 
better position than the co. ; & the delay of five 
years was fatal ; (2) the ct. was not satisfied that 
it would be just to place W.’s name on the register. 
— Re West London Commercial Bank, Ltd., 
Whiteley’s Case (1889), 60 L. T. 807 ; 1 Meg. 
154. 

1547. Sale of property to company for shares & 
cash — Voidable agreement — Failure of company to 
complete contract.] — Two persons agreed to sell 
certain property to a co. for a price to be paid, 
part in fully paid-up shares, part in shares partly 
paid up, & the remainder in cash, as & when the 
co. should receive any money in respect of shares 
subscribed for over & above the first £1,000 ; & 
it was provided that if the shares & cash should 
not be paid within two years from the date of the 
agreement, the agreement should be void, & that 
any moneys & shares paid thereunder should be 
retained as liquidated damages for breach of the 
agreement. The shares were issued to the vendors 
& their nominees, but the event on which the 
cash was to be paid never happened, & the co. 
was wound up within two years from the date of 
the agreement : — Held : (1) the vendors must be 
placed on the list of contributories in respect of 
their shares ; (2) they were entitled to a lien on 


PART III. SECT. 17, SUB-SECT. 1.— 

E. 

0 . Power of directors — - Company 
not fully organised.) — -J. agreed, in 
writing, to sell certain coal areas to 
It., promoter of a mining co. which, 
it was expected, would eventually take 
them over. The price was to be paid 
partly in cash Sc the balance in stock 
ot the co. to be delivered within six 
months. The promoters were unable 
to secure the necessary capital Sc the 
co. had never been organised. In 
an action claiming damages for breach 
of the contract to deliver tho stock : — 
Held : the time limit in the contract 
Sc circumstances disclosed at the trial, 
showed that tho parties intended that 
the stock to be delivered was that 
of a fully organised co. ; both parties 
knew when the contract was made that 
no such Btock existed ; Sc as It never 
came into existence, for which R. was 


not to blame, the contract could not 
be enforced. — Roche t?. Johnson 
(1915), 53 S. C. R. 18.— CAN. 

d. By applicant for shares — Before 
company formed.) — In action for calls 
due to a co. before the formation of 
the co. deft, applied for 100 shares 
& forwarded £5 with the application. 
He attended meeting at which the co. 
was declared formed & took active 
part in it. After that, but before any 
shares were allotted to him, he refused 
to have anything to do with the co. 
Sc repudiated liability : — Held : was 
not liable. — Barker v . Caird (1876), 
14 N. 8. W. 8. C. R. 358. — AUS. 

e. Induced to take shares by 

misrepresentation.) — Verbal misrepre- 
sentations, made to appets. for shares 
by a secretary pro tern . & provisional 
director of an inchoate co., whose 
duty it is to receive applications for 
shares Sc to whom appets. are impliedly 


referrod by the prospectus for further 
information, constitute grounds upon 
which such appets. can subsequently 
sue tho co. when formed for the rescis- 
sion of an agreement to take shares 
which has been induced by such mis- 
representations. — Adamanta Diamond 
Mining Co„ Ltd. v . Smythe (1883), 1 
H. O. 406.— S. AF. 

f. Impossibility of perform - 

ance.) — Where a contract is for certain 
specified stock of a co. & a sufficient 
number of unissued shares to give the 
purchaser a controlling interest in 
the co., both parties believing at the 
time of entering into the contract that 
such unissued shares existed when in 
fact they did not exist, the purchaser 
has the right at his election to the 
enforcement or rescission of the part 
of the contract which can be carried 
out, Sc that the amount paid for the 
unissued shares be returned to him. Sc 
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the property sold for the amount of cash which 
had not been paid . — Re Patent Carriage Co., 
Core & Durant’s Case (1886), L. R. 2 Eq, 349. 

Annotations : — As to (2) Distd. Re Brentwood Brick & Coal 
Co. (1876), 4 Ch. D. 562. Generally , Mentd. Dansk 
Rekylrlffel Syndikat Akt. v. Snell, [1908] 2 Ch. 127 ; 
Barker v. Stickney, [1918] 2 K. B. 356. 

F. Breach of Contract. 

1548. Specific performance — Whether decreed.] 

— Deft, agreed, in writing, to take shares in a joint- 
stock co., which were transferable, “ & to execute 
the deed of settlement when required.” Specific 
performance was refused. — Sheffield Gas Con- 
sumers* Co. v. Harrison (1853), 17 Beav. 294 ; 
51 E. R. 1047, 

Annotations Dbtd. New Brunswick, etc. Co. v. Muggeridgo 
(1859), 4 Drew. 686. Confld. Oriental Inland Steam Co. 
v. Briggs (1861), 2 John. & H. 625 (see 8 Jur. N. S. 201). 

1549. .] — A bill by a co. alleged that 

deft, had agreed to accept shares. The arts, of 
assocn. were silent as to the mode of acceptance, 
& 1850 Act, s. 9, & Sched. B., applied, by which 
the acceptance must be in writing signed. Deft, 
had never signed an acceptance. This fact & 
the statute were set up by plea : — Held : (1) the 
agreement was a good agreement to do that which 
the statute required ; (2) the decree would not 
be nugatory, as in a joint-stock partnership a 
partner cannot put an end to the partnership, but 
only to his own quality of shareholder ; he must 
remain shareholder, or constitute another person 
shareholder in his place. — New Brunswick, etc. 
Co. v. Muggeridge (1859), 4 Drew. 080 ; 7 W. R. 
309; 62 E. R. 263 ; subsequent 'proceedings (1800), 
1 Drew. & Sm. 363. 

Annotation : — As to ( 2) Consd. Oriental Inland Steam Co. v. 
Briggs (1861), 2 John. & H. 625. 

1550. Clear contract to accept shares.] 

— In a case where there is a clear contract to 
accept shares, & the remedy at law is shown to be 
inadequate, the ct. will decree specific per- 
formance. But where the validity of the contract 
to accept the shares was doubtful, & the in- 
adequacy of the legal remedy not clearly made out, 
& there having been an unexplained delay of two 
years, a demurrer to a bill for specific performance 
of a contract to accept shares was allowed with 
costs. — Oriental Inland Steam Co., Ltd. v. 
Briggs (1861), 2 John. & H. 025 ; 4 L. T. 578 ; 
9 W. R. 778 ; 70 E. R. 1209 ; on appeal , 4 De G. F. 
& J. 191, L. C. 

Annotations : — Reid. Re General Provident Assco., Bridget’s 
Case (1869), L. R. 9 Eq. 74. Mentd. Re Imperial Land Co. 
of Marseilles, Harris' Case (1872), 7 Ch. App. 589, n. 

1551. Disclaimer by trustee in bankruptcy — 
Measure of damages.] — By a contract made in 
Feb. 1898, H. agreed to sell to a co. certain 
properties ; & by the same contract H. agreed 


to subscribe & pay for in cash so much of the share 
capital of the co. as should not be taken up by the 
public. In the events which happened H. became 
bound under the contract to take up & pay for 
certain preference shares & 25,000 ordinary shares 
of £1 each in the co. In June, 1898, H. became 
bkpt., & in July following his trustee in bkpey. 
disclaimed the contract. Soon afterwards the co. 
went into liquidation, & the liquidator lodged a 
proof against II.’s estate for damages for breach 
of the contract. H.*s estate was estimated to 
realise not more than 4s. in the pound. The 
liabilities of the co. were about £10,000 whilst its 
assets comprised, practically, about £4,000, at a 
bank & the claim against H.’s estate. The 
liquidator made a call of £1 per share on the 
ordinary shares of the co., & claimed that the proof 
against H.’s estate should stand at £25,000 on 
the ground that the measure of damages for the 
injury caused to the co. by the disclaimer was the 
loss of the call of £1 per share on the 25,000 shares 
which H. was bound to take up. The trustee 
admitted the proof for £10,500 only, that being the 
difference between the then estimated assets & 
liabilities of the co. : — Held : as the disclaimer 
had put an end to the contract, & the claim of the 
co. could only be for damages for breach of 
contract, the trustee had assessed the damages on 
the right principle, & the proof must stand at 
£10,500. — Re Hooley, Ex p. United Ordnance 
& Engineering Co., [1899] 2 Q. B. 579 ; 68 
L. J. Q. B. 993 ; 6 Mans. 404. 

See , also , Bankruptcy & Insolvency, Vol. IV., 
pp. 302 et seq. 

G. Misrepresentation as Ground for Relief. 

(a) In General. 

See , generally , Misrepresentation & Fraud. 

1552. General rules.] — A person suing a co. to 
obtain rescission of an agreement to take shares 
in it must, generally speaking, bring his case under 
one of the following heads: (1) Where the mis- 
representations were made by directors or other 
general agents of the co., entitled to act & acting 
on its behalf ; (2) where the misrepresentations 
wero made by a special agent of the co., while 
acting within the scope of his authority including 
the case of a person constituted agent by subse- 
quent adoption of his acts ; (3) where the co. could 
be held affected, before the contract was complete, 
with the knowledge that it was induced by 
misrepresentation ; (4) where the contract was 
made on the basis of certain representations 
whether the particulars were known to the co. 
or not & it turned out some of them were material 
& untrue. — Lynde v. Anglo-Italian Hemp 


to damages In respect of these shares. 
— Smith v. Schon (1919), 46 D. L. R. 
233.— CAN. 

g. Notice of avoidance by appli- 
cant — Companies Act, 1908, s. 96.] — 
The above sect, is in effect a statute 
of limitation. Its real meaning is that 
no avoidance of an allotment of shares 
can he effective unless the note of 
avoidance is given before the expiration 
of one month after the statutory meet- 
ing. It does not mean that notice of 
avoidance can only be given within 
the coniines of that month. It may 
be given before the statutory meeting 
is held . — Re Harris (Frank) Granite 
Co., ltd. (No. 1) (1913), 32 N. Z. L. R. 
835.— N.Z. 

PART III. SECT. 17, SUB-SECT. 1.— 

F. 

h. Failure to deliver — Measure of 


damages .] — In an action for non- 
delivery of scrip, pltf., in order to 
ascertain the measure of damages, is 
entitled to elect whether he will take 
the market value of the scrip at the 
time contract was broken or the 
market value at the time of the trial. 
— Vicary v. Foley (1891), 17 V. L. R. 
407.— AUS. 

k. .] — a contract to 

deliver shares, or their value, on 
flotation of a co. binds the contractor, 
in lieu of delivery, to pay the value 
of the shares at the time of flotation, & 
failure to deliver or pay at such time 
does not render him liable to pay the 
highest value of the shares prior to 
payment.— T eubes v. Wiese, [1912] 
W. L. D. 148.— S. AF. 

l. Failure of allotment .] — Pltf, sub- 
scribed for stock on the terms of a 
letter written to him by the secretary 


of a committee of promoters of a pro* 
jected co„ & paid half the amount of 
his subscription. The money was 
forwarded by the committee to the 
incorporators of the co., which was 
incorporated. No stock having been 
allotted to pltf., he brought an action 
against the committee for the amount 
paid, declaring upon the common 
indebitatus counts. A non-suit was 
entered at the trial : — Held : the non- 
suit was right. — Bredkn v. Lyon 
(1876), temp. Wood, 50. — CAN. 

m. Contract for sale <fr purchase of 
shares— Specific performance. H-The ct. 
will enforce the specific performance 
of a contract for the sale & purchase 
of shares of a co. not only at the suit 
of the co. itself, when the contract is 
with it, 
holder 
David v 
10 W. V! 


but at the suit oi an maividua 
of shares already issued. — 
. Dow (1916). 34 W. L. R. 666 
7. R. 674.— CAN. 
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Spinning Co., [1896] 1 Ch. 178 ; 65 L. J. Ch. 
96 ; 73 L. T. 502 ; 44 W. E. 359 ; 12 T. L. E. 61. 

Annotations .-—As to (2) Reid. Be Consort Deep Level Gold 
Mines, Ex p. Stark ( 1 896), 66 L. J. Ch. 122. As to (4) Retd. 
He Consort Deep Level Gold Minos, Ex p. Stark (1896), 
66 L. J. Ch. 122 ; Re Pacaya Rubber & Produce Co., 
Burns’ Appln., [1914] 1 Ch. 542. 

1553. Nature of relief.] — A person purchasing a 
chattel or goods, concerning which the vendor 
makes a fraudulent misrepresentation, may on 
finding out the fraud elect to retain the chattel or 
goods, & still have his action to recover any 
damage he has sustained. But the same principle 
does not apply to shares or stock in a joint-stock 
co., for a person induced by the fraud of the agents 
of a joint-stock co. to become a partner in that co. 
can bring no action for damages against the co. 
whilst he remains in it ; his only remedy is 
restitutio in integrum & rescission of the contract ; 
& if that becomes impossible, by the winding-up 
of the co. or by any other means, his action for 
damages is irrelevant, & cannot be maintained. — 
llOULDSWOltTH V. CITY OP GLASGOW BANK (1880), 
5 App. Cas. 317 ; 42 L. T. 194 ; 28 W. R. 677, H. L. 


Annotations: — Consd. He Hull & County Bank, Burgess’s 
Case (1880), 15 Ch. D. 507 ; Re Groat Australian Gold 
Mining Co., Ex p. Apployard (1881), 18 Ch. I). 587 ; 
He Addlestone Linoleum Co. (1887), 67 Ch. D. 191. 
Apld. Simeon & Mason r. New Brunswick Trading Co. 
(1888), 5 T. L. It. 148. Reid. Chaploo v. Brunswick 
Bldg. Soc. (1881 ), 6 Q. B. D. 696 ; British Mutual Banking 
Co. v. Charnwood Forest Ry. (1887), 18 Q. B. D. 714 ; 
McKeown v. Bomlard Peveril Gear Co. (1896), 65 L. J. Ch. 
446 ; Hr Railway Time Tables Publishing Co., Wei ton’s 
Claim (1898), 79 L. T. 679. Mentd. Ludgater r. Love 
(1881), 44 L. T. 094 ; Thorne v. Heard, [1894 J 1 Ch. 599 ; 
Wliitechurch v. Cavanagh, [1902J A. C. 117; Citizens’ 
Life Assco. v. Brown, [1904] A. C. 423 ; Hambro v. 
Burnand (1904), 9 Com. Cas. 251 ; Lloyd v. Grace, Smith, 
[1912] A. C. 716; Pratt v. British Medical Assocn., 
[1919J 1 K. B. 244. 


( b ) Nature of Misrepresentation . 

Misrepresentation in prospectus.] — See Sect. 8, 
sub-sect. 3, ante. 

1554. Statement that allotment completed.] — 

In an action for money had & received brought 
by a depositor against one of the committee of 


management of a projected railway co., it ap- 
peared from the prospectus that the capital was 
to have been £3,000,000, in 120,000 shares, deposit 
£1 Is. iSd. per share. Pltf. requested an allotment 
of sixty shares, stating “ I undertake to accept 
the same, subject to the regulations of the co., 
& to sign the legal documents, & to pay, when 
required, the deposit.” To this the following 
answer, in substance, was sent : “ Not trans- 

ferable. The L. Co., capital £3,000,000, in 120,000 
shares of £25 each, etc. — Sir, — The committee 
have, at your request, allotted you sixty shares, 
upon condition that the deposit be paid on or 
before Oct. 18 ; in default of which such allotment 
will be forfeited.” Before the day so appointed 
for the payment of the deposit, the committee 
of management issued an advertiseipent, stating 
that they had completed the allotment of shares, 
& apologising to disappointed appets. There was 
evidence that pltf. saw this advertisement ; 
within a day or two he paid his deposit, & he after- 
wards executed the subscription deed, which gave 
authority to the committee to pay expenses out 
of the sum subscribed. The committee allotted 
only 58,000 shares, though they had had the 
opportunity of allotting the whole 120,000. The 
deposits had been expended, & there were no funds 
to make the deposit required by the House of 
Commons. Pltf., with a knowledge of the last 
two circumstances, attended a meeting which 
was called of the shareholders, & moved that the 
deposits should be returned, but was outvoted. 
Afterwards the scheme was abandoned : — Held : 
(1) the application for & the allotment of the 
shares did not, at the time when pltf. paid the 
deposit, constitute a contract binding upon pltf. 
to take & pay for shares in a concern consisting 
of 58,000 shares only ; (2) the application being 
unconditional, & the form of the allotment con- 
ditional, the contract was not, upon that account, 
binding upon pltf. ; (3) the jury were warranted 
in saying that the advertisement, stating that 
the committee had completed the allotment of 
shares, was a fraudulent misrepresentation, & a 
material inducement to pltf. to pay his money ; 
& pltf. was therefore entitled to recover it back in 


PART III. SECT. 17, SUB-SECT. 1.— 

G. (a). 

1553 i. Nature of relief.] — In an 
action by a shareholder of an invest- 
ment assocn. to have it doclared that 
Ida subscription for shares had been 
obtained by fraud & misrepresentation, 
& that it was not binding upon him, 
& for other relief, it appeared that in 
1882 the association had amalgamated 
with a loan society, of which ho was 
shareholder & manager. There were 
many material misrepresentations, 
falsely & fraudulently made, in a 
certain report of the association, 
which had been an important factor 
in bringing about the assent to the 
amalgamation by the society, & in 
inducing pltf. to subscribe for the 
shares in the association, & that pltf. 
had not become aware of their falsity 
until shortly before bringing this 
action. After the amalgamation the 
association borrowed large sums of 
money upon debentures, etc., on the 
faith of the apparently existing state 
of affairs, but it was not shown that 
the association was insolvent, or on 
the eve of insolvency: — Held: pltf. 
was entitled to a rescission of the con- 
tract made by his subscription for 
stock in the association. — -Nelles v. 
Ontario Investment Assocn. (1889), 
17 O. R. 129. — CAN. 

1553 ii. . ] — Pltf., without asking 

to have the sale to him rescinded, or 

/ j return the stock or bonds, 
claimed to recover damages he had 


sustained by reason of deft’s, alleged 
fraud & misrepresentation, being the 
difference between the amount paid 
for the stock, & the real value of the 
stock at the time the purchase was 
made : — Held : it was no answer to 
offer to take the stock & bonds & pay 
the purchase price with interest & 
expenses, loss all sums paid for interest 
or dividends ; for, if there had been 
fraud & misrepresentation, pltf. must 
recover at least nominal damages. — 
Weathkrbe v. Whitney (1897), 30 
N. S. R. 49. — CAN. 

1553 iii. .] — A false representa- 
tion to one subscribing for shares in 
the co. that all the statutory require- 
ments have been complied with to 
enable the co. to commence business, 
ontitled the subscriber to refuse pay- 
ment for the shares & to recover cash 
paid theroon. — V ancouver Life In- 
surance Co. v. Richards, [1919 J 3 
W. W. R. 907 ; 48 D. L. R. 707. — 
CAN. 

1553 iv. .] — Houlds worth v. 

City of Glasgow Bank, Liquidators 
(1880), 17 Sc. L. R. 510.— SCOT. 

1553 v. .] — In an action by a 

shareholder against the directors of 
tho co. for damages for fraudulent 
misrepresentations contained in the 
prospectus : — Eemble : the true measure 
of damages is the difference between 
the amount paid for the shares & their 
real value at the time of allotment, & 
such value must be ascertained by the 
light of subsequent events.— B en- 


jamin v. Minter (1896), 8 H. C. 37. — 
S. AF. 

PART III. SECT. 17, SUB-SECT. 1.— 

G. (b). 

n. Representation to title to com- 
pany’s property — Exclusion of in- 
toxicating liquors.] — Pltf., a co. formed 
for the purpose of colonising lands in 
the North-West Territories, represented 
to deft, that the Dominion Govt, had 
agreed to the selection by the co. of a 
compact choice tract of land in the 
said territories for tho purposo of 
settlement, free from the use of 
intoxicating liquors. Deft., on the 
faith of these representations, entered 
into two agreements with tlio co„ 
agreeing in each to purchase & pay for 
320 acres of land, & paid certain instal- 
ments thereon. The co. never had, 
& could not obtain, tho choice compact 
tract stated, nor any special privileges 
as to the exclusion of liquors : — Held : 
these were material misrepresentations ; 
& deft., having boen induced to enter 
into the agreement theroby, was there- 
fore entitled to have them rescinded, 
& to recover back tho money paid by 
him. — Temperance Colonisation Co. 
v. Fairfield (1888), 16 O. R. 544; 17 
A. R. 205.— CAN. 

o. Representation as to nature of 
company’s property.] — Pltf. sued defts. 
for damages caused to him by their 
having induced him, through fraudu- 
lent misrepresentation of fact issued in 
a prospectus, to take shares in a oertain 
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an action for money had & received ; (4) the pay- 
ment of the deposit having been obtained from 
pltf. by misrepresentation, the deed executed by 
him under the same belief formed no answer to 
the action ; (5) pltf.’s subsequent attendance at the 
meeting did not preclude him from bringing the 
action.— -Wontner v . Shairp (1847), 4 C. B. 404 ; 
4 By. & Can. Cas. 542 ; 17 L. J. C. P. 38 ; 9 

L. T. O. S. 148 ; 11 Jur. 373 ; 136 E. B. 563. 
Annotations: — As to (1) Retd. Re Universal Salvage Co., 
Ex p. Mansfield (1850), 14 L. T. O. 8. 345 : Johnson v. 
Goslett (1857), 3 0. B. N. 8. 569. As to (2) Refd. Duke v. 
Andrews (1848), 2 Exch. 290. As to (3) Refd. Jones v. 
Harrison (1848), 2 Exch. 52 ; Middleton v. Beresford 
(1848), 10 L. T. O. S. 504 *, Watson v. Charlemont (1848), 
12 Q. B. 856 ; Watts v. Salter (1850), 10 U B. 477 ; Hobson 
v. Devon (1857), 5 W. R. 724 ; Fnrrant v. Barnes (1862), 
11 C. B. N. 8. 553. As to (4) Refd. Jones v. Harrison 
(1848), 2 Exch. 52; Landon v. Boiorley (1848), 10 
L. T. O. 8. 505 ; Middleton v. Beresford (1848), 10 
L. T. O. S. 504. Generallu , Mentd. Boll v. Mox boro ugh 
(1848), 10 L. T. O. 8. 457 ; Re Universal Salvage Co., 
Exp. Sharpus (1849), 13 L. T. O. 8. 420. 

1555. Statement that company flourishing — 
Company insolvent 6c practically at an end — Repre- 
sentation by directors generally.] — Where, after 
the objects of a co. have totally failed, & it is 
insolvent, & practically at an end, other persons 
are induced to join the concern, & even sign the 
deed, by misrepresentations made by the directors 
as to the flourishing state of the concern, they are 
not liable to be made contributories. 

The result would be different, where the mis- 
representations are made by the proprietors on the 
original constitution of the co., & the question of 
contribution arises between a number of innocent 
shareholders . — Re Universal Provident Life 
Assocn., Bell’s Case (1856), 22 Beav. 35 ; 26 
L. J. Oh. 137 ; 27 L. T. O. S. 193 ; 20 J. P. 595 ; 
2 Jur. N. S. 844 ; 4 W. B. 538 ; 52 E. B. 1020. 
Annotat ions : — Expld. Re Universal Provident Life Assocn., 
Holt's Case (1856), 22 Beav. 48. Distd. Re Liverpool 
Borough Bank, Duranty’s Case (1858), 26 Beav. 268. 
Consd. Re Life Assocn. of England, Blake’s Case (1865), 
34 Beav. 639. Refd. Re Royal British Bank, Ex p. 
Brockwell (1857), 26 L. J. Cli. 855 ; Re Deposit & General 
Life A8sce., Ayre’s Case (1858), 25 Beav. 513 ; lie Royal 
British Bank, Nieol’s Case (1859), 3 De G, & J. 387 ; 
Re Reese River Silver Mining Co., Ex p. Smith (1867), 
36 L. J.Ch. 385. 

1556. Company on verge of insolvency — 

Representation by single director.] — A. became a 
shareholder & director of a co., on the repre- 
sentations of one of the directors, that it was in a 
flourishing condition, whereas it was on the verge 
of insolvency : — Held : the misrepresentation did 
not relieve A. from being a contributory. — 


Re Universal Provident Life Assocn., Holt’s 
Case (1856), 22 Beav. 48 ; 52 E. B. 1025. 

Annotations : — Refd. Re Royal British Bank, Ex p. Brock - 

well (1857), 26 L. J. Ch. 855 ; Re Deposit & General Life 

Assce., Ayre’s Case (1858), 25 Beav. 513 ; Re Royal 

British Bank, Nicol’s Case (1859), 3 De G. & J. 387. 

1557. Statements made on original constitu- 

tion of company.] — Re Universal Provident 
Life Assocn., Bell’s Case, No. 1555, ante . 

1558. Representation that liability limited.] — 

A. & B. were partners, & A., on the faith of repre- 
sentations made to him by the secretary of a co., 
informed B. that the liabilities were limited, <& 
thereupon B. consented to shares being taken in 
the co. A. executed the co.’s deed alone, in the 
name of the firm. Two calls were paid by the 
firm, & dividends were received by the firm, as 
part of the partnership assets. The firm then 
dissolved partnership & all the assets & liabilities, 
the above shares being particularly specified, were 
transferred from A. to B. The co. failed, & was 
wound up. It then appeared that the liabilities 
of the co. were not limited, & B. alleged that A. 
alone was liable as a contributory: — Held: the 
misrepresentation as to the limited liabilities not. 
being wilful, & the co. assenting, B. was primarily 
liable, & A. secondarily liable, as contributories. — 
Re Protestant Assurance Assocn., Ex p. 
Letts & Steer (1857), 26 L. J. Ch. 455 ; 5W.E. 
399. 

1559. Representation as to number of officers 
to be appointed — Medical referees — Shareholder 
appointed medical referee.] — (1) W. having agreed 
to become one of the medical referees of an insurance 
co., on the understanding that there would only 
be two of them, the secretary of the co. called upon 
him, produced the deed of settlement, & induced 
him to execute it for 200 shares, representing that 
on his doing so he would be appointed one of the 
medical referees, of whom there would be only 
two ; that the business would be equally divided 
between them ; that the directors would not 
consent to his appointment unless he took 200 
shares ; & that all the office-bearers were required 
to take & had taken that number. Soon after this, 
W. discovered that four medical referees had been 
named. He thereupon claimed to be released 
from his shares, & demanded a return of his calls. 
He afterwards discovered that most of the office- 
bearers had never taken 200 shares : — Held : 
whatever breach of contract there might have been 
on the part of the co. towards W., there was 


gold-mining syndicate promoted by 
themselves & of which they were the 
directors. The misrepresentations com- 
plained of were that auriferous reefs 
extended for milos through the pro- 
perties in which the syndicate was 
Interested & that the results of work 
done by dofts. on these reefs showed 
that they were exceptionally rich : — 
Held : tho evidence as to nogativo 
results obtained in subsequent inde- 
pendent operations did not, in all tho 
circumstances, disprove the genuine 
character of the positive results pre- 
viously obtained by dofts., & pltf. had 
not proved that the representations 
contained in the prospectus were of 
the character alleged by him. Though 
the conduct of defts. had not been 
satisfactory & they had not exercised 
sufficient vigilance to see that their 
said representations were in accordance 
with fact, yet there had not been such 
distinct misconduct on their part, 
contributing to the action, as to make 
it proper to deprive them of their 
costs. — Benjamin v . Minter (1896), 
8 H. C. 37.-HS. AF. 

p. Representation that stock partly 
subscribed .] — Action brought by in- 
corporated body to recover #500, the 


amount of 5 shares of pltf.’s capital 
stock for which deft, subscribed on 
Apr. 20, 1892. Deft, sot up that ho 
was induced to become a subscriber 
for tho shares by the representations 
of pltf.’s agent, that C. & M. had each 
subscribed or promised to subscribe 
for 310,000 of stock, upon the con- 
dition that subscriptions for $50,000 
wore obtained on or before Jan. 1, 
1893 ; that doft.’s subscription was 
required in order to assist in making 
up what was still required of the 
$50,000, & that his subscription would 
not be binding unless the $50,000, 
including the subscription of C. & 
M., were fully subscribed on or before 
Jan. 1, 1893. It was proved that 
neither C. nor M. had subscribed or 
promised to subscribe for $10,000 
each, either conditionally or uncon- 
ditionally, nor did they do so at any 
time after deft.’s subscription, nor 
was $50,000 subscribed on or before 
Jan. 1, 1893: — Held: tho represen- 
tations were proved to have been made ; 
& by reason of them deft, was induced 
to subscribe for the stock as a sort of 
escrow ; it was not to be effective nor 
operative unless the $50,000 was 
obtained within the limited period of 


time. — O ntario Ladies* College v. 
Kkxdry (1905), 5 O. W. R. 605 ; 10 
O. L. R. 324.— CAN. 


q. Representation as to disposition 
of certain assets.] — Pltfs., exors. of F„ 
brought an action to rescind a con- 
tract for the purchase of shares in a 
co., on the ground of fraud & mis- 
representation on tho part of defts. 
The question was as to tho disposition 
of certain liquid or quick assets of the 
do. to which pltfs. claimed to bo 
entitled under the terms of the con- 
tract but which defts. contended were 
to be applied in reduction of the 
current liabilities of the co. F. knew 
from the beginning that tho quick 
assets were not to form part of the 
assets to bo retained by the co., but 
wore to be applied in reduction of tho 
liabilities \ —IIeld : pltfs.’ action must 
be dismissed with costs. — Davison v. 
Priest (1920), 53 N. 8. R. 426 ; II 
D. L. R. 158.— CAN. 


r. Representation as to reserve fund.] 
— Pltf. sought to recover payments 
made to deft. co. & damages on 
account of statements alleged to bo 
false & fraudulent contained in a 
prospectus issued by the directors of 
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nothing in the above circumstances ^ to entitle 
him to be discharged from his liabilities as a 
shareholder. 

(2) The deed of settlement provided, that if a 
shareholder should fail to pay a call for two 
months, the secretary should send him a notice 
requiring payment within 21 days, Sc if the sum 
should not be paid within that time, the directors 
might declare the shares forfeited. W & others 
having failed to pay for more than two months, the 
directors passed a resolution that notices should be 
sent to them requiring immediate payment, Sc 
that unless the calls were paid within 21 days 
the shares should be irremediably forfeited. A 
notice was accordingly sent to W. He did not 
pay. The co. went on for three years, during 
which he was not treated as a shareholder, Sc did 
not claim to be one, though his name remained on 
the register. The co. being wound up : — Held : 
declaration of forfeiture, though not strictly 
regular, complied substantially with the requisi- 
tions of the deed of settlement, Sc W. was not a 
contributory. — Re Home Counties, etc., As- 
surance Co., Woollaston’s Case (1859), 4 De 
G. Sc J. 437 ; 33 L. T. O. S. 294 ; 5 Jur. N. S. 
853 ; 7 W. R. 045 ; 45 E. It. 169 ; sub nom. Re 
Home Counties & General Life Assurance 
Society, Ex p. Wollaston, 28 L. J. Ch. 721, 
L. J J. 

Annotations : — As to (1) Reid. Re, Rolling Stock Co. of 
Ireland, Shackleford's Case (1860), 1 Ch. App. 667. As to 
(2) Consd. Re State Fire Insce., Webster’s Case (1862), 
32 L. J. Ch. 135 ; Re East Kongsberg Co., Bigg's Case 
(1865), 1 L. R. Eq. 309. As to (2) Reid. Re North Hallen- 
beagle Mining Co., Knight’s Case (1867), 2 Ch. App. 321 ; 
Re Asiatic Banking Corpn., Ex p. Collum (1869), 39 
L. J. Cii. 59. 

Compare Nos. 1493, 1498, ante, 

1560. Representation to title to company’s 
property.] — New Brunswick Sc Canada Railway 
& Land Co. v. Conybeare, No. 1567, post. 

1561. Representation that shares would rise.] — 
In an action by a shareholder against a director 
of a joint-stock co. for fraudulent representations, 
by which pltf. had been induced to become a 
shareholder, the representations proved being, 
that deft, believed that money might be made 
by the shares, holding them a month ; Sc the 
facts, as known to deft, at the time, being, that 
the co. could not get rid of their first issue of 
shares, & could not get on without further capital ; 
Sc that he had undertaken for a large number of 
shares, which lie was selling, after employing 
various brokers to make contracts for purchases, 


with the effect of raising the shares to a premium, 
which they maintained, until after pltf.’s pur- 
chases : — Held : the question was, whether deft, 
wrote the letter bond fide , Sc in the belief that the 
shares would maintain their rise for a month. — 
Gray v . Collins (1865), 4 F. & F. 302. 

1562. Representation that dividend guaranteed 
— During progress of certain works — Documents 
referred to but not set out in memorandum Sc 
articles.] — Where one party makes statements as 
to the contents of documents, he cannot afterwards 
say that those statements were known by the other 
party to be untrue, unless he shows that the 
business proceeded on that footing. Where an 
appet. for shares agrees to be bound by the arts. 
Sc memorandum of assocn., he must be taken to 
have notice of their contents, but not of documents 
referred to in them, Sc misrepresented by the 
prospectus. 

Where a prospectus stated that the contractor 
had guaranteed interest at £2 10.9. per cent, on the 
paid-up capital until the works were completed, 
Sc that a foreign government had guaranteed 
interest at £9 per cent., whilst, in fact, the con- 
tractor’s liability was limited to £20,000, Sc the 
guarantee by the foreign government was only 
whilst the line did not produce £9 per cent, from 
no default of the co. : — Held : a shareholder who 
had taken shares on the faith of the prospectus 
would be relieved from them in equity. — Kisch 
v . Central Ry. Co. of Venezuela, Ltd. (1865), 
3 De G. J. & Sm. 122 ; 34 L. J. Ch. 545 ; 12 L. T. 
801 ; 29 «T. P. 595 ; 11 Jur. N. S. 646 ; 13 W. R. 
1006 ; 46 E. R. 584, L. JJ. ; affd. sub nom. 
Central Ry. Co. of Venezuela (Directors, 

etc.) v. Kisch (1867), L. R. 2 H. L. 99, H. L. 
Annotations: — Consd. Re Overcnd, Gurney, Oakes v. 
Turquand & Harding. Peek v. Turqnand & Harding 
(1867), L. R. 2 H. L. 325 ; Re Reese River Silver Mining 
Co., Smith’s Case (1867), 2 Ch. App. 604 ; Re Estates 
Investment Co., Ex p. Ashley, Scholey v. Central Ry. 
of Venezuela (1870), 39 L. J. Ch. 354. Refd. Denton v. 
MaoNeil (1866), L. R. 2 Eq. 352 ; Robb v. Estates Invest- 
ment Co. (1866), L. R. 3 Eq. 122 ; Re Cacliar Co., 
Lawrence’s Case, Re Russian (Vyksonnsky) Iron Works 
Co., Kincaid’s Case (1867), 2 Ch. App. 412 ; Henderson v. 
Lacon (1867), L. R. 5 Eq. 249 ; Kent v. Freehold Land & 
Brickmaking Co. (1867), L. R. 4 Eq. 588 ; Re Madrid 
Bank, Wilkinson's Case (1867), 36 L. J. Ch. 489; Re 
Anglo-Danubian Steam Navigation & Colliery Co., 
Walker’s Case (1868), L. R. 6 Eq. 30 ; Chester v . Spargo 
(1868), 18 L. T. 314 ; Hodgkinson v. Kelly (1868), L. R. 
6 Eq. 496 : Langham v. East Wheal Rose Consolidated 
Silver-Lead Mining Co. (1868), 37 L. J. Ch. 253; Re 
Estates Investment Co., McNiell's Case (1870), L. R. 
10 Eq. 503 ; Panama & South Pacific Telegraph Co. v. 
India Rubber, Qutta Percha, & Telegraph Works Co. 
(1875), 10 Ch. App. 520, n. ; Cargill v. Bower (1878), 
10 Ch. D. 502 ; Blenkhorn v . Penrose (1880), 43 L. T. 
668 ; Mathias v. Yetts (1882), 46 L. T. 497 ; Re Scottish 
Petroleum Co. (1883), 23 Ch. D. 413 ; Symonds v. City 
Bank (1886), 34 W. R. 364; Scott v. Snyder Dynamite 


the oo. on the faith of which pltf. was 
induced to subscribe & pay for a 
number of a new issue of preference 
shares. One of the principal matters 
complained of was a statement to the 
effect that undrawn profits or assets 
of the co. to a large amount had been 
appropriated to a “ reserve fund,” 
whereas, as pltf. alleged, the eo. 
never had any reserve or sinking fund. 
The evidence showed that profits 
which were supposed to have been 
earned, instead of being distributed 
in dividends, were transferred to an 
account referred to & known as the 
‘‘reserve account”: — Held: the words 
“ reserve fund,” as used in the pros- 
pectus, did not necessarily mean a 
reserve fund which was invested, but 
the important thing was the reserving 
of the amount out of property available 
for distribution in dividends, & appro- 
priating it in the books of the co. to 
meet contingencies, which was shown 
in this case to have been done. Even 


if pltf. understood the fund to be 
invested, this, in the case of a manu- 
facturing co., would not be a material 
representation which would influence 
the conduct of plaintiff in taking 
shares. — Kennedy v. Acadia Pulp & 
Paper Milih Co., Ltd. (1905), 38 
N. S. R. 291.— CAN. 

b. Representation as to nominal capital 
— Endorsement on share certificate.}— 
C. sued the A. Co. for rescission of 
a contract to take shares & refund of 
the sum of £100 & interest paid by 
him under the contract. He alleged 
that a share certificate delivered by 
the A. Co. to him bore an endorsement 
that the nominal capital of the co. 
£62,500, whereas in fact the registered 
nominal capital was more than £22,500 
at the date of the issue of the certifi- 
cate : — Held : the summons disclosed 
no cause of action such as was claimed 
though It did disclose a claim for issue 
of a certificate correctly reflecting the 


capital of the co. — A gricultural Co- 
operative Union, Ltd. v. Chadwick 
(1922), 43 N. L. R. 135.— S. AF. 


t. Representation as to shares sub- 
scribed .] — A misrepresentation by an 
officer of a co. as to the number of 
shares subscribed for is a material one. 
Sc entitles an appet. to rescind his 
agreement to take shares ; & this is 
so even if the misrepresentation was 
made by a promoter before the oo. 
was formed, & that the shareholder 
had subscribed the memorandum of 
assocn. — Colonial Land Settlement 
of New Zealand Co. (Ltd.) v . Bohan 
(1885), 3 N. Z. L. R. 98.— N.Z. 


a. Statement as to objects of com- 
pany — Effect of delay .}— The pros- 
pectus, on the faith of which deft, 
applied for shares, set out the objects 
of the proposed co. as the establish - 
i ment of freezing, cold storage, & can- 
: ning works. Prior to the formation 
i of the co. & after its formation, but 
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Projectile Co. (1892), 67 L. T. 104 ; Aaron’s Reels v. 

Twiss, [1896] A. C. 273 ; Byrne v. Millom Sc Askam 

Haematite Iron Co. (1901), 46 Sol. Jo. 85. Mentd. Re 

Canadian Native Oil Co., Fox’s Case (1868), L. R. 5 Kq. 

118 : Re Estates Investment Co., Ex p. Pawle (1869), 

38 L. J. Ch. 318 ; Bellairs v. Tucker (1884), 13 Q. B. I). 

562; Newlands v. National Employers’ Accident Assocn. 

(1885), 54 L. J. Q. B. 428. 

1563. Issue of erroneous report — Inducement to 
take up reserved shares.] — The directors of a 
banking co., in Feb. 1864, issued a report declaring 
a dividend of 15 per cent, upon the shares, & a 
bonus of 10 per cent., & a large addition to the 
reserve fund. In June, 1864, they offered to the 
shareholders the option of taking, according to 
the proportion of shares held by each shareholder, 
certain reserved shares at a premium. The 
exors. of a person deceased accepted some of these 
reserved shares. The report oi Feb. 1864, was, 
in fact, utterly erroneous, & in Sept, the bank 
stopped payment. No evidence of wilfulness on 
the part of the directors in misrepresenting the 
affairs of the co. was given : — Held : there was 
not enough on this state of facts to constitute 
a misrepresentation which would avoid the 
acceptance of the shares, & so prevent applts. 
from being put, personally, upon the lists of con- 
tributories. — Jackson v. Turquand (1869), L. R. 
4 H. L. 305 ; 39 L. J. Ch. 11, II. L. 

1564. Representation as to identity of company.] 
— Shortly before Nov. 1895, B. took steps with 
a view to becoming a Fellow of an old established 
society called “ The Auctioneers’ Institute of the 
United Kingdom.” In Nov. 1895, X., an officer 
of a recently incorporated society, with unlimited 
liability, named “ The Institute of Auctioneers 
& Valuers,” called on B. & asked him to become 
a member of it. B. believed the new society to 
be the old one, & in this belief, which was known 
to & fostered by X., B. applied for membership 
in the new society, & received a certificate of 
membership. In answer to his subsequent 
inquiries of the new society, untruthful statements 
were made to B. which resulted in his remaining 
in his error as to the identity of the society : — 
Held : there was not even a voidable contract 
to become a member, but no contract at all ; & 
B. was entitled to have his name removed from 
the list of contributories in the winding-up of the 
new society, although he had not before the 
winding-up commenced taken any step to have it 
declared that he was under no liability. — Re 
International Society of Auctioneers & 
Valuers, Baillie’s Case, [1898] 1 Ch. 110 ; 67 
L. J. Ch. 81 ; 77 L. T. 523 ; 46 W. B. 187 ; 42 
Sol. Jo. 97 ; 4 Mans. 395. 

1565. Representation as to nature of company — 


Whether amounting to warranty.] — Pltf. asked 
the local manager of a firm of rubber merchants, 
who had underwritten a large number of shares in 
a rubber & produce co. then in the course of 
formation, whether his firm were bringing out a 
rubber co. He replied that they were. Pltf. 
then asked him whether the co. was all right. 
The manager replied that his firm were bringing 
it out, to which pltf., rejoined that that was good 
enough for him. In answer to further inquiries 
the manager told pltf. that he could let him have 
5,000 shares at a certain premium. Pltf. agreed 
to take the shares, which were subsequently 
allotted to him. The shares having fallen in 
value, pltf. brought an action against the firm for 
fraudulent misrepresentation & for breach of 
warranty, the alleged warranty being that the co. 
was a rubber co. The jury negatived fraudulent 
misrepresentation but found that the co. could not 
be properly described as a rubber co., & that the 
manager had given a warranty as alleged i-^-Held : 
there was no evidence proper to be submitted to 
the jury upon the question of warranty. 

The question whether an affirmation made by 
the vendor at the time of sale constitutes a war- 
ranty depends on the intention of the parties to be 
deduced from the whole of the evidence, & the 
circumstance that the vendor assumed to assert 
a fact of which the purchaser is ignorant, though 
valuable as evidence of intention, is not conclusive 
of the question. — Heilbut, Symons & Co. v. 
Buckleton, [1913] A. C. 30 ; 82 L. J. K. B. 245 ; 
107 L. T. 769 ; 20 Mans. 54, II. L. 

Annotations : — Reid. Guaranty Trust Co. of Now York i\ 
Hannay, [1918] 2 K. B. 623 ; Harrison v. Knowles Sc 
Foster, [1918] 1 K. B. 608 ; Collins v. Hopkins, [1923] 
2 K. B. 617. Mentd. Niblott v. Confectioners’ Materials 
Co., [1921] 3 K. B. 387. 

(c) Misrepresentation by Directors , Agents , etc. 
See , generally , Agency, Vol. I., pp. 587 et seq . 

1566. How far act of company — General rule.] — 
If a person be induced, by the false representations 
of a co., to take shares, he cannot be rendered 
liable as a contributory ; but the representations 
must come from an actual report put forward by 
the authority of the co., & not from the statements 
oi directors’ clerks or others. — Re Royal British 
Bank, Ex p. Frowd (1861), 30 L. J. Ch. 322 ; 
3 L. T. 843 ; 9 W. R. 328. 

1567. .] — A ct. of equity will not 

relieve on a general charge of fraud, but it must be 
alleged in what the fraud consists, & how it has 
been effected. If reports are made to the share- 
holders of a joint-stock co. by the directors, A 
adopted at one of the meetings of the co., & 


before allotment, the promoters & 
directors were advised to postpone 
the erection of the canning works until 
the completion of the freezing works : 
— Held : delay in carrying out one of 
the objects set out in the prospectus, 
was not a misrepresentation entitling 
deft, to repudiate his shares. — North 
West Co-operative Freezing & 
Canning Co., Ltd. v. Easton (1915), 
11 Tas. L. R. 65. — AUS. 

b. Representation as to time of com- 
mencement of operations .3 — The co, 

S ave V. authority to establish agencies 
i Canada in connection with its 
accident insurance business Sc to 
appoint medical examiners there. 
At the time the co. had no licence 
to carry on the business of Insurance 
in Canada, nor any immediate intention 
of making arrangements to do so, & 
V. was an official of the co. Sc was 
aware of these facts. V. appointed 
pltf. the sole medical examiner of the 
oo. for Vancouver, assuring him that 
the co. would commence to carry on 


its accident business there within a 
couple of months, 8c then obtained 
from him a subscription for a number 
of shares of the co.’s unissued capital, 
which were paid for partly by pltt’s 
cheques, payable to the co.. Sc as to 
the balance by a series of promissory 
notes. The co. did not commence 
business in Vancouver within the 
time specified by V., nor did it obtain 
a licence to carry on the business of 
insurance in Canada until many months 
later. In an action by pltf. to recover 
back the money he had paid & for the 
cancellation & return of the notes: — 
Held : he was entitled to recover back 
the money he had paid Sc to have the 
notes returned for cancellation. — In- 
ternational Casualty Co. v. Thom- 
son (1913). 48 S. C. R. 167. — CAN. 

e. Statement that success guaran- 
teed. ]— Where a statement contained 
in a prospectus of a co. ** that thou- 
sands interested in this financial 
institution guarantee it a thorough 
financial success ” was found to be 


false, a subscription induced thereby 
was not binding upon the subscriber. — 
Pioneer Tractor Co., Ltd. v. Peebles 
(1914), 29 W. L. R. 371 ; 18 D. L. R. 
477 ; 7 Sask. L. It. 322.— CAN. 

d. Statement that company already 
incorporated.) — The. statement in a 
prospectus that a co. is incorporated 
when in reality it is only about to bo 
incorporated is not such a misrepre- 
sentation as will enable appet. for 
shares to rescind his contract after 
they have been duly allotted to him. 

Re Waipori River-Dredging Co., 
Ltd., Shaw’s Case (1892), 10 

NT. 'A. Tj. IL 24. — N.Z. 


PART III. SECT. 17, SUB-SECT. 1.— 

G. (o). 

e. How far act of company — State- 
ment by directors — Through agent.) 
— Deft, was induced to sign an appli- 
cation for shares in a co, on represen- 
tation by pltf.’s agent that the shares 
subscribed for were treasury stock, 
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Sect 17. — The contract to take shares: Sab-sect. 1, 

O . (<?)• ] 

afterwards industriously circulated, the represen- 
tations in those reports become after this adoption 
those of the co,, & therefore binding on the co. ; & if 
those reports, so circulated can be shown to be the 
roximate & immediate cause of shares being 
ought by individuals, the co. cannot retain the 
benefit of the contract & keep the purchase-money 
which has been paid. Representations made by 
the secretary to a person in a general conversation, 
without a view to any definite statement by that 
erson that he wants to purchase shares, are not 
inding on the co. 

If an incorporated co., acting by its agent, j 
induces a person to enter into a contract for the j 
benefit of the co., that co. can no more repudiate 
the fraudulent agent than an individual could 
repudiate him, & the co. are bound by the mis- 
representations of their agent. But the principle 
cannot be carried so far that an action can be 
brought against the co. on the ground of deceit, 
because the directors have done an act which might 
render them liable to such an action. If the 
ground alleged for rescinding a contract, executed, 
to become a shareholder in a co., is a representation 
that the co. had a good title to certain land, 
whereas it was not a good title but a defeasible 
title, the opinion of the ct., that the title was 
doubtful, is not sufficient to warrant the ct. to 
interfere with regard to such a contract (Lord 
(Jr an worth). — New Brunswick & Canada Rail- 
way & Land Co. v. Conybeare (1862), 9 II. L. 
Cas. 711 ; 31 L. J. Ch. 297 ; 6 L. T. 109 ; 8 Jur. 
N. S. 575 ; 10 W. R. 805 ; 11 E. R, 907, II. L. ; 
rcvsg. S. C. sub rtom. Conybeare v. New Bruns- 
wick & Canada Railway Land Co., Ltd. (1860), 

1 J)e (1. F. & J. 57 8, L. JJ. 

Annotations : — Consd. Kisch v. Central liy. of Venezuela 
(1865), 3 Do G. J. Sc Sm. 122 ; Western Bank of Scotland 
v. Addle, Addle v. Western Bank of Scotland (1867), 
L. It. 1 Sc. & Div. 145 ; Houldsworth v. City of Glasgow 
Bank (1880), 5 App. Cas. 317 ; Harnbro v. Bumand, 
[1003] 2 K. B. 309. Reid, lie Loeds Banking Co., Ex p. 
Barritt (1865), 5 Now Hop. 460 ; lie Coal Economising 
Gas Co., Exp. Gover (1875), 45 L. J, Oil. 83 ; MeKoown 
r. Boudard Peveril Gear Co. (1896), 74 L, T. 310. Mentd. 
A.-G. i\ Ray (1874), 0 Ch. App. 402, n. 

1568. Statements by directors.] — 100 

shares were sold in one parcel by a broker, for two 
vendors, of lifty shares each, in a joint-stock co. 
Five of the shares were transferred by deed by 
one of the vendors to the purchaser, & the 
urchase-money of the 100 shares was paid to the 
roker. The purchaser was accepted by the 
directors as the proprietor of the 100 shares, & his 
name was entered accordingly in the co.’s books : — 
Held : the 100 shares formed the subject of one 
contract, & the whole must be governed by the 


terms of the deed of transfer of the five shares. 
Directors fraudulently inducing a person to become 
a purchaser of shares in a co. may be personally 
lialble to him, but they cannot be considered as 
the agents of the body of shareholders to commit 
a fraud of this kind, nor is such a fraud a valid 
objection, the purchaser’s name being on the list 
of contributories . — Re North op England Joint 
Stock Banking Co., Dodgson’s Case (1849), 
3 De G. & Sm. 85 ; 14 L. T. O. S. 207 ; 14 Jur. 
386 ; 64 E. R. 391. 

Annotations : — Consd. Re North of England Joint Stock 
Banking Co,, Bernard's Case (1852), 5 De G. & Sm. 283. 
Refd. lie Pennant Sc Craigwcn Consolidated Lead Mining 
Co., Ex p. Fenn (1853), 1 Eq. Jtep. 344 ; Re Ginger, Ex p. 
Tipperary Joint Stock Banking Co. (1856), 28 L. T. O. S. 
42 ; Re Royal British Bank, Nicol’s Case (1850), 3 I)e 
G. Sc J. 387 ; Western Bank of Scotland v. Addle, Addie 
v. Western Bank of Scotland (1867 ), L. R. 1 Sc. & Div. 145. 
Mentd. Re Monmouthshire & Glamorganshire J oint Stock 
Banking Co., Exp. Cape’s Exor. (1852), 22 L. J. Ch. 601 ; 
Re Royal British Bank, Brockwell’s CaBe (1857), 4 Drew. 
205 ; Re Portsmouth Banking Co., Helby’s, Stokes’ & 
Horsey’s Cases (1866), L. R. 2 Eq. 167. 

1569 . For benefit of directors.] — 

Burnes v. Pennell, No. 2243, post 

1570. Influencing stranger.] — If the 

directors of a joint-stock co., in the course of their 
dealings on behalf of the co. with third parties, by 
fraud induce such parties to contract with them, 
& the co. benefits by the transaction, the co. will 
be bound by such fraud ; even where the fraud 
consist in false reports submitted by the directors 
at their annual meetings to the co., the co. will be 
bound by such reports, when dealing with third 
parties who rely on the representations therein 
made. 

Where A., a principal, knowing a material objec- 
tion to his property, employs B., an agent, who is 
ignorant of such objection, to sell or let the 
property, & B. unconsciously makes a false 
representation to the purchaser, thereby inducing a 
contract, A. will be bound by such misrepre- 
sentation (Lord St. Leonards). 

The N. joint-stock co., who were bankers & 
brokers, sued D. for money lent to him to purchase 
certain shares in their co. I), pleaded that the 
directors of the co. had in their annual reports to 
the co. falsely represented their affairs to be 
flourishing, whereas the co. was insolvent ; A 
paid large dividends, whereas such dividends were 
paid out of the capital & that B., their manager, 
falsely representing the said shares to be of great 
value, induced D. to purchase them, & at the same 
time, on the part of the co., offered to advance 
the money necessary to make the purchase, & 
promised that the co. would hold the said shares 
for D. until they could be sold at a profit, without 
D. being called upon for the price, & 1). relying on 
such representations accepted the shares, which 


& that the money paid, was to go Into 
the treasury of the co. & was to be 
used for certain specified purposes. 
The shares were, as a matter of fact, 
the property of pltf., Sc the promissory 
note given by deft, in payment was 
indorsed to pltf. In an action on the 
note : — Held : that pltf. was respon- 
sible for the fraud practised on deft, by 
the misrepresentations of the agent 
who sold them. — Gould v. Gillies 
(1007), 40 S. C. R. 437. — CAN. 

1568 i. .]• — S., a director 

of a joint-stock bank, upon a false 
representation to F., Sc an offer of 
indemnity, induced him to allow a 
number of shares to be entered in his 
name ; & without the knowledge of 
F., issued a great number of the 
unappropriated shares, Sc entered 
them in the share-register book in the 
name of F», dobiting him in the books 
of the bank for the price of them. To 


procure purchasers for those sliaros, 
two documents wore prepared one 
purporting to be a prospectus of the 
oo., which falsely treated the paid up 
capital as £100,000, made the number 
of appropriated shares far exceed the 
real number, & falsely stated the names 
of the directors. The other document 
was a false & fabricated balance-sheet 
of the bank. Those documents were 
transmitted to England, Sc circulated 
by J., the brother of S. G., induced 
by false representations, Sc the state- 
ments contained in those documents, 
bought a number of the shares entored 
in the name of F. The transfer deeds 
were executed by F., & certificates 
of transfer, describing the shares 
according to the false entries in the 
bank books, were given to G., signed 
by S., K., & J., of whom S. alone was 
a director. The purchase-money was 
placed in the books to the credit of 


the bank. G.’s name was enterod 
in the share -register book, & returned 
to the Stamp -office as the proprietor ; 
& on the next dividend day, he 
received a dividend upon them, as if 
they had been old shares transferred 
by a bond fide holder. Upon a petition 
presented for winding up the co. : — - 
Held : G„ having been induced to 
purchase the shares by the frauds Sc 
misrepresentations of S. & his agents, 
was at liberty to repudiate the contract 
as against the existing 
Sc that should bo removed 
of contributories. 

Semble : the rule that directors are 
not the agents of a co. to commit a 
fraud cannot apply to a case where 
the fraud complained of relates to a 
matter which is of the essence of the 
contract, & a part of it . — Re Tipperary 
Joint-Stock Bank, Ex p. Ginger 
(1857), 9 Ir. Jur. 221.—IR. 


shareholders, 
from the list 
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B. accordingly bought & paid for & still pos- 
sessed : — Held : this was a good answer to the 
action. — N ational Exchange Co. v. Drew (1855), 
25 L. T. O. S. 223 ; 2 Macq. 103, H. L. 

Annotations: — Consd. Re North Shields Quay & Improve- 
ments Co., Davidson’s Case (1858), 4 K. & J. 688 ; Re 
National Patent Steam Fuel Co., Ex p. Worth (1859), 

4 Drew. 529 ; Re Royal British Bank, Nicol’s Case (1859), 

3 De G. & J. 387 ; Barry v. Croskey (1861), 2 J. & H. 1. 
Reid. Eastern Counties Ry. v. Hawkos (1855), 5 H. L. Cas. 
331 ; Re Home Counties & General Life Assce., Ex p. 
Woolaston (1859), 7 W. R. 540 ; Re Overend, Gurney, 
Ex p. Oakes & Pock (1867), L. R. 3 Eq. 576 ; Western 
Bank of Scotland v, Addie, Addle v. Western Bank of 
Scotland (1867), L. R. 1 Sc. & Div. 145. Mentd. Bartlett 
v. Salmon (1855), 6 De G. M. & G. 33 ; Re Royal British 
Bank, Brockwell’s Case (1857), 4 Drew. 205 ; Smith v. 
Kay (1859), 7 H. L. Cas. 750 ; Cargill v. Bower (1878), 
10 Ch. D. 502 ; Houldsworth v. City of Glasgow Bank 
(1880), 5 App. Cas. 317 ; Ludgater v. Love (1881), 44 
L. T. 694 ; Symonds v. City Bank (1886), 34 W. It. 364 ; 
Hambro v. Burnand, [1903] 2 K. B. 399. 

1571. .] — The directors of a co., 

by their reports, grossly misrepresented the state 
of the co. Those reports got into circulation, & 
were seen by A., who, on the faith of them, took 
new shares created by the co. ; — Held : the 
fraudulent reports of the directors were the 
reports of the co., <fe A. was not properly made a 
contributory. — Re Royal British Bank, Brocic- 
welt/s Case (1857), 4 Drew. 205 ; 20 L. J. Ch. 
855 ; 29 L. T. O. S. 375 ; 3 Jur. N. S. 879 ; 5 
W. R. 858 ; 02 E. R. 79. 

Annotations : — Consd. Re Hull & London Life Assce., 
Gibson’s Case, Kemp’s Case, Hudson’s Cane (1858), 2 
De G. & J. 275 ; Re Northumberland & Durham District 
Banking Co., Ex p. Bigge (1858), 28 L. J. Ch. 50 ; Re 
Royal British Bank, Nicol’s Case (1859), 3 De G. & J. 
387. Distd. Re London & Eastern Banking Cornn., 
Ex p. Longworth’s Exors. (1859), 29 L. J. Ch. 55. Dbtd. 
Re Royal British Bank, Mixer’s Case (1859), 4 De G. & J. 
575. Expld. Re National Patent Stoam Fuel Co., Ex p. 
Worth (1859), 4 Drew. 529. Consd. Western Bank of 
Scotland v. Addie, Addie v. Western Bank of Scotland 
(1867), L. R. 1 Sc. & Div. 145. Reid. Re Welsh Potosi 
Load & Copper Mining Co., Ex p. Official Liquidator 
(1857), 29 L. T. O. S. 400 ; Re Home Counties & General 
Life Assce., Ex p. Woolaston (1859), 7 W. It. 540 ; Re 
Royal British Bank, Exp. Frowd (1861), 30 L. J. Ch. 322. 
Mentd. Re Leeds Banking Co., Ex p. Barrett (1865), 2 
Drew. & Sm. 415. 

1572. .] — Where, by false repre- 

sentations of the directors of a co., a stranger is 
induced to take shares directly from the co., the 
transaction is not binding in equity, & he is not a 
contributory. But if, by such representations 
of the directors, he takes them from a third party, 
he is a contributory. — Re Liverpool Borough 
Bank, Duranty’s Case (1858), 26 Beav. 268 ; 
28 L. J. Ch. 37 ; 32 L. T. O. S. 114 ; 4 Jur. N. S. 
1C68 ; 7 W. It. 70s 53 E. R. 901. 

Annotations : — Expld. Huddersfield Banking Co. v. Lister, 
[1895] 2 Ch. 273. Reid. Re Royal British Bank, Nicol’s 
Case (1859), 3 De G. & J. 387. Mentd. -Re Ovcrend, 
Gurney, Ex p. Oakes & Peek (1867), L. R. 3 Eq. 576 ; 
Peek v . Gurney (1871), L. R. 13 Eq. 79. 

1573. .] — If the directors, in 

the course of the performance of their duty, make 
any false or fraudulent representations to the 
shareholders, & afterwards think proper to give 
them unauthorised circulation beyond the limits 
of the co., a stranger who chances to act upon 
them, & suffers loss in consequence, must either 
submit or bear what his own voluntary ac- 
quiescence in representations which are not 
addressed to him has brought upon him ; or, if 
he has any remedy at all, it must be against those 
who, seeking to deceive the public generally, have 
entitled him to make a case against them out of 
his own individual deceptions as one of the public 
(Lord Chelmsford, C.). — Re Royal British 
Bank, Nicol’s Case, No. 2382, post. 

1574. .] — (1) The charter of a 

co. empowered the directors to increase the capital 
by the issue of new shares of £100 each, but not 


by less than £10,000 at a -time, & it was provided 
that the additional capital derived from such new 
shares should not be published & declared as a 
portion of the capital of the co. till the Board 
of Trade was satisfied that the whole amount of 
the increase of capital from time to time determined 
on had been subscribed for the shares issued, at 
least £50 per share paid up, & a supplementary 
deed executed by the persons taking the shares. 
An issue of 2,000 new shares was determined upon, 
the subscribers to be entitled to £5 per cent, 
interest on the sums paid by them until they had 
paid up £50 per share, & afterwards to participate 
in dividends. M. took some of them, paid up 
£50 per share, & executed a supplementary deed, 
obtained certilicates of shares & received interest, 
but only a small part of the 2,000 shares were ever 
subscribed for. The sums received in respect of 
them were entered in the reports under the head 
of liabilities : — Held : M. was a shareholder liable 
to be placed on the list of contributories, & not 
entitled to rank as a creditor for what he had 
paid. 

(2) The directors of a co. from time to time made 
to the general meetings of shareholders & printed 
& published false & fraudulent reports of the affairs 
of the co. There was nothing to show that the 
shareholders were aware of the falsehood of these 
reports. An issue of new shares being made, M. 
was induced by these reports to take some of them ; 
— Held : that, notwithstanding the fraud, he was 
liable to be placed on the list of contributories. 

I think it was a fraud on the part of the directors 
which cannot be attributed to the co. Supposing 
it was a fraud on the part of the co., I do not think 
that applt. is now entitled to avail himself of it 
& rescind the contract. It is a settled rule that 
a contract obtained by fraud is not void, but that 
the party defrauded has a right to avoid it if he 
does so while matters can be replaced in their 
former position. In each case we must look to see 
whether the contract has been acted upon. If it 
has been acted upon by the party defrauded so 
that others who are interested cannot be restored 
to their former rights, the contract cannot be 
rescinded, <fc nothing remains to the party 
defrauded but a reparation in damages (Lord 
Campbell, C.). — Re Royal British Bank, 
Mixer’s Case (1859), 4 De G. & J. 575 ; 28 
L. J. Ch. 879 ; 1 L. T. 19 ; 7 W. R. 677 ; 45 E. R. 
223, L. 0. & L. JJ. 

Annotations : — As to ( 1) Reid. Western Bank of Scotland v. 

Addie, Addie v. Western Bank of Scotland (1867), L. R. 

1 So. & Div. 145. As to (2) Reid. Re Royal British Bank, 

Ex p. Frowd (1861), 9 W. It. 328 ; Re National Assce. & 

Investment Assocn. (1862), 6 L. T. 118 ; Re Life Assocn. 

of England, Exp. Blake (1865), 5 New Rep. 352. 

1575. .] — Where the directors 

of a co. in the discharge of their duty make a 
report to a general meeting of the shareholders 
containing misrepresentations ; & a third person, 
relying on those misrepresentations, deals with the 
t co. by taking shares direct from the co., those 
k representations vitiate the whole transaction. 
But where a third person, relying on such mis- 
representations, takes shares not from the co. but 
from a shareholder in the co., the transaction is not 
vitiated, & the third person is liable as a con- 
tributory in respect of the shares he has so taken. — 
Re National Patent Steam Fuel Co., Ex p. 
Worth (1859), 4 Drew. 529 ; 28 L. J. Ch. 589 ; 
33 L. T. O. S. 87 ; 5 Jur. N. 8. 504 ; 7 W. R. 281 ; 


62 E. R. 203. 

Annotations : — Reid. Re Royal British Bank, Ex p. Frowd 
(1861), 30 L. J. Ch. 322 ; Re Overend, Gurney, Ex p. 
OnlcAfl & Peek [1867). L. R. 3 Ed. 576. 


1576. 


.] — New Brunswick & 
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O . ( c). ] 

Canada Railway & Land Co. v . Conybeare, 
No. 1507, ante. 

1577. Adoption at annual meeting of 

report containing untrue statements.] — State- 
ments contained in the report made by the 
directors of a joint-stock co., & adopted at an 
annual meeting of the shareholders though 
untrue, are not such misrepresentations, quoad a 
shareholder not present at the meeting as to 
entitle him to be relieved, from a contract to take 
additional shares, though the contract may have 
been made upon the faith of the representations. — 
Re Leeds Banking Co., Barrett’s Case (1865), 
3 De G. J. & Sm. 30 ; 0 New Rep. 242 ; 34 
L. J. Ch. 558 ; 12 L. T. 514 ; 13 W. R. 820 ; 
40 E. R. 549, L. JJ. 

Annotations: — Consd. lie Leeds Banking Co., AddinelPs 

Case (1865), L. R. 1 Eg. 225. Folld. Re Leeds Banking 

Co., Mallorio's Case (1866), 36 L. J. Ok. 40. Refd. Re 

Leeds Banking Co., Fearnsido & Dean's Case, Dobson’s 

Case (1866), 1 Ch. App. 231 . 

1578 . .] — (l) Suit to rescind a share- 

taking contract for shares in a joint-stock banking 
co., and for restitutio in intergrum , or, alternatively, 
for damages : — Held : under the circumstances, 
unsustainable. 

(2) Notwithstanding numerous irreconcilable de- 
cisions, the true doctrine seems to be, that where a 
person has been drawn into a contract to purchase 
shares by the fraudulent misrepresentations of 
directors, & where the directors, in the name of the 
co., seek to enforce that contract, or where the 
person who has been deceived institutes a suit 
to rescind it, the misrepresentations are imputable 
to the co., & the purchaser cannot be held to his 
contract (Lord Chelmsford, C.). 

(3) If an untrue statement is made, founded on a 
belief destitute of all reasonable grounds, or which 
the least inquiry would immediately have 
corrected, it may fairly & correctly be cha- 
racterised as misrepresentation & deceit (Lord 
Chelmsford, C.). 

(4) If the directors employed the manager to make 
false representations as to the stability of the co., 
the effect would have been the same as if made by 
the directors themselves (Lord Chelmsford, C.). 

(5) I entertain considerable doubt whether the 
pursuer in this case has connected the directors 
sufficiently with the alleged misrepresentations 
to make them imputable to the co. That the 
directors knew of the manager’s endeavours to get 
pursuer to take shares is nowhere alleged ; nor 
is it alleged that the manager gave authority to 
the local agent from whom the misrepresentations 
were immediately derived (Lord Chelmsford, C.). 

(0) A co. cannot retain any benefit which they 
have gained through the fraud of their agent 
(Lord Chelmsford, C.). 

(7) If, instead of seeking to set aside the contract, 
the person defrauded prefers an action of damages 
for the deceit, such action cannot be maintained 
against the co., but only against the directors 
(Lord Chelmsford, C.). 

An incorporated co. cannot, in its corporate 
character, be called on to answer in an action for 
deceit (Lord Cranworth). 

(8) The incorporated co. cannot be sued for frauds 


committed by directors before the incorporation 
(Lord Cranworth). 

(9) That the complainant was himself a member 
of the co., whose agents had committed the fraud, 
would not be a valid objection to his suit for 
redress ; nor would it be an answer that his suit 
might prejudice those who had innocently acquired 
their shares after he had acquired his (Lord 
Chelmsford, C.). — Western Bank of Scotland 


v. Addie, Addie v . Western Bank of Scotland 
(1807), L R. 1 Sc. & Div. 145, H. L. 

Annotations : — As to (1) Consd. Mackay v. Commercial 
Bank of New Brunswick (1874), L. R. 5 P. C. 394. Folld. 
Houldsworth v. City of Glasgow Bank (1880), 5 App. Cas. 
317. Consd. Armstrong v. Jackson, [1917] 2 K. B. 822. 
Retd. Adam v. Newblgging (1888), 13 App. Cas. 308. 
As to (2) Consd. OakeB v. Turquand & Harding, Peek v. 
Turquand Sc Harding, Re Overend, Gurney (1867), L. R. 
2 H. L. 325 ; Derry v . Peek (1889), 14 App. Cas. 337. 
As to (3) Consd. Derry v. Peek (1889), 14 App. Cas. 337. 
As to (4) Consd. Houldsworth v. City of Glasgow Bank 
(1880), 5 App. Cas. 317. Refd. Weir v. Barnett, Bell, etc. 
(1878), 38 L. T. 929 ; Chapleo v. Brunswick Benefit Bldg. 
Hoc. (1880), 5 C. P. D. 331 ; Newlands v. National 
Employers’ Accident Assocn. (1885), 54 L. J. Q. B. 428 ; 
Hambro v . Bumand, [1903] 2 K. B. 399. As to (5) Refd. 
Weir v. Barnott, Boll, etc. (1878), 38 L. T. 929 ; Houlds- 
worth v. City of Glasgow Bank (1880), 5 App. Cas. 317 ; 
Chapleo v. Brunswick Benefit Bldg. Soo. (1880), 5 C. P. D. 
331 ; Nowlands v. National Employers* Accident Assocn. 
(1885), 54 L. J. Q. B. 428 ; Hambro v . Bumand, [1903] 
2 K. B. 399. As to (6) Consd. Houldsworth v. City of 
Glasgow Bank (1880), 5 App. Cas. 317. Refd. Oakes v. 
Turquand & Harding, Peek v. Turquand & Harding, 
Re Overend, Gurney (1867), L. R. 2 H. L. 325 ; Blako 
v . Albion Life Assoc. Soc. (1878), 4 C. P. D. 94 ; Erlanger 
v. New Sombrero Phosphate Co. (1878), 3 App. Cas. 
1218 ; Adam v. Newbigging (1888), 13 App. Cas. 308 ; 
Capol v . Sim's Ships Compositions Co. (1888), 57 L. J. Ch. 
713 ; Armstrong v. Jackson, [1917] 2 K. B. 822. As 
to (7) Consd. Houldsworth v. City of Glasgow Bank (1880), 
5 App. Cas. 317. Refd. Swift v. Winterbotham & God- 
dard (1873), 42 L. J. Q. B. Ill ; Blake v . Albion Life 
Absco. Soc. (1878), 4 C. P. D. 94 ; Citizens' Life Assce. 
v. Brown, [1904] A. O. 423. As to (8) Consd. Mackay v. 
Commercial Bank of New Brunswick (1874), L. R. 5 P. C. 
394. Refd. Citizens' Life Assce. v. Brown, [1904] A. C. 
423. As to (9) Consd. Houldsworth v. City of Glasgow 
Bank (1880), 5 App. Cas. 317. Generally, Mentd. Lyndo 
v . Anglo-Italian Hemp Spinning Co., [1896] 1 Ch. 178 ; 
Salomon v. Salomon, [1897] A. O. 22 ; Lloyd v. Grace, 
Smith, [1912] A. O. 716. 

1579. Statement by one director.] — 

In an action by pltf. co. for a call on 5,000 shares, 
deft, denied liability & counterclaimed a rescis- 
sion of her contract to take shares & a return 


of the sum she had paid on her application for 
shares & on their allotment to her. In answer 
to questions left to them the jury found (1) that 
deft, was induced to apply for shares by repre- 
sentations fraudulently made by L., a director of 
pltf. co. ; (2) that the representations were made 
both before & after the co. had been incorporated 
& L. had become a director ; & (3) that they were 
made for the purposes of the co. & in its supposed 
interests. It appeared that after the formation 
of the co. all the interested parties, directors & 
signatories, well knew that L. was continuing 
what he had been doing previously, namely, 
endeavouring to raise money on behalf of the co. : 
— Held : in these circumstances L. was the agent 
of the co., the co. was bound by his acts, & the 
deft, was entitled to judgment on the claim & 
counterclaim. — Hilo Manufacturing Co., Ltd. 
v. Williamson (1911), 28 T. L. R. 104, C. A. 

1580. Statement by secretary.] — If a 

party is induced to subscribe to a co., upon mis- 
representation made by it or on its behalf, the 
shareholders, on the co. being wound up, cannot 


1580 i. Statement by secretary .] 

— Verbal misrepresentations, made to 
appots. for shares by a secretary pro 
km Sc provisional director of an 
Inchoate co., whose duty It is to receive 
applications for shares Sc to whom 
appots. are impliedly referred by the 
prospectus for further information. 


constitute grounds upon which such 
appots. can subsequently sue the oo. 
when formed for the rescission of an 
agreement to take shares which has 
been induced by such misrepresenta- 
tions. — Adamanta Diamond Mining 
Co., Ltd. v. Smyths (1883), 1 H. C. 
406. — S* AF. 


f. Statement by promoter — 

Before incorporation.] — Goublie v. 
Chandler (1907), 41 N. S. R. 841.— 
CAN. 

g. — .] — A oo. is not 

bound by the misrepresentations of 
a promoter made before inoorpora* 
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insist upon such party being placed on the list of 
contributories. Misrepresentations made by a 
secretary or manager, in the absence of authority, 
do not bind the co. It cannot be assumed that he 
was an agent to commit a fraud. A judgment in 
favour of a co. at law, for the payment of the 
deposit on shares subscribed for, will not prevent 
this ct. from giving relief when the subscription 
was procured by fraud, which was not in evidence 
when the judgment was obtained. — Be Deposit 
& General Life Assurance Co., Ayre’s Case 
(1858), 25 Beav. 513; 27 L. J. Oh. 579; 31 
L. T. O. S. 192 ; 4 Jur. N. S. 596 ; 53 E. It. 733. 

Annotations: — Distd. Re Northumberland & Durham Dis- 
trict Banking Co., Ex p. Bigge (1858), 28 L. J. Ch. 50. 

Expld. & Distd. Re Liverpool Borough Bank, Duranty’s 

Case (1858), 26 Boav. 268. Reid. Leeds Banking Co., 

Exp. Barrett (1865), 11 Jur. N. S. 234. 

1581. .] — New Brunswick & Canada 

Railway & Land Co. v. Conybeare, No. 1567, 
ante . 

1582. .] — In March, 1869, P. wrote 

to the secretary of the A. co. making certain 
inquiries as to the state of the co. He received 
a letter in reply signed by the secretary, & giving, 
as P. alleged, an untrue account of the state of the 
co. dust before the winding-up of the co. in Sept. 
1869, P. filed a bill against the co. Sc against the 
directors, alleging that he had been induced by the 
fraudulent misrepresentations of the officers of 
the co. to purchase shares, Sc praying that the co. 
or the directors might be ordered to repay him the 
price of the shares, Sc to indemnify him for all 
calls, etc. P.’s inquiry had been communicated 
by the secretary to the manager, but it did not 
appear that the correspondence between P. Sc 
the secretary had been brought to the knowledge 
of the directors. It having been decided that P.’s 
name must be placed on the list of contributories : 
— Held ; the answering of inquiries such as those 
addressed by P. to the secretary did not fall 
within the business of the co. deputed to the 
manager & secretary, Sc consequently that in the 
absence of proof connecting the directors personally 
with the replies made to P., no action or suit for 
misrepresentation could be maintained against 
them. — Partridge v . Albert Life Assurance 
Co. (1872), 16 Sol. Jo. 199. 

Annotation: — Mentd. Newlands v. National Employers’ 

Accident Assocn. (1885), 54 L. J. Q. 13. 428. 

1583. .] — The secretary of a co. has 

no general authority to make representations to 
induce persons to take shares in a co. ; so that a 
person who is induced to take shares in a co. by a 
fraudulent misrepresentation, not authorised by or 
known to the officers of the co. entitled to make 
representations, of the secretary of a co. is not 
entitled to maintain an action against the co. 
for the rescission of the contract, or for damages 


for such misrepresentation. — Newlands v. Na- 
tional Employers’ Accident Assocn., Ltd. 
(1885), 54 L. J. Q. B. 428 ; 53 L. T. 242 ; 49 
J. P. 628, C. A. 

Annotation: — Reid. Barnett v. South London Tram. Co. 
(1887), 18 Q. B. D. 815. 

1584. .] — A principal is not liable in 

an action of deceit for the unauthorised Sc fraudu- 
lent act of a servant or agent committed, not for 
the general or special benefit of the principal, but 
for the servant’s or agent’s private ends. The 
secretary of a co. answered questions which were 
put to him as secretary as to the validity of 
certain debenture stock of the co. The answers 
were untrue Sc were fraudulently made by the 
secretary for his own benefit. In an action against 
the co. for loss arising from the representations, 
the jury found that the secretary was held out 
by the co. as a person to answer such inquiries 
on their behalf : — Held : the co. were not liable. — 
British Mutual Banking Co. v. Charnwood 
Forest Ry. Co. (1887), 18 Q. B. D. 714; 56 
L. J. Q. B. 449 ; 57 L. T. 833 ; 52 J. P. 150 ; 35 
W. R. 590, C. A. 

Annotations: — Consd. Hambro v. Burnand, [1903] 2 K. B. 
3D9 ; R u bon v. Great Fingall Consolidated, [1904] 2 K. B. 
712. Refd. Hambro v. Burnand (1904). 9 Com. Cas. 251 ; 
Lloyd v . Grace, Smith, [1911 1 2 K. B. 489. Mentd. Crapp 
v. East Stonehouse L. B. (1889), 5 T. L. R. 501 ; Bishop 
v. Balkis Consolidated Co. (1890). 25 Q. B. 1). 512 ; 
Tomkinson v. Balkis Consolidated Co. (1891 ), 60 L. J . Q. B. 
558 ; Thorne v. Heard, [1894] 1 Ch. 599 ; Spooner v . 
Browning, Todd & Whish (1897), 77 L. T. 685 ; Trott v. 
National Discount Co. (1900), 17 T. L. R. 37 ; Beer v. 
Prudential Assco. (1902), 66 J. P. 729 ; Whitechurch v. 
Cavanagh, [1902] A. O, 117 ; Anglo-American Oil Co. v. 
Manning, [1908] 1 K. B. 536 ; Malcolm, Brunker v. 
Waterhouse (1908), 24 T. L. It. 854 ; Lloyd v. Grace, 
Smith, [1912] A. C. 716 ; Moss S.S. Co. v. Whinney, [1912] 
A. C. 254 ; Re Jubilee COtton Mills, [1923] 1 Ch. 1. 

1585. Statement by manager of company.] 

— A shareholder in a joint-stock banking co. 
executed a deed of transfer, binding him to pay 
to two trustees for the co. all sums then due, or 
to become due, in respect of twenty shares ; Sc he 
received the usual certificate that he held twenty 
shares. He shortly afterwards acquired thirty 
other shares, but did not execute any deed in 
respect of them ; he then obtained a certificate 
that he was the holder of fifty shares. In answer 
to inquiries respecting the circumstances of the 
co., which he shortly afterwards made, the 
manager of the co. informed him, among other 
particulars, that the dividends were payable 
half-yearly, whereas, in fact, the liabilities of the 
co. at that time greatly exceeded its assets. He 
then purchased fifty more shares in the co., being 
shares forfeited by former owners, & then held by 
the directors in trust for the co., of which circum- 
stance, however, he was ignorant, Sc received a 
certificate that he was the holder of 100 shares. 
He received the dividends on these 100 shares 


tion unless when it allotted the shares, 
it knew that they had been applied 
for on the faith of misrepresentations. 
— Offoshoop Proprietary Mines, 
Ltd. (In Liquidation) v . Reeves, 
[1907] T. H. 76.— S. AF. 

h. Statement by agent. J — A 

co. gave V. authority to establish 
agencies in Canada in connection with 
its casualty insurance business, & 
to appoint medical examiners therein. 
At the time, the co. had no licence to 
carry on the business of insurance in 
Canada, nor any immediate intention 
of making arrangements to do so, & 
V. was an official of the co. Sc was 
aware of these facts. V. appointed 
T. the sole medical examiner of the 
co. for Vancouver, B. C., assuring 
that the co. would commence to carry 
on its casualty insurance business there 
within a couple of months, 8c then 


obtained from him a subscription for 
a number of shares of the co.’s treasury 
stock. In an action by T. against 
the co. & V. to recover back the 
money he had paid : — Held ; in the 
transaction which took place, V. was 
the co.’s agent ; & the co. was respon- 
sible for the deceit practised in procur- 
ing the subscription from T,— Inter- 
national Casualty Co. v. Thomson 
(1913), 25 W. L. R. 256.— CAN. 


k. .] — Where an agent 

of a co. expressed an opinion with 
regard to the earnings of the co. which 
he knew to be false & assisted in induc- 
ing a contract for shares, the sub- 
scription so induced was not binding. — 
Pioneer Tractor Co. v. Peebles 
(1914), 29 W. L. R. 371 ; 7 W. W. R. 
124 ; 18 D. L. R. 477 ; 8 W. W. R. 
632.— CAN. 


1. — — Statement in prospectus .] 
— H. applied for shares to the pro- 
. motors of a eo. about to be registered, 
on the faith of a prospectus Issued by 
them, paid the amount due on appli- 
cation & allotment, & had the shares 
allotted to him. The co. was registered 
with some of the promoters as directors, 
but the capital & objects of the co. 
as set out in the memorandum of 
assocn. differed materially from the 
prospectus. On discovering the dis- 
crepancy as to the capital, H. & other 
Intending sliareholders sent a written 
protest to the directors, & asked for 
a meeting to be held. The directors 
called a meeting for the purpose of 
increasing the capital to the amount 
stated in the prospectus when H. 
attended 8c declined to agree to 
any smaller amount of capital than 
that mentioned in the prospectus 8c 
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Sect . 17. — The contract to take shares: Sub-sect* 1, 
G. ( c) <fc (d).] 

for two years, until 1847, when the co. stopped 
payment : — Held : the shareholder was a con- 
tributory for 100 shares without qualification, & 
that the inaccurate representation of the manager, 
however fraudulent, did not relieve the share- 
holder from his obligations as such in respect of 
the fifty shares purchased from the directors. — 
Re North op England Joint Stock Banking 
Go., Bernard’s Case (1852), 5 De G. & Sm. 283 ; 
21 L. J. Ch. 408 ; 18 L. T. O. S. 283 ; 10 Jur. 
810; 64 E. R. 1118. 

1580, .] — Yte Deposit & General 

Life Assurance Co., Ayre’s Case, No. 1580, 
ante. 

See , also , No. 1582, ante. 

1587. Employed by directors to make 

representations.] — Western Bank of Scotland 
v. Addie, Addie v. Western Bank of Scotland, 
No. 1578, ante. 

1588. Statement by promoter.] — L. signed I 

the memorandum of assocn. of a co. before its j 
incorporation for 250 shares. After its incor- ! 
poration he sought to escape from liability on j 
the shares on the ground that he was induced 
to sign the memorandum by the misrepresentation 
of a promoter of the co. : — Held : assuming the 
misrepresentation was made & acted on, L. was 
nevertheless liable on the shares, (a) because the 
co. before it came into existence could not appoint 
an agent & was therefore not liable for the acts of 
the promoter ; (b) by signing the memorandum 
L. on the registration of the co. became bound, 
not only as between himself & the co., but also 
as between himself & other persons who should 
become members. — Re Metal Constituents, 
Ltd., Lurgan’s (Lord) Case, [1902] 1 Ch. 707 ; 
71 L. J. Ch. 323 ; 80 L. T. 291 ; 50 W. R. 492 ; 

9 Mans. 190. 

1589. Statement by law agent.] — Burnes 

v. Pennell, No. 2243, post. 

Authority of directors & officers generally, see 
Sects. 28, 29, post . 

(d) Loss of Right to Relief . 

1590. By acquiescence — Acting as shareholder — 
Before discovery of misrepresentation — Execution 
of subscription deed.] — Wontner v . Shairp, No. 
1554, ante. 

1591. After discovery of misrepre- 

sentation — Attendance at meeting.] — Wontner 
v. Shairp, No. 1554, ante. 

1592. .] — Three persons became 

shareholders in a co. on a representation, not 
fraudulently, but, as the event proved, untruly 
made, by the solicitor & another, who was a 

romoter of the co., that two men of wealth would 
ecome shareholders : — Held : having signed the 
deed without inquiry as to the truth of the repre- 
sentation, & continued to act as shareholders after 
they discovered its untruth, they were properly 


made contributories. — Re Hull & London 
Life Assurance Co. & Hull & London Fire 
Insurance Co., Gibson’s Case, Kemp’s Case, 
Hudson’s Case (1858), 2 De G. & J. 275 ; 4 
Jur. N. S. 1005 ; 0 W. R. 384 ; 44 E. R. 994, 
L. C. & L. JJ. 

Annotation: — Reid. Lynde v. Anglo -Italian Homp Spinning 
Co., [1896] 1 Ch. 178. 

1593. .] — A shareholder, who 

had taken shares on the faith of a prospectus, 
afterwards discovered that by the articles of 
assocn. the objects of the co. materially differed 
from those stated in the prospectus. He subse- 
quently dealt with the shares as owner, by 
attempting to sell them : — Held : he had 
acquiesced & could not afterwards repudiate them 
on the ground of the misrepresentation. — Re 
Hop & Malt Exchange & Warehouse Co., 
Ex p. Briggs (1800), L. R. 1 Eq. 483; 35 Beav. 
273; 35 L. J. Ch. 320 ; 14 L. T. 39 ; 12 Jur. N. S. 
322 ; 55 E. R. 900. 

Annotations: — Consd. Re Russian Vyksounsky Ironworks 
Co., Ex p. Stewart (1866), 35 L. J. Ch. 738. Distd. Central 
lty. of Venezuela v. Kisch (1867), L. R. 2 H. L. 99 ; Re 
Cheltenham & Swansea lty. Carriage & Waggon Co. 
Little's Case (1869), 20 L. T. 162. Consd. Re Murray, 
Dickson v. Murray (1887), 57 L, T. 223. Refd. Re Metro- 
politan Coal Consumers’ Assocn., Ex p. Edwards (1891), 
64 L. T. 561 ; Imperial Ottoman Bank v. Trustees, 
Exors. & Securities Insco. Corpn. (1895), 13 R. 287. 

1594 . .] — a shareholder in a 

co. iiled a bill to have his contract to take shares 
declared void on the ground of deception & mis- 
representation of the co. by reason of their having 
commenced their railway when only one-fifth of 
the share capital was subscribed, & having entered 
into a contract for the construction of a part only 
of the proposed line, with insufficient capital : — 
Held : his bill must be dismissed on the ground 
of his having continued to act as a shareholder 
for some months after he became aware of the 
circumstances on which he founded his case. — 
Sharpley v. Louth <fe East Coast Ry. Co. 
(1870), 2 Ch. D. 003 ; 40 L. J. Ch. 259 ; 35 L. T. 
71, C. A. 

Annotations Re Metropolitan Coal Consumers' 

Assocn., Ex p. Edwards (1891), 64 L. T. 561 ; Aaran’B 
Reefs v. Twiss, [1896J A. C. 273. 

Compare cases in Sub-sect. 3, F., post . 

1595 . Delay in repudiation — Must be 

within reasonable time,] — Where a person has 
been, by the fraudulent misrepresentation of 
directors, or by their fraudulent concealment 
of facts, drawn into a contract to purchase shares 
in a co., the directors cannot enforce the contract 
against him, but he may rescind it. But he must 
do so within a reasonable time. — Oakes v, Tur- 
quand & Harding, Peek v. Turquand & 
Harding, Re Overend, Gurney & Co. (1867), 
L. R. 2 II. L. 325 ; 30 L. J. Ch. 949 ; 10 L. T. 808 ; 
31 J. P. 195 ; 15 W. R. 1201, H. L. ; affg. S. C. 
sub nom. Re Overend, Gurney & Co., Ex p. 
Oakes & Peek (1807), L. R. 3 Eq. 570. 

Annotations .—Apia. Re Cleveland Iron Co., Ex p. Stevenson 
(1867), 16 W. R. 95. Consd. Re Estates Investment Co., 
Pawle’s Case (1869), 4 Ch. App. 497 ; Reese River Silver 
Mining Co. v. Smith (1869), L. R. 4 H. L. 64. Apld. 


withdrew from the meeting, but a reso- 
lution was subsequently passed to 
increase the capital. Ho received 
notice to attend a meeting to confirm 
this resolution, when he insisted that 
he was not a shareholder, & withdrew 
from the meeting in which he took 
no part. He then applied to have his 
name removed from the register of 
shareholders : — Held : H. was not a 
shareholder. — Re Tasmanian Fruit 
Growers v. Produce Co-operative 
C o., Ltd., Heron's Case (1905), 1 
Tas. L. R. 30. — AUS. 

m, .) — Re Indian Com- 


panies Act, 1806, & East India 
Building & General Contract Co., 
Ltd. (1867), 2 Ind. Jur. N. S. 296.— 

IND. 

n. Statements in annual re - 

ports, 1 — Demurrer to a statement of 
claim for damages against a oo., 
wherein it was alleged that pltf. was 
induced by fraudulent statements in 
the annual reports, & in letters written 
to him by the president, to purchase 
stock from the co., which stock was 
valueless, overruled with costs. — 
Moore v . Ontario Investment 
Assocn. (1888), 16 O. R. 269.— CAN. 


PART III. SECT. 17, SUB-SECT. 1.— 

G. (d). 

o. By acquiescence — Lapse of time.] 
— An alleged misrepresentation in a 
prospectus on which deft, relied as 
ground for rescission of his agree- 
ment to take shares having been 
brought to his notice shortly after the 
contract to take shares had been made, 
& he having taken no steps in the 
matter till two years afterwards, when 
he had been sued on the contract : — 
Semble : even if the misrepresentations 
had originally furnished a good ground 
of defence, deft, would have been 
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Re London & County General Agency Assocn., Hare’s 
Case (1869), 4 Ch. App. 508. Consd. Waterhouse v. 
Jamieson (1870), L. R. 2 Sc. & Div. 29 ; Tennent v. City 
of Glasgow Bank (1879), 4 App. Cas. 615. Apld. Re 
Ystalyfera Co. (1886), 2 T. L. K. 900 ; Re Lennox Pub- 
lishing Co., Exp. Storey (1890), 62 L. T. 791 ; Westmore- 
land Green & Blue Slate Co. v. Feilden (1891), 7 T. L. R. 
585. Reid. Re Oriental Commercial Bank, Alabaster’s 
Case (1868), L. R. 7 Eq. 273 ; Re London & Mediter- 
ranean Bank, Wright’s Case (1871), 7 Ch. App. 55; 
McEuen v. West London Wharves & Warehouses Co. 
(1871), 6 Ch. App. 655 ; Cree v. Somervail (1879), 4 App. 
Cas. 648 ; Re Scottish Petroleum Co. (1883), 23 Ch. D. 
413 ; Re London & Loeds Bank, Ex p. Carling, Carling v. 
London & Leeds Bank (1887), 56 L. J. Ch. 321 ; Re 
British Burmah Land Co. (1888), 4 T. L. R. 631 ; Cock- 
sedge v . Metropolitan Coal Consumers’ Assocn. (1891), 
64 L. T. 826 ; East Broken Hill Consols v. Mallaby- 
Deeley (1895), 11 T. L. R. 465 ; Hemp, Yarn & Cordage 
Co., Hindley’s Case, [1896) 2 Ch. 121. Mentd. Henderson 
v. Lacon (1867), L. R. 5 Eq. 249 ; Re Overend, Gurney, 
Ex p. Musgrave (1867), 37 L. J. Ch. 161 ; Re Universal 
Banking Corpn., Gunn's Caso (1867), 3 Ch. App. 40; 
Downes v. Ship (1868), L. R. 3 H. L. 343 ; Kent v. Freehold 
Land & Brickmaking Co. (1868), 3 Ch. App. 493 ; Ogilvio 
v. Currie (1868), 37 L. J. Ch. 541 ; Re Overend, Gurney, 
Barrow's Case (1868), 3 Ch. App. 784 ; Re Aberaman 
Ironworks, Peek’s Case (1869), 4 Ch. App. 532 ; Re London 
& Northern Insce. Corpn., Staco & Worth’s Case (1869), 
4 Ch. App. 682 ; Overend, Gurney v. Gurney (1869), 
4 Ch. App. 701 ; Re Warren’s Blacking Co., Pentelow’s 
Caso (1869), 4 Ch. App. 178 ; Re General Provincial Life 
Assce., Exp. Daintree (1870), 18 W. R. 396 ; Re Imperial 
Land Co. of Marseilles, Ex p. Jeaffreson (1870), L. R. 11 
Eq. 109 : Re Contract Corpn., Hudson’s Case (1871), 
L. R. 12 Eq. 1 ; Re Empire Assce. Corpn., Challis’s Case, 
Somerville’s Case (1871), 6 Ch. App. 266 ; Re Hercules 
Insce., I ’ugh & Sharman’s Case (1872), L. R. 13 Eq. 566 ; 
Re Paraguassu Steam Tramroad Co., Black’s Case (1872), 
8 Ch. App. 254 ; Re Blakoly Ordnance Co., Brett’s Case, 
Re Oriental Commercial Bank, Morris’ Case (1873), 8 
Ch. App. 800; Re Welsh Flannel & Tweed Co. (1875), 
L. R. 20 Eq. 360 ; Re Nassau Phosphate Co., (1876) 2 
Ch. D. 610 ; Collins v. City & County Bank, .Stone v. 
City & County Bank (1877), 38 L. T. 9 ; Stono v. City & 
County Bank, Collins v. City & County Bank (1877), 3 
C. 1*. D. 282 ; Re Hull & County Bank, Burgess's Case 
(1880), 15 Ch. D. 507 ; Re Scottish Petroleum Co., Mac- 
lagan’s Case (1882), 51 L. J. Ch. 841 ; Re London Celluloid 
Co., Bayley & Hanbury’s Case (1888), 36 W. R. 673 ; 
Re National Debenture & Assets Corpn., [1891] 2 Ch. 505 ; 
Boaler v. Brodhurst (1892), 8 T. L. R. 398 ; Re Laxon, [1892 ] 
3 Ch. 555 ; Re Kent Coalfields Syndicate, [1898] 1 Q. B. 
754 ; Ladies* Dress Assocn. v. Pulbrook (1899), 68 
L. J. Q. B. 871 ; Re Trench & Tubeless Tyre Co., Bethell 
t>. Tronch & Tubeless Tyre Co. (1899), 69 L. J. Ch. 97 ; 
jffe Yolland, Husson & Blrkett, Leicester v. Yolland, Husson 
& Birkett (1907), 77 L. J. Ch. 43 ; Moosa Goolam Arift 
v. Ebrahim Goolam Ariff (1912), 28 T. L. R. 505 ; First 
National Reinsurance v. Greenfield, [1921] 2 K. B. 260 ; 
Abram S.S. Co. v. Westville Shipping Co., [1923] A. C. 
773. 

1596. .] — To an action by a 

co. against a shareholder for calls, deft, pleaded 
he was induced to become a shareholder by the 
fraud of pltfs., that he had never recognised, since 
notice of the fraud, any rights or liabilities in him 
as such shareholder, nor received any benefit from 
his shares, & that within a reasonable time after 
notice of the fraud he had repudiated the shares 
& given notice to the pltfs. of his repudiation : — 
Held : a good plea. — Bwlch-y-Plwm Lead 
Mining Co. v. Baynes (1867), L. B. 2 Exch. 324 ; 
36 L. J. Ex. 183 ; 16 L. T. 597 ; 15 W. B. 1108. 


Annotations:--- Folld. Anderson v. Costello (1871), 19 W. R 
628. Consd. First National Reinsurance v. Greenfield 
[1921] 2 K. B. 260. Reid. Oakes v. Turquand & Harding 
Peek v Turquand & Harding, Re Overend. Gurney (1867 

L« t > Be Murray, Dickson v. Murray (1887 
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1597. 


Sixteen days.] — B. held 


fifty £100 shares, with £20 per share paid-up, 


it 


the A. eo., which was afterwards amalgamated with 
the W. co. He was offered, & accepted, 500 £10 
shares, with £2 per share paid-up, in the W. co. 
in lieu of his shares in the A. co. At the time 
when he accepted these shares two calls had been 
made & were due, but he had then no information 
of this fact. Within sixteen days after he was 
applied to for payment of the calls, B. gave the co. 
notice that he would dispute his liability to pay 
the calls ; — Held : his name must be taken off 
the list of contributories. — Re Western In- 
surance Co., Ltd., Briggs’s Case (1869), 19 
L. T. 758. 

1598 . Until result of action by another 

shareholder known.] — Re Estates Investment 
Co., Ashley’s Case, No. 735, ante. 

1599. By election to keep shares — Claim for 
damages.] — Simson & Mason, Ltd. v. New 
Brunswick Trading Co. (1888), 5 T. L. B. 148. 

1600. By rights of third parties intervening.] — 
Re Boyal British Bank, Mixer’s Case, No. 1574, 
ante. 

1801. By winding up of company.] — 

Houldsworth v. City of Glasgow Bank, 
No. 1553, ante. 

1802. .] — Re Estates Investment 

Co., Ashley’s Case, No. 735, ante. 

1803. Voluntary winding-up without 

supervision included.] — The principle that a share- 
holder who has been induced to take shares in a 
co. by the fraudulent representations of the 
directors, cannot repudiate his shares or recover 
back the price paid for them after the co. has been 
wound up, if at the time of the intended repudia- 
tion there are any debts of the co. unpaid, extends 
to the case of a voluntary winding-up without 
supervision. 

By the arts, of assocn. of a bank every share- 
holder was required to pay calls to the person & 
at the time & place appointed by the directors ; 
& 21 days’ notice was to be given of the time & 

g lace appointed. By a resolution of the directors 
efore a voluntary winding-up, they made a call 
payable by instalments at certain dates, but no 
place or person at which or to whom the call was 
to be paid was mentioned, & no notice of the call 
was given by the directors. After the winding-up 
the liquidator gave notice to the shareholders that 
a call had been made, & requested them to pay it 
to certain persons at a specified place & time : — 
Held : the liquidator had power to enforce the 
call made by the directors, & the notice given by 
him was sufficient under 1862 Act, s. 95 (4), (8), 
s. 133 (5), (7). — Stone v , City & County Bank, 
Collins v. City & County Bank (1877), 3 C. P. D. 
282 ; 47 L. J. Q. B. 681 ; 38 L. T. 9, C. A. 

Annotations : — Retd. Re Scottish Petroleum Co., Maclagan’a 
Case (1882), 46 L. T. 880. Mentd. Houldsworth v. City 
of Glasgow Bank (1880), 5 App. Cas. 317 ; Re Pyle Works 
(1890), 44 Ch. D. 534 ; Thomson v. Henderson’s Transvaal 
Estates, [1908] 1 Ch. 765 ; MacConnell v. Prill, [1916] 
2 Ch. 57. 

1804. Commencement of winding up.] 

— Since 1873 A. had appeared on the register of a 
joint stock banking co. as the holder of £6,000 of 
stock. On Oct. 2, 1878, the bank stopped pay- 
ment. On Oct. 5, the directors issued circulars 


estopped from raising it by the pre- 
sumption of acquiescence arising from 
lapse of time. — Adamanta Diamond 
Mining Co. e. Wegb (1883), 2 H. C. 
172. — S. AF. 

P. — 77 Acting as shareholder.] — 
Where there appear In a prospectus 
of a co., as provisional directors, the 
names of persons who have not con- 
sented thereto, & who do not take 
shares in the co., a shareholder who 


J.—VOL. IX. 


subscribes the memorandum of assocn., 
attends meeting of shareholders, 8c 
takes part in the election of directors 
cannot subsequently repudiate his 
shares on the ground of misrepresen- 
tation. — Palmerston Brewery Co., 
Ltd. v. Wollerman (1884), 2 

N. 2. L. R. 223.— N.Z. 

H. By delay in repudiation .] — 
Keeps. * co. sought to recover oalls 
upon shares of their capital stock 


claimed to have been subscribed for 
by applt. The main defence was 
that the subscription for the shares 
was procured by fraudulent misrepre- 
sentation. The jury found that deft, 
was not misled by any statements 
made to him 8c that he had delayed 
his repudiation for an unreasonable 
time after becoming dissatisfied. Judg- 
ment was accordingly entered for pltfs. 
On appeal : — Held : the jury had oeen 
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Sect. 17 . — The contract to take shares: Sub-sect, 1, 
6. ( d ); sub-sect . 2, A. <& B. (a).] 


summoning an extraordinary general meeting to 
pass a resolution to wind up the co. On Oct. 18, 
a report made by independent investigators was 
sent to all the shareholders, which showed that the 
insolvency of the co. was of such an overwhelming 
character that large calls would have to be made 
to meet its liabilities. On Oct. 21, A. raised an 
action for reduction of his contract to take stock, 
on the ground that he was induced to purchase 
by the fraudulent misrepresentation of the 
directors. The summons in this action was served 
on the co. on the same day. On Oct. 22, an 
extraordinary resolution to wind up the co. 
voluntarily was passed. A, was put on the list 
of contributories. In a petition by A. for rectifica- 
tion of the register & the list of contributories 
based on the action of Oct. 21: — Held: the 


rights of innocent third parties had intervened ; 
& A.’s action for reduction of his contract was too 
late to exempt him from liability. — Tennent v. 
City op Glasgow Bank (1879), 4 App. Cas. 615 ; 
40 L, T. 694 ; 27 W. R. 649, H. L. 

Annotations : — Consd. lie Hull & County Bank, Burgess’s 
(1880), 15 Ch. D. 507. Distd. He Taurine Co. <1883), 
2 o Ch. D. 118. Consd. Re London & Leeds Bank, Ex p. 
Carling, Carling v. London & Leeds Bank (1887), 66 
L. J. Ch. 321 ; lie Rouudwood Colliery Co., Lee v. Round- 
wood Colliery Co , U897 J 1 Ch. 373. Refd. Adam r. 
Newbigging (1888), 13 App. Cas. 308 ; EaBt Broken Hill 
Consols t>. Mallaby-Deoley (1895), 11 T. L. R. 465. Mentd. 
Nelson Mitchell v. City of Glasgow Bank & Liquidators 
G 8 7 9 ), 27 W . R. 875 ; He Ambition Investment Bldg. 
Hoc., [1896) 1 Ch. 89. 

1605. Contract not voidable but void.] 

— Be International Society of Auctioneers & 
Valuers, Baillie’s Case, No. 1504, ante. 


Compare cases in Sect. 8, sub-sects. 3, E., & 
4, C., & Sect. 13, sub-sect. 5, B. (/ ), ante. 


Sub-sect. 2. — The Application. 

A . What constitutes . 

1606. Expression of willingness to take shares.] 

— Be Irish West-Coast Ry. Co., Carmichael’s 
Case, No. 1691, post. 

1607. Agreement to plaee shares.] — Re Monarch 
Insurance Co., Gorrissen’s Case, No. 1480, 
ante . 

1608. When implied — Acceptance of director* 
ship — Implied application for qualification shares.] 

— By the arts, of assocn. of a dairy co., it was 
provided that a director’s qualification should 
be the holdmg in his own right of not less than ten 
shares. P., a medical man, not being a share- 
holder, was invited by the directors to take a seat 
at the board & the office of medical examiner, Sc 
he accepted this office by letter, Sc acted as a 
director during a short period, but no shares were 
ever allotted to him. He subsequently resigned, 
but bis resignation was declined, Sc an action, 
afterwards dismissed for want of prosecution, was 
brought against him to recover calls due on the 
qualification shares. The co. having gone into 
liquidation : — Held : the action for calls was no 
bar to the liquidator’s claim to place P. on the list 
of contributories for the qualification shares ; 
his acceptance of the offer was, at least, equivalent 
to an application for the shares, Sc his name must 
be placed upon the list accordingly. — Re Hamp- 
shire Co-operative Milk Co., Ltd., Purcell’s 
Case (1880), 29 W. R. 170 . 

Annotation : — Consd. Re Colombia Chemical Factory Manure 

Sc Phosphate Works, Hewitt’s Case, Brett’s Case (1883), 

25 Ch. f>. 283. 

See 9 also , No. 1745, post , Sc, generally , Sect. 28, 
sub-sect. 2, C., post. 

1609. Application for founders’ share — 

Implied application for ordinary shares — Provision 


properly directed & the judgment 
should be affirmed. — Boeckh v. Gow- 
oanda Queen Mines (1912), 46 

S. 0. R. 645. — CAN. ' 


r. By failure to repudiate before 
winding up. ] — 'Whore persons arc 
induced by misrepresentation to take 
shares in a co., it is too late to repudiate 
after the co. has gone into liquidation, 
even when the grounds of repudiation 
have not been discovered until aftei 
the winding up order has been made. — 
Re Bruce's Patent Oatmeal & Mill- 
;no (D° (Lm^ Reid 8c Gray’s Case 
(1893), 11 N. Z. L. R. 152.— N.Z. 


PART III. SECT. 17, SUB-SECT. 2.— 

A, 

1606 I. Expression of willingness to 
take shares.] — Deft, had taken shares 
in a road co., for which he subscribed 
his namo, & the secretary called to 
Bolicit a further subscription. Deft, 
told him he would take another 32100, 
8c the secrotary afterwards, in deft.’s 
absence, put down his name for these 
shares : — Held : not sufficient to charge 
deft. 

The authority to take shares should 
be in writing ; but, semble : authority 
by parol would be binding. — Inger- 
SOLL & TlIAMKSFORD GRAVEL ROAD 
v - McCarthy (1858), 16 U. C. R. 

1800 ii. ,J — «A co. was inoor- 

6 orated by a special Act of the Legls- 
iture of Nova Scotia, passed on 
May 19, 1891, Sect. 1 of the Act 
provided that the persons therein 
named *' 8c such other persons as 
shall become shareholders In the co. 
herepv established, & their successors, 
shall he a body corporate for the pur- 
pose of, etc." There was no reference 
to any past acts of the promoters of 
the co. or adoption of them. Some- 
time before Apr. 2, 1891, deft, signed 
a subscription list headed, “ We, the 


undersigned, agree to take the number 
of shares opposite our names in the 
H, O. Co., 8c to pay the amount when 
called upon by aforesaid co." He 
attended none of the meetings of the 
co., &, before the organisation of it, 
wrote the secretary stating that he 
would refuse any calls made upon 
him : — Held : deft, was not liable, 
tho Act contemplating subscription 
to a share list, or some act or other 
to bo done after its passage which 
would constitute deft, a shareholder. 
— Halifax Street Carrtte Co. v. 
McManus (1894), 27 N. S. R. 173. — 
CAN. 

s. Signing of stock "book — & issue 
of certificate of allotment — Though 
agreed deposit not paid. ]— Def t. was 
sued as a shareholder for unpaid 
stock. It appeared he had signed the 
stock hook, which was headed with 
an agreement by tho subscribers to 
become shareholders to the extent of 
the stock Bet opposite their respective 
names ; they also covenanting upon 
allotment of their shares to pay ten 
per cent of the amount of Bald shares 
Sc all future calls. Deft, duly received 
a certificate of allotment but never 
paid the ton per cent, though notified 
to pay that amount ‘.-—Held : his 
offer having been accepted by tho co., 
deft, was liable as a shareholder. — 
Denison v. Lesslie (1879), 3 A. R. 
536.— CAN. 

t. Payment of first call — No for- 
mal subscription for stock.] — Defts., as 
partners, had been appointed agents of 
pltfs. on condition that they should 
become holders of 200 shares of the 
capital stock of the co. In pursuance 
of this agreement they were entered 
in the stock register of the co. for that 
number of shares, under the partner- 
ship name ; Sc 200 shares of the original 
stock were allotted to them Sc the usual 
certificate sent. They did not, how- 


ever, formally subscribe for the stock. 
A draft upon the firm for the first call 
was accepted Sc paid as arranged with 
one of defts. Subsequently E. wrote 
to pltfs. that he was about retiring 
from the firm, & desiring to he in- 
formed as to the position of the 
** stock subscribed for by them " ; 
signing the letter as “ senior partner." 
etc. In an action for calls ; — Held : 
(1) defts. were liable, & could not be 
heard to sav that they had not sub- 
scribed for the stock ; (2) it was un- 
necessary to show that any specific 
shares had been allotted to defts., 
or that the calls were made by properly 
constituted directors. — National In- 
surance Co. v. Egleson (1881), 29 
Gr. 406.— CAN. 

u. Mere signing of subscription 
list insufficient.] — Halifax Street 
Carette Co., Ltd. v. Glassky (1894), 
27 N. S. R. 181.— CAN. 


a. 


application purporting to for- 
ward amount due.}— -An application for 
shares purporting to forward the 
amount due on application may be 
accepted 8c an allotment made thereon. 
— Midas Gold-Dredging Co., Ltd. 

v. Henry (1904), 23 N, Z. L. R. 158.— 
N.Z. 


b. Not provisional agreement to 
take shares — W here allotment made — 
Without receiving formal application 
form — & calls ignored.}— A co. which 
was in difficulties intimated by 
circular to its creditors & shareholders 
that to avoid immediate liquidation it 
was proposed to raise additional 
capital by the issue of new preference 
shares provided that a sufficient 
number of the creditors agreed to 
postpone payment of their debts. A 
schedule in these terms was inclosed 

to shareholders : " I hereby express 

my willingness to take of the 

proposed new preference shares." The 
circular stated that on a oertain day a 
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in articles.] — By a clause in the memorandum of 
assocn., “ every original holder of a founders’ 
share shall apply for & take at least fifty of the 
ordinary shares ” ; Held : the co. were justified 
in placing deft., who only applied for founders’ 
shares, on the register as an ordinary share- 
holder, & for each founders’ share applied for & 
allotted to him he must take up fifty ordinary 
shares. — General Phosphate Corpn., Ltd. v. 
Horrocks (1892), 8 T. L. R. 350. 

Underwriting agreement.] — See No. 1152, ante , 
No. 1820, post . 

Application for shares — After allotment — Un- 
known to allottee.] — See No. 1758, post 

On application by another.] — See No. 

1757, post 

Oiler of shares by company to member — Request 
by member to reserve shares.] — See No. 1480, ante . 

Acceptance by member.] — See Sub-sect. 3, 

F., post 


B. Application by Agents . 

(a) Authority of Agent 

1610. Whether authority by deed necessary — 
Execution of partnership deed — Estoppel.]— A co. 

was formed in India to carry on the business of 


insurance, & L., residing in the Mauritius, gave 
special verbal instructions to F., who was the agent 
for the co. in India, to execute the partnership 
deed for L., which was done, & L.’s name appeared 
in the list of shareholders. Afterwards, on the 
insolvency of the co., L. set up the defence that 
he was not a shareholder, for no power by deed 
was given to F. to execute the deed in his name : — 
Held : a partner might become liable in that 
character without having executed the partner- 
ship deed, if his name was put on the list of share- 
holders with his consent, so as to entitle him to 
share in the profits. — Leishman v. Cochrane 
(1863), 1 Moo. P. C. C. N S. 315 ; 9 L. T. 104 ; 
12 W. R. 181 ; 15 E. R. 720, P. C. 

Signature of memorandum & articles.] — 

See No. 317, ante. 

See , generally , Agency, Vol. I., pp. 281 et seq. 

On behalf of underwriter.] — See Nos. 1149, 1157- 
1159, ante . 

Exercise of authority.]— Agency, Vol. I., 
p. 424, No. 1182. 

Revocation of authority — Authority coupled with 
an interest — Agent to apply on behalf of under- 
writer.] — See Nos. 1154-1150, ante. 

.] — See, generally , Agency, Vol. I., 

pp. 694 et seq. 


general meeting would be held to con- 
sider whether the shares should be 
created or the co. go into liquidation. 

A., a shareholder, filled up the schedule 
expressing his willingness to take fifty 
of the new shares. At the meeting It 
was decided to create the shares. A 
second circular was then issued in 
these terms : 41 1 — hereby apply 

for shares of the new Preference 

stock.” To this circular A. sent no 
reply, but the directors proceeding on 
his reply to the first circular allotted 
to him fifty of the shares. There was 
conflict of evidence as to whether he 
ever received the allotment letter, but 
it was admitted that he received but- 
paid no attention to several call- 
letters. The co. went into liquidation 
& the liquidators entered A.*s name in 
the list of contributories in respect of 
the said shares : — Held : the answer 
sent to the first circular was not 
sufficient to bind him to become a 
shareholder of the co. & his name must 
be struck off the list. — Mason v. 
Benhar Coal Co., Liquidators (1882), 
9 R. (Ct. of Sess.) 883 ; 19 Sc. L. 11. 
612. — SCOT. 

c. Signing of pro forrnd document 
acknowledging purchase of shares not 
binding — Right to repudiate before allot- 
ment still reserved. ) — The agent of a co. 
having suggested to pltf . that he should 
apply for shares in the co., pltf. signed 
a document on a printed form as 
follows : 44 This serves to confirm 

the purchase by me of 25 £1 shares in 

the Co. on account of which I have 

paid to your agent (amount not stated). 
Please forward letter of allotment to 
my address as under. Script to be 
issued when the shares are fully paid.” 
At the same time pltf. gave the agent 
a promissory note for £25 in favour of 
the latter, payable four months after 
date, the agent undertaking that the 
note should not in the meantime be 
discounted. The agent having dis- 
counted the note before it fell due Sc 

S aid the purchase prioe of the shares 
y the oo. before any letter of allotment 
had been sent to pltf., the latter wrote 
to the eo. purporting to withdraw his 
application for shares: — Held: (1) 
the document signed by pltf. did not 
constitute an out-&-out purchase of 
shares, but was an application for 
shares on allotment; (2) pltf. was 
entitled to withdraw the application 
before allotment & claim from the co. 
a refund of the amount paid by him to 
redeem the promissory note on its due 


date. — African Finance & Invest- 
ment, Ltd. v. Van dkr Sprey, [1920] 
C. P. D. 596,-— S. AF. 

PART III. SECT. 17, SUB-SECT. 2.— 

B. (a). 

d. Sharebroker acting for client — 
Liability on transfer of shares for pur - 

ose of re-transfer only.) — A share - 
roker purchased shares in a bank for a 
client who requested that the shares 
should be transferred to three other 
ersons named by her. The share - 
roker applied to the bank to have the 
shares so transferred, but the hank 
refused on the ground that, as one 
transfer for all the shares had been 
executed by the holder, it would be 
necessary to transfer the shares into 
the name of one person, who could 
apply to have the new scrip issued in 
the three different lots, so that the 
holder could transfer to the owners of 
the shares. At the bank's suggestion 
Sc request, the sharebroker allowed the 
shares to be transferred into his name 
for the purposes of re-transfer only : — 
Held : the broker had agreed to become 
a member of the co. within 1890 Act, 
s. 24, & that, after registration, his 
name was rightly put on the list of 
contributories. — Re Mercantile Bank 
(In Liquidation), Ex p. Bagley 
(1894), 20 V. L. R. 489.— AUS. 

e. Agent applying in his own 
name.}— A bond fide subscription for 
stock in a corporate co. by one person 
In his own name, but really as trustee 
& agent for another who had requested 
such stock to be subscribed for, is 
valid. — Davidson v. Grange (1854), 
4 Gr. 377.— CAN, 

f. Whether partner can bind a 
firm.}-— To an action by creditors of a 
ry. co. against shareholders, under 
Railway Act, s. 80, defts., throe in 
number, pleaded that, at the time of 
the alleged subscription, they were in 
partnership as ironmongers ; that by 
the terms of their co-partnership no 
one of them could bind the others by 
such a subscription without their con- 
sent ; that the subscription was 
signed by C., one of them, in the name 
of the firm, without the consent of G., 
another of the partners, but on the 
express condition that unless he should 
ratify it the same should not bind any 
of them. Sc that G. refused to ratify ; 
Sc defts, denied that they had ever 
paid anything on account of the shares, 
as alleged in the declaration : — Held : 


though one partner could not bind the 
others in such a matter, it should have 
been averred that when the calls were 
made upon deftB. as alleged, they 
refused to pay on the ground that they 
were not shareholders or liable. — 
Moore v. Gurney (1861), 21 U. C. R. 
127.— CAN. 

g. Promoter acting as agent — 
Duty of company to inquire into the 
extent of his authority.) — S. signed a 
subscription for shares in a co. to be 
formed & a promissory note for the 
first payment, both of which docu- 
ments he delivered to the promoter of 
the oo., to which they were transferred 
after incorporation. In an action for 
payment of calls, S. swore that the 
stock was to be given to him in part- 
payment for the goodwill of his busi- 
ness, which the co. were to take over. 
The promoter testified that the shares 
subscribed for were to be in addition 
to those to be received for the good- 
will : — Held : though S. could, before 
incorporation, constitute the promoter 
his agent to procure the allotment of 
shares for him & give his note in pay- 
ment, yet the possession by the pro- 
moter did not relieve the co. from the 
duty of Inquiring into the extent of 
his authority, &. whichever of the two 
statements at the trial was true, the 
promoter could not bind S. by an 
unconditional application. — Ottawa 
Dairy Co. v. Sorley (1904), 24 

C. L. T. 202 ; 34 S. C. R. 508.— CAN. 

h. Onnior clerk applying on behalf 
of employer.) — On an application by 
the official liquidator under 1908 Act, 
s. 197, to settle the list of contributories 
of. a co., it appeared that B. had in 
Aug., 1907, signed a written applica- 
tion for 1,720 shares in the co. The 
shares were duly allotted to him, Sc 
his name entered in the share register 
in respect thereof. Proof was given 
that B., who was a junior clerk on a 
small salary, had signed the application 
at the request of M., Sc did not desire 
to acquire any shares on his own 
behalf; also, that in the letter for- 
warding the application a cheque was 
enclosed for the amount payable o^ 
application Sc allotment, signed by M.'s 
firm, Sc it was stated that the applica- 
tion would be replaced by others for 
an equal amount during the next few 
days. M. afterwards signed the memo- 
randum of assocn. for 1,720 shares, but 
his name was not entered in the share 
register as a member in respect of these 

6 2 
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Sect . 17. — The contract to take shares: Sub-sect. 2, 
B. (a) cfc (b) & C .] 

Application by unauthorised agent — Company 
with knowledge.] — See No. 1351, ante. 

Termination of authority.] — See Agency, Vol. 
I., p. 689, No. 2983. 

(h) Liabilities of Principal and Agent. 

Liability of principal.] — See , generally , Agency, 
Vol. I., pp. 509, 570. ^ „ 

Application by unauthorised agent — Know- 
ledge of company.]— No. 1351, ante. 

Application after allotment.] — See Nos. 

1757, 1758, post. 

As subscriber to memorandum & articles — 

Signature by agent.]— See No. 316, ante . 

j — See , also , No. 1481, ante. 

Liability of agent.] — See , generally , Agency, 
Vol. I., pp. 620 et seq. 

1611. Entered on register of shareholders — 

Application on behalf of undisclosed principal — 
Liable as contributory.] — A person accepting 
shares in a co., though intending to do so as agent 
only for another, will be personally liable in respect 
thereof, unless he state at the time of acceptance 
that he accepts them only as agent. 

A., who was a shareholder in & director of a 
co., signed an undertaking to take fifty additional 
shares in the co., intending at the time, but not so 
stating, to take them on behalf of a landowner 
for whom he was agent. The landowner subse- 
quently took 100 additional shares in his own name, 
&, as A. contended, in satisfaction of the fifty 
shares agreed to be taken by him. The co. was 
afterwards wound up :—Held : in the absence of 
notice given by A. at the time of signature, that he 
signed the undertaking as agent only, he must 
remain on the list of contributories in respect of 
the fifty shares. — Re Southampton, Isle of 
Wight & Portsmouth Improved Steam Boat 
Co., Ltd., Bird’s Case (1864), 4 De G. J. & Sm. 
200 ; 33 L. J. Bey. 49 ; 9 L. T. 669 ; 10 Jur. N. S. 
138 ; 46 E. R. 894; sub nom. Re Southampton, 
Isle of Wight & Portsmouth Improved Steam 
Boat Co., Ex p. Southampton, Isle of Wight 
& Portsmouth Improved Steam Boat Co., 12 
W. R. 321, L. C. 

1012. Principal’s name entered in 

share register — Liable as contributory.] — B. being 
applied to by C. to allow shares in a joint-stock 
co. to be taken in his name, consented on con- 
dition that he should not be liable to any 
demands in respect thereof, & this arrangement 
was known to the directors, who were well aware 
that the deposit had been paid by C., & always 
treated C. as the real owner of the shares. By a 
subsequent arrangement between the directors 
& C., but which was not within the powers of the 


directors, nor confirmed by the co., it was agreed 
that these shares should be transferred into C.’s 
name, &, accordingly, the secretary made the 
alteration in the share-ledger, but B.’s name was 
not removed from the register of shareholders. 
The co. was afterwards ordered to be wound up 
in bkpey., & B.’s name was inserted in the list of 
contributories. Upon an application by B. that 
his name might be removed from the register of 
shareholders, coupled with an appeal from the 
order placing him on the list of contributories : — 
Held : whatever might be the equities as between 

B. <Sc C. the co. had a right to retain B. as a con- 
tributory, & the application & appeal were dis- 
missed, notwithstanding the submission of C. to 
have his own name substituted for that of B. — 
Re Moseley Green Coal & Coke Co., Ltd., 
Barrett’s Case (1864), 4 De G. J. & Sm. 416 ; 
4 New Rep. 308 ; 33 L. J. Ch. 617 ; 10 L. T. 594 ; 
10 Jur. N. S. 711 ; 12 W. R. 925 ; 46 E. R. 979, 
L. C. 

1613. Application signed “ for 99 named 

principal — Application in pursuance of arrangement 
with company — Applicant not contributory .]-~C. 
sent to the directors of a co. a letter of application 
signed by him “ for ” his son, naming him, for the 
allotment of 200 shares. C. was one of the 
directors, & the application was made under an 
arrangement between the directors that, in order 
to make it appear that the whole share capital 
had been issued, the shares remaining unallotted 
should be issued to their nominees temporarily 
until applied for by the public. The son was 
registered as holder of the shares but nothing was 
paid on them : — Held : the facts did not establish 
such an actual contract by C. to take the shares 
as to justify liis exors. being placed on the list of 
contributories in respect of it. — Re Britannia 
Fire Assocn., Coventry’s Case, [1891] 1 Ch. 
202 ; 60 L. J. Ch. 186 ; 64 L. T. 185 ; 39 W. R. 
328 ; 7 T. L. R. 133, C. A. 

Annotation : — Difltd. Be Central Klondyke Gold Mining & 

Trading Co., Savigny's Case (1898), 5 Mans. 336. 

Breach of warranty of authority — Measure 

of damages.] — See Agency, Vol. I., p. 665, 
No. 2794. 

See y also , No. 1351, ante. 

Application at request of director — Pre- 
tended payment of consideration.] — See No. 1351, 
ante. 

Allotment to agent Instead of principal by 

mistake.] — See No. 1544, ante. 

C. Application in Fictitious Name or in Name of 

Another. 

1614. Application in fictitious name — Whether 
applicant liable as member.] — A person who ap- 
plies for shares in a fictitious name, or in the 
name of a person incapable of contracting, is 


shares : — Held : it was clear that B. 
was applying on behalf of M. or his 
firm, & the 1,720 shares in respect of 
which M. had signed the memorandum 
of assocn. were intended to be the same 
shares as those for which B. had 
applied ; & M.'s name should bo sub- 
stituted for that of B. on the share 
register & the list of contributories in 
respect of the 1,720 shares in question. 
— Be Marlborough Brewery & 
Aerated Water Co., Ltd., Brands’ 
Case (1912), 31 N. Z. L. R. 817. — N.Z. 


PART III, SECT. 17, SUB-SECT. 2.— 

B. (b). 

k. Liability of principal — Autho- 
rised agent present at meeting when shares 
allotted — Share certificate delivered to 
— 1 — whprfl an aDDct. for shares 


constituted another person his agent 
to do all that is necessary to make aim 
a shareholder, the allotment of shares 
at a meeting at which such agent is 
present Sc the delivery of the share 
certificate to the agent are of the same 
effect as if appet. were present at the 
meeting, 8c the certificate subsequently 
delivered to him, & there is therefore 
no necessity of giving notice of allot- 
ment. 

In an action by a liquidator of a co. 
to reoover the unpaid amount out- 
standing on certain shares, deft, deny- 
ing that he was a shareholder on the 
ground that there was no application 
for such shares, 8c no notice of allot- 
ment given to him : — Held : he was 
liable. 

Deft, was precluded from disputing 
his position as shareholder by his 


oonduct in giving a note to the oo. 8c 
allowing it to be retained, receiving 
notice of the shareholders' meetings, 
attending the meetings as a share- 
holder & giving a proxy to another to 
represent him at a meeting, 8c failing 
to take steps to recall or repudiate his 
application for over a year, — Traders 
Trust Co. v . Goodman, [19171 2 
W. W. R. 1235 ; 37 D. L. R. 31.— CAN. 


1. *— ; — Shares applied for by un- 
authorised agent — Notice of allotment 
received, dfr calls paid, by principal 
A person in whose name shares are 
applied for without his authority, but 
who receives notice of allotment 8c 
pays calls, cannot afterwards repu- 
diate the shares. — Southland Frozen 
Meat 6c Produce Export Co. (Ltd.) 
v. Potter (1885), 3 N. Z. L. R. 208.— 
N.Z. 
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liable to be himself placed on the list of contri- 
butories in respect of the shares so applied for. 

S M with the concurrence of an agent of the co., 
induced his married daughter to sign an applica- 
tion for shares, she being in ignorance of the nature 
of the document she signed. S. paid the deposit 
on the shares, & received a dividend upon them. 
Both the married daughter & her husband were in 
total ignorance that any shares were standing 
in her name : — Held : the name of S. must be 
placed on the list of contributories in respect of 
the shares . — Re Hercules Insurance Co., Pugh 
& Sharman’s Case (1872), L. R. 13 Bq. 506 ; 41 
L. J. Ch. 580 ; 20 L. T. 274. 

Annotations : — Distd. Re Britannia Fire Assocn., Coventry’s 

Case, [1891] 1 Ch. 202 ; Re National Bank of Wales, 

Massey & Giffln's Case, [1907] 1 Ch. 582. Retd. Re 

Centra] Klondyke Gold Mining & Trading Co., Savigny’s 

Caso (1898), 5 MaiiB. 336. 

1615. .] — M. applied that shares, to 

which he was beneficially entitled, should be 
allotted, some to John Francis, others to W. & 
Eliza Aire & others to Bessie M. He had a son 
whose Christian names were John Francis. His 
sister Eliza was married to a W. Hare, & he had a 
daughter, an infant, called Bessie. W. & Eliza 
Hare, had given him leave to use their names for 
the purposes of an allotment, but he caused the 
allotment to be made to W. & Eliza Aire. M. 
subsequently sold all the shares, & blank transfers 
were executed. At this time John Francis, the 
son, was dead ; still the blank transfers of the 
shares allotted to John Francis purported to be 
executed by John Francis. W. & Eliza Hare did 
not execute the transfers which purported to be 
executed by W. & Eliza Aire. Bessie M., who had 
then attained her majority, signed the transfers 
of the shares which stood in her name, but with- 
out knowing anything about the documents she 
was asked to sign. M. sent in the transfers to the 
co. for registration, but they were never registered, 
& the names in which the shares had originally 
been allotted remained on the register at the date 
of the winding up of the co. The liquidator 
applied to have those names removed, & that M. 
might be settled on the list of contributories 
instead : — Held : John Francis & W. & Eliza 
Aire represented fictitious persons, & M. must be 
settled on the list of contributories in respect of 
the shares standing in those names ; although 
Bessie M. was a real person, she had never 
assented to be a shareholder, nor acquiesced in 
being on the register after she came of age, M. had 
merely made use of her & her name, & he must be 
settled on the list of contributories in respect of 
the shares standing in her name. — Re Yeoland’s 
Consols, Manley’s Case (1890), 2 Meg. 74. 

1010 . .] — a person who applies for 

& is allotted shares under an alias is estopped 
from disputing his liability as a shareholder. — 
Re Central Klondyke Gold Mining & Trading 
Co., Ltd., Savigny’s Case (1898), 5 Mans. 336. 

See , also , No. 1341, ante , & compare No. 2595, 
post . 

1617. Application in name of another — Whether 
applicant liable as member.] — A. purchased shares 
in a joint-stock banking co. with his own money, 
& had them transferred into the name of B., <fc 


directed B. to stand possessed of them in trust for 
C. & D., the infant children of A. B. accepted the 
trust, received the dividends on the shares, & 
paid them into a bank to the general account of 

A. Some time after the transfer, A. & B. signed 
an instrument, whereby B. declared that he was a 
trustee of the shares for C. & D., & A. indemnified 

B. against all losses which might be incurred by 
him on account of the shares : — Held : A. was not 
a contributory. — Re North of England Banking 
C o., Fenwick’s Case (1849), 1 De G. & Sm. 
557 ; 18 L. J. Ch. 112 ; 12 L. T. O. S. 511 ; 13 
Jur. 204 5 63 E. R. 1193. 

Annotation : — Mentd. Re North of England Joint Stock 

Banking Co., Straflon’e Executors* Case (1852), 1 De G. M. 

& G. 576. 

1618. .] — Original shares were taken 

in a joint-stock co. by A., in the names of B. & C., 
& they were entered in the list of shareholders. 
The co. failed. &, on the winding up, B. & C. 
repudiated all knowledge of the transaction, & 
denied any authority to A. : — Held : A. was not 
liable as a contributory. — Re St. George’s 
Benefit Building Society, Ex p. Escudier 
(1859), 7 W. R. 371. 

1019 . .] — Shares in a joint-stock 

bank were purchased by a solr. in the names of 
his brother & his clerk, who held the shares as 
trustees for him ; but there was no fraudulent 
object in thus concealing the name of the real 
purchaser. By the co.’s deed it was provided that 
no trusts should be recognised ; & no transfer of 
shares should be made without the consent of two 
directors. Upon the winding up of the co., the 
official liquidators placed only the names of the 
two holders of the shares upon the list of con- 
tributories : — Held : the beneficial owner was not 
liable to be placed upon the list. — Re East of 
England Banking Co., Ex p. Bugg (1805), 2 
Drew. & Sm. 452 ; 35 L. J. Ch. 43 ; 12 L. T. 690 ; 
11 Jur. N. S. 610 ; 13 W. R. 911 ; 02 E. R. 692. 

Annotations: — Refd. Re Groat Wheal Busy Mining Co., 

King’s Case (1871), 6 Ch. App. 196. Mentd. Re European 

Bank, Masters* Case (1872), 7 Ch. App. 292. 

1020 . .] — The W. co. was originated 

& financed by the L. co. M. upon receiving £15 
allowed his name to be put on the register of the 
W. co. as a holder of a large number of shares, for 
which he executed blank transfers. Subse- 
quently, M.’s shares were declared forfeited. 
Shortly afterwards the W. co. was ordered to be 
wound up, & the official liquidator, finding that 
M. was a mere nominee of the L. co., sought to 
make that co. liable in respect of the shares : — 
Held: the application must bo refused. — Re 
International Co., Ltd., May’s Case (1870), 
23 L. T. 043. 

Annotation : — Mentd. Re International Contract Co., Hughes* 

Claim (1872), L. R. 13 Eq. 623. 

1021 . Nominee incapable of contract- 

ing — Nominee refused by company.] — A father 
applied for shares in A co. in the name of his son, 
& he paid the deposit ; the co., however, refused 
to allow him to execute the deed on behalf of the 
son. Having done no further act : — Held : the 
father was not a contributory. — Re Electric 
Telegraph Co. of Ireland, Maxwell’s Case 
( 1857), 24 Beav. 321 ; 53 E. R. 382. 

vious judgment to the effect that the 
person sought to be settled on the list 
of contributories is not a shareholder 
estops the liquidator from setting 
up that deft, was a shareholder . — Re 
Ontario Sugar Co., McKinnon's 
Case (1910), 17 O. W. R. 1038; 2 
O. W. N. 496; 24 O. L. R. 332.— 
CAN. 


PART III. SECT. 17, SUB-SECT. 2.— 

C. 

1617 i. Application in name of another 
— Whether applicant liable as member A 
— A oo. brought action to recover calls 
on shares. Deft, pleaded that he was 
not a shareholder, that he only became 
a no minal appet., at the request of a 


third party, for the purpose of the 
issue of the letters patent, & that it 
had been agreed by the provisional 
directors that deft, should not become 
a shareholder. The action was dis- 
missed by consent. Later, when the 
co. was being wound up, the liquidator 
sought to place deft.’s name on the 
list of contributories ; — Held : a pre* 
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Sect, 17. — The contract to take shares: Sub-sect, 2 , 

C. t D E, y F. G,] 

1622. .] — Be Hercules Insur- 

ance Co., Pugh & Sharman’s Case, No. 1614, ante, 

Infant.] — See Sub-sect. 3, D. (e), 

post, & No. 1621, ante, 

1623. Accepted by company.] — 

D. in 1864 applied for 300 shares in a bank, 100 in 
his own name & 200 in the name of M., his wife, 
& paid the deposit on the whole 300. M. was 
ignorant of the transaction. D. subscribed the 
memorandum & arts, of assocn. for himself & M. 
& paid all calls on the shares. The co. went into 
liquidation in 1866, & D. died soon afterwards, 
having within a year from the winding up sold & 
transferred 140 of the 200 shares allotted to M. 
M. was placed on the A. list in respect of the 60 
shares & on the B. list in respect of the 140 shares, 
& her separate estate being insufficient to meet the 
calls, the liquidator applied to have the B. list 
rectified by placing the exors. of D. thereon in 
respect of the 140 shares : — Held : as the co. had 
accepted M. as a shareholder, & there had been no 
concealment of the nature of the transaction, the 
estate of D. could not be charged. — Be London, 
Bombay & Mediterranean Bank (1881), 18 
Ch. D. 581 ; 50 L. J. Ch. 557 ; 45 L. T. 160 ; 30 
W. R. 118. 

Annotation : — Reid. lie Britannia Fire Assocn., Coventry’s 

Case, 11891] 1 Ch. 202. 

Unauthorised agents ,]—See Nos. 1351,1613, 

ante , 

D, Application by Executors, 

1624. Whether contract to take shares in in- 
dividual names.]— Upon the amalgamation in 1882 
between the S. & C. banking cos., A., a holder of 
100 shares in the S. Bank, received a circular 
asking whether he would exchange his shares in 
the S. Bank for shares in the C. Bank, which took 
over the business of the other. A. died shortly 
afterwards without having sent any reply to the 
circular. On Feb. 27, 1883, a letter was sent on 
behalf of A.’s exors. to the C. Bank “ enclosing 
certificate for 100 shares of the S. Bank in the 
name of ” A., “ & will thank you to let us have 
shares in your bank in exchange.’ 7 On Feb. 28 
the manager replied that when probate had been 
exhibited to the London agents of the bank he 
would send share certificates in the bank “ in the 
name of the exors. individually.” A certificate 
was made out to the exors. of 100 shares in the 
C. Bank, & an entry made in the share register 
with the description, “ exors. of A.” The exors. 
wrote that they objected to have the certificate 
in their names, & requested the bank to forward 
them one in the name of A. The directors ac- 
cordingly ordered the certificate to be cancelled 
& one made out in the name of A. for 100 shares. 


On summons by the liquidator for rectification 
of the register by striking out the name of A., & 
putting in place of it the names of the exors. as 
holders of the 100 shares : — Held : the letters of 
Feb. 27 & 28 constituted by application & 
acceptance a completed contract between the 
exors. & the bank that 100 shares should be taken 
in the names of the exors. individually, & such 
completed contract was not, & could not have been, 
afterwards rescinded by the co. — Be Cheshire 
Banking Co., Duff’s Executors’ Case (1886), 
32 Ch. D. 301 ; 54 L. T. 558 ; 2 T. L. R. 440, C. A. 

Acceptance of shares — Offered to executors — 
Liability of executors.] — See No. 1563, ante, & No. 
2620, post . 

Who may accept.] — See No. 1488, 

ante, 

E, Application as Trustee . 

1625. Ordinary rules governing requisites for 
binding contract apply.] — Be Peruvian Rys. Co., 
Crawley’s Case, Robinson’s Case, No. 1478, 
ante, 

F, Application by or on behalf of Infants or Persons 

under Incapacity, 

Infants.] — See Sub-sect. 3, D. (e), post , & No. 
1621, ante. 

Married women.] — See Nos. 1614, 1623, ante. 

G. Withdrawal of Application. 

1626. Time for withdrawal — Before allotment.! 

— Where an appet. for shares in a co., who had 
paid a deposit, & agreed to accept shares when 
allotted, wrote to the co. before allotment revoking 
his application : — Held : he ought not to be on the 
list of contributories. — Be Cardiff & Caerphilly 
Iron Co., Ltd., Gledhill’s Case (1861), 3 
De G. F. & J. 713 ; 30 L. J. Bey. 42 ; 5 L. T. 11 ; 
7 Jur. N. S. 981 ; 9 W. R. 791 ; 45 E. R. 1055, 
L. JJ. 

1627. .] — M., having originally 

applied for 200 shares, & paid the first call on that 
number, afterwards expressed his desire to take 
fifty only, & the directors applied his money in 
satisfaction of the whole capital liable to be called 
up on fifty shares, never allotted him a larger 
number, paid him dividends on fifty only, & 
ultimately declared the remaining 150 forfeited 
by reason of non-payment of calls : — Held : it was 
competent to both parties to vary the original 
contract ; under these circumstances, it had been 
actually varied, & M. was liable as a contributory 
for fifty shares only. — Be Exhall Coal Mining 
C o., Ltd., Miles’ Case ((1864), 4 De G. J. & Sm. 
471; 34 L. J. Ch. 123; 11 L. T. 581; 10 
Jur. N. S. 1013 ; 13 W. R. 219 ; 46 E. li. 1001, 
L. JJ. 


PART III. SECT. 17, SUB-SECT. 2.— 

G. 

1626 i. Time lor withdrawal— Before 
allotment.) — In an action for calls due 
to a mining co. before formation of 
co. deft, applied for 100 shares Sc 
forwarded £5 with applioatlon. He 
attended a meeting at which the oo. 
was declared formed Sc took active 
pai;t in it ; after that but before any 
shares were allotted to him, he refused 
to have anything to do with the co. Sc 
repudiated liability. Jury gave ver- 
dict for deft. : — Held : on motion for 
new trial, deft, was not liable. — > 
Barker t>. Caird (1876), 14 N. S. W. 
S. C. K. 368.— AUS. 


m. ~ — - Conditional agree • 

went to take shares. 3—' Where appot. 
had agreed to take shares in a co. con- 


ditional on Ids receiving certain moneys 
which would enable him to pay for 
them : — Held : he had the right to 
withdraw his application, not navng 
received any formal notice of allot- 
ment. by informing the co, of his 
inability, owing to non-reoeipt of the 
moneys, to pay for the shares. Sc he 
was not liable as a contributory. — Re 
Publishers' Syndicate, Mallory’s 
Case (1902), 22 C. L. T. 162 ; 3 O. L. R. 
652 ; 1 O. W. R. 142. — CAN, 


n. rr— Application accom- 

panied by promissory note in part- 

f ragment of shares.) — An agreement to 
ake shares in a co., although accom- 
panied by the giving of a promissory 
note in part-payment, is nothing more 
than an application for the shares, Sc 
is not binding on appot. until accept- 


ance by the oo. Sc notice thereof given 
to him ; &, if appet. gives notice of 
withdrawal of his application before 
notice of acceptance reaches him, he 
will be released from any obligation 
under his agreement or under the 
promissory note in the hands of the 
co. or in the hands of any person having 
no better right to it than the co. would 
have had. — Kruger v. Harwood 
(1906), 16 Man. L. R. 66.— CAN. 

o. Letter of withdrawal 

ignored by company.) — A person applied 
for shares in a projected co., but having 
discovered a variation between the 
prospectus Sc the arts, of assocn., he 
wrote, before any shares were allotted, 
to the co.’s agent, withdrawing his 
application ; notwithstanding which 
the shares were allotted. On his 
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1628. .] — Ramsgate Victoria Hotel 

Co. v . Montefiore, Ramsgate Victoria Hotel 
Co. v . Goldsmid, No. 1693, post . 

1629. .] — W. applied for 300 shares 

in a co. which was being formed & consented to 
become a director of the co., an agreement having 
been previously entered into between him So the 
secretary of the co. that W. should be paid 105. 
per share if he would apply for 300 shares & give 
in his name as a director. Before any shares were 
allotted, W., through one of the directors, orally 
withdrew his application. Sixty shares were, 
nevertheless, allotted to him, & £300, which he 
had paid as a deposit on the 300 shares, was 
appropriated in payment of the deposit So first 
call on the sixty shares. After a delay of five 
months, & a year So a half before the co. was 
ordered to be wound up, W. filed a bill to set aside 
the allotment : — Held : (1) the agreement between 
W. So the secretary was null So void, So formed no 
consideration for W.’s agreeing to become a share- 
holder ; (2) as he had withdrawn his application 
before the shares were allotted, he was entitled 
to have his name removed from the list of con- 
tributories ; (3) he had not lost his right to relief 
by delay. The withdrawal of an application for 
shares may be made orally, So does not require 
to be in writing. — Re Natal Investment Co., 
Ltd., Wilson’s Case (1869), 20 L. T. 962. 

Annotation: — As to (2) Reid. Re Northern Electric Wire 

& Cable Manufacturing Co., Ex p. Hall (1890), 63 L. T. 

369. 

See, also , No. 1633, post. 

. 

1630. Distinguished from acceptance 

of shares offered by company.] — By a reconstruc- 
tion or amalgamation agreement the 0. co. So its 
liquidators agreed to transfer its goodwill So assets 
to the M. co., part of the consideration for the 
transfer being that every member of the C. co. 
should, in respect of each share therein held by 
him, “ be entitled as of right to claim an allot- 
ment ” of either a debenture bond, or two ordinary 
shares of £6 each in the M. co. credited with £1 
per share paid up, So the agreement provided that 
the M. co. should, within a month from the date 
of the agreement, allot & issue the bonds & shares 
claimed, subject to this, that it should not be 
bound to allot shares to any one to whom under 
its arts, it could have objected as a transferee 


of shares. The agreement further provided that 
a claim must be made within 21 days from the 
date thereof by sending in to the M. co. or to the 
liquidators of the 0. co. a signed claim in writing, 
& that the liquidators should within seven days 
from that date give notice in writing to each 
member of the C. co. stating the number of bonds 
or shares which he was entitled to claim as of right, 
with proper forms of claim. The liquidators duly 
gave notice to W., a shareholder in the 0. co., who 
within the 21 days signed a document, addressed 
to the directors of the M. co., claiming an allotment 
of ten ordinary shares with £1 per share paid up, 
So agreeing to accept the same So to pay the further 
moneys payable thereon when called upon. 
Before any acceptance of the offer or the allot- 
ment of the shares subsequently made, W. wrote 
to the M. co. withdrawing his application : — Held : 
the document sent by W. was an application which 
could be withdrawn by him before acceptance, 
So not an acceptance of a prior offer by the M. co., 
So he was not liable as a contributory. — Re Metro- 
politan Fire Insurance Co., Wallace’s Case, 
[1900] 2 Ch. 671 ; 69 L. J. Ch. 777 ; 83 L. T. 403 ; 
16 T. L. R. 613; 44 Sol. Jo. 627 ; 8 Mans. 80. 

1631. Before communication of allotment.] 

— H. applied in writing for ten shares in a co., & 
the directors allotted to him ten shares. After 
the allotment, but before it was communicated to 
H., he withdrew his application : — Held : ho did 
not agree to accept the shares . — Re National 
Savings Bank Assocn., Hebb’s Case (1867), 
L. R. 4 Eq. 9 ; 36 L. J. Ch. 748 ; 16 L. T. 308 ; 
15 W. R. 754. 

Annotations : — Consd. Household Fire Insce. v. Grant 
(1879), 4 Ex. D. 216. Distd. Re Olympic Fire & General 
Reinsurance, Pole’s Case, [1920] 1 Ch. 582. Retd. Re 
Bowron, Baily, Baily’s Case (1868), L. R. 6 Eq. 428 ; Re 
Cheltenham & Swansea Ry. Carriage 8c Waggon Co., 

* Little’s Case (1869), 201 L. T. 162 ; British 8c American 
Telegraph Co. v. Colson (1871), L. R. 6 Exch. 108 ; Re 
Imperial Land Co. of Marseilles, Harris’ Case (1872). 7 
Ch. App. 587 ; Re Northern Electric Wire 8c Cable 
Manufacturing Co., Ex p. Hall (1890), 63 L. T. 369 ; 
Re Hemp, Yam 8c Cordage Co., Hindley’s Case (1896), 
3 Mans. 187. Mentd. Henthom v. Fraser (1892), 66 L. T. 

* 439. 

Communication by post .] — See Sub- 
sect. 3. E. (d), post. 

What constitutes communication.] — 

See Sub-sect. 3, E. (6), post. 

.] — See, also, No. 1633, post. 


receiving notice of tho allotment, he 
again wrote persisting in his repudia- 
tion, & when applied to for calls he 
always refused to contribute, 8c his 
Bharos were declared forfeited within 
a year before the winding up of the 
co. : — Held : he was not a contributory. 
— Re Etna Insurance Co., Slattery’s 
Case (1872), 7 I. R. Eq. 245.— IR. 

p. Signatory to memo- 

randum of association .] — Molleson & 
Grioor v. Fraser’s Trustees (1881), 
8 R. (Ct. of Seas.) 630 ; 18 Sc. L. R. 
486.— SCOT. 


q. Signing of pro formd 

document of subscription not bind- 
ing.] — A co. was incorporated under 
the Ontario Cos. Act, K. S. O. 1897, 
o. 191, on Apr. 4, 1907. R. did not 
sign the memorandum accompany- 
ing the petition, as prescribed by 
Beet. 10, sub-sect. 2, of that Act, but 
he had signed a memorandum in the 
same form subscribing for $500 of 
stock in the proposed co., 8c alleged 
that this subscription was not meant to 
bind him unless the co. attempted to 
buy out a certain rival business, &, 
ids not being done, he notified the co. 
>efore it was organised that he would 
lot take the shares. In 1907 the co. 
Irew on him for calls, but he refused 
o accept the drafts. In Jan., 1908, 
or the first time, the co. allotted stock 


to R., & he attended a meeting of the 
shareholders on Apr. 6, 1908, but only 
to protest against his being considered 
to De one. No stock certificate was 
issued to him : — Held : since he had 
not signed the memorandum which 
accompanied the petition for incorpora- 
tion, he did not become a shareholder 
by virtue of the statute, 8c he was not 
liable as a contributory on the winding 
up of the co. — Re Nipissing Planing 
Mills, Ltd., Rankin's Case (1909), 
18 O. L. R. 80 ; 13 O. W. R. 360.— 
CAN. 


r. .] — Canadian 

Druggists v. Thompson (1911), 19 
O. W. R. 401 ; 2 O. W. N. 1213 ; 24 
O. L. R. 401.— CAN. 


s, — — • .] — The agent 

of a co. having suggested to pltf. that 
he should apply for shares in the co., 
signed a document on a printed 
orm as follows : “ This servos to 

confirm the purchase by me of 25 £1 
shares in the Co. on account of 


which I have paid to your agent 
(amount not stated). Please forward 
letter of allotment to my address as 
under. Scrip to he issued when the 
shares are fully -paid." At the same 
time pltf. gave the agent a promissory 
note for £25 in favour of the latter, 
payable four months after date, the 


agent undertaking that the note should 
not in the meantime be discounted. 
The agent having discounted the note 
before it fell due & paid the purchase- 
price of the shares to the co. before 
any letter of allotment had been sent 
to pltf., the latter wrote to the co. 
purporting to withdraw his application 
for shares : — Held : (1) tho document 
signed by the plaintiff did not consti- 
tute an out 8c out purchase of shares, 
but was an application for shares on 
allotment ; 8c (2) pltf. was entitled to 
withdraw the application before allot- 
ment So claim from the oo. a refund of 
the amount paid by him to redeem the 
promissory note on its due date. — 
African Finance 8c Investment, 
Ltd. v . Van der Sfrey, [1920] C. P. D. 
596.—- S. AF. 

t. Communication of withdrawal — 
By post.] — T. duly applied by letter 
for certain shares in a oo. to 3., an 
agent of tho co. appointod with power 
to receive such applications. There- 
after the directors allotted T. the 
number of shares for which he had 
applied. The next day T. posted a 
letter to S., withdrawing his applica- 
tion. Later in the same day the 
secretary of the oo. posted a letter to 
T. notifying him of the allotment 
Held : T.’s offer had been withdrawn 
before the completion of any contract. 
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Companies. 


Sect* 17. — The contract to take shares: Sub-sect* 2, 
Q.; sub-sect. 3, A., B . & C . (a).] 

1882. How made — Verbal withdrawal sufficient.] 

— Be Natal Investment Co., Ltd., Wilson’s 
Case, No. 1029, ante . 

1633. Before communication of allot- 

ment.] — An application for shares in a co. can be 
withdrawn verbally before notice of allotment. — 
Re Brewery Assets Corpn., Truman’s Case, 
[1894] 3 Ch. 272 ; 03 L. J. Ch. 635 ; 71 L. T. 
328 ; 43 W. R. 73 ; 38 Sol. Jo. 002 ; 1 Mans. 
359 ; 8 R. 508. 

1634. Communication of withdrawal — By post — 
Must be received before notice of allotment posted.] 

— Be Scottish Petroleum Co., Maclagan’s 
Case, No. 1542, ante. 

1635. .1 — Re Imperial Land Co. 

op Marseilles, Harris^ Case, No. 1057, post . 

See, generally. Contract, Vol. XII., pp. 76, 77. 

To clerk — Authority of clerk to receive.] — 

See, generally, Sect. 29, sub-sect. 1, 1)., post. 

Application after allotment — Allotment unknown 
to allottee.] — See No. 1758, post. 


Sub-sect. 3. — Allotment. 

A. In General . 

1636. Meaning of allotment.] — What was an 
allotment ? Broadly speaking, it was an appro- 
priation of shares to a particular person. Its 
legal meaning & effect depended on the circum- 
stances under which it was made. It did not 
of itself necessarily create the status of member- 
ship. It might be subject to a condition — as, for 
instance, the performance of some act such as the 
payment of a sum of money by the allottee 
(Stirling, J.).— Spitzel v. Chinese Corpn., Ltd., 
No. 1039, post. 

1637. Construction of agreement.]— Pltf. 

lent deft. £50 to assist him in the promotion of a 
co., on the terms that £100 was to be repaid within 
seven days of the proposed co. going to allotment. 
An allotment was made, but as in consequence of 
certain statements in the prospectus the co. could 
not obtain a trading certificate, the directors called 
the allottees together & returned them their 
money : — Held : there had been an 44 allotment ” 
within the meaning of the agreement between 
pltf. & deft., & pltf. was entitled to recover the 
£100. — Ellett v . Sternberg (1910), 27 T. L. R. 
127 . 

See, also, No. 1108, ante. 

1838. When complete — Entry in minute-book of 


resolution acceding to application.] — Upon the 
purchase of the business of the co. A., & amalga- 
mating with the purchasing co. B., the shareholders 
in co. A. were entitled to receive shares in the 
amalgamated co. in exchange for the shares held 
by them in co. A., & a form of application was sent 
to the A. shareholders for their signature, re- 
questing an allotment of shares in the amalga- 
mated co., with an agreement to accept the same, 
& an authority to insert their names in the register 
of shareholders. 

X., one of the A. directors & shareholders, signed 
the form of application for fifty shares, & a 
resolution was passed on Apr. 22, 1809, & con- 
firmed on Apr. 29, for allotting the same to him. 
On May 15, X. wrote withdrawing his application, 
as he had determined to take no shares, requesting 
the directors not to allot any shares to him, & 
to return his application. The consideration of 
this letter was from time to time postponed, & 
X. was put off with assurances that no shares had 
been allotted to him. On Aug. 15, in answer to a 
letter from X.’s solr., threatening immediate 
legal proceedings to restrain the co. from placing 
his name on the register as a shareholder, unless 
the promised minute cancelling his application 
for shares was received by return of post, the solr. 
of the co. wrote stating that at the last meeting 
of the directors 44 a resolution was passed can- 
celling the allotment of shares to ” X. No entry 
of such a resolution was to be found in the minute- 
books, & its existence was denied by one of the 
directors who was present at the meetings before 
& after Aug. 15 : — Held : X. was liable as a con- 
tributory, the allotment of shares to him being 
complete by the terms of the arrangement between 
the two cos., as soon as the resolution acceding 
to his application was entered in the book ; &, 
independently of there being no evidence that 
the allotment was ever cancelled, the directors 
had no power to release a shareholder who wished 
to have his shares cancelled. — Re United Ports 
Co., Adams’ Case (1872), L. R. 13 Eq. 474 ; 41 
L. J. Ch. 270 ; 20 L. T. 124 ; 20 W. R. 350 . 
Annotation : — Reid. Re Metropolitan Fire Insco., Wallace's 

Case (1900), 69 L. J. Ch. 777. 

1639. May be conditional — Condition to be per- 
formed by allottee — Allottee not a member until 
condition performed.] — (1) An allotment of shares 
is an appropriation by the directors or managing 
body of a co. of shares to a particular person, but 
it does not necessarily create the status of member- 
ship. The allotment may be subject to a con- 
dition ; e.g., that the allottee should not only 
indicate his acceptance, but perform some other 
act such as make payment of a sum of money ; 


—Fern Gold Mining Co. v. Tobias 
(1890), 3 S. A. R. 134.— S, AF. 

a. — — — To general agent of com- 
pany .] — Notice of withdrawal, if given 
to the general agent of the co. who pro- 
cured the subscriptions, will be suffi- 
cient notice to the co. — Kruger v. 
Harwood (1906), 4 W. L. R. 401 ; 16 
Man. L. R. 433.— CAN. 


b. To canvasser of company .] 

— J . signed an application for ten 
shares on May 1. On May 2 he wrote 
to the canvasser, withdrawing his 
application. On May 9 J. received a 
letter from the canvasser to the effect 
that before getting his letter of with- 
drawal, the application had been sent 
in to the head office Sc J.’e notes had 
been discounted Held : canvasser 
had no authority to receive a notice of 
withdrawal, & as J. had not brought 
home to the co. knowledge of the 
receipt of his letter of withdrawal 
before allotment or at any time, he 
was entered on the list of contributories. 


—Re Globe Fire Assurance Co., 
Robertson’s Case (1909), ll W. L. R. 
293.— CAN. 


o. Contract by deed to take sharei 
— For valuable consideration — Not re 
vocable.] — Deft.’s undertaking to take 
shares in pltf.’s co., when issued & 
allotted, being by deed, for valuable 
consideration, Sc being delivered to an 
agent of the co.. was not revocable as 
a mere offer would be, & the resolutions 
of the oo. Sc the letters to deft, were a 
sufficient “ issue " & " allotment ” ol 
the shares. — Nelson Coke Sc Gas Co. 
v. PELLATT (1902), 4 O. L. R. 481 j 22 
C. L. T. 382 ; 1 0. W. R. 695.— <5aN. 


d. Application containing absolute 
covenant to pay.] — Semble : Where an 
application for shares contains an 
absolute covenant to pay, notification 
of withdrawal before allotment 16 
invalid.— Manes Tailoring Co. v. 
Willson (1907), 9 o. W. R. 209 ; 14 
O. L. R. 89.— CAN. 


PART III. SECT. 17, SUB-SECT. 3.— 

A. 

e. What constitutes allotment — Re- 
solutions of company — & letters to 
shareholder.] — Deft/s undertaking to 
take shares in pltf.*s co., when issued 
& allotted, being by deed, for valuable 
consideration, Sc being delivered to an 
agent of the co., was not revocable as 
a mere offer would be, & the resolutions 
of the co. Sc the letters to deft, were a 
sufficient “ issue ” Sc “ allotment ” of 
the shares. — Nelson Coke Sc Gas Co. 
v. Pellatt (1902), 4 O. L. R. 481 ; 22 
C. L. T. 382 ; 1 O. W. R. 695.— CAN. 

f. Mere resolution of direc- 

tors insufficient.} — There was not only 
no notice of allotment to pltf. but 
there was no allotment. What was 
relied upon — a resolution of the direc- 
tors — was too vague. Sc was not in- 
tended to apply to pltf., who was 
never entered on the co.’s register as a 
shareholder. — M cCurDy v. Oak Tire 
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a co. thereftfre may offer specified shares to a 
person on the terms that no title to the shares 
shall arise until a condition provided for in the 
contract to accept the shares has been fulfilled, 
&, after the allotment & registration of such 
shares, the co. may decline to treat such person 
as a member if he has neglected to comply with the 
condition. 

(2) A person who agrees to become a member of 
a co. & whose name is entered on the register of 
shareholders as the holder of certain shares is not 
thereby constituted a member entitled to vote at 
meetings of the co. in respect of such shares unless 
it can be shown that the co. have agreed to accept 
such person as a member ; when, therefore, a co. 
have agreed to give a person certain shares upon 
certain conditions which remain unfulfilled, such 
person does not- become a member, notwith- 
standing the allotment of shares to him in part 
performance of the agreement incorporating such 
conditions & registration of the same in his name, 
so long as the certificates for such shares are 
deposited with the intention that they shall not 
operate according to their purport until the event 
happens on which they are to issue. 

(3) Meaning of “ allotment ” discussed (see 
No. 1636, ante). 

(4) Observations as to what constitutes “ issue ” 
(see No. 1807, post). — Spitzel v. Chinese Corpn., 
Ltd. (1899), 80 L. T. 347 ; 15 T. L. R. 281 ; 43 
Sol. Jo. 350 ; 0 Mans. 355. 

Annotation : — As to i 3) Reid. Mosely v. Koffyfontein Mines, 

[1911)1 Ch. 73. 

See, further. Sub-sect. 3, D. (b) ii., post . 

1640. Evidence of allotment — Entry in allotment 
book.] — Re Great Northern Salt & Chemical 
Works, Exp. Kennedy, No. 1539, ante. 

Effect of allotment — In respect of conditional 
applications for or agreements to take shares.] — 
See Sub-sect. 3, D. (b) ii., post. 

Allotment before application.] — See No. 1758, 
post. 

B. Necessity for. 

1641. General rule.] — Re Saloon Steam Packet 
Co., Ex p. Fletcher, No. 1477, ante. 

1642. Necessary — Though deposit paid not re- 
claimed.] — A. filled up a blank form of application, 
by which he agreed to accept a certain number of 
shares in a co., or any less number which might be 
allotted to him, & he paid a deposit, for which he 


received a banker’s receipt. No shares were ever 
allotted ; but he never made any formal claim for 
repayment of his deposit, which the co. used. 
The co. was wound up before it had commenced 
its intended operations, & A. was placed by the 
Master of the Rolls on the list of contributories. 
But, on appeal : — Held : the contract was only to 
accept shares when an allotment of them should 
have been made, & until allotment there was no 
complete contract, & consequently A. was not a 
contributory. — Re Adelphi Hotel Co., Ltd., 
Best’s Case (1805), 2 De G. J. & Sm. 050; 0 
New Rep. 190 ; 34 L. J. Ch. 523 ; 12 L. T. 480 ; 
11 Jur. N. S. 498 ; 13 W. R. 762 ; 40 E. R. 528, 
L. J J. 

Annotations : — Distd. Re Life Assocn. of England, Thom- 
son's Case (1865), 4 De G. J. Sc Sm. 749 ; Re Llanharry 

Herm&tite Co., Tothill's Case (1865), 11 Jur. N. S. 899. 

Ig 43 . .] — A mere application for shares in 

a co., not followed up by applt.’s payment of any 
call, or any proper allotment of the shares to him : 
— Held : not to make him a contributory to the 
winding up of the co . — Re Chesterfield & 
Midland Colliery Co. (1866), 14 L. T. 509 ; 14 
W. R. 721. 

1644. .] — Re Richmond Hill Hotel Co., 

Pellatt’s Case, No. 1514, ante. 

See , also , No. 1479, ante. 

C. Validity of. 

(a) Statutory Requirements. 

See , note, 1908 Act, ss. 82, 85. 

1645. “ Offered to the public ” — Prospectus cir- 
culated among directors’ friends.] — A syndicate 
was formed for the purpose of securing an option 
to purchase certain property, the syndicate not 
intending to work the property but to promote 
a co. for the purpose. The syndicate was in- 
corporated under Cos. Act, & a prospectus, marked 
“ Strictly private &> confidential ; not for publica- 
tion,” was printed, & some of the directors, with- 
out the authority of the co., sent copies of it 
to their friends to see if they would join the 
syndicate. Certain shares in the syndicate were 
subscribed for & allotted, but the amount named in 
the prospectus as the minimum subscription was 
not subscribed. Pltf., who had subscribed for 
shares, brought an action, under 1900 Act, s. 4 (4), 
to recover the amount paid by him for his shares : 
— Held : on the facts, there had been no offer of 


& Rubber Co., Ltd. (1918), 44 O. L. R. 
571. — CAN, 

g. No formal allotment — Validity 
of resolution by company. ] — Deft, pur- 
chased 50 shares In pltf. co„ giving his 
note for $5,000 therefor, payable 10 
days after date, signing at the Bame 
time an application for the shares. 
There was some evidence of an arrange- 
ment between deft. & the president of 
the co. that deft, was to bo employed 
as a foreman by the co.. Sc that if ho 
proved unable to perform the work, 
the president would take back the 
shares & refund the money. Apoar- 
ently there was no formal allotment of 
the shares by the co„ beyond a resolu- 
tion empowering the president to 
dispose of the shares, but the president 

J ilaced the shares Sc the note fn escrow 
n the hank, the shares to be delivered 
up on payment of the note . — Held : 
upon the signing of the application Sc 
the delivery of the note, deft, became 
the owner of the 50 shares, with power 
forthwith validly to assign them to any 
one else, or to have bound himself to 
do so on the issue of the certificates if 
the co.’s arts, of assocn. required 
indorsement of the certificates ; Sc 
there was no notice of allotment 
necessary. — A nglo-American Lumber 


Co. v. McLkllan (1908), 14 B. C. R. 
93, — CAN. 
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h. Necessary — Signatory to share sub- 
scription book.] — C., after the incor- 

§ oration of a co. under Ontario Joint 
took Cos. Letters Patent Act, R. S. O. 
1877, c. 150, signed a share subscrip- 
tion book with the following heading : 
“ We, the undersigned, do hereby 
severally on behalf of ourselves, our & 
each of our several Sc respective exors. 
& administrators, acknowledge our- 
selves to be subscribers to the capital 
stock of the Z. Sc A. Society of Ontario 
for the number of shares & to the 
amount set opposite our several Sc 
respective names Sc seals hereunder ; 
Sc we do hereby covenant, promise, & 
agree, each with the other of ns, & with 
S., to pay the amount of our said 
several subscriptions Sc all calls 
thereon, when Sc as the same may be 
called up 5c made under the provisions 
of Ontario Joint Stock Cos. Letters 
Patent Act, or under any bye-laws 
which may be passed by the said co., 
Sc we request the number of shares for 
which we subscribe hereunder to be 


allotted to us." No shares were 
allotted to C., he was not entered in 
the books of tho co. as a shareholder, 
& never made any payments. Four 
years after this document was signed 
by C., the co, was wound up, Sc he was 
held liable as a contributory : — Held : 
this document did not, in the absence 
of any recognition by tho co. of C.’s 
position aB a shareholder, alone Sc ex 
proprio vigore create the liability con- 
tended for . — Re Zoological & Accli- 
matization Society of Ontario, 
Cox?s Case (1889), 10 A, R. 543. — 
CAN. 


k. Signatory to articles of 

association. ] — A shareholder who has 
signed arts, of assocn. & partially paid 
for Ids shares is not entitled to repudiate 
liability for calls on the ground that 
the shares had not been allotted 
to him. — Ottoshoop Proprietary 
Minks, Ltd. ( I n .Liquid ation ) v. 
Reeves, [1907] T. H, 70. — S. AF. 


j . ..... - Shares issued by directors 
themselves.] — No letter of allotment 
necessary in respect of shares issued 
r the directors to themselves . — Re 
ruce’s Patent Oatmeal 8c Milling 
Ltd., Drysdalb’s Case (189Q), 
it, Z. L. R. 598. — N.Z. 


266 Companies. 


Sect . 17. — The contract to take shares : Subject, 3, 
C. (a) 6c (b).] 

shares to the public within 1900 Act, s. 4 (4), 
Sc therefore pltf . was not entitled to succeed. 

An offer of shares to the public, within the 
meaning of the sect., means an offer by the co., 
& not by an individual, to any one who chooses 
to come in Sc take shares. — Sherwell v. Com- 
bined Incandescent Mantles Syndicate, Ltd. 
(1907), 23 T. L. R. 482 ; 51 Sol. Jo. 446. 

Compare Nos. 476, 1134, ante . 

1646. “ Named in the prospectus as the minimum 
subscription ” — u The prospectus ” — Document on 
which application based.] — (1) The expression “ the 
prospectus ” in 1900 Act, s. 4 (1), (4), means that 
document offering capital to the public upon the 
basis of which appct. has actually subscribed. 

(2) The statement of the minimum subscription 
on which the directors may go to allotment, 
which the sect, requires to be inserted in the 
prospectus, must be an express statement, Sc not 
one which can be implied from other statements 
in the prospectus. 

(3) A co. issued a prospectus offering shares to the 
public for subscription. By the authority of the 
co. a translation or abridgement of the prospectus 
appeared in a French newspaper. This abridg- 
ment omitted to state certain essential par- 
ticulars which appeared in the original prospectus. 
A Frenchman who had applied for shares in the co. 
on the faith of the abridgment in the newspaper : — 
Held : entitled under 1900 Act, ss. 4, 5, to have the 
allotment cancelled Sc his application money 
returned. — Roussell v. Burnham, [1909] 1 Ch. 
127 ; 78 L. J. Ch. 94 ; 100 L. T. 39 ; 25 T. L. R. 
61; 16 Mans. 30. 

1047 . Sufficiency of statement — Whether 

express or implied.] — Roussell v . Burnham, 
No. 1646, ante . 

1040 . Ten per cent, of shares offered.] 

— By the arts, of assocn. of a co. it was provided as 
follows : “If the co. shall offer any of its shares to 
the public for subscription, the directors shall 
not make any allotment thereof unless Sc until 
10 per cent, of the shares so offered shall have 
been subscribed, & the sums payable on applica- 
tion shall have been received by the co. ; but this 
provision is no longer to apply after the first 
allotment of shares offered to the public for 
subscription has been made.” The prospectus 
issued by the co. contained only the following 
statement as to the minimum subscription : “ The 
minimum subscription is fixed by the arts, of 
assocn. at 10 per cent, of the shares offered ” : 
— Held : there had been in the case of both the 
arts, of assocn. & the prospectus a sufficient com- 
pliance with the requirements of 1900 Act, ss. 4, 10, 
as to the minimum subscription, there being a 
statement of an amount as to such minimum 
subscription which was ascertained as soon as it 
was known what shares the directors were offering 
for public subscription. — Re West Yorkshire 
Darracq Agency, Ltd. (1908), 25 T. L. R. 77. 

1649. “ Has been subscribed ” — Subscription 
must be effective.]-— Deft. co. was registered in 
1897, but no public issue of its shares was then 


made. On May 12, 1904, an a^eement was 
entered into between pltfs. & defts. that pltfs. 
should bear the expense of issuing & advertising 
a prospectus, which had been prepared by defts., 
in return for certain payments. The prospectus 
was duly issued. It stated that the minimum 
number of shares upon which allotment would be 
made was 40,000. As soon as the subscriptions 
amounted to 40,000 the directors proceeded to 
allot shares to appcts., including pltfs., Sc received 
the application money. It turned out that some 
of the applications were not effective, Sc that the 
minimum subscription had not been reached. The 
directors of deft. co. proposed to give to each 
allottee the option to have the allotment cancelled 
& the application money returned. Pltfs. moved 
for an injunction to restrain them from doing so : — 
Held : the agreement gave pltfs. no right to the 
injunction ; the allotment was irregular under 
1900 Act, s. 4, Sc was voidable ; under that sect, 
the allottees had a right at any time to rescind 
their contract to take shares ; the allottees could 
also rescind on the double ground that there was 
an untrue statement in the prospectus, Sc that 
the condition with respect to the minimum number 
of shares had been broken ; Sc the proposed action 
of the directors was not ultra vires . — Finance Sc 
Issue, Ltd. v. Canadian Produce Corpn., Ltd. 
[1905] 1 Ch. 37 ; 73 L. J. Ch. 751 ; 91 L. T. 685 ; 
53 W. R. 170 ; 20 T. L. R. 807 ; 11 Mans. 412. 

1650. 44 Paid to & received by the company 99 — 
Application money paid by cheque — Cheques not 
cleared.] — In May, 1905, the directors of a new co. 
went to allotment on the minimum subscription 
fixed by the prospectus, Sc allotted to pltf. the 
shares for which he had applied. At the date 
of this allotment the directors had received 
applications for the full minimum subscription, 
Sc cheques for the whole of the application money, 
but many of these cheques had not then been 
cleared Sc three of them were not paid on presenta- 
tion though they were at once made good by an 
underwriting co. On an application by pltf. 
for an interim injunction to restrain the co. from 
dealing with his application money : — Held : 

( 1 ) the allotment was irregular Sc voidable, Sc 
pltf. was entitled to an interim injunction ; 

(2) according to the true construction of 1900 
Act, s. 4, it is a condition precedent to a valid 
allotment that the whole of the application money 
should have been paid to Sc received by the co. 
in cash. Any means by which money can be 
remitted may be used, but the remittances must 
be cleared Sc the actual cash received by the co. 
before allotment. — Mears v. Western Canada 
Pulp Sc Paper Co., Ltd., [1905] 2 Ch. 353 ; 74 
L. J. Ch. 581 ; 93 L. T. 150 ; 54 W. R. 176 ; 21 
T. L. R. 661 ; 49 Sol. Jo. 634 ; 12 Mans. 295, C. A. 

Annotations: — As to (2) Folld. Burton v. Bovan (1908), 77 

L. J. Ch. 591 ; Re National Motor Mail-Coach Co., Anstis* 

& McLean’s Claims, [1908] 2 Ch. 228. 

1051 . .] — (l) Where a cheque for 

application money for snares forming part of the 
minimum subscription for allotment is received 
on the day of allotment, but not paid into the co.’s 
bank until some days later, the application money 
cannot be treated as “ paid to Sc received by the 
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1650 i. “ Paid to & received by the 
company ** — Application money paid by 
cheque — Cheques not cleared.] — The 
prospectus of a co. whose shares were 
offered to the public, provided that 
the directors should not proceed to 
allotment unless upon a certain 
minimum subscription. The directors 


proceeded to allotment. Part of the 
amount required to complete the sum 
payable on allotment for the minimum 
subscription consisted of cheques 
received by the directors before allot- 
ment on the day of allotment, but not 
honoured until a subsequent date : — 
Held : before allotment the sum pay- 
able on application had been “ paid to 
Sc received by ” the co. withm Cos. 
Act, 1900, sect. 4 (1), Sc the allot- 


ment was therefore valid. — Glasgow 
Pavilion, Ltd. v. Motherwell (1903), 
6 F. (Ct. of Sess.) 116 ; 41 Sc. L. R. 
73 ; 11 S. L. T. 409.— SCOT. 

m. No formal allotment — Effect of 
Companies Act , 1897, s. 26.) — A sub- 
scriber for a share in & oo. was debited 
in the co.’e stock ledger with one share, 
was placed on the “ shareholders' list," 
Sc was drawn upon for the first pay- 
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co. before allotment within 1900 Act, s. 4, 
although the cheque is duly honoured. 

(2) Sect. 5, which renders an allotment to an 
appct. in contravention of sect. 4 “ voidable at 
the instance of appct. within one month after the 
holding of the statutory meeting of the co. & not 
later,” does not require actual legal proceedings 
to be taken within the month as a condition of 
avoidance. Notice of avoidance within the 
month followed by prompt legal proceedings after 
the month is sufficient. 

Serrible : the notice need not specify the ground 
of avoidance . — Re National Motor Mail-Coach 
Co., Ltd., Anstis’ & McLean’s Claims, [1908] 
2 Ch. 228 ; 77 L. J. Ch. 796 ; 99 L. T. 334 ; 15 
Mans. 373. 

1652. — .] — A co. issued a pros- 

pectus offering 20,000 £1 preference shares to the 
public & stating that no allotment would be 
made unless 15,000 shares had been applied for & 
the application money paid. Pltf. applied for 
100 shares. The directors proceeded to allotment 
when 15,000 shares had been applied for, but in 
some cases the application money had only been 
paid by cheques which had not been cleared. 
Pltf. paid the full amount of his shares. The co. 
went into liquidation, & it then appeared that 
the co, was insolvent & the shares worthless. 
Pltf. brought this action against one of the 
directors claiming repayment of the money paid 
on application for the shares under s. 4 & com- 
pensation for loss under sect. 5 of 1900 Act. 
Deft, was not present at the meeting of the board 
at which the allotment was made, but was present 
at subsequent meetings at which the minutes were 
confirmed & a resolution passed to apply for a 
certificate to commence business: — Held: (1) as 
payment by cheque was not payment within 1900 
Act, s. 4, until the cheque was cleared, there had 
been a contravention of the Act ; (2) on all the 
evidence, deft, was not aware of the facts & had 
not knowingly contravened the Act. 

(3) Sect. 4 applies only before allotment. After 
allotment is once made, whether in contravention 
of the Act or not, it is only voidable at the option 
of the shareholder, & the co. cannot pay back 
the application money ; the only liability of the 
directors after allotment is the liability to make 
good the loss under sect. 5 (2) of the Act. Under 
that section, “knowingly contravene” means 
contravene with knowledge of the facts. A 
director cannot escape liability by ignorance of 
the law. 

(4) But a director does not make himself respon- 
sible for an act done at a meeting at which he was 
not present, & which is complete without further 
confirmation, merely by voting at a subsequent 
meeting for the confirmation of the minutes. — 
Burton v. Sevan, [1908] 2 Ch. 240 ; 77 L. J. Ch. 
591; 99 L. T. 342; 15 Mans. 272. 

1653. Cheque dishonoured on pre- 

sentation.] — Mears v . Western Canada Pulp & 
Paper Co., Ltd., No. 1650, ante . 


1654. Allotment before statement in lieu of 
prospectus filed.] — Jubilee Cotton Mills, Ltd. 
(Official Receiver & Liquidator) v. Lewis, 
No. 75, ante. 

1655. Allotment before registration— Registra- 
tion same day as allotment.] — Jubilee Cotton 
Mills, Ltd. (Official Receiver & Liquidator) 
v . Lewis, No. 75, ante . 

(b) Exercise of Powers by Directors . 

1656. Exercise of powers by directors — By com- 
mittee.] — Where the power of allotting shares is 
vested by the deed of settlement of a co. in the 
directors, they have no right to delegate such 

E ower. Therefore, where a shareholder who had 
een offered some reserved shares accepted them 
conditionally, but the board of directors did not 
expressly assent to such conditional acceptance, 
but resolved that the shares remaining undisposed 
of should be allotted at the discretion of two of 
the directors & the manager ; & the manager 
subsequently wrote the shareholder that the 
shares he had accepted had been allotted to him. 

Upon application by the shareholders to have 
his name removed from the list in respect of such 
shares : — Held : the board of directors could not 
delegate their powers ? if the shares had been 
allotted it was ultra vires > & therefore the share- 
holder’s name must be removed from the list in 
respect of such shares. — Re Leeds Banking Co., 
Howard’s Case (1866), 1 Ch. App. 561 ; 36 
L. J. Ch. 42 ; 14 L. T. 747 ; 12 Jur. N. S. 655 ; 
14 W. R. 942, L. JJ. 

Annotations: — Distd. Re Imperial Land Co. of Marseilles, 
Harris’ Case (1872), 7 Ch. App. 589, n. Mentd. New 
Sombrero Phosphate Co. v. Erlanger (1877), 5 Ch. D. 73. 

1657. .] — A contract is complete 

when a letter has been posted accepting an offer 
which can be accepted by letter so sent. 

A letter of application for shares in a co. was 
put into the post, & was duly received by the 
directors. A committee appointed by the 
directors allotted 100 shares to appct., & the 
secretary of the co. put into the post a letter 
addressed to appct. informing him that the shares 
had been allotted to him, & that 10 per cent, 
interest would be charged on the balance due in 
respect of the shares. The letter was duly 
received by appct., but before he received it he 
had sent by post a letter declining to accept any 
shares: — Held: (1) the contract was completed 
when the letter announcing the allotment of the 
shares was put into the post ; (2) under the arts, 
of assocn. of the co., the allotment of shares by 
a committee instead of by the whole board of 
directors was valid ; (3) the provision for payment 
of interest on the balance was not a new term 
introduced into the contract. 

One [ground taken on behalf of applt.] is that 
upon the construction of the arts, of assocn. 
the allotment was invalid, because it was made 
by a committee of the director's. But the arts, 
have in terms provided that the directors might 


ment of 10 per cent. Sc paid the draft 
There was no formal allotment to 
i'T/flTeM •* what had been don 
must be taken to have been done b 1 
authority of the directors & to be i 
mode of allotment M ordained ” 
them within Cos. Act, R. S. O. 1897 

ri W- 2 1 8 i~3“*’ 8 OASB (1905), 1< 
O. Li. Ri 501,— -CAN. 


n. Allotment made in contravene 
turn of Companies Ordinance. }— An 
allotment of share made in oontra- 
, vention of Companies Ordinance, 
l . *108, is not void, but voidable at the 
| instance of appct. within the period 


limited for that purpose, & if he elects 
to avoid It, his right as against the co. 
is to he relieved entirely of his contract. 
Sc to get his money back, with a right 
of compensation from the directors. — 
Pierson v. Egbert, Burns v. Egbert 

» , 34 W. L. R. 256, 1039 ; 10 
. R, 321.— CAN. 


o. Company never organised nor 
licenced,) — Hodgins v. O’Hara, 22 
C. L. T. 29, 133.— CAN. 
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p. Directors never properly ap - 


pointed.] — Where directors appointed 
at a meeting, invalid for want of com- 

S llance with the provision for seven 
ays’ notice thereof, under art. 35 of 
Table A. allotted shares to one of their 
number present at the meeting at 
which the allotment took place : — 
Held: sect. 64 of the Companies 
Statute rendered such allotment valid 
although at the time of allotment the 
directors were not validly appointed.— 
Federal Mutual Live Stock In- 
surance Co. v. Donaghy (1888), 14 
V. L. R. 857.— AUS. 
q. Delegation of powers .] — At a 


* 
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delegate anything to a committee Sc that they did 
delegate this duty to this committee appears in 
evidence before us. It was a proper Sc reasonable 
mode of dealing with such a thing as the investiga- 
tion of the applications for shares Sc the allotment 
of them (James, L.J.). — Be Imperial Land Co. 
of Marseilles, Harris* Case (1872), 7 Ch. App. 
587 ; 41 L. J. Ch. 021 ; 26 L. T. 781 ; 20 W. B. 
690, L. JJ. 

Annotations: — As to (1) Consd. Household Fire Insce. v. 
Grant (1879), 4 Ex. D. 216 ; He London & Northern Bank, 
Ex p. Jones, [1900] 1 Ch. 220. Reid. Re Imperial Land Co. 
of Marseilles, Wall’s Case (1872), L. R. 15 Eq. 18 ; Brogden 
v. Mot. Ry. (1877), 2 App. Cas. 666. Generally , Mentd. 
Evans v. Nicholson (1875), 32 L. T. 778 : Taylor v, Jones 
(1875), 1 C. P. D. 87 ; Byrne v. Van Tienhoven (1880), 
5 C. P. D. 344 ; Henthom v. Fraser, [1892] 2 Ch. 27 ; 
Carlillt?. Carbolic Smoke Ball Co., [1893] 1 Q. B. 256. 

1658. Allotment by three directors — Before 

quorum determined.] — Shares were allotted to B. 
at a meeting of three directors & before the 
number necessary to form a quorum had been 
determined : — Held : B. could not upon the co. 
being wound up, insist that the allotment was 
invalid. — Re English, etc., Bolling Stock Co., 
Lyon’s Case (I860), 35 Beav. 640 ; 14 L. T. 507 ; 
12 Jur. N. S. 738 ; 14 W. B. 720 ; 55 E. B. 1048. 

1059 . Quorum — Competent to allot — Con- 

struction of articles.] — The arts, of assocn. of a 
limited co. provided that the number of directors 
should not be less than four, nor more than seven, 
& four directors were named. It was also pro- 
vided that two directors should form a quorum, 
& that the continuing directors might act not- 
withstanding any vacancy in the board, the 
directors being empowered to fill up casual vacan- 
cies. By a letter dated Nov. 8, A. applied for 
shares in the co., relying on the statement in the 
prospectus that B, was to be a director & chairman, 
& C. a director. At the first meeting of directors 
only two were present, B. Sc C. having sent in their 
resignations. The two directors elected another 
director, who was not present, Sc proceeded to 
allot shares. On Nov. 15 A. received a letter of 
allotment accompanied by a letter informing him 
that B, Sc C. had retired from the board. On 
Nov. 27 A. wrote withdrawing his application for 
shares, on the ground that B. Sc C. were not 
directors. The co. refused to withdraw his name, 
but took no further steps to enforce the calls on 
the shares, Sc A. took no proceedings to recover 
his deposit, or to have his name removed from the 
register. On Feb. 3, 1881, another shareholder 
obtained an order for the removal of his name in 
consequence of the resignation of B. Sc C. (Re 
Scottish Petroleum Company , Anderson's Case , 
No. 748, ante), but no agreement was proved that 
these proceedings should govern the cases of any 
other allottees. The co. was afterwards wound 
up, Sc then A. took out a summons under 1802 
Act, s. 35, to have his name removed from the 
register: — Held: (1) the two directors were 
competent to allot the shares ; (2) the letter which 
accompanied the allotment letter did not qualify 
it, so as to prevent it being an unconditional 
acceptance of A.’s offer to take shares ; (3) A. 
had entered into a complete contract to take 
shares, but in consequence of the retirement of 


B. & C. the contract was voidable ; but, (4) as 
A. had taken no Steps before the commencement 
of the winding up to have his name removed 
from the register, his name was properly on the 
list of contributories. 

There is a difference between a contract to take 
shares Sc other contracts, as in the former case the 
contractor acquires a status as a member which it 
requires some active proceeding to alter, repudia- 
tion alone not being sufficient. 

Qu. : whether A.’s delay in not repudiating the 
shares until Nov. 27 would not, in the case of a 
going concern, having disentitled him to any 
relief. — Re Scottish Petroleum Oo. (1883), 23 
Ch. D. 413 ; sub nom. Re Scottish Petroleum 
Co., Wallace’s Case, 49 L. T. 348 ; 31 W. B. 
840, C. A. 

Annotations : — As to (1) Apld. Re Bank of Syria, Owen & 
Ashworth’s Claim, Whitworth’s Claim, [1901] 1 Ch. 115. 
Consd. Re Sly, Spink, [1911] 2 Ch. 430. Kefd. Re Florence 
Land & Public Works Co., Nicols* Case, Tufnell Sc Pon- 
sonby’s Case (1885), 29 Ch. I). 421 ; Faure Electric 
Accumulator Co. v. Phillipart (1888), 58 L. T. 625. As to 
(3) Reid. Re Metropolitan Coal Consumers Assocn., 
Wainwright’s Case (1889), 62 L. T. 30. As to (4) Consd. 
Re London & Leeds Bank, Exp. Carling, Carling v. London 
& Leeds Bank (1887), 56 L. J. Ch. 321. Apld. Re Briton 
Medical Sc General Life Assocn. (1889), 5 T. L. R. 502. 
Consd. Re Lennox Publishing Co., Ex p. Storey (1890), 
62 L. T. 791 ; Re Snyder Dynamite Projectile Co., Skelton’s 
Case (1893), 68 L. T. 210. Apld. Re Central Klondyke 
Gold Mining & Trading Co., Thomson’s Case (1898), 
5 Mans. 282. Refd. Aaron’s Reefs v. Twiss, [1896] A. C. 
273 ; Re General Ry. Syndicate, Whiteley’s Case, [1900] 
1 Ch. 365 ; First National Reinsurance v. Greenfield, 
[192112 K. B. 260. 

1690. Directors improperly con- 

stituted.] — B. applied for Sc was allotted shares in 
a co., the prospectus of which stated that there 
were three directors, of whom F. was one. The 
arts, of assocn. of the co. provided that the number 
of directors should not be less than three, nor 
more than seven ; Sc three names — including that 
of F. — were given as the first directors. It was 
also provided that two directors should form a 
quorum. The co. having been subsequently 
ordered to be wound up, B.’s name was placed on 
the list of contributories. It came to B.’s know- 
ledge that F. never authorised his name to be used 
as a director of the co., nor ever acted in that 
capacity. Accordingly B. objected that there 
had been no duly constituted board of directors ; 
that two directors could not consider themselves 
a quorum ; & that no acts by them were valid. 
He therefore claimed that the allotment to him 
of shares was void ; & that he was entitled to 
have his name removed from the list of con- 
tributories, Sc the money paid by him refunded : — 
Held: (1) the want of a properly constituted 
board of directors when the shares were allotted 
to B. rendered the allotment invalid ; Sc the 
defect was not cured by the provision of the co.’s 
arts, of assocn. that two directors might form a 
quorum ; (2) B.’s name must be struck off the 
list of contributories. — Re British Empire Match 
Co., Ltd., Ex p . Boss (1888), 59 L. T. 291. 

Annotation :—As to (1) Sc (2) Consd. Re Sly, Spink, [1911] 2 
Ch. 430. 

1661 . ,] — Re Great Northern 

Salt & Chemical Works, Ex p. Kennedy, 
No. 1539, ante . 

1662. ,] — The arts, of assocn. 

of a co. provided that the number of directors 


general meeting of the shareholders 
of pltf. co., incorporated under the 
Ontario Cos. Act, it was resolved that 
a board of three directors should be 
elected to manage the allairs of the 
co,, & three of the five provisional 
directors were elected as directors. 
The three directors met Sc adopted 


bye-laws, one of which provided that 
the affairs of the co. should bo managed 
by a board of five directors. Sc another 
provided for the terms upon which 
stock subscriptions should be received. 
About ten months later, a document 
in the form of an agreement to purchase 
stock was signed by pltf.. Sc the words 


accepted by ” written at the foot 
over the signature of one of the three 
directors, who had been elected 
president Sc general manager; & at 
a meeting of the directors a resolution 
was passed giving to the president full 

S ower to deal with deft.’s “ appl tea- 
on.” On the following day the pre- 
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should not be less than four or more than eight ; 
that the two vendors should be the first directors ; 
that the first directors should have power before 
the first general meeting to appoint additional 
directors but so that the number should not 
exceed seven ; that continuing directors might 
act notwithstanding any vacancy ; that three 
directors should be a quorum. The two first 
directors appointed a third, & the three held board 
meetings & allotted shares, including 2,000 shares 
which were allotted as fully-paid by way of com- 
mission to M., the promoter of the co. M. had 
transferred some of his shares to H., the solr. of 
the co., partly as a gift & partly in payment of 
his costs, & others to bond fide purchasers. The co. 
never really commenced business & was ordered 
to be wound up compulsorily on the petition of 
shareholders. The vendors, who had acted 
honestly, paid all the debts of the co. & repaid the 
bo7id fide shareholders what they had paid, taking 
transfers of their shares. The liquidator took out 
a summons in the name of the co. to rectify the 
register by striking off the names of M. & H. 
M. & H. had full notice & knowledge of the 
arts. & the circumstances, but the effect of striking 
off their names would be to leave the vendors the 
only shareholders of the co. & enable them to take 
back their property: — Held: (1) there never 
having been a properly constituted board of 
directors, the allotments made by the three 
directors could not be justified either because 
they were a quorum or because they were con- 
tinuing directors ; (2) the original allotment to 
M. was bad ; (3) the liquidator, on behalf of the 
co., was not estopped from disputing the validity 
of the allotment. — Re Sly, SriNK & Co., [1911] 
2 Ch. 430 ; 105 L. T. 364 ; sub nom. Re Sly, 
Spink & Co., Heutblet’s Case, Macdonald’s 
Case, 81 L. J. Ch. 55 ; 19 Mans. 65. 

1663. Subsequent ratification — 

After withdrawal of application.] — The arts, of 
assocn. of a co., which was incorporated on Oct. 20, 
1888, provided that there should be not more than 
ten nor less than three directors ; that the first 
directors should be appointed by the subscribers 
of the memorandum of assocn. ; that the directors 
should hold meetings for the despatch of business 
at such times & places, & might adjourn & other- 
wise regulate such meetings as they thought fit, 
& might determine the quorum necessary for 
the transaction of business ; & that a resolution 
in writing signed by all the directors should be as 
valid as if passed at a meeting duly called & 
constituted. They also provided that the shares 
should be allotted by the directors to such persons 
at such times & on such terms as they should 
think fit. On Oct. 22, 1888, the subscribers of the 
memorandum of assocn. duly appointed five 
directors, one of whom was not to take his seat 
at the board until after allotment. On Oct. 24, 
a meeting was held at which only two directors 
were present. The two directors passed a resolu- 
tion that two directors should be a quorum, & 
proceeded to allot a number of shares. Among 
others, they allotted to S. 100 £5 shares, for which 
he had applied. On Oct. 25, S. withdrew his 
application. On the same day a third director 
signed a resolution appointing two directors a 


quorum ; & on Oct. 20, a fourth director handed 
in his written assent to the same resolution. At 
the meeting on Oct. 26, the previous allotments 
were confirmed. S. applied to have his name 
struck off the register : — Held : (North, J.) 
(1) there was no properly appointed quorum of 
directors present at the meeting of Oct. 24, when 
the allbtments were made ; the allotment of S. 
was therefore invalid, & the confirmation on 
Oct. 29, would only take effect as a fresh allotment 
on that date, which, being after withdrawal, was 
ineffectual ; S.’s name was therefore removed 
from the register ; (2) on appeal, without deciding 
the other points, there was no evidence that, 
I. — a director, who was not present at the meeting 
of Oct. 24, but who signed the document on 
Oct. 26 — received proper notice of the meeting ; 
he had not waived his right to the notice which he 
ought to have received ; the meeting was a bad 
one ; & the decision of North, J. must be affirmed. 
— Re Portuguese Consolidated Copper Mines, 
Ltd. (1889), 42 Ch. D. 160 ; sub nom. Re Portu- 
guese Consolidated Copper Mines, Ltd., 
Steele’s Case, 58 L. J. Ch. 813 ; 62 L. T. 88 ; 
5 T. L. R. 522 ; 1 Meg. 246, C. A. 

Annotations : — As to { 1) Distd. Re Portuguese Consolidated 
Copper Mines, Ex p. Badman, Ex p. Bosanquet (1890), 
45 Ch. D. 16. As to (2) Reid. Young v. Ladies' Imperial 
Club, [1920] 2 K. B. 523. 


1664. 


-.] — The arts, of 


assocn. of a co. provided that the shares Bhould be 
allotted by the directors & that the first directors 
should be appointed by the subscribers to the 
memorandum of assocn. On Oct. 22, 1888, the 
subscribers to the memorandum appointed four 
persons directors. On Oct. 24, a meeting of 
directors was held, at which two only attonded, & 
they allotted shares to A. & B. who had sent in 
applications. The ct. subsequently held that this 
meeting was irregular, & that the allotments were 
invalid. Notice of the allotments was sent on 
the following day to A. & B. A. refused to pay 
the allotment money on his shares ; B. paid Ids 
to the bankers under protest ; but the evidence 
failed to prove that either of them revoked his 
application or repudiated his shares on the ground 
of the allotment being invalid. On Dec. 24, the 
co. brought an action against A. for his allotment 
money & recovered judgment. On Jan. 7, 1889/ 
another meeting of directors was held, at which 
two only attended, & they passed a resolution 
that the certificates of the shares allotted should 
be sealed & issued to the allottees. B. refused to 
accept the certificates of his shares, but did not 
distinctly repudiate the allotment. On Jan. 16, 
another meeting of directors was held, at which 
all four directors attended, & the chairman signed 
the minutes of the last meeting. On Mar. 7, a 
resolution was passed, at a duly constituted 
meeting of the directors, formally confirming the 
allotment of the shares made on Oct. 24. After- 
wards A. & B. moved for a rectification of the 
register by striking out their names : — Held ; 
(1) although the original allotment of shares was 
invalid, it had been ratified by the co., & was 
binding on the allottees ; with respect to A., such 
ratification was complete on Dec. 24, 1888, when 
the action against him was commenced ; & with 


sident wrote to deft, notifying hi>p that 
calls had been made upon the shares 
subscribed for by him, “ which have 
this day been allotted to you by bye- 
law of this co." Nothing further was 
done in the way of allotting shares to 
deft., & his name did not appear in 
v “ie register of shareholders. About 


two weeks after the receipt of the 
president's letter, deft, wrote to the 
co. withdrawing & cancelling his 
application : — Held : in an action for 
the amount of calls alleged to be due, 
the directors had no power to delegate 
to the president their authority as to 
the allotment of shares or their 


authority to acoept the oiler of deft. ; 
there was. therefore, no valid allot- 
ment, & the withdrawal was effectual. 
— Twin City Oil Co. v. Christie 
(1909), 18 O. L. R. 324 ; 13 O. W. R. 
756.— CAN. 

r. Irregularly constituted board .J — 
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Sect. 17. — The contract to take shares : Sub-sect. 3, 
C. (b) <fc ( c ), & D. (a) (h) i . ] 

respect to both A. & B. there was a valid ratifica- 
tion on Jan. 16 & Mar. 7, 1889 ; (2) having regard 
to the fact that neither A. nor B. had repudiated 
their shares on the ground of the invalidity of the 
allotment, the ratification in both cases was made 
within a reasonable time. — Re .Portuguese 
Consolidated Copper Mines, Ltd., Ex p. 
Badman, Ex p. Bosanquet (1890), 46 Ch. D. 16 ; 
63 L. T. 423; 39 W. R. 25 ; 2 Meg. 249, C. A. 
Annotations: — As to (1) Kefd. Molineaux v. London, Bir- 
mingham & Manchester Insoe., [1902] 2 K. B. 589. 

Generally , Mentd. Dibbins v. Dibbins, [1896] 2 Ch. 348. 

1665. Notice of meeting not served on 

one director .] — Re Portuguese Consolidated 
Copper Mines, Ltd., No. 1664, ante . 

See, also, No. 1668, post. 

1666. Directors never properly appointed.] 

— E. applied for shares in a co. of which no directors 
had been appointed. B. had been nominated 
manager by the arts, of assocn., & held a meeting 
with R., which was treated by them as a directors’ 
meeting, & at which E.’s shares were allotted. 
E.’s name was also entered upon a register of share- 
holders, after which he paid further moneys in 
respect of his shares. The co. having gone into 
liquidation, E.’s name was sought to be placed 
upon the list of contributories : — Held : the 
proceedings carried on at the office of the co. could 
not be treated as the proceedings of the co., & E. 
was not a contributory, inasmuch as no act had 
been done by any duly constituted authority to 
make him one. — Re City & District Bank of 
London, Ltd., Ewington’s Case (1884), 1 
T. L. R. 6. 

Shares Issued at a discount.] — See Sect. 20, sub- 
sect. 1, post. 

As defence to action for calls .] — See 

No. 1533, ante. 


(c) Other Cases . 

1667. Allotment in pursuance of void agreement 
for amalgamation.] — By the arts, of assocn. of a 
co. the directors were to be elected by the share- 
holders, & power was given to purchase the 
business of any other co. Power was also given 
by any extraordinary meeting of the co. to amalga- 
mate with any other co. An agreement was made 
for the amalgamation of this co. with another 
co. on the terms that the second-named co. should 
sell their assets to the first-named co. ; that the 
directors of the amalgamated board should consist 
of the present five directors of the purchasing co., 
& of seven of the directors of the selling co. This 
agreement was acted upon, but was never 
confirmed by an extraordinary meeting of the 
purchasing co. : — Held : this agreement was 
void, & two of the directors of the selling co., 
who had been allotted shares in the purchasing co. 
in exchange for shares in the selling co., & had 
acted as directors of the amalgamated co., were not 
liable to be put on the list of contributories to the 
purchasing co. — Re London & Northern In- 
surance Corpn., Stace & Worth’s Case (1869), 
4 Ch. App. 682 ; 21 L. T. 182 ; 17 W. R. 751, 
L. JJ. 

Annotations : — -Kefd. Bank of Hindustan v. Alison (1870), 

L. It. 6 C. P. 54 ; Re Patent Paper Manufacturing: Co., 

Addisons* Case (1870), 5 Ch. App. 294 ; Re Paraguassu 

Steam Tramroad Co., Black’s Case (1872), 8 Ch. App. 

254. 

1668. Director voting on allotment of own 
shares — Construction of articles — Allotment a 
“contract, arrangement or dealing in which 
director interested.”] — Quinn v. Robb (1916), 14} 
L. T. Jo. 6. 

Annotation : — Refd. Neal v. Quinn, [1916] W. N. 223. 

Proof of invalidity-— <Onus of proof.] — See No 

1539, ante. 


An allotment of shares in a joint- 
stock co. made by an irregularly con- 
stituted board of directors is primd 
fade invalid. But this defect may 
sometimes be cured if the arts, of 
assocn. of the co. provide for the 
validation of an act done by a de facto 
director in a bond fide manner. — 
Changa Mal v. Provincial Bank, 
LTD. (1914), I. L. R. 36 All. 412.— 
1ND. 


PART III. SECT. 17, SUB-SECT. 3.— 

C. (o). 

«. Joint application by two persons 
— Allotment to one person only.] — 

A. & B. applied for sharee in a co. in 
the following terms : '* I hereby sub- 
scribe for & require & request you to 
allot me five shares of stock,'* etc., 
both signing the one application. The 
minute book of the co. showed that 
the directors allotted five shares to 

B. only, although five shares were 
entered in the share ledger to A. & B. 
Jointly, Sc a share certificate for five 
shares was issued to them jointly but 
never delivered, being held by the co. 

S ending payment for the shares in full. 

ubsequently the oo. went into liquida- 
tion, & A. & B. were both placed upon 
the list of contributories by the 
registrar whose report was affirmed by 
the ct. : — Held : there was no allot- 
ment of shares to A. ; there was not 
a concluded contract between A. Sc the 
co. ; & A. *8 name must be removed 
from the list of contributories. — Re 
Federal Mortgage Corpn., Ltd. Sc 
Kipp (1917), 24 B. C. R. 12.— CAN. 

t. Powers of company — In bond 
fide dispute.] — Where there is a bond 
-oj- .uaTvn+A wtwB mimr the validity 


of the holding, or the contract to take, 
shares, a co. may compromise & may 
bond fide cancel the stock in question. — • 
Re Alberta Loan & Investment Co., 
Ltd. (In Liquidation), Lafferty's 
Case, [1919] 1 W. W. R. 603.— CAN. 

a. Erroneous apportionment of shares 
— Knowledge of allottee.}-— The direc- 
tors of a co. resolved to allot shares 
to appets. on a pro rata principle. 
By mistake of a director, entrusted 
with the apportionment, more shares 
were apportioned to pltf., an appet., 
than he was entitled to under the 
resolution. The secretary of the co. 
posted a letter of allotment of the 
shares so apportioned to pltf. & ro- 

a uested him to pay the amount due 
hereon. Pltf. received the letter with 
knowledge of the mistake, but sent a 
cheque for the amount claimed therein. 
On the discovery of the error by the co. 
which happened shortly after the 
posting of the letter of allotment, pltf. 
refused to allow the allotment to be 
rectified & sued the co. for delivery of 
the shares allotted to him under the 
said mistake or their value: — Held: 
as pltt. had had knowledge of the 
mistake he was not entitled to take 
advantage thereof. — Betz v. Worces- 
ter Exploration Sc G. M. Co. (1888), 
6 S. C. 79.— S. AF. 

b. Allotment before registration of 
company.] — Where the arts, of assocn. 
p of a oo. contain provisions that the 
directors — Sc until their election the 
subscribers to the memorandum of 
assocn. — should allot the shares. Sc a 

S erson has shares allotted to him before 
tie registration of the oo.. Sc his name 
placed on the register, by persons who 
were not all directors nor subscribers 


to the memorandum, & he pays th 
deposit & allotment money but take 
no further action in the affairs of th 
co., the acts of allotment & registratio 
are nullities. & the shareholder 
entitled to have his name remove 
from the register. 

tiemble : a shareholder cannot n 
pudiatc his shares on the ground thi 
the co. was registered under a differej 
name to that mentioned in the pr 
spectus, if before he takes any actic 
the name of the co. has been alter 
to correspond with what it was whi 
he applied for shares. — Re Ranoioi 
Linseed -Oil Cake & Fibri 
FACTORING CO. (LTD.), S' 

Case (1885), 3 N. Z. L. R. 21 

e. Allotment to enemy ac 
considered, ion.] — On June 12, 
deft. co. being indebited to pit 
sum of £102, by agreement wi 
allotted him 102 shares in tb» 
consideration of a release of tl 
Pltf. was then to deft.'s knowli 
enemy alien. On a claim by t 
a declaration that the allotir 
such shares was illegal Sc that , 
entitled to recover the amount 
dobt for which such shares were ; 
it was claimed by deft, that th* 

In pari delicto polio est condH 
fendentis Sc Ex turpi causa non 
actio, prevented pltf. from succot 
— Held: (1) the allotment of > 
was illegal & void & therefore mi 
set aside ; (2) as deffcs.* only di 
was accord Sc satisfaction & not 
ment. Sc as accord Sc satisfaction i 
not be relied on as being illegal,! 
was no answer to pltf.'s clat 
Husheer v. New Zealand Tot 
C o., [1921] N. Z. L. K. 304.— N.ZI 
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D, Whether Allottee Bound . 

(a) In General . 

1669. Allotment of paid-up shares to contractor 
as remuneration — At option of company — Option 
exercised after winding up begun.] — A con- 
tractor with a co. was by his contract bound, 
at the option of the co., to accept payment to a 
certain amount in shares : — Held : after the co. 
had been ordered to be wound up, the contractor 
could not be called upon to accept payment in 
shares, the option not having been exercised till 
after the winding up. — Re Alexandra Park Co., 
Sharon’s Claim (1866), 12 Jur. N. S. 482 ; 14 
W. R. 855. 

Necessity for communication.] — See Sub-sect. 
3, E. (a), post. 

Necessity for entry in register.] — See Sect. 12, 
sub-sect. 3, ante . 

(6) Variation between Application for or Acceptance 
of Shares and Allotment , 

i. In General, 

1670. Acceptance of definite number of shares — 
Allotment of less number.] — A.’s name was 
placed in the list of the provisional committee of a 
railway co. Soon after, he received a letter from 
the secretary of the co., containing an offer of 
250 shares, or any less number he might choose. 
A. accepted the offer of the whole 250 shares. A 
month after, A. received a letter from the secretary 
to the effect that 100 shares had been allotted to 
him, & that the committee might find themselves 
in a position to allot the other 150. No notice 
was taken by A. of the last letter. The co. was 
ordered to be wound up : — Held: A. was not a 
contributory. — Re Oxford & Worcester Exten- 
sion & Chester Junction Ry. Co., Ex p. Barber 


(1851), 20 L. J. Ch. 146 ; sub nom . Re Barber & 
Oxford & Worcester Extension & Chester 
Junction Ry. Co., 16 L. T. O. S. 338 ; sub nom. 
Re Oxford & Worcester Extension & Chester 
Junction Ry. Co., Re Barber, 15 Jur. 51. 


Annotations * — Reid. Re Brighton, Lewes & Tunbridge 
Wells Ry.. Ex p. Conway (1851), 21 L. J. Ch. 461 ; Re 
Direct Shrewsbury Sc Leicester Ry., Brittain’s Case (1851), 
1 Sim. N. S. 281. 


1671. .] — A. became a member of the 

provisional committee of a projected co. which was 
never completed. He signed the agreement 
required by the Registration Act ; he applied for 
100 shares, undertaking to accept them if allotted ; 
instead of 100 shares being allotted to him, he in 
common with other committeemen, was requested 
to take up 25 ; he did not take them up. He was 
called upon to pay two successive payments, 
making together £105, on which he was assured 
he should be protected from the claims of creditors ; 
he did in consequence pay £105 : — Held : A. was 
not a contributory. 

I am of opinion, on the whole, that neither on 
the ground of allotment & acceptance of shares, 
nor on the ground of payment, can A. be treated 
as a contributory (Kindersley, V.-C.). — Re 
Wolverhampton, Chester & Birkenhead Junc- 
tion Ry. Co., Ex p, Roberts (1852), 1 Drew. 
204 ; 22 L. J. Ch. 223 ; 20 L. T. O. S. 9 ; 61 E. R. 
429. 

1672. Allotment of shares other than those 
applied for — Nominal amount of shares increased.] 

— (1) By the memorandum of assocn. the first 
issue of capital in a co. was stated to be £700,000, 
in 35,000 shares of £20 each, & power was given to 
the board of directors by the resolution of a 
majority of not less than two-thirds of the whole 
number to consolidate the shares into shares of a 


, PART III. SECT. 17, SUB-SECT. 3.— 

D. (a). 

d. Motion for issue invalidity passed .3 
— Pltf. sued deft, upon a note given 
for tne amount given in respect of 
certain preferred shares alleged to 
tiave been allotted to him. The shares 

S imported to have been allotted were 
l fact not validly issued, as the 
number of directors making the issue 
had been invalidly decreased Sc the 
motion for the issue of such shares 
bad not been validly passed. There 
here therefore no shares to allot: — 
Held : there had been a total failure 
Of consideration for the note Sc the 
Action was dismissed. — -Manes Tailor- 
ing Co. v. WiLlflON (1907), 9 O. W. R. 
209 ; 14 O. L. R. 89.— CAN. 

e. Conditional allottee.] — A person 
who applies for Bhares in a co. regis- 
tered under Cos. Acts, & authorises 
his name to be placed on the register 
of members, becomes on allotment of 
the shares Sc registration of his name 
in terms of his authority a shareholder 
of the co. ; Sc is not entitled to have 
his name removed from the register 
by showing that he did not become a 
! > shareholder on his own account, but 
^merely that he might by agreement 
v with the directors place the shares 
k among such persons as he found willing 
be take them. — Miln v. North 
pish Fresh Fish Supply Co. 
17), 15 R. (Ct. of Sees.) 21 ; 25 
L. R. 36.— SCOT. 

r Defective title to properly — De- 
^patent from statements in articles 
iation. ] — Where certain leases 
co. had been formed to acquire 
)id on aooount of their not 
been executed in compliance 
atutory requirements, Sc the 
at they were not properly 
I was patent from the state- 
_ in the arte, of assocn., 
co. *e incorporation, com- 




plete legal title could have been ac- 
quired : — Held : a shareholder was not 
entitled to repudiate liability on 
account of the defeots in the leases. — 
Ottoshoop Proprietary Mines, Ltd. 
(In Liquidation) v. Reeves, [1907] 
T. H. 76. — S. AF. 

g. Share certificate erroneously en- 
dorsed. 3 — C. sued the A. Co. for re- 
scission of a contract to take shares 
& refund of the sum of £10u Sc interest 
paid by him under the contract. He 
alleged that a share certificate delivered 
by the A. Co. to him boro an endorse- 
ment that the nominal capital of the 
oo. was £62,500, whereas in fact the 
registered nominal capital was less 
than £62,500 at the date of the issue 
of the certificate Sc claimed that the 
certificate was issued in contravention 
of s, 6 of Law No. 10, 1884, Sc of s. 1 
Law No. 1, 1893: — Held: the sum- 
mons disclosed no cause of action such 
as was claimed, though it did disclose 
a claim for issue of a certificate cor- 
rectly reflecting the capital of the co. — 
Agricultural Co-operative Union, 
Ltd. v. Chadwick (1922), 43 N. L. R. 
135.— S. AF. 

h. When memorandum, of associa- 
tion goes beyond objects set forth in 
prospectus. ] — A shareholder, after allot- 
ment of shares, Sc after the commence- 
ment of winding-up proceedings, can- 
not object to have his name put on the 
list of contributories on the ground that 
the memorandum of assocn. registered 
goes beyond the objects mentioned in 
the prospectus which he signed . — Re 
Auckland Co-operative Drapery Sc 
Clothing Co., Ltd., Fraser’s Case 
(1887), 5 N. Z. L. R. 59.— N.Z. 

k. Agreement with provisional di- 
rectors of proposed company .] — An 
agreement made with persons calling 
themselves provisional directors of a 
proposed oo., to take shares in the co. 
when formed, cannot be ratified by 


the co., & is not enforceable by it. — 
Re Kajapoi Glass Co., Hollier’s 
Case (1887), 5 N. Z. L. R. 287.— N.Z. 


1. Irregular procedure by directors.] 
— A person had agreed to accept 
certain shares in a co. by allotment ; 
his name was entered on the register 
of the co. as the transferee of the shares 
from an allottee ; no transfer of the 
shares had been executed before the 
winding up of the co. ; he had paid 
calls on such shares : — Held : he was 
not entitled to have his name Btruck 
off the list of contributories on the 
ground of irregularity of procedure on 
the part of the directors . — Re New 
Zealand Native Land Settlement 


Co. (Ltd.), Ex 
7 N. Z. L. R. 721.- 


p. Green 

-N.Z. 


(1889), 


m. Application made through pro- 
visional directors .] — When a person 
signs a form of application for shares 
in a co. he knows to be not then regis- 
tered. addressed to the provisional 
directors Sc agreeing to accept shares 
in such co., he thereby makes the pro- 
visional directors his agents to apply 
for shares, Sc authorises the co. when 
formed to accept such application Sc 
to place him on the register of such 
co. ; Sc notice of allotment of such 
shares is an acceptance. Sc not an offer 
by the co . — Re Westport Cardiff 
Coal Co. (Ltd.), Exp. Harley (1894), 
12 N. Z. L. R. 410.— N.Z. 


PART III. SECT. 17, SUB-SECT. 3.— 
D. (b) i. 

n. Allotment of shares other than 
those applied for — Contract to take 
original shares.] — Pltf. applied for 
shares in deft, co.. Sc from the wording 
of such application, Sc other doouments, 
the ct. found that he bargained for 
original shares in deft, co., which was 
not complied with by giving him 
shares already issued 8c held by a third 
party ; the result being that the con- 
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Sect. 17. — The contract to take shares : Sub-sect, 3, 

D. ( b) i . <fc ii.] 

larger nominal value. A. applied for shares on 
the faith of the memorandum of assocn. ; but 
before allotment a resolution was passed by a 
majority of two-thirds of the directors increasing 
the value of the shares from £20 to £40. This 
resolution was not registered. The letter of 
allotment received by A. did not specify the value 
of the shares, & no notice of the increase in nominal 
value was received by A., nor did he know of it 
until May, 1860, a year after executing a transfer 
of his shares : — Held : the increase was not 
binding upon A., & he was liable on his contract 
with the co. for £20 shares only. 

(2) A co. is not bound to send notice to the 
transferor of their refusal to register a transfer, &, 
accordingly A., who had executed in May, 1805, 
a transfer of his shares, which was sent to the 
secretary of the co. for registration, but was not 
registered, So had taken no further step & heard 
nothing more about them, remained liable for the 
shares. — Re European Central IIy. Co., Cus- 
tard’s Case (1869), L. B. 8 Eq. 438 ; 38 L. J. Ch. 

610 ; 21 L. T. 196 ; 17 W. B. 875. 

Annotation: — As to (2) Reid. Union Debenture Co. v. 

Fletcher (1895), 59 J. P. 708. 

1673. Contract to take fully-paid shares— 

Allotment of shares not fully-paid.] — An amal- 
gamation was agreed on between the P. Co., Ltd., 
& the U. Co., which was an unlimited insurance 
co., under which the paid-up shareholders in the 
P. Co. were to have paid-up shares in the U. Co. 
to the like amount, So the other shareholders in the 
P. Co. were to have corresponding shares in the 
U. Co. It was also agreed that the P. Co. should 
assign all their assets to the U. Co., So that the 
U. Co. should indemnify them against all liabilities. 
An indenture in two parts, embodying these terms, 
was drawn up So executed by the two cos. ; but 
the covenant of indemnity in the part executed 
by the U. Co. differed materially from the covenant 
in the part executed by the P. Co. W. was a 
paid-up shareholder in the P. Co., & made an 
application to the U. Co., in pursuance of the 
amalgamation, for paid-up shares of the same value 
as his former shares. He received a letter of 
allotment, signed by a person professing to be the 
managing director of the U. Co., giving him notice 
that the directors had allotted him the number of 
shares applied for, on which he was to be credited 


with an amount proportionate to the assets of the 
P. Co. There was no evidence on what authority 
this letter was written, but W.’s name was placed 
on the register as an ordinary shareholder. W. 
received the letter at the end of Aug., while he 
was on a yachting cruise, & on his return to 
London, early in Oct., applied personally to the 
chairman So solr. of the co. for an explanation of 
the letter, So objected to take the shares, but was 
informed by them that his name was not on the 
register. On Oct. 15, he wrote to the secretary, 
formally repudiating the shares. On Nov. 9, the 
U. Co. was wound up on a petition presented on 
Oct. 7 : — Held : (1) the variation in the two parts 
of the indenture rendered the indenture void, 
So the amalgamation was incomplete ; (2) there 
was no contract between W. So the co. to take 
shares ; (3) under the circumstances, W. was not 
bound by acquiescence to take shares in the co. ; 
So his name was therefore removed from the list 
of contributories. — Re United Ports So General 
Insurance Co., Wynne’s Case (1873), 8 Ch. App. 
1002 ; 43 L. J. Ch. 138 ; 29 L. T. 381 ; 21 W. B. 
895, L. JJ. 

Annotations : — As to ( 2) Folld. Re United Ports & General 

Insce., Nelson’s Case, [1874] W. N. 197. Reid. Re 

United Ports Co., Beck’s Case (1874), 43 L. J. Ch. 531. 

As to (3) Folld. Re United PortB & General Insce., Nelson’s 

Case, [1874] W. N. 197. Consd. Re Railway Time 

Tables Publishing Co. Ex p. Sandys (1889), 42 Ch. D. 98. 

1074, ,] — An amalgamation 

between two cos. was agreed upon, on the terms 
that the shareholders in the selling co. should 
receive in exchange for their shares in that co. 
shares credited with an equal amount in the 
purchasing co. In pursuance of this arrangement 
B., a shareholder in the selling co., applied for 200 
shares in the purchasing co. The shares were 
allotted upon different terms, only an unascer- 
tained amount, proportionate to the assets of the 
selling co., being credited thereon. Notice of 
allotment upon these terms was sent to B., So his 
name was placed on the register in Aug. B. 
thereupon wrote for the share certificates. These 
were never sent to him, although repeatedly 
asked for. The co. was wound up in Nov. The 
amalgamation was afterwards held to have been 
altogether void : — Held : owing to the variation 
in the terms of the allotment from those of the 
application for shares, there never was any con- 
tract between B., So the co. to take these shares, So 
under the circumstances there had been no 


tractual relation contemplated was 
never established, &, pltf. having 
taken prompt steps on becoming 
aware of the factB, was entitled to 
recover back the moneys & securi- 
ties given to the co. as a result of 
his application, notwithstanding the 
liquidation of the co., & to be removed 
from the list of contributories. — - 
Brydges v. Dominion Trust Co., 
[1919] 2 W. W. K. 510.— CAN. 

o. Change made in amount of capi- 
tal — Without subscriber's knowledge 
or acquiescence.}— D. signed his name 
as subscriber for a certain number of 
shares at the foot of a prospectus of 
a proposed co., in which it was stated 
that the capital was to be 375,000. 
Without D.’s knowledge or acqui- 
escence, the co., as afterwards incor- 

? orated, had a capital of 9150,000. 
n accordance with the terms of the 
subscription, & before the incorporation 
of the eo., D. paid up half the amount 
of his shares. There was no allotment 
of stook to D., no entry of his name 
in any stookbook, So no acting on his 
part as shareholder. The eo. being 
in process of liquidation, it was 
claimed that D. was a contributory : — 
Held : the change made in the capital 


of the oo. was a material one, & there 
being no acquiescence or laches on D.’s 
part, he was not liable as a contribu- 
tory. — S tevens v . London Steel 
Works Co., Delano’s Case (1887), 
15 O. R. 75.— CAN. 

p. Reduction in holding without 
shareholder's consent.] — Deft, sub- 
scribed tor 50 shares in pltf. co., signed 
the share-list & paid a call. By the 
Act of Incorporation other calls were 
to he paid as called for. The co. made 
six other calls, but deft, did not pay 
them. Before making the calls sued 
for, the number of deft.’s shares was 
changed, without his consent, on the 
share-list from 50 to 25 shares, & the 
co. having brought this action for the 
amount of the calls, he pleaced nun- 
guam indebitatus l & an equitable plea 
setting out the above facts, So contend- 
ing that by the alteration his contract 
to become a shareholder was rendered 
void. So that he thereupon ceased to be 
a shareholder: — Held: the verdict 
must be for deft, on all the issues 
raised. — S tadaoona Insurance Co. 
v . Hodgson (1882), 2 P. E. I. 480. 
—CAN. 

q. Contract to take one share — 
Acceptance of three shares in form of 


security. ) — Applt., who agreed to take 
one share in a co., received & accepted 
a certificate for five shares, expressed 
to be fully paid-up, four of which the 
managing director of the co. informed 
him were intended only as security for 
certain paper to which he had become 
a party for the accommodation of the 
co. No stook was subscribed for by 
or allotted to him, but a dividend on 
the one share was paid to him ; — 
Held : he was a contributory in respect 
to the one share only. — Re Davies 
(Charles H.), Ltd., MoNiohol’s 
Case (1909), 18 O. L. R. 240 ; 13 
O. W. R. 579.— CAN. 


r. Application for preference stock 
— Acceptance of ordinary stock .}— A 
person who has subscribed for prefer- 
ence stock, hut has accepted So made 
part-payment for ordinary stook. Sc 

a ualified by holding such stock as a 
ireotor, So has known of a pledge for 
the unpaid balance on his stock to a 
bank, is estopped from denying that 
he is a shareholder who owes money 
on unpaid stook. — Union Bank v . 
Gourley, [1917J 1 W. W. R. 935 ; 27 
Man. L* R. 330.— CAN. 


s. Contract for controlling interest 
Impossible of performance.}— Smith 
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acquiescence by B., in the allotment & his name 
must therefore be removed from the list of con- 
tributories. — Re United Pouts & General 
Insurance Co., Beck’s Case (1874), 9 Ch. App. 
392 ; 43 L. J. Ch. 531 ; 30 L. T. 340 ; 22 W. R. 
460, L. JJ. 


Annotations : — Folld, Re United Ports & General Insoe., 
Nelson’s Case. [1874] W. N. 107. Distd. Re Railway 



Bloomenthal, [1896] 2 Ch. 525. 

1675 . .] — (l) As between the co. 

& A., the duty of registering under 1887 Act, s. 25, 
an agreement that a sum of cash voted to A. shall 
be given to & accepted by him in fully paid-up 
shares is not specially thrown upon A., but falls 
upon the party seeking to enforce performance of 
the contract. 


(2) Subject to confirmation by a meeting of share- 
holders it was agreed by directors of a co. to give, & 
by A. to accept, fully paid-up shares in satisfaction 
of his admitted claim against the co. for services 
rendered. At the shareholders’ meeting it was 
subsequently resolved 14 that a sum of £— — be 
voted to A., which he agreed to take in fully 
paid-up shares.” The agreement was not 
registered under 1867 Act, s. 25, & there was no 
sufficient evidence that there had been any 
distinctive allotment or acceptance of shares 
pursuant to the agreement. On application by 
the liquidator to place A. on the list of contri- 
butories as holder of unpaid shares to the extent 
agreed to be given : — Held : there had been 
nothing amounting to a payment in cash for the 
shares by A. ; but as the only contract between 
the co. <& A. was that fully paid-up shares should 
be given & accepted, a contract to take unpaid 
shares could not, in the absence of evidence of any 
assent on the part of A. to vary the original con- 
tract, be enforced against A. by the liquidator on 
behalf of the co. ; & accordingly A. was not 
liable as a contributory for the number of shares 
mentioned in the agreement. — Re Barangah Oil 
Refining Co., Arnot’s Case (1887), 36 Ch. D. 
702 ; 57 L. J. Ch. 195 ; 57 L. T. 353 ; 3T.L. R. 
727, C. A. 

Annotations As to (1) Consd. Re Macdonald Sons, [1894] 
1 Ch. 89. Reid. Re African Gold Concessions & Develop- 
ment Co.. Markham 6c Darter’s Case. [1899] 1 Ch. 414. 
As to (2) Distd. Re Railway Time Tables Publishing 
Co., Ex p . Sandys (1889), 42 Ch. D. 98. Consd. Re 
Macdonald Sons, [1894J 1 Ch. 89. Retd. Re Johannesburg 


Hotel Co., Ex p . Zoutpansberg Prospecting Co., [1891] 
1 Ch. 119 ; Re African Gold Concessions & Development 
Co., Markham 6c Darter’s Case, [1899] 1 Ch. 414. 

1676. .] — Re Macdonald, Sons 

& Co., No. 1482, ante . 

See 9 also , Nos. 1839, 1898, post , <fe, compare Nos. 
1373, 1374, ante . 

1677. Application for shares on amalgama- 

tion of companies — Amalgamation held void after 
allotment .] — Re United Ports & General In- 
surance Co., Nelson’s Case, [1874] W. N. 197. 

Annotation : — Consd. Reid v. London 6c North Staffordshire 
Fire Insoe. (1883), 49 L. T. 468. 

See , also , Nos. 1506, 1507, 1508, 1073, 1074, 
ante . 

Application for “ unallotted 99 shares.] — See 

No. 1690, post. 

1678. Allotment accompanied by notice of 
resignation of directors named in prospectus.] — 

An appet. for shares in a co. received a letter of 
allotment, & at the same time a letter informing 
him that two of the four directors named in the 
prospectus had retired. Appet. on the same day 
wrote to the co. stating that he had applied for 
shares entirely in consequence of these two 
directors being directors, & asking to have the 
allotment cancelled : — Held : under the circum- 
stances appet. was entitled to have his name 
removed from the register of shareholders. — 
Re Scottish Petroleum Co., Anderson’s Case 
(1881), 17 Ch. D. 373 ; 50 L. J. Ch. 269 ; 43 L. T. 
723 ; 29 W. R. 372. 

Annotations: — Apprvd. Re Scottish Petroleum Co. (1883). 
23 Ch. D. 413. Distd. Re Metropolitan Coal Consumers* 
Assocn., Karberg’s Case, [1892] 3 Ch. 1. 

1079. j — He Scottish Petroleum Co., 

No. 1659, ante . 

Change or withdrawal of directors named In 
prospectus.] — See Nos. 784, 1659, ante . 

Applications for & agreements to take shares 
subject to conditions.] — See Sub-sect. 1, B. ( a ), 
ante . 

Constitution of company changed between appli- 
cation & allotment.] — See Sect. 8, sub-sect. 4, 
ante. 


ii. Allotment subject to Condition. 

1680. Whether allotment introduces new con- 
dition — Payment of instalment by given date — 
Forfeiture on default.] — Wontner v. Shairp, No. 
1554, ante. 


v. Schon (1919), 46 D, L. R. 233. — 

CAN. 

t. Invalid creation of preference 
shares .] — A limited co. which, by the 
terms of its memorandum 6c original 
arts, of assoon., was precluded from 
creating preference shares, by special 
resolution resolved that the remaining 
unissued shares of the nominal capital 
should be preference shares subject to 
these conditions : that they should 
bare a fixed rate of dividend: that 
any failure of the annual profits to 
meet the dividend should be made 
good from the profits of subsequent 
years ; that after ten years the co. 
had right to redeem these shares at 
par ; that preference shareholders 
were not entitled to vote or take part 
in any meeting, or in the management 
of the oo., or to share in the rights 
of ordinary shareholders. Preference 
shares were applied for 6c allotted. In 
a special case presented by an allottee 
of preference snares & the oo., the oo. 
contended that, although the pre- 
ference given to these shares was in- 
valid, the allottee was to be regarded 
as a holder of ordinary shares : — 
Held : as the allottee of preference 
shares had not applied for or agreed 
to take ordinary shares, he was not to 
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be regarded as an ordinary shareholder, 
but as a creditor of the co., & ho was 
entitled to repayment of the price of 
the sliares, with interest at 4 per cent., 
less any dividend which he had re- 
ceived. — Waverley Hydropathic 
Co., Ltd. v. Barrowman (1895), 23 R. 
(Ct. of Sess.) 136 : 33 Sc. L. R. 131 ; 
3 S. L. T. 161.— SCOT. 

a. Promissory note discounted before 
date .] — The agent of a co. having sug- 
gested to pltf. that he should apply 
for shares in the co. ; pltf. signed a 
document on a printed form of agree- 
ment, 6c at the same time gave the 
agent a promissory note for £25 in 
favour of the latter, payable four 
months after date, the agent undertak- 
ing that the note should not in the 
meantime be discounted. The agent 
having discounted the note before it 
fell due 6c paid the purchase price of 
the shares to the oo. before any letter 
of allotment had been sent to pltf., the 
latter wrote to the co. purporting to 
withdraw his application for shares : — 
Held: pltf. was entitled to withdraw 
the application before allotment 6c 
claim from the co. a refund of the 
amount paid by Mm to redeem the 
promissory note on its due date. — 
African finance, etc. v. Van Der 


Sprey, [1920] C. P. D. 596.— S. AF. 

b. Issue of shares paid for another 
person — Signatory to articles of aMxpia- 
lion. 1 — The contract to take shales, 
constituted by signature of the arts, 
of assocn., is not satisfied by the issue 
in the name of the signatory of Bhares 
paid up by another person, & where 
shares have been so issued the signatory 
is liable on the liquidation of the co. 
to be placed upon the lists of contribu- 
tories for the amount of the shares so 
subscribed. The contract may, how- 
ever, be satisfied by shares paid for by 
the signatory being issued at his direc- 
tion to another person . — Re Rosk- 
mount Gold Mining Syndicate, Ltd. 
(In Liquidation), [1905 T. H. 169. — 
S. AF. 

PART III. SECT. 17, SUB-SECT. 3.— 
D. (b) ii. 

e. Suspensive condition in letter of 
dUotmcnt.h~In a petition to settle the 
list of contributories at the instance 
of an official liquidator subsequently 
appointed for the winding up of the 
co. : — Held : the letter of allotment 
contained a suspensive condition 6c did 
not render the allottees shareholders 
of the co. until it was purified. — Con- 
solidated Copper Co. of Canada, 

1 
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Sect 17. — The contract to take shares: Sub-sect . 3, 
D . (c) (d)* ] 

1681. •] — A banking co. having 

resolved to issue certain reserved shares, a circular 
was sent to each shareholder offering one new 
share for each five old ones at £30 a share, & 
asking whether, if any new shares remained over, 
the shareholder wished to have any of them allotted 
to him ; it also stated that the amount must be paid 
before a certain day. A holder of twenty shares, in 
reply, agreed to take 4 4 his proportion of allotment,” 
&> “his proportion of shares in addition,” if he 
could have them on the terms stated in the cir- 
cular. The manager of the bank replied, that the 
four additional shares for which the shareholder 
had applied had been allotted to him, in addition 
to the four previously accepted by him, & that 
the amount must be paid on or before a certain 
day, or the shares would be forfeited. The share- 
holder sent no answer, & made no payment in 
respect of any of the shares before an order for 
winding up the bank was made : — Held : the first 
circular & the shareholder's reply constituted a 
valid contract with respect to the first four shares, 
viz., “ the proportion of allotment,” & the share- 
holder was therefore liable in respect of them ; 
but as to the second four shares there was no 
contract, as the manager’s reply accepting the 
shareholder’s offer introduced a new term by the 
clause of forfeiture. — lie Leeds Banking Co., 
Addinell’s Case (1865), L. It. 1 Eq. 225 ; 35 
L. J. Ch. 75 ; 13 L. T. 456 ; 11 Jur. N. S. 965 ; 
14 W. K. 72. 

Annotation: — Refd. Jackson v. Turquand (1869), L. R. 

4 H. L. 305. 

1082. Repudiation on ground of mis- 

representation before payment due on allotment.] — 

P. applied for ten shares in a co., the prospectus 
of which stated that £1 was to be paid on each share 
on application & £2 more on allotment. The 
directors accepted the application on Aug. 1, & 
on the 4th they wrote to P., stating that they 
allotted the shares on payment of the balance of 
the allotment money on or before the 1 1th. Before 
that day had arrived P. discovered that there were 
misrepresentations in the prospectus, & wrote 
to the directors repudiating the shares & claiming 
a return of the deposit. P.’s name was entered 
on the register as on Aug. 1, but it was doubtful 
at what time the entry was really made. The co. 
was soon afterwards wound up : — Held : the 
contract to take the shares was in fieri until 
Aug. 11, & P. had a right to repudiate them up 
to that date. His name, therefore, was removed 
from the list of contributories. — Re Warren’s 
Blacking Co., Pentelow’s Case (1869), 4 Cli. 
App. 178 ; 39 L. J. Ch. 8 ; 20 L. T. 50 ; 17 W, B. 
267, L. JJ. 

Annotation : — Expld. & Distd. Re Aberaman Ironworks, 
Peek’s Caso (1869), 4 Ch. App. 532. 

1683. Notice of allotment forms com- 

plete contract.] — P. applied for shares according to 
a form of application which bound him to pay, in 
addition to the £1 per share which he had paid on 


application, £4 per share 44 on allotment.” On 
Sept. 6, he received a letter stating that the 
directors had allotted him eighty shares, 44 on which 
£5 per share must be paid on or before the 15th 
instant.” On Sept. 10, before anything further 
had been done, P. wrote to the co. refusing to 
accept the shares : — Held : the application & the 
letter constituted a complete contract, & the 
repudiation of Sept. 10, was ineffectual. — Re 
Aberaman Ironworks, Peek’s Case (1869), 
4 Ch. App. 532 5 20 L, T. 340 ; 17 W. B. 508, 
L. JJ. 

Annotations: — Refd. Re Imperial Land Co. of Marseilles, 

Harris’ Case (1872), 7 Ch. App. 589, n. ; Re European 

Society Arbitration Acts, Ex p. British Nation Life Asset). 

Assocn. Liquidators (1878), 8 Ch. D. 679. 

1684. Notice that interest charged on over- 

due instalments.] — Re Imperial Land Co. of 
Marseilles, Harris’ Case, No. 1657, ante . 

1685. Letter of allotment headed “ Not 

transferable.’ 9 ] — A., by letter requested the com- 
mittee of a railway co. to allot him a certain number 
of shares in the undertaking, & thereby undertook 
to receive the same, or any less number, <fc to pay 
the deposit &> execute the parliamentary contract 
& agreement when required. 

In answer to this application, he received a 
letter from the co. allotting him certain shares. 
This letter was headed, 44 Not transferable ” : — 
Held : this term qualified the acceptance, & the 
two letters did not together constitute any con- 
tract ; &, therefore, in an action by the co. against 
A. to recover the deposit, they were not entitled 
to recover. — D uke v . Andrews (1848), 2 Exch. 
290 ; 5 Ity. & Can. Cas. 496 ; 17 L. J. Ex. 231 ; 
154 E. It. 502. 

Annotations : — Refd. Willoy v. Parratt (1848), 3 Exch. 211 ; 

Clarke c. Chaplin (1849), 13 L. T. O. S. 286. 

1086 . Statement that signature of memo- 

randum & articles necessary.] — To an application 
for shares in a co. the secretary answered that the 
shares had been allotted to appet., & that he must 
sign the memorandum & arts, of assocn., or else 
that the shares & deposit would be forfeited. He 
did not comply with the condition, but was never- 
theless placed upon the register : — H eld : this was 
not a simple acceptance of the offer to take shares, 
& therefore a bill by the co. to compel appet. to 
take the shares & pay the calls on them was 
demurrable. — Oriental Steam Navigation Co., 
Ex p. Briggs (1861), 4 De G. F. & J. 191 ; 45 E. B. 
1157; sub nom. Oriental Inland Steam Co., 
Ltd. v . Briggs, 31 L. J. Ch. 241 ; 5 L. T. 477 ; 
8 Jur. N. S. 201 ; 10 W. B. 125, L. C. 

Annotations : — Distd. Imperial Land Co. of Marseilles, 

Harris’ Case (1872), 7 Ch. App. 589, n. Refd. Re General 

Provident Assce. Co., Bridger’s Case (1869), L. R. 9 Eq. 74. 

1687 . Allotment accompanied by notifica- 

tion of change of directors.] — Re Scottish 
Petroleum Co., No. 1659, ante . 

1688. Agreement to allot to company or 

nominees — Allotment to company without oppor- 
tunity of naming nominees.] — A co. sold its 
business, & all its assets, except uncalled capital, 
to another co., & the latter co. agreed to issue to 
the former or to its nominees certain shares which 


Ltd. v. Peddie (1877), 5 R. (Ct. of 
Sess.) 393. — SCOT. 

d. Allotment made before subscrip- 
tion of whole capital — Discretionary 
powers vested in directors .] — Brown v. 
Stewart (1898), 1 F. (Ct. of Sess.) 316 ; 
36 Sc. L. R. 221.— SCOT. 

e. “ Minimum subscription ” pro- 
vision in prospectus .] — Glasgow Pa- 
vilion, Ltd. v. Motherwell (1903), 
6 F. (Ct. of Sess.) 116 ; 41 Sc. L. R. 


f. Agreed stipulation as to mode of 
payment.] — A. applied for shares fin 
a co. & paid the amount due on 
application, on the express condition 
that the firm of which he was a member 
should be appointed to a certain office 
& that he should be at liberty to pay 
up the balance due upon his shares by 
fees to be earned by the firm. Before 
the balance had been paid the co. went 
into liquidation. The co. & its 
liquidator sued A. for the amount un- 

— 14 «« Wa ahnivta ? — Held : It was 


ultra vires of the directors to agree to 
the stipulation as to payment for the 
shares, & therefore defender was not 
a sliareholder, & was entitled to 
absolvitur . — National House Pro- 
perty Investment Co., Ltd. v. 
Watson, [1908] S. C. 888.— SOOT. 

g. Effect of notice of pending 
action.]— Where resps. were bound, in 
exchange for certain certificates of 
allotment, to register Sc issue new cer- 
tificates, which should be free, un- 
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were to be in a precisely corresponding position as 
the shares of the selling co. in respect of being 
fully-paid or of having an uncalled liability. The 
purchasing co. purported to issue the shares on 
most of which there was a large liability, to the 
selling co. without giving it an opportunity of 
naming any nominees : — Held : the allotment of 
the shares in these circumstances was not war- 
ranted. — Re National Standard Life Assurance 
Corpn., Ltd. (1911), 27 T. L. R. 271. 

( c ) Allotments made maid fide, 

1689. General rule.] — Application for shares in 
a provisionally registered projected co. was made 
on Oct. 20, 1845. No answer was returned till 
Dec. 15, when a letter of allotment was sent to 
the appct., who took no notice of it. The cir- 
cumstances of the projected co. had considerably 
changed in the interval. On an appeal from the 
decision of the Master, placing the appct. on the 
list of contributories, an issue was directed, to try 
whether the allotment was made bond fide; & 
a verdict having been found in the negative, the 
appct. \s name was removed from the list. Semble : 
the circumstance of some persons being advertised 
as provisional directors without their consent, is 
not sufficient ground, no fraudulent intent being 
proved, for removing from the list of contributories 
an allottee who was induced by the advertisement 
to apply for shares. — Re Direct Exeter, 
Plymouth & Devonport Ry. Co., Mathew’s 
Case (1850), 3 DeG. & Sm. 234 ; 16 L. T. O. S. 
122 ; 14 Jur. 928 ; 64 E. R. 459. 

Annotation: — Consd. He Direct. Birmingham, Oxford, 

Heading, & Brighton Ry., Ex p. Capper (1851), 1 Sim. 

N. S. 178. 

1690. Application for “ unallotted ” shares — 
Transfer to applicant of shares already allotted.] — 

Pltf. & deft, were directors in a railway co. Pltf. 
was desirous of obtaining 1,000 “ unallotted ” 
shares, in order to promote its success. Deft, 
clandestinely caused 1,000 of his own “ allotted ” 
shares to be transferred to pltf. The transaction 
took place in July, 1853, but was discovered in 
June, 1854, & the bill was filed in Nov. following : — 
Held : the transaction was void, & there had been 
no laches. — B lake v. Mo watt (1856), 21 Beav. 
603 ; 52 E. R. 993 ; revsd. on other grounds, 
sub nom, Mowatt v, Blake (1858), 31 L. T. O. S. 
387, H. L. 

Annotations : — Mentd. Rodger v. Comptoir D’Escompte Do 

Paris (1871), L. R. 3 P. 0. 465 ; Armstrong v. Jackson, 

[1917] 2 K. B. 822. 

Collusive allotment.] — See Sub-sect. 1,0., ante . 

Allotment on inadequate application for shares — 
Whether misfeasance within 1908 Act, s. 215.] — 
See No. 3343, post , &, generally , Sect. 36, sub- 
sect. 10, 0., post , 

(d) Delay in Allotment . 

1691. General rule.] — On Aug. 1, A. wrote a 
letter to the provisional committee of a co., 
requesting them to allot him 100 shares in it, & 
adding that he agreed to accept such shares as 
might be allotted to him. On Aug. 11 he wrote 
a letter to the solrs. to the co. consenting to be a 


provisional committeeman, & added that, if the 
solrs. would send him a printed form of application, 
he would fill it up with fifty or more. On Oct. 11, 
following, he gave his formal consent, in writing, 
to become a provisional committeeman, & to 
take one or more share or shares. One of the books 
of the co. contained an entry of 100 shares, having 
been allotted to him ; & another contained an 
entry of his being an appct. for fifty shares. On 
Oct. 17, the secretary to the co. informed him 
that 100 shares had been allotted to him, & 
requested to be informed how many of them 
he intended to take : — Held : he had never bound 
himself to take any shares at all ; &, therefore, the 
Master had erred in placing his name on the list of 
contributories. 

All such applications are made on an implied 
condition that they shall be answered promptly, 
or, otherwise, that the party applying shall not be 
bound by his application (Rolfe, V.-C .). — Re 
Irish West-Coast Ry. Co., Carmichael’s Case 
(1850), 17 Sim. 163 ; 20 L. J. Ch. 12 ; 16 L. T. O. S. 
189 ; 14 Jur. 1014 ; 60 E. R. 1090. 

Annotations : — Reid. He Direct Birmingham, Oxford, 
Reading & Brighton Ry., Ex p . Walstab (1850), 20 L. J. 
Ch. 58 ; Re Wolverhampton, Chester & Birkenhead 
Junction Ry., Ex p. Roberts (1852), 1 Drew. 204 ; lie 
Wolverhampton, Chester & Birkenhead Junction Ry., 
Ex p. Stocks (1852), 22 L. J. Ch. 218 ; He New Theatre Co., 
Bloxam's Case (1864), 4 De O. J. & Sm. 447. 

See , also , No. 1689, ante, 

1692. What delay sufficient — Over two months.] 

— Re Irish West-Coast Ry. Co., Carmichael’s 
Case, No. 1691, ante, 

1693. Over five months.] — (1) Deft, in one 

of these actions for non-acceptance of shares, 
applied for shares on June 8, but no allotment was 
made till Nov. 23. On Nov. 8, he withdrew his 
application. 

(2) The facts in the other action were the same, 
except that deft, had never withdrawn his applica- 
tion : — Held : the allotment must be made within 
a reasonable time ; it was not so made ; &, 

therefore, neither deft, was bound to accept the 
shares allotted. — Ramsgate Victoria Hotel Co. 
v, Montefiore, Ramsgate Victoria Hotel Co. 
v, Goldsmid (1866), L. li. 1 Exch. 109 ; 4 H. & C. 
164 ; 35 L. J. Ex. 90 ; 13 L. T. 715 ; 12 Jur. N. 8. 
455; 14 W. R. 335. 

Annotations : — As to{ 1) & (2) Folld. He Bowron, Baily, Baily’s 
Case (1868), L. R, 5 Eq. 428. Distd. He Land LoanMortguge 
& General Trust Co. of South Africa, Boyle’s Case (1885). 
54 L. J. Ch. 550. Refd. He Peruvian Rys. Co., Ex p. 
Wallis (1868), 18 L. T. 676 ; He Land Shipping Colliery 
Co., Ex p, Harwood, Gull, Geary, & Stafford (1869), 20 
L. T. 736 ; He Universal Non-Tariff Fire lnece., Ritso's 
Case (1877), 4 Ch. D. 774 ; Re Portuguese Consolidated 
Copper Mines, Ex p. Badman, Ex p. Bosanquet (1890), 
45 Ch. D. 10. 

1694. Four months.] — On Oct. 6, 1865, 

B. saw the prospectus of a co. which proposed to 
start without the delay of a day, & to allot shares 
on Oct. 14, & he thereupon applied for & paid 
the deposit on ten shares. The co. was registered 
in Dec., & then issued a different prospectus, which 
was sent to B. in Jan. On Feb. 3, he received 
notice that ten shares had been allotted to him, 
& on Feb. 7 he wrote to decline them, & asked for a 
return of his deposit, which was refused. After 


conditional, & without restriction of 
any kind, & where they did in fact 
issue such now certificates, hut notified 
the party to whom they were issued 
that, as legal proceedings were pending, 
he would he regarded as affected by 
the notice of such proceedings : — Held : 
such notice did not make the certifi- 
cates conditional or subject to a reser- 
vation, & respa. had fulfilled their 
undertaking. — Spillank v. Suburban 
Municipalities (1909) . 19 C. T. R. 
868. — S. AF. 


PART III. SECT. 17, SUB-SECT. 3.— 

D. (d). 

1891 i. General rule . } — An allottee of 
shares in a co. who docs not receive 
notice of the allotment until after the 
expiration of a reasonable time after 
his application must be vigilant, if he 
wishes to repudiate, in the exercise of 
his right of repudiation, & on his 
failure to act promptly will be bound, 
d fortiori, if the rights of creditors have 
intervened, by a Winding up. — 


Barrett v . Bank op Vancouver, 
[1917] 3 W. W. K. 53 ; 36 D. L. K. 
158 ; 24 B. 0. R. 241.—CAN. 

1691 ii. .] — Shares must ho 

alotted within a reasonable timoafte 
application, or appct., even after 
notice of the allotment, may refuse 
to accept them. But he must within 
a reasonable time inform the co. of his 
refusal . — Re Seed & Agricultural 
Co. of New Zealand (Ltd.), True- 
love’s Case (1894), 12 N. Z. L, R 
255. — N.Z. 

T 2 
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Sect. 17* — The contract to take shares : Sub-sect . 3, 
Z). ( d ) & (e), & E, (a).] 

this he made no application to have his name taken 
off the register until Pec. 1867, when a call had 
been made : — Held : after the delay in allotting 
the shares, B. was not bound by his application 
to take them ; & he was not prevented by his 
subsequent delay from having his name struck 
off the register. — Be Bowron, Bailt, & Co., 
Ex p. Baily (1868), 3 Ch. App. 592 ; 37 L. J. Ch. 
670 ; 19L.T. 58; 16 W. R. 1093, L. C. 

Annotations: — Distd. Re Land Loan Mortgage & General 

Trust Co. of South Africa, Boyle's Case (1885). 54 L. J. Ch. 

550. Reid. Re Peruvian Kys., Ex p. Wallis (1868), 18 

L. T. 676 ; Re Cheltenham Sc Swansea Ry. Carriage Sc 

Waggon Co., Little’s Case (1869), 20 L. T. 162 ; Re 

Portuguese Consolidated Copper Minos, Ex p. Badman, 

Ex p/Bosanquet (1890), 45 Ch. D. 16. 

1695. .] — Forbes & Co., Ltd. v. 

Orienta Steam Yachting Assocn., Ltd. (1894), 
11 T. L. It. 86. 

1696. Seven months.] — R., the chairman 

of the board of directors of a co. in which he held 
iifty shares, signed a letter of application for 
450 more, striking out the reference to the payment 
of the deposit which was required on application 
for shares . There was some evidence to show that 
this application was made in pursuance of a 
previous promise by R. to become a holder of 500 
shares, & that on the faith of this promise he 
had been elected chairman. No notice was taken 
of the application till after seven months, when 
at a board meeting it was proposed & seconded 
that 450 shares should be allotted to R. R., who 
was present, handed in his letter withdrawing 
his application, & deposed that he had pre- 
viously withdrawn it verbally. There was no 
proper evidence that the resolution to allot shares 
to R. had been carried, but a letter of allotment 
was sent him on the following day. The co. 
was at this time in a hopeless state, & a resolution 
for winding it up was passed a fortnight after- 
wards : — Held : the offer by R. to take shares 
was not shown to have been accepted by the 
co. before it was withdrawn by him, & he was 
not liable in respect of the 450 shares. — Re Uni- 
versal Non-Tariff Fire Insurance Co., Ritso’s 
Case (1877), 4 Ch. D. 774, 0. A. 

1697. Notice of allotment nineteen months 

after application — Allotment seventeen months after 
application.] — In July, 1882, B., who was a mer- 
chant resident in South Africa, at the request of 
C., the local agent of a projected co. which was to 
be established in England, signed an application 
for 100 shares in the co. B. heard nothing further 
of the matter until Feb. 1884, when he received 
notice that, on Dec. 20, 1883, 100 shares had been 
allotted to him. The co. was registered on Dec. 19, 
1883, & the delay had arisen in consequence of the 
unsettled state of affairs in South Africa. On 
receiving the notice B. informed C. that he declined 
to accept the shares because of the lapse of time 
since his application. C. stated that he had 
received no instructions, so would do nothing 
in the matter. B. did not communicate with the 
co., but he proceeded to England, arriving on 
May 29, 1884, & on June 6, 1884, he took out a 
summons, asking that the co.’s register of share- 
holders might be rectified by striking out his 
name. In the meantime, on May 23, 1884, a 
petition for the winding up of the co. had been 
presented, & a winding-up order — relating back 
to the date of the presentation of the petition — 
was made on June 13, 1884 : — Held : if B., on 
receiving the notice of allotment, had forthwith 
mMr+n to the co. repudiating the shares, he would 


undoubtedly have had a right to be taken off the 
list of contributories ; but, as he had not done 
this, A, before he repudiated, the winding-up order 
had intervened, whereby the rights of creditors 
were made paramount, his application must be 
refused . — Be Land Loan Mortgage & General 
Trust Co. of South Africa, Boyle’s Case 
( 1885), 54 L. J. Ch. 550 ; 52 L. T. 501 ; 33 W. R. 
450; IT. L. R. 331. 

1698. Whether withdrawal condition precedent 
to relief.] — R amsgate Victoria Hotel Co., Ltd. 
v. Montefiore, Ramsgate Victoria Hotel Co., 
Ltd. v . Goldsmid, No. 1693, ante . 

(e) Allotments to Infants . 

See , generally , Infants & Children. 

1699. Right to repudiate — Before attaining 
majority.] — Pltf., while an infant, applied for 
shares in a co. & paid the amount due on applica- 
tion. The shares were duly allotted to her, & she 
paid the amount due on allotment. No dividends 
were received by her, nor did she attend any 
meetings of the co. Six weeks after allotment, 
while still under age, she repudiated the contract, 
& asked for repayment of the money paid by her 
to the co. She subsequently brought an action 
to recover the money. The co. then went into 
liquidation, & the liquidator removed her name 
from the register of shareholders : — Held : having 
derived no advantage under the contract, the con- 
sideration had wholly failed, & she was entitled to 
prove in the winding up for the amount paid by her 
in respect of the shares. — Hamilton v. Vaughan- 
Sherrin Electrical Engineering Co., [1894] 
3 Ch. 589 ; 63 L. J. Ch. 795 ; 71 L. T. 325 ; 43 
W. R. 126 ; 10 T. L. R. 642 ; 38 Sol. Jo. 663 ; 
8 R. 750. 

Annotation: — Dbtd. Steinberg v. Scala (Leeds), [1923] 2 
Ch. 452. Stirling, J., did not correctly interpret the 
earlier authorities which he professes to follow in Hamilton 
v. Vaughan- Sherrin Electrical Engineering Co. when he 
said that the question was not (he did not put it in the 
negative form, but I do so) whether the consideration had 
wholly failed, but whether the infant had derived any leal 
advantage (Younger, L.J.). 

See , also , No. 1773, post , &, compare , No. 1773, 
post. 

1700. Right to claim repayment of deposit — No 
advantage taken under contract.] — H amilton v. 
Vaughan-Sherrin Electrical Engineering Co., 
No. 1699, ante . 

1701. Ratification — What amounts to — Non- 
repudiation after attaining majority.] — An infant 
applied for shares in a co., shares were allotted 
to him, & he was entered on the register. He 
attained his majority on Apr. 8, 1864, & the 
co. went on till June, 1865, when an order for 
winding it up was made. During this period, 
though he did not appear to have acted as a share- 
holder, he never took any step to repudiate the 
shares : — Held : he was bound by his acquiescence, 
& must be placed on the list of contributories. — 
Re Constantinople & Alexandria Hotel Co., 
Ebbetts* Case (1870), 5 Ch. App. 302 ; 39 
L. J. Ch. 679 ; 22 L. T. 424 ; 18 W. R. 394, L. J. 
Anotations : — Folld. Re Yeoland Consols (No. 2) (1888), 

58 L. T. 922. Retd. Re Constantinople Sc Alexandria 
Hotel Co., Reidpath’s Case (1870), L. R. 11 Eq 86 ; 
Re Imperial Mercantile Credit Assocn., Richardson’s Case 
(1875), L. R. 19 Eq. 588 ; Carter v. Silber (No, 2) (1892), 
36 Sol. Jo. 362. 

4702. .] — Shares were allotted 

to an infant who had never applied for them, but 
was immediately made aware of the allotment. 
He disclaimed all liability, but over a year after- 
wards he executed a transfer of the shares, but the 
directors refused to accept the transferee. Nearly 
four years after the allotment he attained his 
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majority. Between that time & the date of the 
winding up, a period of twenty months, he took 
no steps to obtain the removal of his name 
from the register : — II eld : notwithstanding Infants 
Relief Act, 1874 (c. 62), s. 2, he was bound by 
acquiescence. — Re Yeoland Consols, Ltd. (No. 2) 
(1888), 68 L. T. 922 ; sub nom. Re Yeolands 
Consols, White’s Case, 1 Meg. 39. 

Compare No. 7849, post 

1703. Liability of parent — Application by infant 
sons of director — On advfce of their father — 
Director liable for losses by non-payment of calls.] — 

A director of a co. induced three of his children, 
who were minors, to apply for shares. Shares 
were allotted to each, & he gave them money to 
pay the sums payable on allotment. All the 
shares in the co. were allotted. The co. never 
paid any dividend, & an order for winding it up was 
made before any of the children had attained 21. 
The infants were placed on the list of contribu- 
tories, & an order was made against each for pay- 
ment of an arrear of calls, but, their infancy 
having been discovered, no attempt was made to 
enforce it : — Held : the father was liable to pay 
the amount of these calls, as a loss occasioned, to 
the co. by his breach of duty as director in having 
shares allotted to infants. — Re Crenver & Wheal 
Abraham United Mining Co., Ex p . Wilson 
(1872), 8 Ch. App. 45 ; 42 L. J. Ch. 81 ; 27 L. T. 
597 ; 21 W. R. 46, L. JJ. 

Annotations : — Held. Re Montroticr Asphalte Co., Perry’s 

Case (1876), 34 L. T. 716. Mentd. Re Newman, [1895) 1 

Ch. 674. 


E. Communication, 

(a) Necessity for, 

1704. General rule.] — Re Saloon Steam 
Packet Co., Ex p, Fletcher, No. 1477, ante. 

1705. .] — Peruvian Rys. Co., Wallis’s 

Case (1868), 4 Ch. App. 325, n., L. JJ. 

Annotation : — Apld. Re Peruvian Rys., Crawley’s Case, 

Robinson’s Case (1869), 4 Ch. App. 322. 

1706. Verbal agreement to take shares — No 
formal application for shares — Duty on allottee to 
apply — Not necessary.] — A. agreed, verbally, to 
take 100 shares in a limited co., paying £1 per 
share as deposit, & stipulating for the return of the 
£100 if he did not get the shares in a few days. 
By the terms of the prospectus for launching the 
co., £2 per share was payable upon allotment, in 
addition to the deposit. The shares were allotted 
in a few days, but no notice of allotment was 
given to A., who, on his part, did not apply for 
the shares. Shortly after the co. became defunct : 
— Held : the contract to accept the shares became 
complete on allotment ; it was the duty of A. to 
have applied for the shares & paid the £2 per 
share ; neither his default in this respect, nor the 
omission by the co. to give notice of the allotment, 
exonerated him ; &, consequently, A. was liable 
as a contributory. — Re New Theatre Co., Ltd., 
Bloxam’s Case (1864), 4 De G. J. & Sm. 447 ; 4 
New Rep. 416 ; 33 L. J. Ch. 574 ; 10 L. T. 772 ; 


10 Jur. N. S. 833 ; 12 W. R. 995 ; 46 E. R. 991, 


L. JJ. 


Annotations .—Could. Re Universal Banking Corpn., Gunn a 
Case (1867), 3 Ch. App. 40. Apld. Re Peruvian i Rys., Ex p, 
Wallis (1868), 18 L. T. 676 ; Re United Ports Co., Adajns 
Case (1872), t. R. 13 Eq. 474. Reid. Re i AdelphI Hotel 
Co.. Best’s Case (1865), IS W. R. 702 : Re feifeAssocn. 
of England, Thomson’s Cane (1865), 13 W.R. 852 , Re 
Llanharry Hematite Iron Co., TothiU’s Case (1865), 
1 Ch. App. 85; Ramrarate Victoria Hotel Co.u. Monteflore, 
Ramsgate Victoria Hotel Co. v, Goldsndd (I860), L. R. 
1 Exon. 109 ; Re Rolling Stock Co. of Ireland, Shackle- 
ford’s Case (1860), 1 Ch. App. 567 ; Re Richmond Hill 
Hotel Co., Pellatt ’s Case <1§67). 2 Oi- App. 527 ; He 


L. J. Ch. 49. 

1707. On application for shares — Necessary.] — 

Re Rolling Stock Co. op Ireland, Shackle- 
ford’s Case, No. 1517, ante. 

1708. .] — Re Richmond Hill Hotel 

Co., Pellatt’ s Case, No. 1514, ante. 

1709. .] — Re Land Shipping Col- 

liery Co., Ltd., Ex p. Harwood, Gull, Geary & 
Stafford , No. 1 524, ante. 

1710. .] — (1) C. applied, m May, I860, 

for shares in co. A., at the instigation of P., the 
brother of the managing director of co. B., who 
assured him that he would be indemnified by co. B. 
from all liability. C. handed the application to P. , 
who sent it in & paid the deposit. The shares 
were allotted to O., & his name was placed on the 
register, but the notice of allotment was not sent 
to him, but to the office of co. B. The allotment 
money which, with the deposit, amounted to £3 
per share, was paid by co. B. In July, 1866, C. 
executed a blank transfer of the shares which had 
been allotted to him, at the request of P., in order 
to enable co. B. to deal with them. In the transfer 
the shares were described as fully paid-up, but in 
reality no more than the allotment money had 
been paid. Co. A. was afterwards wound up : — 
Held: although C. might have repudiated the 
shares in July, 1866, on the ground of his having 
received no notice of the allotment, yet by execut- 
ing the transfer he had accepted the shares, & he 
was placed on the list of contributories for the 
number of shares allotted to him, with £3 only 


(2) R. applied for shares in co. A. at the instiga- 
tion of the managing director of co. B.,who gave him 
a letter on behalf of co. B., indemnifying him 
against all responsibility. R. sent in the applica- 
tion himself from his own address, & paid the 
deposit by a cheque on his own banker, although 
the money was supplied by co. B. The shares were 
allotted to R., & his name was placed on the 
register ; no notice of allotment was sent to him, 
but the notice was sent to the office of the co. B. 
Co. A. was afterwards wound up ; — Held : there 
was no contract to take the shares, & R.’s name 
was removed from the list of contributories. 

(3) The rule that, to make a binding contract to 
take shares, there must be application, allotment 
by the co., & communication to the allottee of that 
allotment, applies as strongly to a person who 
applies as trustee for a third person, as to one 


PART III. SECT. 17, SUB-SECT. 3.— 

E. (a). 

1707 i. On application for shares — 
Necessary .] — Robert v. Eastern 
Townships Bank (1907), 4 E. L, R. 
123.— CAN. 

170711. — — * .3 — If no notice of 

allotment of Bhares in a co. is given to 
an appet. before the co. goes into 
liquidation, such appet. is not liable to 
be placed on the list of contributories. 
— Ohanga Mal v. Provincial Bank, 
LTD. (1914), I. L. R. 36 All. 412.— IND. 


1707 ill. 


-.} — Where a pro- 


visional committee of a society had 
been formed in Mar., 1895, & the 
society subsequently registered in 
June, & the required shares having 
been subscribed for, an allotment was 
made in Aug., but no notice whatever 
given to defts. who repudiated their 
call: — Held: the society could not 
recover the amount of the call from 
deft.’s solely on the ground that no 
notice of the allotment had been given 
to them. — Clondrohid Co-operative 
Dairy Society v. Lucey & Kklleher 
(1896), 30 I. L. T. Jo. 150.— IR. 

1707 Iv. .3 — Allotment of 


tree to an appet. without com- 
nioation to him of the fact of such 
>tment does not constitute him a 
reholder. R. applied for shares in 
3 . & at the same time made a certain 
,osit as security with the secretory, 
notice of allotment was ever given 
him & he made no olaim for the 
lm of the deposit. On the co 
air liquidated :— Held : he was en- 
id to have his name removed from 
ist of contributories. — Rissik v. 
pant’s Vlei Gold Mining Co.’s 
uidators (1894), 1 0. R. 255.— 
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E. (a) & (&).] 

who applies simply on his own behalf . — Re 
Peruvian Rys. Co. Crawley’s Case, Robinson’s 
Case (1869), 4 Ch. App. 322 ; sub nom . Re Peru- 
vian Rys. Co., Crawley’s Case, Robinson’s 
Case, Intern ational Contract Co.’s Case, 20 
L. T. 90 ; 17 W. R. 464, L. J J. 


Annotations : — As to (1) Distil. Re British Sc American Steam 
Navigation Co., Ward's Case (1870), L. R. 10 Eq. 659. 
Befd. Re Land Shipping Colliery Co., Ex p. Harwood, 
Gull, Geary Sc Stafford (1869), 20 L. T. 736. As to (2) 
Expld. Re Disderi (1870), 23 L. T. 694. Distd. Re Inter- 
national Contract Co., Lovita’s Case (1870), 39 L. J. Ch. 
673. 


1711. .] — R. having applied for shares 

in a co., wrote to the co. requesting that the letter 
of allotment might be handed to H., who was one 
of the promoters of the co. Shortly after, the 
shares were allotted to R., A on 11. ’s applying for 
the allotment, a bundle which contained numerous 
letters of allotment was handed to him. It was 
disputed whether the allotment to R. was amongst 
these, but it was proved that when H. received 
the bundle, R.’s letter to the co. had not been 
posted, but it was afterwards sent by li. to 11., 
A by lum produced to the co. R. never paid 
anything in respect of the shares : — Held : the 
letter, though not in JEL’s hands when he received 
the allotment, was a ratification of what he did, A 
the evidence showing that the allotment letter of 
R.’s shares was in the bundle handed to II., R. 
had notice of the allotment, A must be settled on 
the list. 

(2) An allottee of shares or his agent is entitled 
to notice of allotment ; A the absence of sufficient 
notice is a ground for not placing him upon the 
list of contributories on the winding up of the eo. 

(3) The burden of proof that sufficient notice 
of allotment has been given lies upon the official 
liquidator who asks to have the name of the 
allottees placed upon the list . — Re Laffitte 
(Charles) A Co., Ltd., De Rosaz’s Case (1869), 

21 L. T. 10, L. J. J. 

1712. .] — At the instance of the pro- 
moters of a limited co., A as he was told pro forma , 
W. signed an application for 200 shares, A at the 
same time executed a blank transfer. He paid 
nothing, never executed the arts, of assocn., 
received no notice of allotment, A heard nothing 
about the eo. till lie received notice from the 
liquidator, appointing a day to settle the list of 
past members : — Held : he was entitled to be taken 
off the list, though it appeared that the shares had 
been, in fact, allotted to him, that deposits A calls 
had been paid on them by some persons without 
his knowledge, A that, by the transfer executed 
by him in blank, A subsequently filled up, the 
shares had been transferred to one of the pro- 
moters . — Re British A American Steam Naviga- 
tion Co., Ward’s Case (1870), L. R. 10 Eq. 659 ; 

22 L. T. 695 ; 18 W. R. 910. 

1713* .] — II,, the manager of a co., 

being indebted to P., agreed to transfer to him 25 
fully paid-up shares in the co. H. however repre- 
sented to P. that it would be necessary for him 
to make a formal application for the shares, which 
P. did, A 25 fully paid-up shares were accordingly 
transferred to P., who became a director of the 
co. The co. was ordered to be wound up, A on 
referring to the share register 25 unpaid-up shares 
were found standing in P.’s name beside the 25 
fully paid-up shares. P. never received any letter 
of allotment of the unpaid-up shares, A was not 
aware until the winding up that they were standing 
in his name : — Held : P. had incurred no liability 
in respect of the 25 unpaid-up shares . — Re Horner 


A Sons, Ltd., Plimsoll’s Case (1871), 24 L, T. 

653. „ , 

1714 , Application on behalf of 

another.] — Re Peruvian Rys. Co., Crawley’s 
Case, Robinson’s Case, No. 1710, ante . 

1715 , Before winding up.] — -A co. 

was incorporated in Oct., 1865. On Nov. 9, 
1865, before any shares in the co. were allotted, 
an agreement in writing was entered into between 
the subscribers of the memorandum of assocn. of 
the co. A S. A C. to the effect that the co. should 
appoint S. A C. their agents at certain ports ; 
that S. A C. should enter upon their agencies on 
the eighth day after the allotment of shares in the 
co. ; that C. should be one of the first directors 
of the co., A that S. A C. should subscribe for 
sixty shares in the co. The arts, of assocn. gave 
the directors power to adopt this agreement, A 
on Jan. 16, 1866, it was adopted A confirmed by 
the board of directors. C. acted as a director of 
the co. until Aug. 27, 1866, when he resigned. 
S. A C. never acted as agents of the co. under 
this agreement. The shares of the co. were allotted 
in July, I860, but no allotment was then made 
I to S. or 0. On June 22, 1866, an agreement was 
; entered into between the co. A 8. A C. by which 
| the former agreement was rescinded A in lieu 
i thereof it was stipulated that the co. should 
! appoint 8. A C. their agents at the same ports ; 

! that S. A C. should enter on their agencies so soon 
i as certain arrangements entered into between the 
| co. A another specified co. should be completed, 
i A that 8. A C. should, during the continuance of 
! the new agreement A so long as they should he 
! the agents of the eo. hold at least sixty shares in 
, the co. The arrangements with the other co. 
j were never completed, A 8. A C. never acted as 
j agents for the co. On Sept. 4, 1866, the directors 
j resolved to allot sixty shares to 8. A C., A sixty 
shares were accordingly registered to their names. 
No notice of this allotment was given to them, A 
they did not in fact know of it until after the 
winding up of the co. commenced, which was in 
Nov. 1806 : — Held : S. A C. were improperly 
entered on the register of the co., A they were 
not liable as contributories, as (1) the agreement 
of Nov. 1805, required, in order to constitute 
8. A C. owners of shares in the co., an appropriation 
of shares by the co. to 8. A C. A notice to them of 
such appropriation ; A (2) the second agreement 
only required that 8. A C. should hold shares so 
long as they were agents of the co., A this they 
never were . — Re Anglo-Danish A Baltic Steam 
Navigation Co., Sahlgreen A Carrall’s Case 
( 1868), 3 Ch. App. 323 ; 16 W. R. 497, L. J. 

Annotation: — As to (1) Refd. British Sc American Telegraph 
Co. v. Colson (1871), L. It. 6 Exch. 108. 

Whether formal notice necessary.] — 

See Sub-sect. 3, E. (6), post. 

1716 , Application by director.] — L. 

applied for a thousand shares in a co., as trustee 
for M. ; no letter of allotment was sent to L., 
but his name was put upon the register in respect 
of those shares A advertised as a director ; he 
attended a meeting of directors, A took no steps 
to have his name removed for two years : — Held : 
he was a contributory in respect of the thousand 
shares. — Re International Contract Co., 
Levita’s Case (1867), 3 Ch. App. 36 ; 17 L. T. 
337; 16 W. R. 95, L. J. 

Annotations : — Expld. & Distd. Re Universal Banking Corpn. 
Gunn's Case (1867), 3 Ch. App. 40. Distd. Re Anglo- 
Danish & Baltic Steam Navigation Co., Sahlgreen & 
Carrall’s Case (1868), 3 Ch. App. 323. ConsdTRe Land 
Shipping Colliery Co., Milford Haven (1868), 18 L. T. 
786. Folld. Re Peruvian Rys., Ex p. Wallis (1868), 18 
L. T. 676. Distd. Re London Sc Northern Insoe. Corpn., 
Stace Sc Worth's Case (1869), 4 Ch. App. 682. Consd. 
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12c Peruvian Rys., Crawley’s Case, Robinson’s Case (18C9), 
4 Ch. App. 322 ; Re Great Oceanio Telegraph Co., Har- 
vard’s Case (1871), L. R. 13 Eq. 30. folld. Me Home 
Assce. Assocn., Ex p. Richards (1871), 40 L. J. C. P. 290. 
Dutd. Re Hercules Insce., Pugh & Shannon ’s Case (1872), 
L * R* 13 Eq. 566. Apld. Re United Ports Co., Adams' Case 
i 1S7 JKh 13 Eq. 474. Reid. Re Disddri (1870), 23 
L. r. 694 ; Re Metropolitan Carriage & Repository Co., 
Brown’s Case (1873), 29 L. T. 562. 

1717. On amalgamation of company — Assented 
to by shareholder — Amalgamation declared void — 
Necessary.] — Where an agreement for an amalga- 
mation between A. & B. cos. was declared void & 
set aside by the ct. : — Held : a shareholder in A. 
co., whose name had, in pursuance & on the faith 
of the void agreement, been placed by the cos., 
without communication to the shareholder, on 
the register of B. co., was entitled, as against the 
creditors of B. co., to have his name struck off the 
list of contributories of that co., though an order 
for the winding up of B. co. had been made . — Re 
Oriental Commercial Bank, Alabaster’s Case 
(1868), L. II. 7 Eq. 273 ; 38 L. J. Ch. 32 ; 17 
W. R. 134. 


Annotations : — Reid. Re London & Northern Insce. Corpn., 
Staco & Worth’s Case (1869), 4 Ch. App. 682 ; Empire 
Assce. Corpn., Dougan’s Case (1873), 8 Ch. App. 540 ; 
Re Brinsmead, Tomlin’s Case, 11898) 1 Ch. 104. Mentd. 
Railway Time Tables Publishing Co. (1889), 1 Meg. 208. 

1718 . Not necessary.] — B. co. with 

limited liability, carrying on the business of marine 
insurance only, & having no power to sell its busi- 
ness, entered into an agreement with P. co., being 
an unlimited co. & carrying on the business of life, 
lire & marine insurance, for the transfer of its 
business to that co., in consideration of a sum of 
money, <fc of so many shares in P. co., to be issued 
to members of B. co. In order to carry out this 
agreement, B. co. was wound up voluntarily under 
an order of the ct., & the sanction of the ct. was 
obtained to the agreement. Letters were sent by 
the manager of P. co. to the shareholders of B. co., 
asking them to exchange their shares in B. co. 
for shares in P. co., in pursuance of the agreement, 
& enclosing forms of application for shares in 
P. co. ; — Held: (1) shareholders of B. co., who 
signed & returned such forms of application to the • 
manager of P. co., had entered into a binding 
contract to take shares in that co., notwithstanding 
they had received no notice of allotment of the 
shares ; (2) the agreement for the amalgamation 
between the two cos. having been sanctioned by 
the ct. under the winding up of B. co., was not 
ultra vires , & therefore not invalid. — Re United 
Ports & General Insurance Co., Brown’s 


Case, Tucker’s Case (1871), 41 L. J. Ch. 157 ; 25 
L. T. 654 ; 20 W. R. 88. 

Annotation: — As to ( 1) Refd. Re Metropolitan Fire Insce., 

Wallace’s Case (1900), 69 L. J. Ch. 777. 

See , also, No. 1507, ante . 

1719, On reconstruction of company — Applica- 
tion by liquidators of old company — Not necessary.] 

— Upon the contract between the liquidators of A. 
co. & the promoters of B. co. for the transfer of 
the property of A. co. to B. co., part of the con- 
sideration agreed upon was that the liquidators of 

A. co. should receive for themselves or their 
nominees shares in B. co., which should import a 
liability of 10s. per share ; & it was also agreed 
that in case of these shares not being taken up, 
the liquidators of A. co. might re-transfer them to 

B. co. without incurring any liability. The arts, 
of B. co. further provided that no person should 
be deemed to have accepted shares unless he had 
testified his acceptance in writing or paid a de- 
posit. The contract was registered with the arts. 
The liquidators of A. co. sent in their application 
in writing for shares, requesting an allotment to 
their joint names of 3919 shares, importing a 
liability of 10s. each. Those shares were allotted 
to them, & their names registered in respect 
thereof, but no notice of allotment was sent to 
them, nor did they ever formally testify accept- 
ance, except by recital & acknowledgment in the 
deed of assignment whereby the transfer to B. co. 
was carried out. No re-transfer to B. co. was 
ever made by them : — Held : the provision in 
the arts, of B. co. as to acceptances of allotment 
did not apply, no formal notice of allotment being 
requisite under the circumstances ; & the names 
of the liquidators of A. co. were rightly registered 
as members, & their names being still on the 
register at the winding up of B. co., they must 
be settled upon the list of contributories to the 
extent to which the shares allotted to them were 
unpaid. — Re Basye Consolidated Silver Mining 
Co., Ltd., Dyett & Louttit’s Case (1880), 43 
L. T. 85, 


(6) Sufficiency of. 

1720. Form of notice — Formal notice not neces- 
sary.] — Where a person applies for shares in a co., 
& shares are allotted to him, he will not be con- 
stituted a member of the co. unless he has notice 
of the fact of the allotment. It is not, however, 
necessary that there should be a formal notice 
sent to him, if it appears that he was made aware 


PART III. SECT. 17, SUB-SECT. 3.— 

E. (b). 

17201. Form of notice. — Formal notice 
not necessary .) — Formal notice of allot- 
ment is not necessary, if it bo shown 
that tho appet. for shares in a co. has 
been made aware that the co. has 
accepted his application for shares. — 
Re Gambrinlts Laokr Beer Brewery 
Uo., Ltd. (1886), 12 V. L. R. 446.— 
AUS. 

1720 ii. - ,] — Reaps, signed 

an application for one £25 share in applt, 
co. 8c forwarding £1 deposit undertook 
to pay the balance by instalments with 
interest. Under the arts, of assocn. 
the sum of £10 ought to have been paid 
on allotment. No notice of allotment 
was sent to reaps., although in fact it 
had been made & their names had 
been entered on tho register of the co. 
as tho holders of one share. Nearly 
two and a half years after the date of 
application, a notice of call in respect 
of Buch share was sent to the reaps., 
as was also, after a lapse of a further 
two years, a notice of another call. 
Subsequently a meeting of shareholders 
& creditors, of which reaps, were sent 
notice, having resolved to wind up the 


co. voluntarily, the list of contributories 
was settled by the liquidator including 
the reBps.’ names as holders, of one 
share. A notice of a further call made 
by the liquidator was sent to tho 
resps. All tho notices above referred 
to were ignored by resps. In an action 
by the co. to recover the balance of 
application money, the calls & interest 
in respect of such share tho ct. dis- 
missed tho claim on the ground that 
no notice of allotment had been sent 
& that resps. were entitled to assume 
that their application had lapsed. 
This decision was affirmed by the full 
ct., but on a different ground : — Held : 
the proper inference to be drawn from 
tho undisputed facts was that resps. 
had agreed to become, 8c the co. had 
accepted them as, members of tho co., 
& they were liable as shareholders to 
theco. — Farmers’ Mercantile Union 
& Chaff Mills, Ltd. v. Coade (1921), 
30 O. L. R. 113.— AUS. 

1720 iii. .J — In an action 

against deft, as the holder of ten shares 
of unpaid stock, it appeared that deft, 
signed the stock book, which was 
headed with an agreement by the 
subscribers to become holders of the 


stock for the amounts set opposite 
their respective names, &, upon allot- 
ment by the co. “ of my or our said 
respective shares,” to pay the co. 
10 per cent, of the amount of said 
shares, 8c all future calls. The co. 
subsequently passed a resolution in- 
structing the secretary to issue allot- 
ment certificates to each shareholder 
for the shares hold by him. The 
secretary accordingly prepared such 
certificates, which respectively repre- 
sented that tho co., “ in accordance 
with your application for shares, have 
allotted to you shares amounting to,” 
etc. These were handed to the co.’s 
broker to deliver to tho shareholders & 
collect the 10 per cent. It did not 
appear that the certificate was ever 
delivered to deft., or fcliat he was ever 
expressly notified of the allotment, but 
he was, with the rest of the share- 
holders, from time to time notified of 
the calls, to which he paid no attention , 
8c had never paid any tiling on tho 
stock ; 8c some years afterwards, on 
being requested by the secretary to 
pay up his stock, he stated that he 
did not consider that he ought to pay 
anything, but gave no reason why 
Held : there was sufficient evidence of 
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Sect . 17. — The contract to take shares: Sub-sect* 3, 
E. (b), (c) & (d).] 

that the co. had accepted his application. The 
mere entry of his name on the register of share- 
holders is not sufficient for this purpose . — Re 
Universal Banking Corpn., Gunn’s Case (1867), 
3Ch. App. 40; 37 L. J. Ch. 40 ; 17 L. T. 365 ; 16 
W. R. 97, L. J. 

Annotations: — Apld. Re Peruvian Rye., Crawley's Case, 
Robinson's Case (1869), 4 Ch. App. 322. Consd. British 
& Amerioan Telegraph Co. v, Colson (1871), L R. 6 Exch. 
108. Folld. Richards v. Home Assce. Assocn. (1871), 

L. R. 6 C. P. 691. Retd. Re Peruvian Rys.. Ex p. Wallis 
(1868), 18 L. T. 676 ; Re United Ports & General Insce., 
Ex p. Brown, Jenkins & Tucker (1871), 20 W. R. 88 ; 
Re United Ports Co., Adams' Case (1872), 41 L. J. Ch. 270. 

1721. Statement that shares allotted — 

Coupled with inquiry as to how many allottee will 
take .] — Re Irish West-Coast By. Co., Car- 
michael’s Case, No. 1691, ante . 

1722 . Notice of appointment to office — 

Appointment conditioned on application for shares.] 
— Upon an application to rectify the register of 
shareholders of a co. by removing therefrom the 
name of the appct. under 1862 Act, s. 35, it 
appeared that appct. had been appointed a district 
manager for the co. on condition that he took 25 
shares. He formally applied for the shares, & 
paid a deposit ; the shares were accordingly 
allotted to him, & on the same day he was informed 
of his appointment, but no notice of the allotment 
was sent to him. A month afterwards without 
having transacted any business, he refused to 
accept the appointment, & requested that no 
shares should be allotted to him : — Held : appct.’s 
name was rightly upon the list of shareholders. — 
Biciiards v. Home Assurance Assocn. (1871), 
L. B. 6 C. P. 591 ; sub nom . Re Home Assurance 
Assocn., Ltd., Ex p. Richards, 40 L. J. C. P. 


290 ; sub nom . Re Richards & Home Assurance 
Co., 24 L. T. 752 ; 19 W. R. 893. 

1723. Request for payment of balance of 

price.] — Forget v. Cement Products Co. of 
Canada, [1916] W. N. 259, P. C. 

1724. First notice unstamped — Second notice 
stamped.] — S. applied for fifty shares in a co., 
which were allotted, & notice of allotment sent to 
him by letter on Oct. 15, 1874. This allotment 
letter was unstamped. On Oct. 19 & Nov. 14, S. 
wrote to the co. declining to pay calls till certain 
information as to the position of the co. was 
afforded him. On Dec. 12 a duplicate letter of 
allotment duly stamped was sent by the co. to S. * 
On Dec. 15, S. wrote to the co. that it was his in- 
tention to withdraw his application for shares, & 
he returned the allotment letters, with a request 
for the return of his deposit. On Dec. 22, S. was 
informed by the secretary that his name was 
entered on the register for fifty shares. From 
that date till Oct. 1875, several letters were sent 
by S. to the co., by which he repeated his refusal 
to take up the shares, & asked for a cancellation 
of the allotment, & a return of the deposit. The 
co., however, did not cancel the allotment, nor 
return the deposit, & S.’s name remained on the 
register at the date of the winding-up order in 
Oct. 1875. Upon an application by S. that his 
name might be removed from the list of con- 
tributories : — Held : (1) the first allotment letter, 
though unstamped, was receivable as evidence 
that S. had received notice of the allotment, &, 
at any rate, the defect, if any, was cured by the 
second stamped letter ; (2) S. having taken no 
actual steps for the removal of his name from the 
register, & allowed it to remain there at the date 
of the winding-up order, must remain on the list. — 
Re Whitley Partners, Ltd., Steel’s Case 


notice to deft, of the allotment. — 
Denison v. Lksslik (1878), 43 U. C. R. 
22 ; 3 A. R. 536.-— CAN. 

1720 iv. .1 — M. being soli- 

cited by an agent of the bank to take 
Ktock, by a writing over his signature, & 
declared to be over his seal also, sub- 
scribed for Sc agreed with the bank to 
accept thirty shares Sc to pay therefor 
4126 per share. Port of the price was 
to be paid upon allotment & the 
balance by instalments ; but M. re- 
served the right to pay for the shares 
in full upon the allotment on the terms 
of the prospectus. He made a pro- 
missory note for $3,750, payable on 
demand, to the order of the agent, & 
took from the agent a receipt for the 
demand note “ in payment of thirty 
shares, M. to be a provincial director. ’ 
The note was endorsed by the agent 
to the bank, & sent to the provisional 
directors, who duly allotted thirty to 

M. No formal or direct notice of 
allotment was given to M., but ho was 
notified by the bank in writing that 
his note was due Sc asked to give it his 
prompt attention. Nothing was paid 
upon the note ; an order was made for 
the winding-up of the bank ; & in the 
proceedings thereunder the liquidator 
Bought to make M. liable as a con- 
tributory : — Held : assuming that allot- 
ment & notice of allotment were 
neoessary to bind the bargain, allot- 
ment was duly made, & the written 
demand made upon M. for payment of 
the note was sufficient notice ; he had 
knowledge of the allotment, Sc that 
was all that was necessary. — Re 
Monarch Bank op Canada, Murphy's 
Case (1919), 45 O. L. R. 412.— CAN. 

1720 v. .] — Where a circu- 

lar is sent by a co. to its shareholders, 
Sc they act upon a reasonable construc- 
tion thereof, the ct., in the event of a 
controversy afterwards arising between 
the shareholders & the liquidators of 
the co. as to the meaning of the cir- 


cular, will adopt the view taken by 
the shareholders. Such a circular wae 
sent by the co. to G., who reasonably 
treated it as merely an offer of shares : 
— Held : he could not be put on the 
list of contributories, for the reason 
that in its terms it was a notice that 
shares had been allotted to him. — Re 
Bruce's Patent Oatmeal & Milling 
Co. (Ltd.), Guild’s Case (1893), 11 

N. Z. L. R. 158.— N.Z. 

1720 vi. .]— In Jan. 1891, 

a person applied for shares in a public 
co. Sc in Aug. withdrew his application. 
In a petition presented by him foi 
removal of his name from the register 
of shareholders he alleged that he had 
received no letter of allotment. There 
waB no conclusive evidence that he 
had received such a letter, but it was 
proved that shares had been allotted 
to him in Jan., Sc that in Feb. he had 
received a circular to attend the first 
general meeting of the co. & that in 
Mar. ho had been orally informed by 
the secretary of the co. that the shares 
had boon allotted : — Held : petitioner 
had received sufficient notice that his 
application had been granted to pre- 
elude him from withdrawing his 
application, & his name was properly 
on the register. — Chapman v. Sulphite 
Pulp Co., Ltd. (1892), 19 R. (Ct. of 
SeBB.) 837 ; 29 Sc. L. R. 755.— SCOT, 


h. — — Certificate handed to broker 
for delivery — Notice published by broker 
in newspaper .] — Pltf., a creditor of a 
railway co., sued deft., as a share- 
holder therein, for unpaid stock. 
Deft, had signed the stock-book which 
was headed with an agreement by the 
subscribers to become stockholders for 
the amount set opposite their respective 
names, & upon allotment by the co. 
“ of my or our said respective shares," 
they covenanted to pay the co. 10 per 
cent, of the amount of said shares Sc 
all further calls. A resolution was 
subsequently passed by the co. in- 


structing their secretary to issue 
allotment certificates to each share- 
holder for the shares held by him. 
The secretary accordingly prepared 
such certificates, the one for deft, 
representing that the co. “ in accord- 
ance with your application for fifty 
shares," etc., “ have allotted you 
shares amounting to $5,000." These 
certificates were not sent to the share- 
holders, but were handed to the oo.'s 
brokers for delivery to them. The 
brokers published a notice in a daily 

{ >aper that these certificates were 
ying at their office, but did not send 
written notices to the subscribers. 
Deft, never called for or received his 
certificate of allotment & never paid 
the 10 per cent. The only evidence 
of the notices being sent to deft, was 
the general statement of the secretary, 
that he directed notices to be sent ten 
months after the allotment, to those 
shareholders likely to pay, that their 
calls were due : — Held : deft, was not 
liable as the evidence was not sufficient 
to prove notice of allotment to him. — 
Nasmith v. Manning (1881), 5 S. C. R. 
417.— CAN. 

k. Secondary evidence, of notice 

— Press copy of letter.) — Upon the 
settlement of the list of contributories 
to the assets of a co. in course of 
liquidation, one of the persons named 
in the list denied that he had agreed 
to become a member of the co. or was 
liable as a contributory. The District 
Ct. admitted as evidence on behalf of 
the liquidator a press copy of the letter 
addressed to the objector for the pur- 
pose of proving that a notice of allot- 
ment of shares was duly communicated. 
No notice to the objector to produce 
the original letter appeared on the 
record ; but at the nearing of the 
appeal it was alleged by the liquidator 
Sc denied by the objector that such $ 
notice had in fact been given. There 
was no evidence as to the posting of 
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(1879), 49 L. J. Ch. 176 ; 42 L. T. 11 ; 28 W. R. 
241. 

1725. To whom given — Agent — If agent autho- 
rised.] — Re Peruvian Rys. Co., Crawley’s Case, 
Robinson’s Case, No. 1710, ante . 

1726. Authority to communicate to 

agent received by company after notice given.] — 
Re Laffitte (Charles) & Co., Ltd., De Rosaz’s 
Case, No. 1711, ante 

Authority of agent.] — See No. 1757, 

p08t. 

1727. Whether direct notice necessary.] — Peru- 
vian Rys. Co., Wallis’s Case (1868), 4 Ch. App. 
325, n., L. JJ. 

Annotation: — Folld. Re Peruvian Rys., Crawley’s Case, 

Robinson’s Case (1869), 4 Ch. App. 322. 

(c) Proof. 

1728. Proof of knowledge sufficient.] — Re Uni- 
versal Banking Corpn., Gunn’s Case, No. 1720, 
ante. 

1729. Notice of allotment handed to agent with 
others.] — Re Laffitte (Charles) & Co., Ltd., Be 
Rosaz’s Case, No. 1711, ante. 

1730. Statement by secretary — Instructions to 
send to all allottees.] — Ward v . Londesborough 
(Lord), No. 1537, ante. 

1731. Letter posted to allottee — Presumed to con- 
tain notice of allotment.]— S. had agreed to take 
shares in the N. Co. & place them among his 
friends. He did so, & never paid anything on 
them himself. They were registered in his name, 
a fact which he alleged he was not aware of till a 
call was made on him. He then wrote, saying he 
had never actually been a shareholder, & desiring 
to have his name removed, but took no further 
steps. The co. was wound up, & S. made a con- 
tributory, & it was proved that a letter had been 
sent to S. on the day the allotments were sent 
round, which the secretary believed did contain 
a notice of the allotment of the shares to S. 
Held : the presumption was that it did contain 
such a notice, & S. could not now escape his 
liability. — Re National Funds Assurance Co., 
Sparling’s Case (1877), 26 W. R. 41. 

1732. Onus of proof.] — Re Laffitte (Charles) 
& Co., Ltd., De Rosaz’s Case, No. 1711, ante. 

1733. Unstamped notice — Receivable as evidence 
of notice.] — Re Whitley Partners, Ltd., Steel’s 
Case, No. 1724, ante. 

(d) Communication by Post . 

See, generally , Contract, Vol. XII., pp. 75 et seq . 

1734. Receipt by allottee necessary — Posting In- 
sufficient.] — F. applied for fifty shares in a co. 
The shares were allotted to him & registered in 
his name, & it was proved that notice of the allot- 


ment had been posted to him at his registered 
place of abode. F. deposed that he had never 
received the notice, & gave a reasonable explana- 
tion of its non-delivery : — Held : there had not 
been sufficient notice, & F.’s name must be re- 
moved from the list of contributories. Semble : 
notice of allotment cannot safely be served by 
post, as the appet. for shares does not become a 
member till he has received notice of the allot; 
ment, & consequently 1862 Act, Table A, ss. 95 
& 97, are not applicable to him. — Re Constanti- 
nople & Alexandria Hotels Co., Finucane s 
Case (1869), 20 L. T. 729 ; 17 W. R. 813. 

Annotations : — Consd. British & American Telegraph Co. v. 
Colson (1871), L. R. 6 Exch. 108 ; Household Fire Insce. 
v. Grant (1879), 4 Ex. D. 216. 

1735 . .] — Mere posting of a letter of 

allotment of shares in a co. to an appet. at the 
proper address is not such a communication of the 
allotment as to bind appet. — Re Constantinople 
& Alexandria Hotel Co., Reidpath’s Case 
(1870), L. R. 11 Eq. 86; 40 L. J. Ch. 39; 23 
L. T. 834 ; 19 W. R. 219. 

Annotations Held. British & American Telegraph Co. 
v Colson (1871), 40 L. J. Ex 97. MentdRe Universal 
Non-tariff Fire lnsco., Ritso’s Case (1876), 34 L. T. 644. 

1736 . .] — Deft, applied for shares in 

pltf.’s co. ; shares were allotted to him, & a letter 
of allotment was posted to his address, but was 
never received by him ! — Held : deft, was not a 
shareholder.— British & American Telegraph 
Co. v. Colson (1871), L. R. 6 Exch. 108 ; 40 
L. J. Ex. 97 ; 23 L. T. 868. . „ 

Annotations Consd. Re Imperial Land Co. °f Marseilles, 
Townsend’s Case (1871), L. R. 13 Eq. 148 , Re Imperial 
Land Co. of Marseilles, Wall 8 Case (187 2), L. R. 

Dbtd. Re Imperial Land Co. .of ^Marseilles, Harris Case 
(1872), 7 Ch. App. 587. N.F. Household Fire Insce. v. 
Grant (1879), 4 Ex. D. 216. Refd. Byrne u. Van Tienhoven 
(1880), 49 L. J. Q. B. 316 ; Henthorn v. Irasor, [1892] 2 

Ch. 27. , _ .. 

1737. Receipt by allottee immaterial— Posting 
sufficient.] — When a person has applied for shares, 
& they have been allotted to him, & notice of the 
allotment has been posted to & received by the 
allottee, the date at which the contract to take 
the shares is completed is the time of the posting 
the notice ; & if the allottee sets up a revocation, 
he must prove that the letter of revocation was 
posted before the notice of allotment. Re 
Imperial Land Co. of Marseilles, Townsend s 
Case (1871), L. R. 13 Eq. 148 ; 41 L. J. Ch. 198 ; 
25 L. T. 692 ; 20 W. R. 164. 

Annotation : — Consd. Re Imperial Land Co. of Marseilles, 
Wall’s Case (1872), L. R. 15 Eq. 18. 

1738 . .] — Where an application for 

shares in a co. has been sent by post, the contract 
to take shares is complete & binding from the 
moment that the letter announcing the allot- 
ment is put into the post, whether such letter 


the original letter or of the address 
which it bore : but the press copy was 
contained in the press-copy letter book 
of the co., & was proved to be in the 
handwriting of a deceased secretary of 
the oo., whose duty it was to dispatch 
letters after they had been copied in 
the letter hook. The objector denied 
having received any letter or any notice 
of allotment: — Held : tho ct. should 
not draw the inference that the 
original letter was properly addressed 
or posted ; the press-copy letter was 
inadmissible in evidence : & there was 
no proof of the communication of any 
notice of allotment. — Ram Das Cha- 
karbati v. Cotton Ginning Co., Ltd., 
Cawnpore (Official Liquidator) 
(1887), I. L. R. 9 All. 366.— DID. 

1. Notice of cdUs — Whether suffi- 
cient.} — A contract between a co. & a 
person who makes application for 
shares must be dealt with as ordinary 


contracts ; there must he an offer by 
the one to take shares, & an acceptance 
of such offer by the co. H. subscribed 
for shares in a co., but no shares were 
formally allotted to him by the 
directors. Calls were made by the 
general manager, & notices of such 
calls were sent by the secretary to, & 
received by H.» but the cans had 
never been authorised by the directors : 
— Held : the unauthorised acts of the 
officers named could not be construed 
to he an allotment, or a notification of 
an allotment of stock, so as to hind the 
co. or prove an acceptance of H. s 
subscription for Btock. — Re Bolt & 
Iron Co., Hovenden’s Case (1884), 10 
P. R. 434.— CAN. 

m. .] — Notice of a call 

cannot be regarded as equivalent to 
notice of allotment. — Re Canadian 
Tin Plate Decorating Co., Morton’s 
Case (1906), 12 O. L. R. 594 ; 8 


W. R. 531.— CAN. 

i. .) — A person applied 

thirty shares in a oo., & paid the 
dication money. The co. never in 
7 way informed him that any shares 
i been allotted to him, nor did he 
*r in any way act as a shareholder, 
short, time after application ho told 
! secretary of the co. that ho would 
re nothing more to do with the co. 
tices, however, of calls, purporting 
he made in respect of thirty shares 
the co., were served upon him, to 
ich ho paid no hoed :-—//eW ; the 
nidators were not entitled Jo “ a Ye 
>ct.*s name placed upon the list oi 
itributories ; rnero notices of calls 
warded to appet. are not sufficient 
ideation that the shares have been 
)tted to him, in respect of which they 
•port to be made . — Re Roseville 
iry Factory Co. (Ltd.), Goodiet s 
3R (1891), 9 N. Z. L. R. 169.— N.Z# 
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subsequently reaches the allottee or not. — Re Im- 
perial Land Co. op Marseilles, Wall’s Case 
(1872), L. R. 15 Eq. 18 ; 42 L. J. Ch. 372. 

1739. .] — Re Imperial Land Co. of 

Marseilles, Harris’ Case, No. 1657, ante. 

1740. .] — Deft, applied for shares in 

pltfs.’ co. The co. allotted the shares to deft., & 
duly addressed to him, & posted a letter containing 
the notice of allotment, but the letter never was 
received by him : — Held : deft, was a shareholder. 
— Household Fire Insurance Co. v. Grant 
(1879), 4 Ex. D. 216 ; 48 L. J. Q. B. 577 ; 41 
L. T. 298 ; 44 J. P. 152 ; 27 W. R. 858, C. A. 
Annotations -Folld. Carta Para Gold Mining Co. v. Fast- 

ncdjgo (1882), 30 W. K, 880. Refd. Byrne v. Van Tien- 

hoven (1880), 49 L. J. Q. B. 316; Henthorn v. Fraser, 

[1892] 2 Ch. 27. Mentd. Heed v. Harvey (1880), 5 Q. B. D. 

184 ; Fry v. Baggio (1891), 40 W. H. 120. 

1741. .] — Deft, filled up an applica- 

tion for shares in pltf. co. which stated that Is. 
per share was paid upon application. This he 
did at the request of B. — not an agent of the co. — 
who asked deft, to do it to enable the directors to 
go to allotment, at the same time telling him that 
if the application was made use of he would be 
held harmless. The amount payable upon appli- 
cation was paid into the co.’s bank, but not by 
deft. The co. sued for unpaid calls, & a clerk of 
the co. swore by affidavit that a letter of allotment 
was duly posted to deft. Deft, swore that the 
letter was never received. On an application by 
the co. to sign judgment under order 14, a Div. Ct. 
gave deft, unconditional leave to defend. On 
appeal : — Held : there was no defence to the 
action if the letter of allotment was posted. — 
Carta Para Gold Mining Co., Ltd. v. Fastnedge 
(1882), 30 W. R. 880, 0. A. 

1742. What constitutes posting — Not handing to 
postman.] — J . applied for shares in a co. but before 
the letter of allotment was posted — except by 
being delivered to a postman in a London street 
to be posted by him — a letter withdrawing his 
application was delivered at the co.’s registered 
office & opened by the secretary. By the rules 
of the Post Office town postmen are forbidden to 
take charge of letters for the post : — Held : the 
withdrawal was received by the co. before the 
allotment letter was posted, & there was no con- 
tract by J. to take the shares. — Re London & 
Northern Bank, Ex p. Jones, 11900] 1 Oh. 220 ; 
69 L. J . Oh. 24 ; 81 L. T. 512 ; 7 Mans. 60. 

Proof of posting.] — See No. 1731, wife. 

F. Acquiescence in Allotment. 

(a) By Directors . 

1743. Conduct amounting to acceptance — Resolu- 
tion for allotment to members of managing com- 
mittee — Allotment reported to meeting of committee 

PART III. SECT. 17, SUB-SECT. 3.— 

F. (a). 

o. Conduct amounting to accept - 
ance — Acquiescence in election as direc- 
tor — & insufficient repudiation of in - 
validly allotted shares.] — An allotment 
of shares having been made to H. at 
a mooting of directors in July, 1892, 
his name was entered on the share 
register for the shares. The allotment 
was in fact void, as there had not been 
a quorum at tho meeting. H. was 
subsequently elected a director as the 
holder of these shares, Sc he acquiesced 
in his election at the time : — Held : (1) 
there was evidence of a contract to 
take shares apart from the allotment, Sc 
H.’s name must be put on tho list of 
contributories for the shares unless he 
had been induced to take the shares 


though no allotment — Minute of resolution signed 
by chairman.] — A. was one of the provisional 
committee & also one of the managing committee 
of a railway co., directed to be wound up under 
1844 Act. By a resolution of the committee, it 
was resolved that the committee of allotment 
should make an allotment, according to a scheme, 
under which each of the managing committee 
should have 500 shares. By a minute made at a 
meeting of the managing committee, signed by A. 
as chairman, it was reported that the committee 
had completed the allotment of shares according 
to the above-mentioned scheme. Nothing further, 
however, was done as to this allotment : — Held : 
A. was properly put on the list of contributories in 
respect of 500 shares. — Re Oxford & Worcester 
Extension & Chester Junction Ry. Co., Ex p. 
Morrison (1851), 20 L. J. Ch. 296 ; 16 L. T. O. S. 
434 ; 15 Jur. 346. 

Annotation : — Distd. Re Oxford & Worcester Extension & 

Chester Junction Ry., Ex p. Sharp & James (1852), 21 

L. J. Ch. 767. 

1744 , Members present at meet- 

ing.] — B. & D. were members of the managing 
committee of a provisionally registered railway 
co., & as such had allotted to them & accepted 
100 shares in the co. : at a meeting of the managing 
committee, an instruction was given for the allot- 
ment of shares according to a scheme by which 
500 shares were reserved to each member of the 
managing committee ; a report was made by the 
secretary of the co. at a subsequent meeting, at 
which B. & D. were both present, that shares had 
been allotted according to the scheme ; but no 
further evidence appeared of allotment of shares 
to, or acceptance of shares by, the members of the 
committee ; B. & D. subsequently executed the 
Parliamentary contract in respect of 100 shares 
only : — Held : on the winding up of the co., the 
liability of B. & D. as contributories was limited 
to the 100 shares, & was not affected by the pro- 
posed reservation of the 500 shares. — Re Oxford 
& Worcester Extension & Chester Junction 
Ry. Co., Sharp & James’s Case (1852), 1 De 
G. M. & G. 565 ; 21 L. J. Ch. 767 ; 19 L. T. O. S. 
193 ; 16 Jur. 579 ; 42 E. R. 671, L. C. 

1745 , Resolution reciting allotment of 

shares — No evidence of knowledge of director of 
minute of resolution.] — A director of a railway 
co. signed the arts, of assocn. as a holder of 25 
shares, but applied for fifty shares, which was the 
qualification of a director under the arts. No 
allotment of shares was made ; — Held : he was a 
contributory for 25 shares only. 

A resolution was passed at a meeting of directors, 
reciting a list of shareholders, in which applt., who 
was a director, was put down for 50 shares. Applt. 
was not present at the meeting, & denied all 
knowledge of the resolution, although he was 
present at the next subsequent meeting ; — Held : 


by misrepresentation & had repudiated 
tho contract previously to the liquida- 
tion. 

After H. had acquiesced in his 
©lection as director no became sus- 
picious that misrepresentations had 
been made to him, Sc a week after his 
election ho wrote requesting that his 
name should be removed from the list 
of directors & tho list of shareholders, 
without Btating tho grounds for that 
request. He took no further step 
previously to the liquidation :-~Hcld : 
that did not amount to sufficient re- 
pudiation of his contract to take shares, 
as what was done did not amount to a 
fresh agreement binding on H. so as 
to disentitle him to claim any benefit 
from the shares, Sc on the co. so as to 
preclude them from making any claim 


on H. as a shareholder . — Re New 
South Wales Refrigerating & 
Meat Export Co., Ltd., Head's Case 
(1894), 15 N. S. W. Eq. 121.— AUS. 

p. Presence at meeting at 

which shares allotted — <Sb consent to 
entry of name in register .] — A form of 
application for new shares to bo issued 
by a co. was headed “ Conditional on 
7,500 eharos being allotted." On this 
form of application T. applied for 1,000 
shares, & other persons for various 
small parcels. M., a direotor of tho 
co., under the belief that tho words of 
tho condition meant conditional on 
7,500 shares in all, not 7,500 shares of 
the new issue being allotted, applied 
for so many shares of the new issue 
as would, with the shares originally 
issued, Sc those of the new issue already 
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m the absence of proof that the minutes of the 
^ >eyious mee ^ing were duly read & confirmed at 
the subsequent meeting — which it appeared was 
not always done — applt. was not bound by the 
insertion of his name for fifty shares . — Re Llan- 
HAitR Y Hematite Iron Co., Tothill’s Case 
(I 80 5 ), 1 Ch. App. 85 ; 35 L. J. Ch. 120 ; 13 L. T. 

4 . 85 l 1 Jur ' N - S. 1009 ; 14 W. B. 153, L. JJ. 
Annotation Distd. Re British & American Telegraph Co., 
Fowler’s Case (1872), L. K. 14 Eq. 316. 


1746. 


-.] — A director of a co. is 


not necessarily bound to know the contents of all 
the books & documents of the co. 

In Apr., 1877, H. became a director of a co., 
which was subject to 1802 Act, Table A., by which 
no share qualification is necessary for a director. 
On May 1, a resolution was passed by the board, 
H. not being present, “ that the 608 shares applied 
for be allotted, & that letters of allotment be at 
once sent out. ,, Fifty of these 608 shares were 
subsequently entered in the name of H. on the 
register of shareholders. H. never applied for 
any shares, & never received any letter of allot- 
ment, & never knew that his name was on the 
register until after the commencement of the 
winding up of the co., when he at once repudiated 
his liability : — Held : H. was not bound, as direc- 
tor, to know the contents of the register of the 
shareholders, & his name must be removed from 
the list of contributories. — lie Wincham Ship- 
building, Boiler & Salt Co., Hallmark’s Case 
(1878), 9 Ch. D. 329 ; 47 L. .1. Ch. 808 ; 38 L. T. 
600; 20 W. B. 824, C. A. 

Annotations : — Apld. Re Patent Davit & Boat Detaching' 

Co. Uanken’H Case (1879), 39 L. T. 6G4. Refd Re. 

Denham (1883), 25 Ch. D. 752 ; Re Printing Telegraph & 

Construction Co. of Agenco Havas, Ex p. Caramel 1, [1894] 

1 Ch. 528 ; Dovey v. Cory, [1901] A. C. 477. 

1747. Acting as director — Before receipt of 

notice of allotment.] — A. on being invited to 
become a director of a banking co. about to be 
established gave a verbal assent, provided ho 
should be satisfied that a certain proportion of the 
capital had been subscribed, & that certain persons 
named in the prospectus would actually join the 
board. He attended one board meeting, & so far 
took part in the business as on that occasion to 
sign a cheque together with one of the directors. 
On receiving, a few days afterwards, a letter of 
allotment of the shares necessary to qualify him, 
he at once returned it, declining at the same time 
to act as director, as he was not satisfied upon the 
two points stipulated for by him. The secretary 
wrote back, stating that A.’s resignation had been 
accepted. A. had nothing more to do with the 
bank : — Held : he was not liable as a contributory. 


— Re Peninsular, West Indian, & Southern 
Bank, Austin’s Case (1806), L. B. 2 Eq. 435 ; 15 
L. T. 140 ; 14 W. B. 1010. 

Annotations: — Consd. Re Groat Oceanic Telegraph, Har- 
ward’s Case (1871), L. R. 13 Eq. 30; Re Freehold & 
General Investment Co., Green’s Case (1874), L. R. 18 Eq. 
428. Refd. Re Colombia Chomical Factory Manure & 
Phosphate Works, Hewitt’s Case, Brett’s Case (1883), 25 
Ch. D. 283. 

1748. No letter of allotment sent.] — 

Re International Contract Co., Levita’s 
Case, No. 1710, ante. 

1749. Attendance at meeting at which calls 

made — Receipt of notice of calls.]— N. became 
one of the original directors of a railway co. at 
the solicitation of B., the promoter of, & subse- 
quently solr. to, the co. The qualification of a 
director was twenty shares, but B. promised N. 
that he should have twenty fully paid-up shares 
given to him as his qualification. The co. was not 
bound by this promise, & had no power to allot 
paid-up shares except for value received. N. 
acted as a director of the co., & received fees for 
his services. He was from time to time present 
at the sealing of the register, on which his name 
was entered as the holder of twenty unpaid shares, 
& at directors’ meetings when calls were made. 
He also received notices of calls due on these 
shares, but he took no notice of the applications. 
He also concurred in a report, wliich spoke of him 
as eligible for election as director. Subsequently 
B. procured twenty fully paid-up shares to be 
transferred to N., & N.’s name then stood on the 
register as the holder of twenty fully paid-up 
shares, & twenty other shares on which nothing 
had been paid. No letter of allotment was ever 
sent to N. : — Held : N. was holder as well of the 
twenty unpaid shares as of the twenty fully paid-up 
shares. — Ilfracombe By. Co. v. Nash (1870), 22 
L. T. 209 ; 18 W. B. 431. 

1750. Election as chairman In consideration 

of agreement to take shares.] — Re Universal 
Non-Tariff Fire Insurance Co., Bitso’s Case, 
No. 1690, ante . 

1751. Attendance at meeting at which 

allotment confirmed.] — Pltf. co. was constituted 
by seven persons signing the memorandum of 
assocn. Afterwards they all were summoned to 
attend a meeting, but only four attended & they 
elected three directors. These three elected three 
other directors. The three original directors 
resigned, & afterwards one of the remaining 
directors sent in his resignation. Deft, then 
applied for fifty shares. The two remaining direc- 
tors resolved that fifty shares should be allotted 
to deft., that he should be appointed a director, & 


applied for, make a total number of 
7,500 shares issued in the co. The 
directors, in purported compliance 
with applications therefor, subse- 
quently allotted to T. 1,000 shares, & 
on a later date allotted to M. & to the 
other appets. respectively the shares 
applied for by them, & the names wore 
placed on the register. M. was him- 
self present at, & as a director took 
part in, the allotment of shares to 
himself, Sc he paid the application & 
allotment moneys in respect thcroof 
but made no further payments. The 
co. then went into voluntary liquida- 
tion. Four months later M. having 
applied to the ct. to have his name 
removed from the register & list of 
contributories in respect of shares 
allotted to him ; — Held : his name 
having been placed on the register 
with his consent, he was a person who 
had agreed to become a member of 
the co. in relation to those shares, & 
continuing as such up to the date of 
liquidation, he was now too late in 
applying. — M urray v. Leonard Heat 


Electric Co., Ltd. (In Liquidation), 
[1922] V. L. R. 728.— AUS. 

q. & acceptance of di- 

rector's fee. ] — A director, one of the 
founder of a co. who was one of the 
subscribers to its memorandum & arts, 
of assocn. & who was present at the 
meeting at which shares were allotted 
to him, & joined in the proceedings Sc 
received a director’s fee for doing so, 
sought to repudiate his liability upon 
his shares upon the ground that they 
had been allotted in broach of Com- 
panies Act, 1908, s. 95 : — Held : ho 
was estopped from so doing.— Short - 
land Flat Gold-Mining Co., Ltd. v . 
Kneebonk (1912), 31 N. Z. L. R. 
1039.— N.Z. 

r. Agreement between directors to 
take up unaccepted balance of issue — 
Subsequent decease of assenting director.] 
— The direotors of a co. submitted a 
report in which it was stated that they 
had agreed to take up amongst them- 
selves an unaccepted balance of a new 
issue of shares whioh had been issued 


at a premium. The report was ap- 
proved at a general meeting of share- 
holders. One of the directors, C., was 
present at the meetings of the directors 
when the report was prepared Sc ad- 
justed & also at the meeting of the 
shareholders when the report was 
adopted. After his death, which 
occurred about 11 months after that 
meeting, tho sharos haviDg fallen in 
value considerably in the meantime, 
the co. placed his name on tho register 
as holder of an eighth part, there being 
8 directors, of tho unaccepted shares 
& demanded payment of the issue 
price thereof from his representative. 
In a petition for rectification of the 
register by tho doletion of the entry, 
on the ground that C. had never agreed 
to take tho shares, it was admitted by 
the eo. that he had never accepted in 
writing Sc that no notice of allotment 
had been sent to him. It appeared 
that at tho time when tho report was 
issued C. held a larger number of shares 
than any other director : — Held : the 
statement in the report constituted a 
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that the resignation of the retiring director should 
be accepted. Deft, afterwards attended a meeting 
of the directors, confirmed the allotment to him- 
self, & joined in passing a resolution, that the 
shares allotted to himself should be paid up in full 
forthwith. Deft, subsequently withdrew his appli- 
cation & refused to pay the amount of the shares 
allotted to him. By the arts, of assocn. the num- 
ber of the directors was to be not less than three, 
& any casual vacancy occurring in the board 
might be filled up by the board, & the continuing 
board might act notwithstanding any vacancy 
in their body : — Held ; deft, was liable to pay the 
amount of the shares. — York Tramways Co. v. 
Willows (1882), 8 Q. B. D. 685 ; 51 L. J. Q. B. 
257 ; 46 L. T. 296 ; 30 W. R. 624, C. A. 

Annotations : — Reid, lie London & Southern Counties Free- 
hold Land Co. (1885). 31 Ch. D. 223 ; Faure Electric 
Accumulator Co. v. Phillipart (1888), 58 L. T. 525. Mentd. 
Municipal Freehold Land Co. v. Pollington (1890), 59 
L. J. Ch. 734 ; Dawson v. African Consolidated Lands 8c 
Trading Co., [1898] 1 Ch. 6 : Re Fireproof Doors, Umney 
v . Fireproof Doors. 11916] 2 Ch. 142. 

Compare No. 1513, ante . 

(b) By Others . 

See, also , Sect. 12, sub-sect. 3, C., ante, 

1752* Conduct amounting to acquiescence — 
Acting as shareholder — With knowledge that shares 
invalidly issued.]— Be Railway Time Tables Pub- 
lishing Co., Ex p . Sandys, No. 1841, post, 

1753. .] — On June 17, 1892, H. signed 

& delivered to the promoters of a co. a letter 
agreeing that upon the public issue of its shares 
he would, in consideration of a percentage, sub- 
scribe for 400 shares. If the whole issue was 
bond fide subscribed for by the public, no allotment 
was to be made to H. The letter also contained 
an authority to the promoters, in the event of H. 
not applying for shares, to apply for them in his 
name, & an authority to the directors to allot 
them to him, “ This engagement is binding on 
me for two months from this date.” The shares 
were offered to the public on June 20, 21 & 22, 
but very few applications were made. On July 1 , 
when the public subscription list was closed, the 
promoters signed a memorandum at the foot of 


the letter, dated July 1, 1892, & accepting H.’s 
offer. The letter with the memorandum thereon 
& an application by the promoters in H.’s name 
were on the same day sent to the co., & the shares 
were thereupon allotted to H. His name was put 
on the register of shareholders. He knew of this, 
& he paid the co. the allotment money in respect 
of the shares, received Ms certificates & on two 
occasions voted by proxy ; but it was not shown 
that he knew when the offer was accepted. The 
name was still on the register when the co. went 
into liquidation nearly two years afterwards : — 
Held: (1) (Vaughan Williams, J.) the pro- 
moters could not wait to see the result of the 
invitation to the public, & after it had failed, 
accept H.’s offer, & he was not liable as a con- 
tributory ; (2) (Dopes & Kay, L.JJ., Lindley, 
L.J., dubitante) the expression “ TMs engagement 
is binding on me for two months ” meant that 
the offer made by the letter was to be open for 
acceptance for two months ; the shares, there- 
fore, were properly applied for in H.’s name, & 
the allotment to Mm was valid ; (3) whether the 
application for shares was authorised or not, H., 
having accepted them without inquiry, & having 
acted as a shareholder for nearly two years up to 
the time of the winding up, could not now be heard 
to contend that he was not a shareholder. — Be 
Hemp, Yarn & Cordage Co., Hindley’s Case, 
[1896] 2 Ch. 121 ; 65 L. J. Ch. 591 ; 74 L. T. 
627; 44 W. R. 630; 12 T. L. R. 366 ; 40 Sol. Jo. 
478 ; 3 Mans. 187, C. A. 

Annotation : — As to (2) Reid. Re Consort Deop Levol Gold 

Mines, Exp. Stark, [1897] 1 Ch. 575. 

1754. Non-repudiation of allotment — Appli- 

cation for certificates — Amalgamation of companies 
void.] — Re United Ports & General Insurance 
Co., Beck’s Case, No. 1674, ante. 

1755. Execution of transfer.] — Re Peru- 

vian Rys. Co., Crawley’s Case, Robinson’s Case, 
No. 1710, ante. 

1756. In belief that necessary for 

cancelling name In register.] — In May, 1866, S., 
the managing director of a co., caused L.’s name 
to be signed to an application for 300 shares in the 
co. L. heard noticing about this till Sept. 1866, 
when he was applied to for a call on these shares, 
which had been allotted to Mm & registered in 


contract between the directors & the 
c°. which the former were bound to 
fulfll ; that equality of division being 
the most favourable view for C„ the 
, co. were at least entitled to enter one- 
eighth part against his name.— Cur- 
sor’s Trustee v. Caledonian Herit- 
able Security Co. (1880), 7 R. (Ct„ 
of Sess.) 479 ; 17 Sc. L. It. 301— SCOT. 

PART III. SECT. 17, SUB-SECT. 3.— 

F. (b.) 

■. Conduct amounting to acquiescence 
— Acting as shareholder — Payment of 
calls.] — An original shareholder in the 
°. Co. having, after 16 Viet, c 51, 
paid the calls before then made on his 
shares, & voted at a meeting of share- 
holders, was precluded from claiming 
the repayment of his instalments 
under sect. 4 of the Act.— Barrow v. 
Ontario, Simcoe & Huron Rr. Co. 
(1853), H U. C. R. 124.-HDAN. 

, .3 — A person in 

whose name shares are applied for 
without his authority, but who receives 
notice of allotment 8c pays calls, cannot 
afterwards repudiate the shares. — 
Southland Frozen Meat 8c Produce 

3N > .TL C R. < 20 T 8 I ;iN.Z: OrrKR 

*, — 7; — - Non-repudiation of 
allotment.] C. had subscribed for two 
snares in a co. There was no evidence 


that any shares were allotted to him or 
notice of allotment given ; but he had 
received notices of three meetings of 
sharehoiders &, although he did not 
attend, ho never repudiated or with- 
drew his subscription Held : he 
must be taken to have accepted the 
notices as sufficient intimation that 
his subscription had been accepted 8c 
he had become a shareholder, & he 
could not escape liability.— Re Man- 
chester Stores, Ltd. (1922), 69 
D. L. R. 669; 51 O. L. It. 637.— CAN. 

b - — -- Payment of divi • 

aend. ] — Subscribers for shares in the 
stock of a co. who have already paid 
one call cannot be hoard to deny the 
allotment of their shares. — Morden 

Co * v - Heokels 

( A 9 * 08 ) ’JL2y’ L * 715 I I 7 Man. L. R. 
557.— CAN. 

4 *— Execution of transfer.)— 

A. having agreed to take from a limited 
00 . in part payment of the price of his 
interest in an estate sold to the co. 
shares & debentures to the value of 
*430, a certificate for an allotment of 
300 £5 shares on which £1 per share 
had been paid up, 8c a debenture for 
£130 were sent to him. A. refused to 
accept the shares 8c intimated to the 
that % he would incur no 
liability 8c would only take payment 
in cash or debentures. A. was put on 
the register as holder of the 300 shares 


without his knowledge or consent. 
Subsequently A. while refusing to take 
the shares arranged with the secretary 
that 430 shares on which £1 had been 
paid up should be given to B., his 
servant. The secretary then sent to 

A. a transfer by a stranger in favour of 

B. of 130 shares on which £1 had boon 
paid up, 8c a tranefer to bo signed by 
A. in favour of B. of the 300 shares 
standing in A.*s name. A. signed the 
latter transfer & both transfers were 
in terms of the rules, approved by the 
directors & B. entered in the register 
as holder of the 430 shares. At this 
date the co. was in good repute, but 
three years after it went into liquida- 
tion. In a note by the liquidator 
praying to have the register rectified 
by removing B.’s name 8c inserting 
A. *s name ; — Held : as A. had never 
agreed to be a shareholder of the 00 ., 
the entry of his name on the register 
& his signing the transfer merely for 
the purpose of having it removed did 
not make him a shareholder. Note 
refused. — Florida Mortgage & In- 
vestment Co. v. Bayley (1890), 17 
R. (a. of Sess.) 525 ; 27 Sc. L. R. 
419.— SCOT. 

c- Company formed to pur- 

chase land — Defendant member of com- 
pany — No knowledge of contents of 
articles of association. ]— Certain per- 
sons, including deft., who had formed 
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his name. On asking for an explanation, he was 
informed by S. that it was all a mistake, So that 
if he would, execute a transfer he would be freed 
from all liability. L. accordingly executed a 
transfer in blank, which was sent to S. who filled 
it up with only 200 of the shares. In Mar. 1867, 
L. was applied to for a call on the remaining 100 
shares, So he then wrote to the secretary of the 
co., stating that he had never applied for the 
shares, So requesting that His name might be 
removed from the register. This request & a 
subsequent one having been disregarded, L. now 
made an application to the ct., under 1862 Act, 
s. 35, that the register of members might be 
rectified by omitting his name i — Held : ( 1 ) the 
execution of the transfer was not an act of acquies- 
cence on L.’s part, & he was entitled to have his 
name removed. 

In Apr. 1867, he informed the directors of the 
circumstances for the first 4 time, So asked them to 
remove his name from the register, which was 
not done, So calls were made on him from time to 
time down to Oct. 1868, which he did not pay, So 
for which he was not sued. In Feb. 1869, he 
moved, under sect. 35, to have the register rectified 
by the omission of his name. 

(2) He was not too late in asserting his right 
to have his name removed. — Re Cheltenham So 
Swansea Railway Carriage & Waggon Co., 
Little’s Case (1869), 20 L. T. 162; 17 W. R. 461. 

1757. Application after allotment — Allot- 

ment unknown to allottee — Authority of agent to 
accept allotment.] — Shares were allotted to L. 
without his knowledge, on the application of M. 
Afterwards L., at M.’s request, sent in a formal 
application for the shares. No notice of allotment 
was sent to him. M. paid the deposit on the shares 
So received the share certificates, & also a dividend 
which was subsequently declared. L.’s name was 
on the register when the co. was ordered to be 
wound up : — Held : L. had constituted M., his 
agent, to accept the shares, & he was properly 
placed on the list as a contributory of the co. — 
Re International Contract Co., Levita’s 
Case (1870), 5 Ch. App. 489 ; 39 L. J. Ch. 673 ; 
22 L. T. 395 ; 18 W. R. 476, L. J. 

Annotations : — Reid. Re Disderi (1870), L. II. 11 Eq. 242 ; 

Re Hercules Insce., Pugh & Sliarmau’s Case (1872), 

L. R. 13 Eq. 566. 

1758 . Application subsequently 

withdrawn.] — Where a co. allotted shares to A., 
who at the time, had not applied for them, So who, 
when he subsequently did apply, was unaware of 
the previous allotment : — Held : the allotment 
previous to application was invalid ; &, as A. had 
withdrawn his subsequent application, his name 
must be removed from the register of the members. 
— Re Northern Electric Wire So Cable Manu- 
facturing Co., Ltd., Ex p. Hall (1890), 63 L. T. 
369 ; 6 T. L. R. 437 ; 2 Meg. 288. 

1759. On amalgamation of companies — 

Acknowledgment of new certificates.] — A co. 


agreed, under circumstances which made it 
doubtful whether the agreement was binding on 
the shareholders, to transfer its business to a new 
co., one of the terms of the agreement being, that 
each shareholder in the old co. should become a 
shareholder in the new co. The shareholders in 
the old co. were accordingly registered as having 
transferred their shares to the new co., So share 
certificates in the new co. were sent to each share- 
holder in the old co. Both the cos. were after- 
wards wound up : — Held : (1) a shareholder who 
had acknowledged the receipt of the certificates, 
So had retained them, was a shareholder in the 
new co. ; (2) a shareholder who had taken no 
notice of the communication, So had done nothing 
in relation to the agreement, was not a shareholder 
in the new eo. — Re Empire Assurance Corpn., 
Chatlis’s Case, Somerville’s Case (1871), 6 
Ch. App. 266 ; 23 L. T. 882 ; sub nom . Re Empire 
Assurance Corpn., Challis’s Case, Fordyce’s 
Case, Somerville’s Case, 40 L. J. Ch. 431 ; 19 
W. R. 453, L. C. 

Annotations: — As to (1) Folld. Re Bank of Hindustan, 

China Sc Japan, Campbell's Case, Hippisley's Case (1873), 

9 Ch. App. 1. Distd. Re Empire Assce. Corpn., Dougan's 

Caso (1873), 8 Ch. App. 540. 

1760. Retention of new certificates 

without acknowledgment.] — Re Empire Assur- 
ance Corpn., Challis’s Case, Somerville’s Case, 
No. 1759, ante, 

1781 . Non-acknowledgment of allotment.] 

— On Oct. 3, 1889, at a meeting of the directors 
of a co. “ it was resolved that 9242 shares be So 
are hereby allotted to the following, being the 
nominees of the vendor.” R. was named in the 
list of nominees as allottee of ten shares. On 
Oct. 7, 1889, the secretary of the co. by letter 
informed R. that ten fully paid-up shares had been 
allotted to him. R. did not reply to this letter. 
The agreements under which these shares were 
allotted were not filed with the Registrar of 
Joint-Stock Cos. No shares were issued under 
the allotment. On Oct. 28, 1889, an agreement 
was entered into between the co. So B., the vendor, 
which provided for the issue to the vendor or his 
nominees of 60,000 fully paid-up shares. On 
Nov. 20, 1889, the allotment of the 9242 shares 
was cancelled, & in pursuance of the agreement 
of Oct 28, 1889, the shares were re-allotted to the 
vendor So his nominees, including R. The agree- 
ment of Oct. 28, 1889, was filed with the Registrar 
of Joint-Stock Cos. In Nov. 1890, the co. was 
ordered to be wound up, So R. was placed on the 
list of contributories in respect of ten wholly 
unpaid shares. On summons to vary the cer- 
tificate of the chief clerk ; — Held : (1) the contract 
of Oct. 28, 1889, was a sufficient contract in 
writing within 1867 Act, s. 25 ; (2) the shares 
being issued after that date must be regarded as 
fully paid-up shares ; (3) the non-reply by R. to 
the letter of Oct. 7, 1889, did not constitute 
acceptance by R. to become a member of the co. 


a syndicate to purchase Sc had pur- 
chased a particular piece of land, met 
together Sc agreed to form a limited co. 
to take over the land, certain scrip In 
the co. to be allotted to each member 
of the syndicate. At such meeting 
the question of drawing up the memo- 
randum & arts, of assocn. were dis- 
cussed, Sc it was agreed that it Bhouid 
be left to the solr. of the syndicate to 
draw them up Sc register the eo. The 
solr. accordingly did so, Sc inoluded in 
the objects for which the co. was 
formed, power to purchase land in 
any ox tne Australasian Colonies, Sc 
other powers not necessary for a land 
oo. Immediately after the registration, 
scrip for deft. 's proportion of shares 


was sent to him. He did not know of 
the provisions of the memorandum of 
assocn. or arts., or make any inquiries 
as to them for over three years, during 
whioh the co. went on dealing with 
strangers. Meanwhile instalments on 
his shares became due, which he did 
not pay. When the oo. becoming a 
failure, eventually pressed him for 
payment, he refused to pay on the 
ground that the oo. registered was not 
the eo. he had agreed to join, which 
was a oo. to purchase this particular 
> of land only. On action brought 
the co. for suoh instalments : — 
: the solr. was the agent of deft., 
among others, to draw up the memo- 
randum Sc arts, of assocn., Sc it was 


deft.*s duty to see, within a reasonable 
time, that the agent had not exceeded 
his authority Sc as ho had allowed an 
unreasonable time to go by without 
objection, he was liable. — Osborne 
Park Land Sc Investment Co., Ltd. 
v. Peoo (1892), 18 V. L. It. 515.— 
AUS. 

d. No formal allotment before 

receiving certificate of shares ,) — Where 
a person whose name is upon the 
register of a co. which has gone into 
liquidation receives no formal notlco 
of allotment of the shares in respect 
of which his name is upon the register, 
but receives a certificate of these 
shares, which he retains. Sc only 
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Sect. 17 . — The contract to i-ake shares: Sub-sect . 3, 
F . (b) & G . Sect . 18 : Sub-sects . 1, 2 cfc 3, .4.] 

in respect of the shares . — Re Staffordshire Gas 
& Coke Co., Ltd., IUtshworth’s Case (1891), 
66 L. T. 48. 

Annotation : — Generally , Reid. Re Staffordshire Gas & Coke 

Co., Ex p. Nicholson (1892), 66 L. T. 413. 

See, also , No. 1759, ante. 

1762. Delay — Four days .] — Re Bowron, 

Baily & Co., Ex p. Baily, No. 1694, ante. 

1763. Allottee on yachting cruise.] — 

Re United Ports & General Insurance Co., 
Wynne’s Case, No. 1673, ante. 

1764. Repudiation — No further steps taken 

till after winding up.] — Re Monarch Insurance 
C o., Gorrissen’s Case, No. 1480, ante. 

1765. .] — Re Whitley Part- 

ners, Ltd., Steel’s Case, No. 1724, ante. 

1700. .] — S., being appointed auditor 

of a co., whose office was at the place of business 
of the firm of accountants of which he was a 
member, he keeping the key of the safe in which 
the books were kept, assisted in making up the 
minute-book, & his name was entered for twenty 
shares on the register, the memorandum of assocn. 
being signed by II. for him. He, however, never 
applied for shares, paid nothing <te never acted as 
auditor, except as to the minute-book, & when 
he received a letter of allotment, repudiated his 
liability. He swore that he never looked into the 
books, never authorised II. to sign for him, & 
knew nothing of his name appearing as a share- 
holder : — Held : he was not liable as a contribu- 
tory . — Re Land Shipping Colliery Co., Milford 
Haven, Ltd. (1808), 18 L. T. 780. 

Loss of right to rectification of register.] — See , 
generally , Sect. 13, sub-sect. 5, B. ( / ), ante. 

O. Avoidance of Allotment. 

See, now , 1908 Act, s. 86. 

1767. Who may avoid — Whether company or 
shareholder.] — Burton v. Bevan, No. 1052, ante. 

1768. Liquidator — On behalf of company.] 

— Re Sly, Spink & Co., No. 1662, ante. 

Infant .] — See Sub-sect. 3, D. (e), ante. 

Sec , also, No. 1649, ante. 

1769. Time for — Conditional allotment — Before 
condition fulfilled .] — Re Warren’s Blacking Co., 
Pentelow’s Case, No. 1682, ante. 

1770. .] — Finance & Issue, Ltd. v . Cana- 

dian Produce Corpn., Ltd., No. 1649, ante. 

1771. Statutory period — Whether notice of 

avoidance within period sufficient.] — Re National 
Motor Mail-Coach Co., Ltd., Anstis’ & 
McLean’s Claims, No. 1651, ante. 


Grounds for— -Allotment Invalid.] — See Sub- 
sect. 3, C., ante. 

Allotment not binding on allottee .] — See 

Sub-sect. 3, D., ante . 

Application induced by misrepresentation.] 

— See Sub-sect. 1, G., ante. 

In prospectus.] — See Sect. 8, sub-sect. 

3, ante. 

1772. Notice of avoidance— Sufficiency — Whether 
grounds must be stated.] — Re National Motor 
Mail-Coach Co., Ltd., Anstis’ & McLean’s 
Claims, No. 1651, ante. 

Notice to agent.] — See No. 1697, ante. 

1773. Effect of avoidance — By infant — Shares 
saleable — Whether failure of consideration.] — 

On the issue of the prospectus of a co., pltf., who 
was an infant, applied for shares, & she paid the 
amounts due on application & on allotment. 
Being unable to pay any further calls, she re- 
scinded the contract & sued the co. for the money 
that she had paid, as being money paid for a con- 
sideration that had wholly failed : — Held : though 
pltf., being an infant, was entitled to rescind the 
contract, yet, as she could have sold her right to 
the shares, there had not been a total failure of 
consideration, & the action failed. — Steinberg v. 
Scala (Leeds), Ltd., [1923] 2 Ch. 452 ; 92 

L. J. K. B. 944 ; 129 L. T. 624 ; 39 T. L. R. 542 ; 
67 Sol. Jo. 656, C. A. 

Liability of director.] — See No. 1652, ante , A, 
generally , Sect. 28, sub-sect. 6, post. 

Loss of right — By acquiescence in allotment.] — 
See Sub-sect. 3, F., Sect. 8, sub-sect. 3, F. (h), ante. 

By winding up of company.] — See Nos. 

1480, 1564, 1697, ante. 

Compare Sect. 8, sub-sects. 3, E., 4, C., & Sect. 
13, sub-sect. 5, B. ( / ), ante. 

1774. Adverse judgment in action for calls 

— Subsequent decision that allotment void.] — Re 

United Ports & General Insurance Co., 
Nelson’s Case, [1874] W. N. 197. 

Annotation : — Reid. Reid v. London & North Staffordshire 
Fire Insee. (1883), 49 L. T. 468. 

Cancellation of allotment — Whether valid.] — 

See Nos. 2713, 2714, 2718, post. 


Sect. 18.- SHARE CERTIFICATES AND SCRIP. 

Sub-sect. 1. — Nature of. 

Mere admission that shares registered in name of 
holder .] — See No. 2412, post . 

1775. Primfi facie evidence of title only.] — 

Henderson v. Coulson, Wagner v. Coulson 

(1889), 6 T. L. B. 28. 

1776. .] — Burkinshaw v. Nicolls, No. 

1953, post . 


repudiates when the co. considering 
it necessary bo to do, makes a formal 
allotment of the shares, & calls upon 
him for the payment of the allotment 
money, the ct. will not order Ills name 
to he removed from the register . — Re 
Nentjiorn Public Battery Co. 
(Ltd.), Strong's Case (1891), 9 

N. Z. L. K. 197— N.Z. 

0 . Delay — Two years.] — An 

alleged misrepresentation in a pro- 
spectus on which deft, relied as ground 
for rescission of his agreement to take 
shares having been brought to his 
notice shortly after the contract to 
take shares had been made, 8c he 
having taken no steps in the matter 
till two years afterwards, when he had 
boon sued on the contract : — Semble : 
even if the misrepresentations had 
originally furnished a good ground of 
defence, deft, would have been estopped 
from raising it by the presumption of 
acquiescence arising from lapse of 
time. — Adamanta Diamond Mining 


Co. v . Wege (1883), 2 H. C. 172. — 

S. AF. 

PART III. SECT. 17, SUB-SECT. 3.— 

G. 

f. Grounds for — Deed of associa- 
tion not executed.] — Guiding Star 
Gold Mining Co. v. Luth (1867), 4 
W. W. & A*B. 94.— AUS. 

g. Provisions of Companies 

Ordinance , North-West Territories , not 
complied with by company. ] — Under 
the Cob. Ordinance, North-West Terri- 
tories, either the amount mentioned in 
the memorandum 8c arts, of assocn. 
as the minimum subscription, or the 
whole amount of the share capital 
offered, must be subscribed for before 
allotment is proceeded with. 

Deft. co. proceeded to allotment 
when neither of those conditions had 
been complied with : — Held : pltfs. 
were entitled to have the allotments 
declared void 8c the money paid by 
them for the shares returned. — 


Pierson v. Crystal Ice Co., Ltd., 
[1917] 2 W. W. R. 1175.— CAN. 

PART III. SECT. 18, SUB-SECT. 1. 

h. Whether “ goods ” within Con- 
tract Act, 8. 108.] — Share certificates 
are moveable property 8c are “ goods ” 
within Indian Contract Act, s. 108. — 
Fazal v. Mangaldas (1921), I. L. R. 
46 Bom. 489.— IND. 

k. What amounts to “ issue " — 
Certificates retained in safe .] — Where a 
co. retained in its safe documents so 
worded as to certify that certain in- 
dividuals were registered proprietors 
of so many shares in the co. : — Held : 
the certificates had not been issued in 
terms of Act 39 of 1908. — R. v. Brand 
(1911), 2 C. P. D. 136.— S. AF. 

l. Where affixing of company* 8 seal 
unauthorised .] — Where a certificate of 
shares in proper form has been issued, 
but the affixing of the co.’s seal was 
unauthorised, such certificate is void, 
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1777. Not warranty of title.] — Re Ottos 

Kopje Diamond Mines, Ltd., No. 2423, post, 

1778. (1) jf a co., having a cer- 

tificate of shares in its possession, certificates a 
transfer of those shares to a proposing transferee, 
no duty is thrown on the co. with regard to the 
custody of the certificate, towards any person 
other than the proposing transferee, or any person 
claiming through him. 

(2) A share certificate is, under 1862 Act, s. 31, 
primd facie evidence only of the title of the regis- 
tered holder of the shares specified therein : it is 
not a negotiable instrument, nor is it a warranty of 
title on the part of the co. issuing it. If the co., 
having had a certificate lodged with it together 
with the transfer for certification, subsequently 
returns the certificate to the transferor in error, 
for instance, by a mistake on the part of the 
secretary, & so enables the transferor fraudulently 
to deal afresh with the shares comprised therein 
& to obtain an advance thereon from a person 
ignorant of the circumstances under which the 
certificate had come to the hands of the trans- 
feror, that person cannot maintain against the 
co. an action to recover the loss sustained by the 
fraud of the transferor on the ground that the 
co. was bound to have retained the certificate 
when lodged ; for the co. owes no duty of safe 
custody to the public at large. 

(3) The secretary of a co. does not, when giving 
a transferee of shares the usual receipt for the 
transfer upon its being lodged for registration, 
thereby bind the co. either to recognise the trans- 
feree’s title to the shares or to issue the corre- 
sponding share certificate. — Longman v. Bath 
Electric Tramways, Ltd., [1905] 1 Oh. 646 ; 74 
L. J. Oh. 424 ; 96 L. T. 743 ; 53 W. R. 480 ; 21 
T. L. R. 373 ; 12 Mans. 147, C. A. 

Annotatiori : — As to (2) Refd. Raiiiford v. Keith & Blackman 

Co. (1905), 74 L. J. Ch. 531. 

1779. Covenant by company In certificate — 
Whether binding — Covenant not to alter articles.] — 

Re Ladies’ Dress Assocn., Ltd., Pulbrook v . 
Ladies’ Dress Assoon. (Prior to 1903), cited in 
[1903] 2 Oh. at p. 513, O. A. 

Annotation : — Consd. Punt v. Symons, [1903] 2 Cli. 506. 

See, further, Sub-sect. 3, post , & compare Part 
IX., Sect. 8, sub-sect. 3, post. 

Whether negotiable instruments.] — See Bills 
of Exchange, Promissory Notes & Negotiable 
Instruments, Vol. VI., p. 451 et seq. 

Whether “ goods Within Factors Act, 1842 
(c. 39).] — See Agency, Vol. I., p. 335, No. 491. 


Sub-sect. 2. — Right of Shareholder to. 

1780. Under 1844 Act, s. 51.] — A person who 
has subscribed for shares in a joint stock co. com- 
pletely registered under the above Act, is not 


entitled to certificates under sect. 51 till he has 
executed the deed of settlement or a deed referring 
thereto. To state in a declaration that pltf. 
executed the deed of settlement, except as to a 
certain specified clause, is not equivalent to 
alleging that he executed the deed. — Wilkinson v, 
Anglo-Californian Gold Mining Co. (1852), 18 
Q. B. 728 ; 7 Ry. & Can. Cas. 511 ; 21 L. J. Q. B. 
327 ; 19 L. T. O. S. 181 ; 17 Jur. 230 ; 118 E. R. 
275. 

Annotations : — Refd. Stewart v, Anglo-Californian Gold 

Mining Co. (1852), 18 Q. B. 736 ; Murray v. Bush (1873), 

L. R. 6 H. L. 37 ; Exchange Bank of Yarmouth v. Blethen 

(1885), 10 App. Cas. 293. 

1781. Within reasonable time — Effect of state- 
ment in prospectus.] — Pltf. applied for 1,763 
shares on May 18, & paid the application moneys, 
& on May 20, received notice of allotment of all 
the shares applied for. On May 23, pltf. paid the 
other 10s. per share due on his shares, which were 
therefore fully paid up. Pltf. being unable to 
obtain his certificate at the expiration of six 
months sued the co. claiming a declaration that he 
was entitled to a certificate : — Held : pltf. was 
entitled to a certificate within a reasonable time, 
& in considering what was reasonable the ct. was 
not bound to take into account the fact that the 
prospectus referred to certain contracts under 
which certificates for shares taken as fully paid 
could not be issued for six months. — Burdett v. 
Standard Exploration Co., Ltd. (1899), 16 
T. L. R. 112. 

See, now, 1908 Act, s. 92 (1). 

1782. Form of certificate — In same form as pre- 
decessor’s certificate — Bankruptcy of shareholder — 
Lien claimed by company.] — Where a shareholder 
of a co. becomes bkpt. A the transmission clause 
in its arts, of assocn. is in the form of 1862 Act, 
Table A. art. 13, the trustee is entitled to be 
registered in respect of A to have a certificate of 
the shares, & the co. has no right to enter in the 
register of members or in his certificate any state- 
ment as to the co.’s claim under its arts, to a lien 
on the shares for the liabilities of the bkpt. to the 
co. 

Primd facie, the right of a person taking by 
transmission is to be entered on the register in the 
same way as his predecessor in title was entered, 
& to have the certificate in the same form as that 
of his predecessor in title (Byrne, J.). — Re Key 
(W.) A Son, Ltd., [1902] 1 Ch. 467 ; 71 L. J. Ch. 
254 ; 86 L. T. 374 ; 50 W. R. 234 ; 18 T. L. R. 
263 ; 46 Sol. Jo. 231 ; 9 Mans. 181. 


Sub-sect. 3. — Effect by way of Estoppel. 

A. In General, 

1783. Certificate inaccurate.] — Dixon v . Ken- 
naway A Co., No. 1788, post. 


Sc tho issue does not operate as a war- 
ranty of genuineness. — F ire Valley 
Orchards, Ltd. v. Sly (1914), 20 
B. C. R. 23. — CAN. 

m. Whether shareholder must actually 
hold certificate .] — a shareholder in 
a co. need, not bo the actual holder 
of a stock certificate. — Re Kootenay 
Valley Fruit Lands Co. (1911), 18 
W. L. R. 145.— -CAN. 

n. Whether non-compliance with statu- 
tory requirements invalidates contract to 
take shares,] — Graham Island Col- 
lieries, Ltd. v . McLeod (1914). 27 
W. L. R. 227.— CAN. 


o. .] — Agricultural Co- 

operative Union, Ltd. v. Chadwick 
(1922), 43 N. L. R. 135.— S. AF. 


PART III. SECT. 18, SUB-SECT. 2. 

p. Exchange of existing certificates 


— Sub-division of shares.] — H., the 
holder of 178 shares in the K. Co. under 
three share certificates of 100, 48, & 
30 shares respectively, applied to the 
co. to issue to him in exchange for 
his existing certificates, six certificates 
of 20 shares each, two of 25 shares 
each & 8 of one share each. The 
directors refused to authorise any sub- 
divisions of less than 100 shares each : 
— Held : in the absence of any express 
powers in the arts., giving tho directors 
the right to dictate the minimum 
amount of a sub-division of shares, 
H. was entitled to the certificates he 
asked for. — Hyman v. Elandslaagete 
Collieries, Ltd. (1921), 42 N. L. R. 
43.— S. AF. 


PART III. SECT. 18, SUB-SECT. 3.— A. 
1783 I. Certificate inaccurate .] — R. 


applied for fifty shares which were 
allotted to him, & accepted by his 
agent. Tho certificate sent to him 
wag' returned by him for correction. 
He was placed on the list. — Re Globe 
Fire Assurance Co., Robertson's 
Case (1909), 11 W. L. It. 45 ; affd. 
11 W. L. R. 293.— CAN. 

q. Certificate subject to memoran- 
dum & articles of association — 
Balance unpaid on share s — Interest .] — 
Where a co.’s memorandum of assocn. 
gives the directors power to fix a rate 
of interest on the balance unpaid on 
shares, a shareholder whose certificate 
provides that he holds the shares 
subject to the memorandum 8c arte, 
of assocn. is liable for such interest* — 
Canada West Loan Co. v. Virtue, 
[1921] 1 W. W. R. 730.— CAN. 
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Sect, 18, — Share certificates and scnip : Sub-sect . 3, 
B, As to Title to Shares . 

1784* General rule.] — The power of giving cer- 
tificates is for the benefit of the co. m general, 
& it is a declaration by the co. to all the world 
that the person in whose name the certificate 
is made out, & to whom it is given, is a shareholder 
in the co. (Cock burn, C.J.). — Be Bahia & San 
Francisco Ry. Co., No. 2460, post, 

1785. In favour of registered holder — Shares 
previously sold by former owner.] — Pltf. bought 
<fc paid for shares in defts.’ co. & received duly 
executed transfers & share certificates, but was 
not registered as holder of the shares. The seller 
of the shares, being afterwards compelled to pay a 
call upon them, demanded repayment of pltf. who 
required to have the transfers completed by 
registration. Pltf.’s name was thereupon entered 
on the register & he received from the co. a certifi- 
cate certifying that he was owner of the shares. 
After & on the faith of such registration, & the 
delivery of the certificate, he repaid to the seller 
the amount of the call. Defts. afterwards dis- 
covered that before pltf. bought the shares they 
had been sold by a previous owner, by a duly 
executed transfer, to F., & they accordingly 
removed pltf.’s name from the register, & sub- 
stituted F.’s name. In an action by pltf. against 
defts. for the removal of pltf.’s name: — Held: 
by the registration of pltf. & the delivery to him of 
the certificate, followed by the payment by him 
of the call, defts. were estopped from denying his 
title to the shares & were liable to him for their 
value. — H art v , Frontino & Bolivia South 
American Gold Mining Co., Ltd. (1870), L. R. 

5 Exch. Ill ; 39 L. J. Ex. 93 ; 22 L. T. 30. 

Annotations: — Consd. Simm v. Anglo- American Telegraph 
Co., Anglo-American Telegraph Co. v. Spurling (1879), 5 
Q. B. D. 188. Refd. R. v. Shropshire Union Ry. & Cunal 
Co. (1873), L. R. 8 Q. B. 420 ; Waterhouse v. L. & S. W. 
Ry., Coates v. L. & S. W. Ry. (1879), 41 L. T. 553 ; R. 
v. Charnwood Forest Ry. (1884), Cab. & El. 419 ; Low 
r. Bouvorio, [1891] 3 Ch. 82 ; Ballots Consolidated Co. v. 
Tomkinson, [1893] A. C. 396 ; Sheffield Corpn. v. Barclay, 
[1903] 2 K. B. 580. 

1786. — — .] — P,, the owner of numbered 

shares in a joint-stock co. transferred them to 
persons who were registered in the co.’s books as 
proprietors of the shares. P. afterwards fraudu- 
lently executed a transfer of the shares for value 
to T., who sent the transfer to the co., & received 
from them a certificate under their common seal 
stating that he was the proprietor of the shares. 
T., acting bond fide on the faith of the certificate, 
sold the shares ; but the co. refused to register the 
purchaser as the proprietor, on the ground that 
after granting the certificate to T. they had dis- 
covered that he was not the real owner of the 
shares. T. then, to fulfil his contract with the 
purchaser, bought other shares in the market & 
sued the co. for the price : — Held : the co. were 
estopped by their certificate from denying that 


T. was the proprietor of the shares, & he was 
entitled to recover from the co. the damages 
which he had in fact sustained owing to their 
refusal to register the purchaser. — Balkis Con- 
solidated Co. v . Tomkinson, [1893] A. C. 390 ; 
03 L. J. Q. B. 134 ; 69 L. T. 598 ; 42 W. R. 204 ; 
9 T. L. R. 597 ; 37 Sol. Jo. 729 ; 1 R. 178, H. L. ; 
affg, 8. C. sub nom, Tomkinson v . Balkis Con- 
solidated Co., [1891] 2 Q. B. 614, C. A. 

Annotations : — Apld. Dixon v. Kennaway, [1900] 1 Ch. 833. 

Refd. Re Concessions Trust, McKay’s Case (1896), 65 

L. J. Ch. 909 ; Sheffield Corpn. v. Barclay, [1903] 2 K. B. 

580 ; Ruben v. Great Fingall Consolidated, [1906] A. C. 

439 ; Malcolm, Brunker vTwaterhouse (1908), 24 T. L. R. 

854 ; Lloyd v. Grace, Smith, [1911] 2 K. B. 489. 

Mentd. Rainford v. Keith & Blackman Co., [1905] 2 Ch. 

147. 

1787. Based on forged transfer — Registered 

holder a bare trustee.] — C. owned stock in a co. 
incorporated under 1862 Act. His clerk, P., 
contracted to sell Btock in the co. to S., who was 
the nominee of B. In order to carry out the con- 
tract, P. forged a transfer from C. to S., which was 
left by S. at the office of the co. for registration. 
The co. sent a letter to C. inquiring whether the 
transfer was correct, & as they received no answer 
from him, they registered the transfer. B. 
borrowed money from a bank, & by way of security 
for the loan the stock was transferred by S. at 
the request of B. to I. as trustee for the bank, 
& the co. registered I. as owner & issued a cer- 
tificate accordingly. The money borrowed by B. 
was afterwards repaid by him to the bank, & the 
stock was held by I. as a bare trustee for B. The 
forgery was discovered, & the co. then refused to 
acknowledge I. as the holder of the stock. In an 
action brought by B. & I. to compel the co. to 
recognise their title : — Held : although I., as 
trustee for the bank, might have acquired a good 
title by estoppel against the co., yet that title 
ceased when the loan by the bank was paid off, 
& no estoppel existed in favour of B. against the 
co. ; for B. in contracting, through 8., to buy the 
stock belonging to C. had acted on the faith of 
the forged transfer, & had not relied upon any act 
of the co., & by sending the forged transfer to the 
co. had induced them to recognise his nominee 
as the holder, & the action would not lie. — Simm 
v. Anglo-American Telegraph Co., Anglo- 
American Telegraph Co. v. Spurling (1879), 

5 Q. B. D. 188 ; 49 L. J. Q. B. 392 ; 42 L. T. 37 ; 
44 J. P. 280 ; 28 W. R. 290, C. A. 

Annotations Consd. Foster v, Tyne Pontoon Sc Dry Docks 
Co. & Ronwick (1893), 63 L. J. Q. B. 50. Expld. & Distd. 
Balkis Consolidated Co. v. Tomkinson, [1893J A. C. 396 ; 
Dixon v. Kennaway, [1900] 1 Ch. 833. Distd. Ruben v. 
Great Fingall Consolidated, [1904] 1 K. B. 650. Consd. 
Sheffield Corpn. v. Barclay, [1905] A. C. 392. Reid. 
Kingston-upon-Hull Corpn. v. Harding, [1892] 2 Q. B. 
494 : Smith v, Reynolds (1892), 66 L. T. 808 ; Bank of 
England v. Cutler, [1908] 2 K. B. 208 ; Platt v. Rowe 
(Trading as Chapman 6c Rowe) 8c Mitchell (1909), 26 
T* L. R. 49. 

1788. Transfer lodged by registered 

holder.] — (1) The duty of examining & check- 
ing share certificates issued by a co. may as 


PART III. SECT. 18, SUB-SECT. 8.— B. 


r. In favour of registered holder . 
—A co. is not estopped from denying 
that a certificate under seal, signed bj 
officers empowered to sign stock oer 
t if] cates, in favour of a person who is 
declared therein to be the holder, w&e 
issued by its authority even if one ol 
the offioers signing it was acting fraudu- 
lently in doing so. — Mackenzie v. 
Monarch Life Assurance Co. (1911), 
21 O. W. R. 98 ; 45 S. C. R. 232; 15 
D. L. R. 695. — CAN. 


« “Delivery 0 f the share 

certificates with the transfers executed 
in blank passes not the property in the 


shares hut a title legal 6c equitable 
whioh will enable the holder to vest 
himself with the shares without the 
risk of his right being defeated by the 
registered owner or any other person 
deriving title from the registered 
owner. — Fazal v. Mangaldas (1921), 
I. L. R. 46 Bom. 489.— IND. 

t. .] — Where a co. issues a 

certificate for shares which wero not 
paid for. but are represented by such 
certificate as fully paid up, the eo. is 
estopped from denying against a bond 
fide holder that the shares were not 
paid up, 8c on liquidation, he cannot 
be made a contributory in respect to 


same. An original allottee must prove 
that he did not know the true facts. — 
Re Rosemount Gold Mining Syndi- 
cate, Ltd. (In Liquidation), [ 1905 ) 
T. H. 169,— S. AF» 

n. In favour of purchaser from 
registered holder — Purchaser unregis - 
tered — Subsequent sale by registered 
holder to third party ,) — A oo. issued a 
certificate that a shareholder was 
entitled to twenty-two shares. The 
shares were not numbered or identified, 
but the certificate was numbered 6c 
contained the words M Transferable 
only on the books of the oo. in person 

or by attorney on the surrender of 

* 
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a rule be properly left to the secretary. In that | 
case a director is not estopped from denying the 
accuracy of a certificate passed at a board meeting 
at which he is present. Qu. : whether the same 
rule applies to a director who signs the certificate. 
A certificate, though inaccurate, estops the co. 
from denying its accuracy against any person 
relying on it, including, unless it is based on a 
forged transfer lodged by him, the person to whom 
it is issued, & that person, if put to rest by the 
certificate, so as to lose his remedy against his 
broker or transferor, is entitled to damages against 
the co. 

(2) The onus of proving that there is no present 
effective remedy against the broker or transferor 
lies on the person put to rest by the certificate ; 
the onus of proving that there was no effective 
remedy at the date of the certificate lies on the co. 
— Dixon v. Kennaway & Co., [1900] 1 Oh. 833 ; 
69 L. J. Oh. 501 ; 82 L. T. 527 ; 16 T. L. 11. 329 ; 

7 Mans. 446. 

Annotation: — As to (1) Reid. .Sheffield Corpn. r. Barclay 

(1903), 9 Com. Cas. 53. 

Forged transfers generally, see Sect. 23, sub-sect. 
12, D. (a), post . 

1789. In favour of purchaser taking transfer 
in name of nominee.] — Simm v. Anglo-American 
Telegraph Co., Anglo-American Telegraph 
Co. v. Spurling, No. 2468, post . 

1790. In favour of purchaser from registered 
holder.l — Re Ottos Kopje Diamond Mines^Ltd., 
No. 2423, post 

1791. Fraudulent transfer by trustee.] — 

Shropshire Union Railways & Canal Co. v. 
R., No. 2412, post 

1792. Right of holder to registration — Two cer- 
tificates issued in respect of same shares.] — A pre- 
rogative writ of mandamus will not lie to compel a 
co. to register as a holder of shares therein, a 
person to whom they have issued certificates in 
respect of such shares where the co. have issued 
prior certificates in respectof such shares to some one 
else, without clear proof that the person to whom 
the last certificates were issued has a better title 
than the person to whom the earlier ones were 
issued, even though the person holding the earlier 
certificates has not been entered in the co.’s 
register as the holder of such shares. When such 
a writ is asked for, the co. are not estopped from 
relying upon the actual facts. — It. v. Ciiarnwood 
Forest Ry. Co. (1885), 1 T. L. R. 501 ; 1 Cab. & 
El. 419, C. A. 

1793. Certificate forged by secretary.] — It was 

the duty of a secretary of a co. to procure the 
execution of certificates of shares in the co. with 
all requisite & prescribed formalities, & to issue 
them to the persons entitled to receive the same. 
By a resolution of the directors of the co. it was 
provided that certificates of shares should be 


signed by one director, the secretary, & the 
accountant. The secretary of the co. having 
executed a deed purporting to transfer certain 
shares in the co. to G., a purchaser of such shares, 
issued to G. a certificate stating that he had been 
registered as the owner of the shares. Such 
certificate was in the usual & authorised form, & 
sealed with the co.’s seal, but the signature of the 
director appended thereto was a forgery, & the seal 
of the co. was, in fact, affixed thereto without the 
authority of the directors. G. deposited the cer- 
tificate with pltf. as a security for advances, & 
subsequently executed a transfer of the shares to 
pltf. Neither G. nor pltf. had any knowledge or 
reason to suspect that the certificate was otherwise 
than a genuine document, or that the matters 
stated therein were untrue. The co. refused to 
register pltf. as owner of the shares, stating that 
there were no such shares standing in G.’s name 
in their books : — Held : the co. were estopped by 
the certificate issued by their secretary from 
disputing pltf.’s title to the shares. — S haw v. Port 
Philip Gold Mining Co. (1884), 13 Q. B. D. 103 ; 
53 L. J. Q. B. 369 ; 50 L. T. 685 ; 32 W. R. 771, 
D. C. 

Annotations : — -Consd. Brit inh Mutual Banking: Co. r. 
Ohamwood ForeBt Ry. (1886), 55 L. J. Q. B. 399. Dbtd. 
Ruben v. Great Fingall Consolidated, [1906] A. C. 439. 
Reid. It. v. Charnwood ForeBt Ry. (1884), Cab. Sc El. 419 ; 
Staple of England (Mayor, etc., of Merchants of) v. Bank 
of England (1887), 21 Q. B. D. 160 ; Bishop v. Balkis 
Consolidated Co. (1890), 25 Q. B. D. 512. 

1794. .] — Applts. advanced in good faith a 

sum of money to the secretary of resp. co. for his 
own purposes on the security of a share certificate 
of the co. issued to them by the secretary certifying 
that applts. were registered in the co.’s register of 
shareholders as transferees of shares. This certifi- 
cate was, in point of form, in accordance with the 
co.’s arts, of assocn. inasmuch as it bore the seal of 
the co., & appeared to be signed by two of the 
directors & counter-signed by the secretary. 
The seal of the co. was, however, affixed to it by 
the secretary fraudulently & without authority, & 
the signatures of the two directors were forged by 
him. In an action against the co. for damages for 
refusing to register applts. as owners of the shares : 
— Held : in the absence of any evidence that the co. 
ever hr Id out the secretary as having authority in 
this behalf to do anything more than the mere 
ministerial act of delivering share certificates, 
when duly made, to the owners of shares, the co. 
was not estopped by the forged certificate from 
disputing the claim of applts., or responsible to 
them for the wrongful action of their secretary. — 
Ruben v. Great Fingall Consolidated, [1906] 
A. C. 439 ; 75 L. J. K. B. 843 ; 95 L. T. 214 ; 
22 T. L. R. 712 ; 13 Mans. 248, H. L. 

Annotations: — Mentd. Malcolm, Brunker v. Waterhouse 
(1908), 24 T. L. R. 854 ; Russo-Chinese Bank v. Li Yau 
Sam, [1910] A. 0. 174 ; Lloyd v. Grace, Smith, [1912] A. C. 
716 ; Rand v. Craig, [1919] 1 Ch. 1. 


this certificate.” The shareholder 
assigned the shares to pltf. for value, 
& gave the certificate to him with an 
assignment indorsed thereon. Pltf. 
gave no notice to the co., Sc did not 
apply to be registered as a shareholder 
until several months had elapsed. Sc 
in the meantime the shareholder 
executed another transfer of the shares 
for value to an innocent transferee, 
who was registered by the co. as the 
holder of the shares without production 
of the certificate : — Held • the co. 
were not estopped from denying pltf.'s 
right to the shares. — Smith v. Walker- 
ville Malleable Iron Co. (1896), 23 
A. R* 95. — GAN. 

1790 i. .1 — Upon an application 

for an order requiring deft. co. to 
register pltfs. as owners of shares : — 

J. — VOL. IX. 


Held ; (1) the shares wore legally Sc 
regularly issued ; (2) pltfs. were the 
real owners of the shares & entitled 
to a transfer thereof — their title appear- 
ing by a share -certificate indorsed with 
a transfer & power of attorney signed 
by the person named in the certificate 
as the owner of the shares, with a 
blank for the name of the transferee Sc 
attorney: (3) deft. co. required to 
register pltfs. as owner of the shares. — 
Loksch & Co. v. Shamrock Consoli- 
dated Mines, Ltd. (1917), 39 0. L. R. 
315.— CAN. 

b. In favour of pledgee — Pledged 
by manager without authority,] — Share 
certificates belonging to a co. were 
indorsed in blank by the oo.’s managers 
acting within their authority, Sc were 
left in the custody of one of them, who 


pledged the certificates with defts. as 
security for a loan to him personally : — 
Held : the co. were estopped from 
reclaiming shares from defts. — African 
Mining & Financial Assocn. t>. De 
Catelin & Muller (1897), 4 O. R. 
344. — 9. AF. 

e. Certificate issued by secretary 
without authority — Fraud.] — A. ad- 
vanced money to B. on security of 
share certificates bearing that B. had a 
number of fully-paid £10 shares in a 
ltd. oo. The certificates bore the com- 
mon seal of the co. Sc the signatures of 
two directors & the secretary. 

In an action by the lender against 
the oo. for damages arising from their 
refusing to register the shares In terms 
of the oertifieates, the co. pleaded that 
B. only paid £1 per share, that the 

U 
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Sect. 18. — Share certificates and scrip : Sub-sect. 3, 
C. ; sub -sect s. 4, 5 6. Sect, 19.] 

C. As to Amount Paid up on Shares . 

1795. General rule.] — In the present case the 
co. has Issued under the seal of the co. a certificate 
in the form which is set out in the case, in which 
the co. has asserted that these shares have been 
fully paid up. These certificates are issued under 
the directions of the Act of Parliament, & are made 
primd facie evidence of all that they state ; only 
primd facie evidence. The certificates are given 
& issued for the very purpose of enabling the 
person who holds them to go to others for the 
purpose, amongst others, of selling the shares, & 
to say : “ Here is the certificate ; you see I am a 
shareholder, as the co . has so certified it. Act upon 
that, & bargain with me upon the supposition that 
I am.” That is the very object with which they 
are issued under the co.’s seal. Now when the 
co. has so issued the certificate under the co.’s 
seal to enable a person to induce others to buy the 
shares, & more especially when the co. has regis- 
tered the transfer solely in consequence of that, 
it would be in the highest degree an injustice to 
say that the co. shall, as against that person, be 
permitted to say, “ There was a mistake or 
inaccuracy in the representations that the shares 
have been fully paid up.” You would be fully 
entitled to say as against everybody else who had 
acted upon it that it worked an estoppel. I think 
the liquidator would be exactly in the same 
position (Lord Blackburn).-— Burkinshaw v. 
Nicolls, No. 1953, post. 

1796. Shareholder with notice that shares not 
fully paid.] — Re London Celluloid Co., No. 
1848, post 

1797. .] — R e African Gold Concessions 

& Development Co., Markham & Darter’s Case, 
No. 1919, post. 

1798. Director.] — Christchurch Gas Co. 

v . Kelly, No. 2066, post 

Where no contract filed under 1867 Act, s. 25.] — 
See Sect. 20, sub-sect, 3, C. (d) iv., jjost 

See, also , No. 1850, post. 


Sub-sect. 4. — As Notice to Shareholder, 

1799. Regulations of company — Reference on 
certificate.] — The constitution of a joint-stock co. 
required the rules & regulations to be signed by a 
person before be could become an adventurer in 
the concern. H. in 1853 applied verbally, for 
shares in the co. & received a certificate of shares 
containing a reference to the rules & regulations. 
He paid his deposit-money, but neither attended 
the meetings nor interfered with the management, 
& never signed the rules or regulations, of the co. 


He brought an action to recover his deposit-money, 
which action was compromised. An order was 
made for the winding up of the co. & the chief 
clerk certified that H. was a contributory. On 
appeal from that certificate : — Held : H. was a 
member of the co. & therefore a contributory. — 
Re Great Cambrian Mining & Quarrying Co., 
Hawkins’ Case (1856), 2K.&J. 253 ; 25 L. J. Ch. 
221 ; 27 L. T. O. S. 14 ; 2 Jur. N. S. 85 ; 4 W. B. 
224 ; 69 E. R. 774. 

Annotation : — Refd. Johnson v. Goslett (1856), 18 C. B. 728. 

1800. Objects of company — Reference on cer- 
tificate to memorandum & articles — Application for 
shares on strength of prospectus — Variation between 
memorandum & prospectus.] — A. was induced by 
the statements contained in the prospectus to 
apply, in Apr. 1865, for shares in a co., & in 
answer to his application received a letter of 
allotment. A. made the further payment required 
by the prospectus, & in June, 1865, received in 
exchange for the banker’s receipt a certificate that 
he was the proprietor of fifteen shares in the co., 
“ subject to the provisions of the memorandum & 
arts, of assocn., & to the rules & regulations of the 
said co.” The objects of the co. as stated in the 
memorandum & arts, of assocn. were more exten- 
sive than those stated in the prospectus. A. 
never attended any meeting of shareholders, & 
did not see the memorandum or arts, of assocn. 
until May, 1866 : — Held : he was entitled to have 
his name removed from the register, as the terms 
of the certificate did not amount to notice that 
he had entered into a new contract, or that the 
objects of the memorandum & arts, were more 
extensive than those of the prospectus on the 
faith of which he applied for shares. — Re Russian 
(Vyicsounsky) Ironworks Co., Webster’s Case 
(1860), L. R. 2 Eq. 741 ; 14 L. T. 728. 

Annotation : — Refd. Oakes v. Turquand & Hardin#, Peek v. 

Turquand & Hardin#, Re Ovorend, Gurney (1867), L. II. 

2 H. L. 325. 

1801. Lien of company on shares — Notice on 
certificate of paramount lien.] — In Jan. .1878, B. 
was a customer of & a shareholder in deft, bank, 
& was also secretary of a club having an account 
there. B. fraudulently altered a cheque for £600, 
drawn by the club in favour of 8. or order, by 
striking out the word “ order,” & adding the 
word “ bearer ” ; <fc then induced the bank to 
place the £600 to the credit of his own account. 
In Nov. 1878, pltf. lent B. £1,000 upon the security 
of the deposit of a share certificate for fifty shares 
in the bank. The certificate gave the holder 
thereof notice that the bank had a paramount lien 
on the shares of any shareholder for whatever 
might be due from him to the bank. On Mar. 17, 
1880, pltf. gave notice to the bank of the deposit 
of the certificate, & was told by the bank manager, 
in answer to his inquiry, that the bank had no 
claim on the shares. In May, 1880, the bank got 


certificates had been issued by the 
secretary without the co.’b autiiority, 
& that he had fraudulently allowed 
them to remain in B.’s hands, & that 
B. was a party to the fraud : — Held : 
the objection could not be sustained. — 
Claverino, Son & Co. v. Goodwins, 
Jardine & Co. (1891), 18 B. (Ct. of 
Sess.) 652; 28 Sc. L. R. 457.— SCOT. 


PART III. SECT. 18, SUB-SECT. 8.— C. 

d. Shares purchased as fully-paid 
— Whether company estopped from 
asserting that shares not paid for.] — A 
co. may, by issuing share certificates 
as fully paid, he estopped from alleging 
that the shares are not paid up in 
cash, not only as against a transferee 

aa juminst an original 


allottee, if the circumstances are such 
that the allottee was entitled to as- 
sume that the shares had been paid 
for. — Re Bonang Gold Mining Co., 
Ltd., Chippendale's Case (1897), 18 
N. S. W. Eq. 241.— AUS. 

a. .] — A portion of the 

shares in a joint stock co., purporting 
on the face of their certificates to be 
of a certain par value, & paid up, were 
allotted to three promoters. One of 
them sold part of his allotment at a 
discount, & had them transferred by 
the co. direct to the purchasers, who 
were not aware that the shares were 
not really paid up. In action by the 
co. : — Held : the purchasers were not 
liable for the discount on such shares, 
Inasmuch as the co. w&s bound by its 
statement in the certificates that the 


shares were “ fully paid & non- 
assessable.** — Kettle river Mines. 
Ltd. v. Bleasdel (1900), 7 B. C. R. 
507 — CAN. 

f. .] — Where shares in 

a co. had been allotted to resp. undei 
a contract in writing which had not 
been registered, & a certificate had 
been granted to him which stated that 
the said shares were fully paid, on the 
winding up of the co. ; — Held : th< 
liquidator was not estopped fron. 
denying that the shares were not fullj 
aid up & claiming that resp. shoulc 
e placed on a list of contributories fo] 
the full amount of the Bhares. — M eocj 
CaeEs, Ltd. (In Liquidation) v 
Webner (1904), 21 S. 0. 227 ; 1< 
C. T. R. 360.— S. AF. 
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notice of B.’s fraud. They then settled with the 
club, debited B.’s account with the £600, which 
they had paid to him on the irregular cheque ; & 
gave pltf. notice that they claimed a lien on the 
shares for that amount. In an action by pltf. 
claiming a declaration that the shares were subject 
to an equitable mtge, : — Held : ( 1 ) the bank, on dis- 
covering B.’s fraud, were entitled to set the account 
right as between themselves & him, by debiting 
him with the amount of the cheque ; (2) as pltf. 
was in no way prejudiced by the statement made 
by the bank manager on Mar, 17, 1880, the bank 
were not estopped from setting up their lien on the 
shares. — Horsfall v. Halifax & Huddersfield 
Union Banking Co. (1883), 52 L. J. Ch. 599. 

Liability on shares — Certificate marked 
“ bonus.”] — See No. 1851, post 

Whether shareholder affected with notice that 
shares not fully paid-up.] — See Sect. 20, sub-sect. 2, 
B. (b), post. ' | 

Notice by co., generally, see Sect. 31, sub-sect. 6, I 
B., post. 


Sub-sect. 5. — Production on Transfer of 

Shares. 

See Sect. 23, sub-sect. 6, post. 


Sub-sect. 6. — Scrip. 

Sec, generally. Bankers & Banking, Vol. III., 
p. 270 et seq. ; Bills of Exchange, Promissory 
Notes & Negotiable Instruments, Vol. VI., 
p. 451 el seq. 

1802. Nature of — Whether “ goods, wares, or 
merchandise Within Stamp Act, 1815 (c. 184).] 

—Knight v. Barber, No. 2280, post . 

1803. Whether person scripholder or shareholder 
— Company with option to allot scrip or shares — 
Application for shares — Allotment of scrip notified 
but not made.] — A co. had two classes of share- 
holders, scripholders, who were not liable to con- 
tribute, & members who were liable. The directors 
had the option of allotting either kind of shares. 
A. applied for shares, & received a notice that scrip 
would be allotted. This was not done, & his name 
was entered by the directors on the list of mem- 
bers : — Held : he was not entitled to have his 
name taken off the list of members, & therefore 
was liable as a contributory . — Re Littlehampton 
8.S. Co., Ltd., Gregg’s Case (1866), 15 W. R. 82. 

Annotation -Refd. Re Littlehampton, Havre & Honfleur 

b.S. Co., Ormerod’s Case (1867), 37 L. J. Ch. 111. 

1804. Whether scripholders liable as members — 
Provisionally registered company afterwards fully 
registered.] — Re Universal Salvage Co., Shar- 
pus s Case (1849), 3 De G. & Sm. 49 ; Re Univeu- 

^°., P* Mansfield (Earl) 
(18o0), 2 Mac. & G. 57 ; Re Electric Telegraph 
?°t °^J RELANDj Bunn’s Case (1860), 2 De G. F. 

1805. Effect of provision in articles.] — The 

arts, oi assocn. of a limited co. formed under 1862 
Ac , ^ provided that the directors, instead of 
entering allottees, of shares on the register of 
membei*s, might issue to them scrip certificates 
en itling the holders to the shares therein named, 
subject to the payment of the instalments at the 
times therein mentioned ; that the word “ share- 


holder ” should include scripholder ; that the 
shares for which scrip was issued should be trans- 
ferable by delivery of the scrip, & the holder of the 
scrip should be the only person recognised as 
entitled to the shares ; & that the scripholder, on 
surrendering his scrip, should be entitled to be 
entered on the register of members in respect of 
the shares mentioned in the scrip certificate. The 
co. being wound up : — Held : a scripholder was 
not a contributory . — Re Littlehampton, Havre 
& Honfleur S.S. Co., Ormerod’s Case (1867), 
L. It. 5. Eq. 110 ; 37 L. J. Ch. Ill ; 16 W. R. 240. 

Provisionally registered public company 

afterwards incorporated by statute.] — See Part 
IX., Sect. 8, sub-sect. 3, post . 

Chartered company.] — See Part X., Sect. 

6, post. 

1806. Transferee.] — A co. was formed 

without any deed or act of incorporation. Scrip 
certificates alone were issued ; these were passed 
by delivery, without any other transfer. A stock- 
broker bought several on the Stock Exchange ; he 
received dividends & paid calls, & ho was the holder 
of certificates when a winding-up order was made 
against the co. : — Held : he must be placed on the 
list of contributories. 

A party about to be put on the list of contribu- 
tories is entitled to question the regularity of 
the winding-up order . — Re Mexican & South 
American Mining Co., Barclay’s Case (1858), 
26 Beav. 177 ; 27 L. J. Ch. 660 ; 32 L. T. O. S. 
46 ; 4 Jur. N. S. 1042 ; 53 E. R. 865. 

Annotation : — Mentd. Re Ovorond, Gurney, Ex p. Oakes & 

Peek (1867), 36 L. J. Ch. 413. 

From shareholder In cost-book com- 
pany.] — See Part VIII., Sect. 1, sub-sect. 6, C., 
post 


Sect. 19.— ISSUE OF SHARES GENERALLY. 

1807. What constitutes issue.] — The word 
“ issue ” was one which had no very definite legal 
import with reference to shares. It was found in 
1867 Act, s. 25, & had given rise to some difficulty. 
As was shown by Re Heaton's Steel & Iron Co., 
Ely Ill's Case , No. 1929, post , shares might be issued 
within the meaning of that sect, although the 
certificates were not ; & according to Re Ambrose 
Lake Tin Copper Co., Clarke's Case, No. 1935, 
post, an issue took place, in the language of 
Cotton, L.J., when “ the transaction is complete, 
when the allottee has become complete master of 
the shares ” (Stirling, J.). — Spitzel v. Chinese 
Corpn., Ltd., No. 1639, ante. 

Under 1867 Act, s. 25 .]—See Nos. 1929, 

1934-1936, post 

1808. Terms of issue — In discretion of directors.] 

— (1) A subscriber of the memorandum of assocn. 
of a co. limited by shares is, in the absence of 
any provision in the arts, of assocn. or of an express 
agreement between him & the co., to the contrary, 
not liable to make any payment in respect of the 
shares for which he subscribes, except as & when 
calls are made upon liim in accordance with the 
provisions of the arts. 

(2) If directors issue other shares besides those 
which are taken by the subscribers of the memo- 
randum, there is nothing to prevent them from 
offering those shares on such terms as regards 
payment to tho co. on application & allotment 


PART HI. SECT. 19 . 

g. Unissued shares issued as pre- 
ference — Necessity for consistency with 
memorandum — <£ alteration of articles ] 


“'rWhcre such course is not inconsistent 
with itB memorandum of assocn. a co. 
has power, upon making the necessary 
alterations in its arts, of assocn., to 
issue as preference shares unissued 


shares, forming part of its original 
capital. — T urnbull & Jones, Ltd. v. 
Turnbull (1613), 32 N. Z. L. R. 670.— 
N.Z. 


u 2 



292 


Companies. 


Sect, 19 . — Issue of shares generally. Sect, 20 : Svh- 
sect, 1 1 A . » J 

as the directors may think expedient. But if 
directors require other appcts. for shares to make 
payments on application & allotment, & issue their 
own shares for which they have subscribed the 
memorandum without requiring any such pay- 
ments to be made, & without disclosing to the other 
shareholders this difference between their position 
& that of the directors, they commit a breach of 
duty, even though in so doing they act without 
fraud, & in the belief that they are doing nothing 
wrong. 

(3) Directors who so use their powers as to obtain 
benefits for themselves at the expense of the 
other shareholders, without informing them of 
the facts, cannot be allowed to retain those 
benefits, but must account for them to the co., so 
that all the shareholders may participate in them. 

( 4) It was ascert ained & admitted at the trial that, 
when this action was commenced, defts. held such 
a preponderance of shares that they could not be 
controlled by the other shareholders. Under these 
circumstances an action by some shareholders on 
behalf of themselves & others against defts. is in 
accordance with the authorities, & is unobjection- 
able in form (Lindley, M.R.). — Alexander v. 
Automatic Telephone Co., [1900] 2 Ch. 56 ; 
m L. J. Ch. 428 ; 82 L. T. 400 ; 48 W. It. 546 ; 
16 T. L. R. 339 ; 44 Sol. Jo. 407, C. A. 

1809. Cannot be exercised in favour 

of directors.] — A lexander v. Automatic Tele- 
phone Co., No. 1808, ante, 

1810. Power to issue — Directors empowered by 
articles to increase capital.] — One of the arts, of 
assocn. of a co. provided for the increase of its 
capital “ in general meeting ” by the creation of 
new shares. The art. was afterwards amended by 
the substitution of the words “ by resolution of the 
directors ” for the words “ in general meeting.” 
Another art. provided that “ any new shares from 
time to time to be created may from time to time 
be issued,” with provisions as to preferential or 
deferred rights, premiums & voting rights, on 
such terms as the co. may “ from time to time by 
resolution of a general meeting declare ” : — Held : | 
while the directors had power to pass a resolution 
creating new shares, such shares could not be 
issued without a resolution of the co. in general 
meeting. — Koffyfontein Mines, Ltd. v. Mosely, 
[1911] A. C. 409 ; 80 L. J. Ch. 668 ; 105 L. T. 115 ; 
27 T. L. R. 501 ; 55 Sol. Jo. 551 ; 18 Mans. 365, 
H. L. ; affg, S. C. svb nom, Mosely v, Koffy- 
fontein Mines, Ltd., [1911] 1 Ch. 73, C. A. 

1811. Effect of issue — Validity disputed by com- 
pany — Estoppel.]— 22c London & Northern Bank, 
Ltd. (1902), 18 T. L. R. 320. 

1812. Issue for improper purpose — Increase of 
voting power — Restraint.] — (1) A co. cannot 
validly by contract deprive itself of its statutory 
right under 1862 Act, s. 50, to alter its arts, of 
assocn. 

(2) Where directors issue shares not bond fide for 
the advantage of the co., but for the purpose of 
altering the voting power of the co. & of controlling 
the holders of the greater number of shares, an 


injunction will be granted for the purpose of 
restraining them from employing the votes of the 
shareholders so created for such purpose. — P unt 
v, Symons & Co., Ltd., [1903] 2 Ch. 506 ; 72 
L. J. Ch. 768 ; 89 L. T. 525 ; 52 W. R. 41 ; 47 
Sol. Jo. 619 ; 10 Mans. 415. 

Annotations : — As to (1) Dbtd. British Murac Syndicate v. 

Alperton Rubber Co., [1915] 2 Ch. 186. As to (2) Distd. 

Abbotsford Hotel v. Kingham (1909), 101 L. T. 777. 

Apld. Piercy v . Mills, [1920] 1 Ch. 77. 

1818. Control of company — Against wishes 

of shareholders.] — The directors of a co. are not 
entitled to use their power of issuing shares for the 
purpose merely of retaining control of the co.’s 
affairs or defeating the wishes of the majority of 
existing shareholders. — P iercy v. Mills (S.) & 
Co., [1920] 1 Ch. 77 ; 88 L. J. Ch. 509 ; 122 L. T. 
20 ; 35 T. L. R. 703 ; 64 Sol. Jo. 35. 

1814. .] — The directors of a co. 

resolved to issue shares in exchange for debentures, 
one of the directors, B., dissenting. The co. & B. 
then brought this action to restrain the directors 
from acting upon the resolution without the con- 
sent of the shareholders in general meeting. Pltfs. 
applied for an interim injunction, & adduced 
evidence to prove that the intention & purpose of 
the directors was to secure control of a majority 
of shares of the co. & to oust B. & that they were 
not acting bond fide in the interest of the co. : — 
Held : in the circumstances an interim injunction 
until the trial of the action ought not to be 
granted. — A bbotsford Hotel Co., Ltd. & Bell 
v, Kingham & Mann (1910), 102 L. T. 118, C. A. 

See, also. No. 7964, post. 

Issue of additional shares in excess of powers — 
Whether allottee bound.] — See No. 824, ante. 

Issue of new shares — Right as between trans- 
feror & transferee.] — See No. 2223, post. 

By way of dividend.] — See Sect. 30, sub- 
sect. 7, O. (a), post . 


Sect. 20.— SHARES ISSUED OR CREDITED AS 
FULLY OR PARTLY PAID. 

Sub-sect. 1. — Shares Issued at a Discount. 

A. Power to Issue . 

1815. Under power contained in articles.] — He 

Ince Hall Rolling Mills Co. (1882), 23 Ch. D. 
545, n. ; 30 W. R. 945. 

Annotations : — Consd. Re Addlestone Linoleum Co. (1887), 
37 Ch. D. 191. N.F. Rc Almada & Tinto Co. (1888), 57 
L. J. Ch. 706. 

1810. .] — Re Railway Time Tables Pub- 

lishing Co., Ex p. Sandys, No. 1841, post. 

1817. — — .] — (1) It is not competent for a co. 
to issue its shares at a discount even for the 
limited purpose of adjusting the rights of con- 
tributories among themselves after the claims 
of creditors & the costs of winding up have been 
satisfied. 

(2) (Lord Watson). If proper means are 
employed it is a lawful condition that in the event 
of there being surplus assets when the co. is wound 
up, such surplus shall be apportioned according to 
any rule winch may be agreed upon among the 
different classes of shareholders. But a condition 


PART III. SECT. 20, SUB-SECT. 1.— A. 

h. Validity of — Liability of holder 
for unpaid balance — Issue by no- 
liability company .) — The directors of a 
“ no-liability ” co. having a nominal 
capital of £30,000 in 60,000 shares of 
30s. of which 10,000 shares had not 
been issued were authorised by the 
rules of the co. to issue any unissued 
shares at a discount, & the directors 


pursuant to a recommendation con- 
tained in a resolution of shareholders 
resolved that the unissued shares he 
issued & allotted as paid, up to 5s . on 
payment of 3a. per share by 12 monthly 
instalments of 3d. per share. Deft, 
applied for certain shares on these 
terms & they were duly allotted to 
him. After deft, had paid 5 of the 
monthly instalments his liability to 
pay the further instalments as they 


became due was suspended by the co. 
& the co. then made calls upon the 
whole of the shares. After paying 2 
such calls deft, failed to pay a third 
call & the shares held by him were 
forfeited for non-payment of that call. 
The co. afterwards went into liquida- 
tion & upon application being made to 
deft, to pay the balance of the instal- 
ments which he had agreed to pay when 
he applied for the shares he refused to 
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that partly paid-up shares shall be issued as fully 
paid up cannot be split up into component elements 
so as to give effect to one stipulation only which 
might have been valid if it had been made in 
express terms & by a separate & substantive 
condition. 

(3) (Lord Macnaghten). The issue of shares 
at a discount is as much an unauthorised reduction 
of capital as the purchase by a co. of its own shares. 

(4) (Lord Davey). The obligation to contri- 
bute to the assets of the co. in one way or another 
the nominal amount of the shares is part of the 
statutory constitution of every joint-stock co. 
limited by shares, embodied in its memorandum, 
& therefore not alterable by the co. or by the 
unanimous consent of the shareholders. 

(5) It being ultra vires for a limited co. to issue 
shares at a discount or by way of bonus, although 
authorised to do so by the arts, of assocn., the 
holders of shares so issued are not thereby relieved 
from liability, in a winding up, to calls for the 
amount unpaid on their shares for the adjustment 
of the rights of contributories inter se , as well for 
the payment of the co.’s debts & the costs of 
winding up. — W elton v. Sapper y, [1897] A. C. 
299 ; 66 L. J. Ch. 362 ; 76 L. T. 505 ; 45 W. R. 
508 ; 13 T. L. R. 340 ; 41 Sol. Jo. 437 ; 4 Mans. 
269, H. L. ; affg. S. C. sub nom . Re Railway Time 
Tables Publishing Co., Ex p. Welton, [1895] 
1 Ch. 255, C. A. 

Annotations: — As to (1) Refd. Mother Lode Consolidated 
Gold Mines v. Hill (1903), 19 T. L. R. 341 ; Mosely v. 
Koffyfontein Mines, [1904] 2 Ch. 108. As to (4) Refd. 
Welsh Whisky Distillery Co. (1900), 16 T. L. R. 246. 
yfs to (5) Consd. Randt Gold-Mining Co. v. New Balkis 
Eersteling (1901), 71 L. J. K. B. 346 ; Home 8c Foreign 
Investment & Agency Co., [1912] 1 Ch. 72. Refd. 
Bisgood i*. Henderson’s Transvaal Estates, [1908] 1 Ch. 
743. Generally , Mentd. Re Pevoril Gold Mines, [1 898 J 1 Ch. 
122 ; Re Baring Gould & Sharpington Combined Pick 
8c Shovel Syndicate (1899), 68 L. J. Ch. 429; 
Hickman v. Kent & Romney Marsh Sheep -Breeders’ 
Assocn., [1915] 1 Ch. 881 ; Dibble v. Wilts & Somerset 
Farmers, [1923] 1 Ch. 342. 

1818 . Contract registered under 1867 Act, 

s. 25.] — A limited co. may, where so authorised by 
its arts, of assocn., issue shares at a discount under 
a contract duly registered pursuant to sect. 25 of 
the above Act. — Re Plaskynaston Tube Co. 
(1883), 23 Ch. D. 542. 

Annotations : — Dbtd. Re Addlestone Linoleum Co. (1887), 
37 Ch. D. 191. N.F. Re Almada & Tinto Co. (1888), 57 
L. J. Ch. 706. 

1819. .] . Re Almada & Tirito Co., 

No. 1941, post . 

1820. J — The liquidator of a co. in 

voluntary liquidation entered into an agreement, 
under 1862 Act, s. 161, for the sale of its property 
to a new co., part of the consideration being the 
issue to each shareholder of the old co. of one share 
of £ 1 in the new co., with 15s. credited as paid up 
thereon, in exchange for each fully paid-up share 
of £1 in the old co. held by such shareholder, 
& that the remaining £5 per share should be pay- 
able by the allottee at the times mentioned in the 
agreement. The whole of the shares in the new 
co., 500,000 in number, were issued to the share- 
holders in the old co. in the manner mentioned 


in the agreement. Prior to their issue a contract 
providing for their being issued in that way was 
filed with the Registrar of Joint-Stock Cos., under 
1867 Act, s. 25. The co. afterwards increased its 
capital by the creation of 500,000 more shares of 
£1 each, of which 50,000 were issued as fully paid 
up as the consideration for the purchase of other 
property by the co., & 240,000 were issued at a 
discount of 15s. per share, a contract being in each 
case filed, prior to the issue, with the Registrar of 
Joint-Stock Cos. After this had been done the 
co. passed a special resolution for the reduction of 
the capital by cancelling paid-up capital to the 
extent of 15s. per share, as having been lost or 
being unrepresented by available assets. The co. 
petitioned for the confirmation of the resolution 
by the ct. There was no evidence for any loss of 
capital otherwise than by reason of the issue of the 
shares at a discount : — Held : the issue of the 
shares at a discount was illegal, & the shareholders 
were still liable to the extent of 15s. per share & 
therefore the proposed reduction of capital could 
not be confirmed by the ct . — Re New Chile Gold 
Mining Co. (1888), 38 Ch. D. 475 ; 57 L. J. Ch. 
1042 ; 59 L. T. 506 ; 36 W. R. 909 ; 4 T. L. R. 430. 

1821. .] — (1 ) A co. limited by shares 

under the Cos. Acts has no power to issue shares at 
a discount ; nor does a registered agreement, 
filed under 1867 Act, s. 25, make such an issue 


good. 

(2) (Lord Watson & Lord Hersciiell). 
Shareholders of a limited co. have power to resolve 
that no call shall be made upon new shares except 
in liquidation, & then only for the purpose of 
paying debts & expenses of liquidation. — Oore- 
gum Gold Mining Co. of India v . Roper, 
Wallroth v . Roper, [1892] A. C. 125 ; 61 L. J. Ch. 
337 ; 66 L. T. 427 ; 41 W. R. 90 ; 8 T. L. R. 436 ; 


36 Sol. Jo. 344, H. L. 

Annotations As to (1) Apld. Re Eddystone Marine 
Insoe., [1893] 3 Ch. 9; Welton v. Saffery, 11897] A. C. 
299. Consd. Re Wragg, [1897] 1 Ch. 796 : Bellerby r. 
Rowland 8c Marwood’s S.S. Co., [1902] 2 Cn. 14. Distd. 
Chapman v. Great Central Froehold Mines (1905), 22 
T. L. R. 90. Refd. Webb v. Shropshire Rys., [18931 3 Ch. 
307 ; Re Kharaskhoma Exploring 8c Prospecting Syndi- 
cate, [1897] 2 Ch. 451 ; Re Frost. [1899] 2 Ch. 207; 
Randt Gold-Mining Co. v. New Balkis Eersteling (1901), 
71 L. J. K. B. 346 ; Hilder v . Dexter, [1902] A. C. 474 ; 
Janah Timber & Wood Paving Corpn. v. Samuel (1903), 
88 L. T. 106 ; Mother Lode Consolidated Gold Mines v. 
Hill (1903), 19 T. L. R. 341 ; Mosely v . Koffyfontdn 
Mines, [1904] 2 Ch. 108 ; Rowell v. Rowell, [1912] 2 Ch. 
609 ; Hong-Kong 8c China Gas Co. v. Glen, [1914] 1 Ch. 
527. As to (2) Consd. Re Pioneers of Mashonaland Syndi- 
cate, [1893] 1 Ch. 731. Refd. Re Mayfair Property Co., Bart- 
lett v. Mayfair Property Co., [1898] 2 Ch. 28. Generally , 
Mentd. Lock v. Queensland Investment & Land Mortgage 
Co., [1896] 1 Ch. 397 ; Larocque v. Boauohemin, [1897] 
A. C. 358 ; Re limes, [1903] 2 Ch. 254 ; Dominion of 
Canada General Trading & Investment Syndicate r. 
Brigstocke, [1911] 2 K. B. 648 ; Corfleld t>. Buchanan, 
Cory v. Maritime Insce. (1913), 29 T. L. R. 2o8 ; I. R. 
Comrs. v . Blott, I. R. Comrs. v. Greenwood, [19211 2 
A. n 171 • Dibble Wilts 8c Somerset Farmers, [1923] 


1 Ch. 342. 

1822. .] — Re Wragg, I/td., No. 1928, 


post . 

1823. Issue of bonus shares — To persons taking 
debentures.] — Re Railway Time Tables Pub- 
lishing Co., I/td., No. 1943, post 


make any further payment: — Held : 
(1) the issue by a no-liability oo. of 
shares at a discount is lawful; (2) 
a shareholder in such a oo. is under 
legal obligation to pay the amount 
which he has agreed to pay in order to 
aoquire the shares, for calls subse- 
quently made upon him as share- 
holder ; (3) the oo. in liquidation was 
entitled to reoover from deft, the un- 
paid instalment due in respect of the 
shares allotted to him. — New Good 
Hope Consolidated Gold Mines. No 
Liability v. Stutterd, [1910] V. L. R. 


580. — AUS. 

k. — Issue by company 

incorporated under provincial Act.h— 
(1) The directors of a joint-stock co. 
incorporated in Manitoba have no 
powers under the provisions of The 
Manitoba Joint Stock Companies In- 
corporation Act to make allotments of 
the capital stock of the oo. at a 
rate per share below the face value, & 
any bye-law or resolution of the 
directors assuming to make such allot- 
ment without the sanction of a general 


eting of shareholders of the co. la 
alid. 

2) Where shares in the capital stock 
a joint stock oo. have been illegally 
led below par the holder of the 
,res is not thereby relieved from 
>ility for calls for the unpaid balance 
their par value. — North West 
rctbio Co. v . Walsh (1898), 29 


1. Under power taken by 

memorandum. V-—A co, incorporated 
under Companies Act, 1862, assumed 
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Sect. 20 . — Shares issued or credited as fully or partly 
paid: jfvib-se ct. 1, A. f B. & C .] 

1824 -rUnder reconstruction scheme.] — Where 
shareholders in an old co. which is being recon- 
structed do not apply for shares in the new, to 
which under the scheme they are entitled with a 
certain sum credited as paid up thereon, the 
directors cannot issue the unapplied for shares to 
the public credited as partly paid up. — Clarke v. 
Sunburst Gold Mining Co., Ltd. (1896), 12 
T. L. It. 411. 

Reconstruction, generally, see Sect. 37, sub-sect. 
13, post. 

B . What constitutes. 

1825. Issue in respect of debt owing by company 
— Plus interest.] — An agreement was entered into 
between a joint-stock co. & C. whereby it was 
agreed that the money expended by C. upon 
certain works should be a debt from the co. to 
him, & should at his option be a debt payable on 
demand, with interest at 15 per cent, per annum on 
each item, or a debt agreed to be extinguished by 
the allotment to C. of fully paid-up shares of a 
nominal amount equal to the money expended up 
to Dec. 31, 1887, without interest, but with the 
addition of 15 per cent, of such sum. The agree- 
ment was filed with the Registrar of Joint-Stock 
Cos. C. elected to take shares equal in nominal 
value to the amount expended by him with 15 per 
cent, addition, & they were accordingly allotted 
to him. He subsequently moved that the register 
of shareholders of the co. might be rectified by the 
removal of his name, on the ground that the 
transaction amounted to an issue of shares at a 
discount, & was therefore unlawful : — Held : the 
shares having been issued with an addition of 15 
per cent, beyond the amount expended by 0. were 
issued in respect of something which was not 
entirely money due, & therefore were issued at a 
discount & the register must be rectified. — Be 
Midland Electric Light & Power Co., Ltd. 
(1889), 60 L. T. 666 ; 37 W. R. 471 ; 5 T. L. li. 373. 

1826. Commission on underwriting.] — A. agreed 
by letter to “ underwrite at 15 per cent, discount ” 
a certain number of shares to be issued by a new 
co., the co. undertaking that all applications for 
shares received within a specified time should be 
allotted in full out of the shares underwritten by 
A. ; & A. further agreed to pay within the specified 
time the application money on the balance of the 
shares not applied for by the public. The evidence 
of witnesses expert in such transactions showed 
that ” underwrite ” in that connection meant 


" agree to take so many of the shares under- 
written as were not applied for by the public, 1 * 
& that it did not mean merely “ agree to place in 
the market.” A. repudiated the allotment to 
him by the co. of that portion of the shares which 
was not taken by the public. On the co. shortly 
afterwards going into liquidation, A. was placed 
on the list of contributories in respect of the shares 
not taken by the public : — Held : (1) the true 
meaning of the contract was that A. was himself 
to take, without making any further application 
for allotment, all the shares not taken by the 
public, & he was to do this in consideration of 
receiving a commission of 15 per cent, on the whole 
number of shares he had agreed to underwrite ; 
(2) the term “ discount ” was used inaccurately, 
& the agreement did not really mean that the 
shares were to be issued “ at a discount,” which 
would have been ultra vires , & A. was therefore 
rightly placed on the list of contributories in 
respect of that portion of those shares which were 
not taken by the public. — Re Licensed Victu- 
j allers’ Mutual Trading Assocn., Ex p. Audain 
j (1889), 42 Oh. D. 1 ; 58 L. J. Gh. 467 ; 60 L. T. 

| 684 ; 37 W. R. 674 ; 5 T. L. R. 369 ; sub nom. 

1 Re Licensed Victuallers’ Mutual Trading 
j Assocn., Holloway’s Case, 1 Meg. 180, C. A. 

’ Annotations: — As to (I) Distd. Be Harvey’s Oyster Co., 
Ormerod’s Case, [18941 2 Ch. 474. Apld. Be London-Paris 
Financial & Mining Corpn. (1897), 13 T. L. K. 331. Consd. 
Be Greater Britain InBce. Corpn., Ex p. Brockdorff (1920), 
124 L. T. 194. Refd. Moir v. Marten (1891), 7 T. L. R. 
330 ; Be Globe Blocks Gold Mining Co. (1895), 12 T. L. R. 
92 ; Be Hemp, Yarn, & Cordage Co., Hindley’s Case, 
[18961 2 Ch. 121 ; lie London-Paris Financial Mining 
Corpn. (1897), 13 T. L. R. 569. As to (2) Refd. Be Greater 
Britain Insco. Corpn., Ex p. Brockdorff (1920), 124 L. T. 
194. Generally , Mentd. Hangster v. Netter (1893), 9 
T. L. R. 441. 

See , generally , Sect. 11, ante. 

1827. Reorganisation of company — Acquisition 
of shares in new company — Special terms offered to 
dissenting shareholders.] — A new co. was incor- 
porated for the purpose of acquiring the business 
I & liabilities & assets of an old co. on the terms that 
| for every five shares of 5s. in the old co. one of the 
I shares of 30s. in the new co. should be allotted 
| with 25s. credited as paid thereon, & a contract was 
| duly registered. Some of the shareholders of the 
■ old co. having declined to exercise their option of 
| taking shares in the new co., the new co. proposed 
to allow them to receive shares in the new co. 
credited as having 25 s. paid up thereon, on their 
paying 10$. for each, & also a further Is., such 
further sum to be taken as in reduction of 1$. of 
the 5s. unpaid on the 30s. share. No contract for 
the issue of the shares on these terms was ever 
1 registered. A shareholder in the new co. who had 


power, by its memorandum of assocn., 
to issue Bhares at a discount : — Held : 
the power was invalid as contrary to 
law. — T wigg v.Tiiundkb Hill Mining 
Go. (1895), 4 B. 0. R. 61.— CAN. 


PART III. SECT. 20, SUB-SECT. 1.— B. 

m. Original subscription at full 
nominal value — Illusory payment of 
balance.] — Pltf., a creditor of a co. 
incorporated by letters patent, sued 
deft., a shareholder, who pleaded that 
there was nothing due upon his stock. 
There were nine shareholders, two of 
whom held a patent right under which 
the co, wore to work. Deft, held 
$5,000 stock, on which he had paid in 
cash $1,000. It was arranged between 
the patentees & the other shareholders, 
that the latter should pay an additional 
10 per cent on their stock, making 
20 per oent, in consideration of which 
the patentees were to pay up the 
balance of the unpaid stock of the 
seven shareholders. Thereafter each 
of the seven gave Ills cheoue to the 


secretary for the balance of his unpaid 
stook, which the secretary passed on 
to the patentees, who accepted the 
cheques as part-payment of a claim 
they had against the co. & gave 
receipts to the co. for the amount. 
The patentees then handed the cheques 
& receipts to the secretary, who re- 
turned the cheques to the shareholders 
by whom they were given : — Held : 
this transaction was not a payment in 
full of the stock, & deft, was liable. — 
Scales v. Ibwin (1874), 34 U. C. R. 
545.— CAN. 

n. Subsequent allowance of 

discount .] — To attempt to make par- 
tially paid-up shares in the capital 
stock of a co. paid-up shares by an 
allowanoe of a discount to the holders 
thereof, is primA facie illegal, & a pro- 
viso in the Act of incorporation “ that 
no bye-law for the allotment or sale 
of stock at any greater discount than 
that whioh has been previously 
authorised at a general meeting ” is 

not widA Annnvh ImnUftfUtr tn nnf h rvHan 


the allowance of such a discount on 
shares which were originally subscribed 
for at their full nominal value . — Re 
Ontario Express & Transportation 
CO. (1894), 21 A. R. 646.— CAN. 

o. Part price returned at same 

time — As consideration for future 
services.] — Where shares in a co. in- 
corporated under Dominion Joint 
Stock Cos. Act, R. S. C., c. 119, were 
applied for, & appets. paid to the oo. 
an amount equal to the faco value of 
the shares, but at the same time 
received from the co. a portion of the 
price as alleged consideration for ser- 
vices to be rendered by them to the 
co. at a future date : — Held : in a 
judgment creditor’s action, the shares, 
to the extent of the amounts so allowed, 
must be treated as unpaid shares. — 
Union Bank v. Morris (1900), 27 
A. R. 396; 31 S. C. R. 594. — CAN. 

p. Issue to, & transfer by pro- 
moter by same instrument— Advance to 
company by transferee as consideration 

ofaMild M f\4 «*4 AAan/\tiu 1 
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had shares allotted to him on the terms last men- 
tioned, applied to have his name removed from 
the register of shareholders on the ground that the 
issue of the shares at a discount was illegal : — 
Held : the agreement under which the shares were 
issued to appct. was void, as the shares were issued 
at a discount ; & therefore appct. was entitled to 
the relief which he claimed . — Re Zoedone Co., 
Ltd., Ex p. Higgins (1889), 60 L. T. 383 ; 1 Meg. 
158. 

1828. Cancellation of shares subject to liability — 
Issue of share of like nominal value fully paid.] — 

A co. in order to encourage further subscription for 
its shares, & with the consent of all the share- 
holders, duly resolved to reduce its capital by 
cancelling all its deferred shares, to which onerous 
rights attached, & then, after increasing its ordinary 
share capital, to issue thereout to the holder of 
each deferred share so cancelled 100 ordinary 
shares as fully paid & of a nominal value per share 
equal to that of the cancelled share. Upon 
petition to the ct. to confirm the resolution : — 
Held : what the ct. was asked to sanction, 
although in form a reduction of capital, was in fact 
an increase of capital, & the scheme, regarded as a 
whole, involved an issue at a discount of 99 out of 
every 100 shares issued in respect of each cancelled 
share, & was ultra vires ; & in the circumstances 
the ct. could not confirm the resolution. — Re 
Development Co. of Central & West Africa, 
[1902] 1 Ch. 547 ; 71 L. J. Ch. 310 ; 86 L. T. 323 ; 
50 W. R. 456 ; 18 T. L. R. 337 ; 9 Mans. 151. 

1829. Shares issued at par— 70 per cent, com- 
mission allowed to subscribers.] — Keatinge v. 
Paringa Consolidated Mines, Ltd. (1902), 18 
T. L. R. 266 ; sub nom . Keatinge v. Paringa 
Consolidated Mines, Ltd., Edgcombe v. 
Paringa Consolidated Mines, Ltd., 46 Sol. Jo. 
246. 

1830. Sole right of supplying goods to company.] 

— Servals Bouchard v. Prince’s Hall Restaur- 
ant, Ltd. (1904), 20 T. L. R. 574, C. A. 

1831. Issue of debentures at discount — Con- 
vertible into shares at par.] — A co. proposed to 
issue to its shareholders debentures at a discount 
of 20 per cent., repayable on Nov. 1, 1909, upon 
the terms of a circular whereby the registered 
holder was to have the right at any time prior to 
May 1, 1909, to exchange his debentures for fully- 
paid shares in the co. at the rate of one £1 fully-paid 
share for every £1 of the nominal amount of the 
debentures ; & by the conditions of the debentures, 
in the event of the debenture-holder giving to the 
co. a written demand for shares in exercise of this 


| right, the principal moneys were to become 
immediately repayable : — Held : the proposed 
issue of debentures was void, inasmuch as it was 
capable of being used as a means of issuing shares 
at a discount. — Mosely v. Koffyfontein Mines, 
Ltd., [1904] 2 Ch. 108 ; 73 L. J. Ch. 569 ; 91 
L. T. 266 ; 53 W. R. 140 ; 20 T. L. R. 557 ; 48 
Sol. Jo. 507 ; 11 Mans. 294, C. A. 

See , generally , Sect. 34, sub-sect. 3, P. (c), post. 

1832 . Transfer of vendor’s shares fully paid — In 
! consideration of taking up other shares.] — A co. 
i called the vendor co. sold a mining property to a 
j limited co. called the G. Co. in consideration of 
| fully-paid shares in the G. Co. A person acting 
; with the authority of both cos. entered into an 
j agreement with deft, whereby the latter agreed to 
j take 5,000 £1 shares in the G. Co. at the price of 

£5,000, & in addition he was to have a transfer 
from the vendor co. of 15,000 fully-paid shares in 
the G. Co., being part of the shares belonging to 
the vendor co. as the purchase price of the mine : — 
Held : this was not an issue of shares by the G. Co. 
at a discount, & the transaction was valid. — 
Chapman v . Great Central Freehold Mines, 
Ltd. (1905), 22 T. L. R. 90, P. C. 

1833 . Bonds repayable with bonus — Bonus ex- 
tinguished by issue of fully-paid shares.] — F ama- 
tina Development Corpn., Ltd. v. Bury, No. 
1860, post . 

1834 . Issue in consideration of advance to com- 
pany.] — A director made a loan to his co. of £100 
in consideration of his being allowed to take up 

• 200 £1 shares in the co. at 10s. each. The shares 
were registered in his name, but he was unaware 
of the legal effect of the transaction : — Held : the 
transaction was a contract to issue shares at a 
discount, & therefore illegal, & the director, by 
assenting to the allotment, made himself liable to 
pay the full nominal amount of the shares in cash. 
— Re Pilkin (James) &; Co., Ltd. (1916), 85 
L. J. Ch. 318 ; sub nom. Re Pitkin (James) & Co., 
Ltd., 114 L. T. 673 ; 60 Sol. Jo. 369. 

C. Effect. 

1835 . Position of holder — On winding up — 
Shares in fact not fully paid up.] — The arts, of 
assocn. of a joint-stock co. stated that certain 
shares subscribed for by C. should be considered 
as paid up. By a deed of even date with the arts, 
of assocn., C. assigned his patent to the co. for a 
nominal consideration of 10s., there being also a 
parol agreement that the delivery of the paid-up 

I shares was the consideration for the assignment. 


— The promoters of the co. agreed to 
allot 127,500 out of its total capital of 

250,000 $10 shares, all marked fully- 
paid, to one of their number C., in 
consideration of his procuring A. to 
advance $25,000 to tho co., Sc of certain 
other services, & by the same instru- 
ment C. agreed to transfer 85,000 of 
such shares to A. in consideration of 
the $25,000 : — Held : A. was a pur- 
chaser of the 85,000 shares from C., 
who held them as fully paid up, & 
could not be treated as a purchaser 
from the co, of tho shares at a discount, 
& could not be forced, at the instance 
of another shareholder, to contribute 
to its funds any part of the difference 
between the $25,000 which he paid for 
them, & their face value. — Fraser 
River Mining & Dredging Co., Ltd. 
®. Gallagher (1896), 5 B. C. R. 82.— 
CAN. 

q. Allotment to man of straw — To 
knowledge of company .] — Deft. co. 
allotted 40,000 shares of $10 each to 
a man of no means who did not pay 
for them Sc was not expected to do so : 


— Held : tho allotment was a “ colour- 
able transaction ” to enable the co. to 
issue shares at a discount, & ultra vires . 
— Lindsay r. Imperial Steel & Wire 
CO. (1910), 16 O. W. R. 406; 21 

O. L. R. 375 ; 1 0. W. N. 930.— CAN. 

r. Issue of new one pound shares 
— In exchange for same number of less 
nominal value.] — In exchange for 

20,000 shares of 5s. each a co. issued 

20,000 now shares of £1 each : — Held : 
(1) persons who, with knowledge of 
the facts, took new for old shares, had 
taken them with only 5s. paid, & were 
therefore liable on a winding up to 
be put on the list of contributories for 
the unpaid balance ; (2) the fact that 
the assets were sufficient to pay the 
debts made no difference, for if shares 
are issued at a discount, their holders 
are liable to pay for them in full to 
seoure the adjustment of the rights of 
contributories inter se in the co.*s 
assets. — Seta Diamonds, Ltd. (Liqui- 
dator) o. Knox, [1915] W. L. D. 109. 
— S. AF. 


PART III. SECT. 20, SUB-SECT. 1.— C. 

s. Position of holder — On winding 
up — Effect of reincorporation of com - 
pony subsequent to issue. ] — A joint- 
stock limited liability co. being in- 
debted in a small amount, which was 
afterwards paid off, Sc having at the 
time assets worth more than double 
the amount of its issued stock Sc all 
other liabilities, allotted a number of 
shares to its shareholders, at a discount. 
Subsequently the co. was freshly in- 
corporated with the shares so issued 
treated as fully -paid, Sc afterwards 
falling into difficulties, was put into 
liquidation under R. S. C., c. 129 : — 
Held: these shareholders were not 
liable as contributories . — Re Owen 
Sound Dry Dock Shipbuilding Sc 
Navigation Co. (1891), 21 O, R. 349, — 
CAN. 

t. Mistake of law not 

ground for relief.] — A co. incorporated 
under Ontario Companies Act, R. S. O. 
1097, c. 191, Issued 7 shares at a dis- 
count, as fully -paid, to resp., who had 
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Sect* 20. — Shares issued or credited a# fully or partly i 
paid; Sub-sect* 1, C. ; sub-sect* 2 } A*j& B. (a).] ; 

C. afterwards transferred a portion of these shares 
to L. : — Held : L. was not liable to be placed upon 
the list of contributories in the winding up of the 
co. — Be British & Foreign Cork Co., Leif- 
child’s Case (1805), L. It. 1 Eq. 231 ; 13 L. T. 
207 ; 11 Jur. N. S. 941 ; 14 W. B. 22. 

Annotations: — Reid. Re Baglan Hall Colliery Co. (1870), 

5 Ch. App. 349, n. ; Re Britannia Permanent Benefit 
Bldg. Soc. (1891), 65 L. T. 196 ; Re Wragg, L18973 1 Ch. 
796. 

1836. Distribution of assets.] — A. co. 

being in need of further capital issued shares at a 
discount. The original shares were fully paid. In 
the winding up there were surplus assets : — Held : 
the assets ought to be distributed upon the footing 
of returning to the holders of the original shares 
a sum sufficient to place the holders of both 
classes of shares upon an equality as to the amount 
actually paid upon the shares of each, & of dividing 
the balance in proportion to the shares. — Be Wey- 
mouth & Channel Islands Steam Packet Co., 
[1891] 1 Ch. 60 ; 60 L. J. Ch. 93 ; 63 L. T. 686 ; 

39 W. B. 49 ; 7 T. L. B. 67 ; 2 Meg. 366, C. A. 

Annotations : — Refd. Re Wakefield Rolling Stock Co., [1892] 

3 Ch. 165 ; Welton v . Saffery, 11897] A. C. 299. Mentd. 
Hon? Kong & China Gat* Co. v. Glen, [1914] 1 Ch. 527. 

1837. .] — By a preliminary agree- 

ment made before the incorporation of a co. it was 
agreed that 75 shares fully paid up should be 
allotted to the vendors as the purchase price of 
the property to be sold to the co., leaving 25 shares 
in the co. to be subscribed for in cash. This agree- 
ment was adopted by the co. after incorporation, 
with the inodiii cations that £5,000 in cash, omitted 
by mistake from the preliminary agreement, 
should be paid to the vendors in addition to the 75 
shares, & that the vendors should distribute 25 
out of the 75 shares ratably among the cash sub- 
scribers of the first-mentioned 25 cash shares. 
The co. accordingly allotted 25 of the 75 vendors’ 
shares to the cash subscribers, the certificates of 
title stating that the shares were fully paid up. 
There was no question of 1867 Act, s. 25, not being 
complied with. In the winding up of the co. the 
liquidator applied to have the allottees of the 25 
distributed shares placed on the list of contribu- 
tories. There was no question of any fraud or 
impropriety having been committed : — Held : 
the holders of the 25 distributed shares were liable 
to contribute the full nominal amount of such 
shares in cash. — Be Alkaline Beduction Syndi- 
cate, Ltd. (1896), 45 W. B. 10 ; 12 T. L. B. 534 ; 

40 Sol. Jo. 668. 


1838. Effect of special provision in 

articles.] — Welton v* Saffery, No. 1817, ante. 

1839. Liability to pay in full — Though con- 

tract registered under 1867 Act, s. 25.] — A limited 
co. issued part of its capital in £10 preference shares 
at par, every present shareholder to be entitled to 
one preference share at 25 per cent, discount for 
each ordinary share held by him. Some of the 
shareholders took these preference shares, paid the 
£7 10s. per share, & had certificates given them 
stating them to be holders of shares fully paid up. 
No contract was registered under sect. 25 of the 
above Act. The co. having been ordered to be 
wound up, the preference shareholders who had 
taken their shares at a discount were placed on the 
list of contributories, & calls for the unpaid £2 10s. 
per share were made on them &> paid. Some of 
them then applied for leave to prove in the winding 
up “in damages for breach of contract or other- 
wise in respect of the issue of the preference 
shares : ” — Held : (Kay, J.) if there were any 
claim for damages the case fell within 1862 Act, 
s. 38 (7), but appets. could not have maintained an 
action for damages against the co. if it had not been 
wound up, & could not prove for damages in the 
winding up, either against other creditors, or 
shareholders, or the co. On appeal : — Held : if 
the contract between the co. & the shareholders 
was to be treated as a contract to issue fully paid-up 
shares, the shareholders might on finding out that 
the shares were not in point of law fully paid up, 
have rescinded the contract to take them ; but as 
after an order to wind up there could be no rescis- 
sion, the shareholders had no remedy, it being 
settled by Houldsworth v. City of Glasgow Bank , 
No. 1553, ante , that a shareholder retaining his 
shares cannot bring an action against the co. for 
misrepresentations by which he was induced to 
take them, & the ct. being of opinion that no 
substantial distinction could be drawn for this 
purpose between misrepresentation & a breach of 
a contract that the shares should be fully paid-up 
shares. 

Seniblc : if the contract was to issue shares at a 
discount, the allottees took the shares subject to 
a liability to pay their nominal amount in full, 
& could not be exonerated from this liability even 
by a registered contract . — Re Addlestone Lino- 
leum Co. (1887), 37 Ch.' D. 191 ; 57 L. J. Ch. 249 ; 
sub nom. Re Addlestone Linoleum Co., Ltd., 
Ex p * Benson, 58 L. T. 428 ; 36 W. B. 227 ; 4 
T. L. B. 140, C. A. 

Annotations: — Apld. Re New Chile Gold Mining Co. (1888), 

38 Ch. D. 475. Reid. Re Almada & Tirito Co. (1888), 

38 Ch. D. 415 ; Re London Celluloid Co., Bayley & Han- 


paid lor 5 shares only, & who had 
acquiesced & acted as a holder of 
7 shares : — Held ; he was not entitled, 
on the ground of mistake, to be relieved 
from his position as a shareholder of 
the extra shares, & was liable upon 
the winding up, as a contributory in 
respect thereof. — Re McGill Chair 
Co., Mcnro's Cask (1912), 26 0. L. R. 
254 : 21 O. W. 11. 921 ; 3 O. W. N. 
1074 ; „5 D. L. R. 75. — CAN. 

a. .] — Unless the 

S rocedure required by Companies Act, 
1. 8. M. 1913, s. 45 is complied with, a 
co. cannot issue shares at a discount. 
Sc it it does so, the holder is liable for 
the full amount unpaid, of the nominal 
value thereof. His misapprehension 
of the legal effect of the arrangement 
does not relieve him. — Bank of 
Ottawa v * Jonks (1919), 1 W. W. R. 
4.— CAN. 

1886 i. distribution of 

assets.] — Re Newtown arcs Gas Co., 
Exp. Stephenson (1885), L. R. 15 Ir. 
51.— IR. 


b. On agreement to take dis- 

counted shares — When repudiation jus- 
tified*] — If a man agrees to purchase 
from a co. paid-up shares at a price 
less than their nominal value, he may 
repudiate tbo agreement at any time 
before ho actually becomes a share- 
holder on the ground that the co. 
cannot legally give him what he 
bargained for. The moment, however, 
he does any acts, such as accepting 
certificates, attending meetings, re- 
ceiving dividends, etc., which show 
that the co. treated him as a share- 
holder, & that he acquiesced in being 
so treated, he is liable for the amount 
unpaid on his shares. — Bank of 
Ottawa v. Jones, [1919] 1 W. W. R. 
4.— CAN. 

o. — Right to rectification of 
register — & extinguishment of liability 
on promissory note — Given in payment*] 
— Where tho shares of a co. have been 
issued at a discount in face of statutory 
prohibition to do so, such issue is 
ultra vires of the co. & therefore illegal 
& void, & the person to whom they 


are issued is not liable to the co. on a 
promissory note given for tho shares. 
Such pewon may become liable on a 
new implied contract arising from his 
assent to his name being placed 8c 
continued on the register in respect of 
the shares, but this does not validate 
the original transaction & cannot be 
relied on to fix him with liability 
upon the note. — Princess Copper 
Mines, Ltd. v. Trelle, [1922] 3 
W. W. R. 59 ; 66 D. L. R. 63.— CAN. 


d. <fr repayment of 

amount paid up.] — The memorandum 
& arts, of assocn. of a co. registered 
under the Cos. Acts contained pro- 
visions to tho effect that the co. might 
issue its shares “ at par, or at a dis* 
count, or at a premium.” A person 
to whom new shares had been al- 
lotted at a discount presented a 
petition to the ct. for rectification of 
tho register by the deletion of his 
name therefrom, & for an order on the 
co. for repayment of the amount paid 
by him on his shares. The ct. granted 
the prayer of the petition on the ground 
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bury’sCases (1888), 59 L. T. 109 ; Re Railway Time Tables 
Publishing Co., Ex p. Sandys (1889), 42 Ch. D. 98 ; 
He Eddystone Marine Insoe., [1893] 3 Ch. 9 ; Welfcon v. 
ggfiwy, [1897] A. C. 299; Re Wragg, 118973 1 Ch. 796. 
Mentd. Re Railway Time Tables Publishing Co., Ex p. 
Welton, [1899) 1 Ch. 108. 

1840* Application for fully-paid shares — 

Repudiation.] — Re Ajddlestone Linoleum Co., 
No. 1839, ante . 

1841. Issue supposedly lawful — Mistake of 

law.] — In Jan. 1887, 673 £5 shares in the R. Co. 
were allotted to S. at a discount of £4 10.9. per 
share. At this time, & until Dec. 1887, it was 
generally believed that the issue of shares at a 
discount was lawful. In Mar. 1887, she sold 150 
of these shares to a purchaser for value, without 
notice that the shares were issued at a discount, 
& under the belief that they were fully paid up ; 
but she subsequently took back the 150 shares 
from the purchaser, in exchange for 150 fully 
paid-up shares in the same co. In Apr. & Aug. 

1887, she attempted to part with some of the 
remaining shares. In Jan. 1888, she handed in 
proxies to be used at a meeting. In Feb. 1888, 
she wrote to the secretary of the co. protesting 
against a proposed new issue of shares at a dis- 
count on the ground of its illegality. In June, 

1888, she repudiated the shares, & in Nov. 1888, 
she applied to the ct. for removal of her name from 
the register in respect of the 673 shares, & for 
repayment of the amount paid thereon ; — Held : 
(1) as regards the 150 shares, inasmuch as she had 
repurchased them from a purchaser for value 
without notice, she was entitled to treat them as 
fully paid up, & her application failed ; (2) S. 
having by her conduct assented to keep the shares 
other than the 150 shares, although under a mis- 
apprehension as to the legal effect of the contract, 
was bound to pay the full amount thereon, & was 
not entitled to any relief. — Re Railway Time 
Tables Publishing Co., Ex p . Sandys (1889), 42 
Ch. D. 98 ; 58 L. J. Ch. 504 ; 61 L. T. 94 ; 37 
W. R. 531 ; 5 T. L. R. 397 ; 1 Meg. 208, C. A. 

Ar^wtation8 :~~A s to (1) Apld. Re Vouve Monti ier, Ex v. 

tl896] 2 Ch. 525. As to (2) Apld. Re Britdn 
Medical 8c General Life Assocn. (1889), 5 T. L. It. 502. 

i2 i f/; M i aCd T OU ?, 1 i?’ H? 941 J £ h ‘ 89. Consd. Re Pilkin 
* m aoVi Reid. R * e Eddystone Marine 

Insoe., [ 1893 ] 3 Ch. 9 ; Mother Lode Consolidated Gold 
Mines ». Hill (1903) 19 T. L. It. 341. GeneraUy , Refd. Re 

Co^UB 1 9°°’ ' EX 2> ' Zoutpan8ber S Prospecting 


Position of company — Company estopped from 
asserting liability.] — See Sub-sect. 3, C. (d), iv., 
post . 

On petition for winding up — Company with 

surplus if discount paid up.] — See No. 5398, post . 

1842. Position of directors — Liable for amount 
of discount.] — Directors of a mining co. engaged 
an engineer to report upon a mineral property of 
the co. for which they agreed to give him the option 
for a fortnight of an allotment of shares in the co. 
at a discount. At the date of the agreement the 
shares were at a discount, but they rose to a 
premium before the option expired : — Held : it 
was not competent for the directors to issue the 
shares at a discount, & they were liable for the 
difference between the par value of the shares & 
the price at which they were allotted, but in the 
absence of fraud the measure of damages was the 
difference between the price of allotment & the 
value of the shares at the date of the agreement, 
& not at the expiration of the option. — H irsche v. 
Sims, [1894] A. C. 654 ; 64 L. J. P. C. 1 ; 71 L. T. 
357 ; 10 T. L. R. 616 ; 11 R. 330, P. C. 

Annotations: — Refd. Welton v. Saffery, [1897] A. C. 299 ; 

Lagunas Nitrate Co. v. Lagunas Syndicate, [1899] 2 Ch. 

392. Mentd. Stamp Duties Comr. v. Broken Hill South 

Extd., [1911] A. C. 439. 

1843. As unauthorised reduction of capital.] — 

Re London Celluloid Co., No. 1848, post . 


Sub-sect. 2. — Liability op Shareholder. 

A. In General . 

As promoter.] — See Sect. 1, sub-sect. 5, A., ante. 
As subscriber to memorandum.] — See Sect. 7, 
sub-sect. 6, A., ante . 

Under 1867 Act, s. 25.] — See Sub-sect. 3, post. 

In respect of director’s qualification shares.] — 

See Sect. 28, sub-sect. 2, C., post. 

B. Shareholder with Notice that Shares not Fully 

Paid. 

(a) In General. 

1844. Issue ol bonus shares ultra vires- -Shares 
non-exbtent.] — Re Home & Foreign Investment 
& Agency Co., Ltd., No. 1448, ante. 


that the provision in the memorandum 
of association with regard to the issue 
of shares at a discount was illegal, 8c 
that such issue of shares was ultra 
vires of the co. — Klbuck v. East 
iNDJtA Co. fob Exploration & 
Mi ni no, (1888), 16 R. (Ct. of 

Seas.) 271. — SCOT. 

•. On transfer with notice — Lia- 
bility of transferor — For amount of 
discount — Evidence.] — Deft* was a 
shareholder in a co., of which some of 
the capital stock subscribed for had 
not been taken up. These shares 
were offered to the stockbrokers at 
69(5* iu the dollar, & deft, took some 

..them. Pltf. agreed to purchase 
deft, s shares at 67 *c. in the dollar, 
& the following transfer was executed : 

For value received, S. transfers & 
assigns to C. 14 shares, on each of 
which has been paid $500, amounting 
to the sum of $7,000, in the capitS 
stock of the N. Co.,” etc. Pltf. sued 
deft, to recover the difference : — Held : 
evidence was admissible to show that 
at the time of the sale pltf. was told 
that these shares had been Issued at 
60c., so that they were paid up in full 
only as between the directors 8c the 
shareholders ; for this was evidence 
to show what was the subject matter 
of the contract, 8c that the transfer 
was not the concluded bargain between 


the parties ; 8c pltf. could not recover. — 
Clark v . Sanford (1875), 25 C, P. 256. 

~“CAN. 

f. On transfer without notice — Lia- 
bility of transferee — To execution creditor 
of company .] — Certain shares in a co. 
incorporated by letters patent were 
issued, & allotted by a resolution 
passed at a special general mooting 
of the shareholders to themselves in 

S rpportion to the number of shares 
eld by them at that time at 40 per 
cent discount deducted from their 
nominal value & scrip was issued for 
them as fully-paid. G. was allotted 
9 shares which were subsequently 
assigned to applt. for value as fully- 
paid : — Held : a person purchasing 
shares in good faith without notice 
from an original shareholder as shares 
fully -paid is not liable to an execution 
oreditor of the co. whose execution has 
been returned nulla bona for the 
amount unpaid upon the shares. — 
McCrakbn v . McIntyre (1877), 1 
S. C. R. 479.— CAN. 

g. To company — Es- 

toppel.] — A portion of the shares in 
a joint-stock co., purporting on tho 
face of their certificates to be of a 
certain par value & paid up, were 
allotted to three, promoters. One of 
them sold part of his allotment at a 


discount & had them transferred by the 
co. direct to the purchasers, who wero 
not aware that the shares wore not 
fully-paid ; — Held : in an action by 
the co., the purchasers wero not liable 
for the discount on such shares, inas- 
much as the co. wero bound by their 
statement in the certificates that the 
shares wore *' fully -paid 8c non- 
assessable.” — Kettle River Mines, 
Ltd. v. Blkasdel (1900), 7 B. C. 11. 
507.— CAN. 

PART III. SECT. 20, SUB-SECT. 2.— 

B. (a). 

h. Position of holder — Where title 
derived from purchaser without notice — 
Not liable as contributory .] — Twenty 
shares in a limited oo. were originally 
allotted to A. as f ully-paid, partly for 
work done 8c partly for work to he 
done for the oo. The agreement under 
which the sharos wore so allotted was 
not registered as required by Act VI 
of 1882. s. 28 A sold 3 of these 
shares to D., who had no notice that 
they were not fully-paid. D. sold the 
3 shares to G. who was the managing 
director of the co. The co. was wound 
up by the ct. At tho date of the wind- 
ing up, G. was holder of the 3 shares. 
In settling the list of contributories, 
the ot. ordered G/s name to be placed 
on the list in respect of the 3 shares 
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Sect . 20. — Shares issued or credited as fully or partly 
paid: Sub-sect. 2, B. (a), (5) 6c ( c ), 6c C . (a) <fc 
(&HJ 

Under 1867 Act, s. 25 .] — See Sub-sect. 3, C. 
(d) iv., post . 

(6) constitutes Notice. 

1845. Constructive notice — Statement in certifi- 
cate not verified.] — Turpin’s Case, [1877] W. N. 70. 

1846. .] — A co. issued shares at a 

discount. In respect thereof a contract, in which 
the numbers of the shares were specified, was 
registered with the Registrar of Joint Stock Cos. 
A shareholder subsequently purchased shares in 
the open market, & the co. issued to him cer- 
tificates, in which it was stated that the shares 
were fully paid up. The shares so purchased 
were part of the shares issued by the co. at a 
discount. The shareholder was aware that the 
co. had issued shares at a discount. He did not, 
however, search the register of joint-stock cos., &, 
in fact, had no notice that the shares purchased 
by him had been improperly issued. In the 
winding up of the co. it was sought to place him 
on the list of contributories in respect of the 
shares : — Held : the shareholder, in omitting to 
search the register, had not been guilty of gross or 
culpable negligence, & consequently he ought not 
to be settled on the list . — Be New Chile Gold 
Mining Co., Ltd. (1892), 68 L. T. 15 ; 3 R. 219. 

1847. Original allottee — Nominee of vendor.] 

— In 1807 R. agreed to sell three shares in a ship 
to A. for £240 to be paid in cash. Afterwards, at 
the request of A., R. agreed to accept, in lieu of 
cash, 24 fully paid-up £10 shares in a co. to which 
A. represented he was entitled. A. had agreed 
with the co. to sell to them for cash some shares 
belonging to him in a vessel, & the co. owed him 
money on other transactions. Afterwards A. 
agreed to accept, instead of cash, an allotment of 
fully paid-up shares in the co. He requested the 
co. to allot 24 of these shares direct to It., & this 
the co. did, entering the shares in their register in 
the name of R. as fully paid up by A.’s order in the 
co. No payment in cash was made for the shares, 
& no contract for payment otherwise than in cash 
was registered under 1867 Act, s. 25. R. after- 
wards applied to the co. for a certificate of the 
shares, & a certificate was given to him, which 
stated that the shares had been paid up in full. 
R. did not inquire of the co. as to how the pay- 
ment had been made. The co. being in liquidation, 
the liquidator claimed payment of the full amount 
of the shares from R. : — Held : (1 ) as there was no 
registered agreement, the shares had not been 
paid for in cash, for at no moment of time was 
there a debt on the one side which could be set-off 
against a debt on the other ; (2) R. was not a 
transferee but the original allottee of the shares, & 
took them with constructive notice of the arrange- 
ment between A. & the co . — Re Newport & 
South Wales Shipowners’ Co., Ltd., Rowland’s 
Case (1880), 42 L. T. 785, C. A. 

1848. Transferee officer of company.] — An 
agreement was entered into between an English 
manufacturing co. & a French co. that the French 
co. should render to the English co. certain 
services, that in consideration of those services 
the English co, should transfer to the French co. 
or their nominees 1,000 shares of £10 each in the 
English co. to be credited as fully paid up, with a 


provision that before they were issued the English 
co. should procure the agreement to be registered. 
The services were rendered & the 1,000 shares were 
allotted, as to 800 to the French co. & as to 200 
to S., a nominee & a director of the French co. 
S. transferred the 200 shares to H., one of the 
directors of the English co., who afterwards trans- 
ferred 100 of them to B., another of the directors. 
The agreement between the two cos. was never 
registered ; but B. & H. deposed that the directors 
had given their solr. directions to register it, & that, 
until after the co. had been ordered to be wound 
up, they believed that it had been registered. 
Certificates for the 1,000 shares had been issued 
stating them to be fully paid up : — Held : the 
liquidator was not estopped from requiring B. & 
H. to pay calls as holders of shares on which 
nothing had been paid in cash, for that S., B., & 
H., knew all along that the shares had not been 
paid up in cash. — Re London Celluloid Co. 
(1888), 39 Ch. D. 190 ; 4 T. L. R. 572 ; sub nom. 
Re London Celluloid Co., Ltd., Ex p. Bayley 
& Hanbury, 57 L. J. Ch. 843 ; 59 L. T. 109 ; 36 
W. R. 673 ; 1 Meg. 45, C. A. 

Anmitatiovs : — Consd. Re National Pure Water Engineering 
Co., Follett’s OaBe (1892), 8 T. L. K. 499. Refd. Re 
Railway Time Tables Publishing Co., Exp. Sandys (1889), 
42 Ch. I). 98 ; lie Eddystone Marine Insce., [1893] 3 Ch. 
9 ; Re African Gold Concessions & Development Co., 
Markham & Darter’s Case (1899), 68 L. J. Ch. 215. Mentd. 
Re Macdonald, [1894] 1 Ch. 89. 

1849 . Transferor without notice.] — A 

co. agreed to buy a colliery for £5,115, which was 
to be paid or satisfied, as to £2,000 to R., & as to 
£3,115 to II.. & of the £2,000 the co. were to pay to 
R., £500 cash, & to satisfy the residue of £1,500 by 
issuing or transferring to R. 300 shares of £5 each, 
issued & registered as fully paid up, A as to the 
£3,115, the co. was to pay the same in cash to II., 
or at the option of either the co. or of II., to issue 
or transfer to Tl. 623 shares of £5 each, issued & 
registered as fully paid up. This contract, through 
the neglect of an agent, was never registered, but 
300 shares, purporting to be fully paid up were 
issued to li. & 623 to H. Of these 623 shares, 
450 were ultimately transferred, some through the 
hands of other transferees without notice from H„ 
to R., & 134 to B. li. was chairman, & B. was 
solr. of the co. from its formation : — Held : such 
of the 023 shares as came to the hands of R. 
through transferees without notice, must be 
treated as fully paid up, & the fact that R. & 
B. were officers of the co. made no difference as 
to their title. — Re Stapleford Colliery Co., 
Barrow’s Case (1880), 14 Ch. D. 432 ; 49 L. J. Ch. 
498 ; 42 L. T. 891, C. A. 

Annotations : — Consd. Re London Celluloid Co. (1888), 39 
Ch. D. 190 ; Re Railway Time Tables Publishing Co., 
Ex p. Sandys (1889), 42 Ch. I). 98 ; Wilkes v. Spooner, 
[1911] 2 K. B. 473. Befd. R. v. S. E. Ry. (1910), 74 
J. P. 137; Weston v. Fairbridge, [1923] 1 K. B. 667. 
Mentd. Ledbrook v. Passman (1888), 57 L. J. Ch. 855 ; 
Wallis v. Hands (1893), 68 L. T. 428 ; Gordon v. Holland, 
Holland v. Gordon (1913), 82 L. J. P. C. 81. 

1850. Partner in transferee firm director of com- 
pany — No actual notice.] — C. K. & Co., a partner- 
ship firm, agreed to sell a ship to a co. for £1,500 
& to take £1,000 in fully-paid shares. The 
transaction was carried out by the firm mortgaging 
the ship for £1,000, paying the money to the co., 
& then transferring the ship to the co. subject to 
the mtge. at the price of £500. The £1,000 was 
paid before any shares had been allotted. E., 
who was a promoter of the co., applied the money, 
without the knowledge or authority of the firm, 


Held : G. was not liable as a contribu- 
tory, for though G. was a managing 
director of the co,, & as such must 
have known that the shares had been 


issued as fully-paid up shares without 
complying with the above sect., he 
was not on that account estopped from 
taking advantage of the equitable rulo 


which protects a purchaser with notice 
taking from a purchaser without 
notice . — Re GulIbdIs Bh&das (1892), 
I. L. R. 17 Bom. 672.— IND. 
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in paying 55. per share payable on application on 
4,000 shares for which he had applied. These 
shares, numbered 791 to 4790, were allotted to 
him & entered in the register with only 55 . paid. 
Subsequently K., one of the partners, became 
a director of the co., & 1,000 of E.’s shares were 
transferred to the firm. A certificate was issued 
by the co. to the firm that these shares, numbered 
891 to 1890, were fully paid. The certificate 
was signed by two directors, of whom K. was one. 
The co. was being wound up compulsorily, & the 
liquidator put the firm on the list of contributories 
for 15 5. on each of 1,000 shares : — Held : K. had 
no actual knowledge of the transaction & had not 
acted in collusion with E., & in that state of his 
knowledge the fact that he was a director & signed 
the certificate did not affect either him or his firm 
with notice of the facts or prevent them from 
relying on the estoppel created against the co. by 
the certificate. 

A director is not necessarily affected with con- 
structive notice, in the absence of actual know- 
ledge, of the facts which appear in the books of the 
co. — Be Coasters, Ltd., L1911] 1 Ch. 86; 80 
L. J. Ch. 89 ; 103 L. T. 632 ; 18 Mans. 133. 

1851. Certificates inscribed “ Bonus.”] — Re 
Eddystone Marine Insurance Co. (1894), 10 
T. L. R. 274; sub nom . Re Eddystone Marine 
Insurance Co., Browning’s Case, 38 Sol. Jo. 
253. 

(c) Onus of Proof . 

1852. Party alleging notice.] — Burkinshaw v. 
Nicolls, No. 1953, post . 

1853. On liquidator.] — Re Hall (A. W.) & Co., 
No. 1954, post. 

C. Excmptioyi from Liability . 

(a) Where Company Estopped from Asserting 

Liability. 

1854. By representation in prospectus.] — A 

Scottish co., whose nominal capital was £105,000, 
announced that £100,000 had been paid up, & 
that only £5,000 could be called for. Relying upon 
this representation a gentleman, resident in 


London, purchased, as a transferee, 300 shares, & 
paid his proportion of the outstanding £5,000 to 
the co. The liquidator alleged that this gentleman 
“ knew, or ought to have known,” that the co. 
was a bubble ; & proposed to make a call upon him 
of £30 for each of his shares : — Held : the liquidator 
was wrong, the shareholder having done all that 
could legitimately be demanded of him under his 
contract. — Waterhouse v. Jamieson (1870), L. R. 
2 Sc. & Div. 29, H. L. 

Annotations: — Refd. Rc London Celluloid Co. (1888), 39 
Ch. D. 190 ; Re Veuvo Monnier, Ex p. Bloomenthal, [1 896] 
2 Ch. 525. Mentd. Rc Applotroewick Lead Mining Co. 
(1874), L. U. 18 Eq. 95 ; Burkinshaw v . Nicholls (1878), 
48 L. J, Ch. 179 ; lie National Funds Asset). (1878), 10 
Ch. D. 118 ; Rc Florence Land & Public Works Co., 
Nicol’s Case, Tufnell & Ponsonby’s Case (1885), 29 Ch. D. 
421 ; Rc Almada & Tirito Co. (1888), 38 Ch. D. 415 ; 
Ooregum Gold Mining Co. of India v. Roper, Wallroth 
v. Roper, [1892] A. C. 125 ; Rc Hemp, Yarn & Cordage 
Co., Hindley’s Case (1890), 3 Mans. 187 ; A.-G. for 
Dominion of Canada v. Standard Trust Co. of New Yor k, 
11911 J A. C. 498. 

By certificate.] — See Sect. 18, sub-sect. 3, ante. 
By certification of transfer.] — See , ge?ierally 9 
Sect. 23, sub-sect. 7, post . 

(b) By Payment. 
i. In General. 

1855. Amount credited under compromise of 
action with third party.] — (1) F. was the holder of 
j fifty shares in the co., which had been issued before 
; the 1867 Act came into operation, & on each of 
which £14 was unpaid. In 1868, W. brought 
an action against the co., which was compromised 
j upon the terms that the co. should pay to W. 

| £3,200, & should credit F. with £700 in respect of 
’ his shares so as to make them fully paid-up shares. 

: The arrangement was carried out & certificates 
; for fully paid-up shares were issued to F. The co. 
was afterwards wound up : — Held : there had 
been payment in full of the amount due upon F.’s 
shares, & therefore he was not a contributory. 

Semble : 1867 Act, s. 25, is not retrospective so 
as to apply to shares taken before the commence- 
ment of the Act. 

(2) When an order is made against an official 
liquidator with costs, he must pay the costs 


PART III. SECT. 20, SUB-SECT. 2.— 

C. (a). 

k. By concurring in transfer — To 
purchaser without notice.) — A portion 
of the shares in a joint-stock co., pur- 
porting on the face of the certificates 
to be of a certain par value & paid up 
in full, were allotted to three promoters. 
One of them sold part of his allotment 
at a discount Sc had them transferred 
by the co. directly to the purchasers, 
who were not aware that the shares 
were not fully -paid. In an action by 
tho co. : — Held : the purchasers wore 
not liable for the amount unpaid on 
the shares. — Kettle River Mines, 
Ltd. v. Bleasdkl (1900), 7 B. C. li. 
507. — CAN. 

l. By representation of directors — 
Acting within apparent authority.) — A 
co. will be estopped from claiming 
payment for shares from persons whom 
the directors, acting within the appa- 
rent scope of their authority, have led 
into honestly buying the shares by 
representing such shares to have boon 
fully paid up ; & upon the winding up 
of the co. the liquidators will similarly 
be estopped. 

The owner of a manufactory sold his 
business to tho promoters of a oo., & 
one of the terms of the agreement was 
that he should receive a certain number 
of fully -paid shares in the co. The co. 
was floated, but the agreement was 
not filed In terms of Act 25 of 1892. 
s. 97. Thereafter the co. was ordered 
to be wound up : — Held as the oo. 


had issued tho scrip for sucL vendor’s 
shares as having been fully paid-up, 
tho liquidators were not entitled to 
place the names of bond fide purchasers 
of such shares, without notice of any 
illegality, upon tho list of contribu- 
tories in respect of such shares . — Re 
Reynolds’ Vehicle & Harness 
Factory, Ltd. (1907), 3 Buch. A. C. 
74.— S. AF. 

m. By certificate .) — Penang Foun- 
dry Co., Ltd. (In Liquidation) t?. 
Gardiner, [1913] S. C. 1203.— SCOT. 

PART III. SECT. 20, SUB-SECT. 2.— 
C. (b) i. 

n. What constitutes valid payment 
— Purchase for value without notice — 
Of amount discounted at issue .) — Certain 
shares in a co. incorporated by letters 
patent under 27 & 28 Viot. o. 23, were 
allotted, by resolution at a special 
general meeting of the shareholders, 
to themselves, in proportion to tho 
number of shares held by them at that 
time, at 40 percent below their nominal 
value, & scrip Issued for them as fully 
paid-up. G., under this arrangement, 
was allotted 9 shares, which were 
subsequently assigned to applt. for 
value as fully paid-up. Applt. in- 
quired of the secretary of tho co., who 
also informed him that they were fully 

£ aid-up shares, & he accepted them 
i good faith as such, & about a year 
afterwards became a director in the 
co. The shares appeared as fully 
paid-up on the certificates of transfer. 


whilst on each counterfoil in the share- 
book the amount mentioned was 
“ shares, two, at 8300-8600 ” : — 
Held : a person purchasing shares in 
good faith, without notice, from an 
original shareholder under tho above 
Act, as shares fully paid-up, is not 
liable to an execution creditor of the 
co. whose execution has been returned 
nulla bona , for the amount unpaid 
upon the shares. — McCraken v. 
McIntyre (1877), 1 S. C. 11. 479.— 
GAN. 

0 . Not proceeds of dividend 

irregularly declared.) — Tho transferees 
of stock who take knowing that the 
stock purports to be paid out of divi- 
dends declared out of the capital of 
the co. art) liablo to be placed on tho 
list -of contributories. — Rc Northern 
Constructions, Ltd. (1910), 14 

W. L. R. 308.— CAN. 

p. Cheque — Returned to sub- 

scriber's firm— To meet company's en- 
gagements.) — S., who resided in G., 
Scotland, subscribed for shares in a 
oo. formed under the Dominion 
Companies Act to carry .on business 
in T., Ontario, & remitted his chequo 
for 851,000, the par value of the shares. 
Tho cheque was acknowledged & 
entered in tho co.’s books as payment, 
the shares wore issued, Sc the said 
chequo was indorsed & sent to a firm 
in G. of whioh S. was a member so as 
to be applied, under an agreement 
between the T. oo. & the G. firm, to 
meet tho co.'s engagements in Great 
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Sect. 20. — Shares issued or credited as fully or partly 
paid: Sub-sect . 2, C, ( b ) i. &ii. ; sub-sect. 3, A .] 

personally, whether he gets them out of the estate 
or not .—lie Paraguassu Steam Tramroad Co., 
Ferrao’s Case (1874) 9 Ch. App. 355 ; 43 

L. J. Ch. 482 ; 30 L. T. 211 ; 22 W. R. 386, L. JJ. 

Annotations : — As to (1) Apld. Re Paraguassu Steam Tram. 
Co., Adamson’s Case (1874), L. R. 18 Eq. 670 ; Re Regent 
United Service Stores, Ex p. Bentley (1879), 12 Ch. IX 
850. Distd. Re Land Development Assocn., Kent’s 
Case (1888), 39 Ch. D. 259. Apia. Re Jones, Lloyd (1889), 
41 Ch. D. 159. Reid. Re Barrow-in-Furness Sc Northern 
Counties Land 8c Investment Co. (1880), 14 Ch. D. 400 ; 
Re Johannesburg Hotel Co., Ex p. Zoutpansberg Pros- 
pecting Co., [1891 ] 1 Ch. 119 ; North Sydney Investment & 
Tramroad Co. v. Higgins, [1899] A. C. 263. As to (2) 
Folld. Re Angerstein, Exp. Angorstein (1874), 30 L. T. 446. 

Compare No. 1847, ante. 

ii. Where Valuable Consideration other than Cash 

passes . 

1856. Issue to directors — For services rendered — 
On resolution of directors.] — The directors of a 
railway co. passed a resolution by which they 
appropriated 200 paid-up shares to one of the 
directors for his services in the formation of the 
co. : — Held : the directors had no power to allot 
shares among themselves as paid up, & the 
director to whom the shares were appropriated 
was liable to a call equally with the other share- 
holders. — He Universal Provident Life Assocn., 
Ex p. Daniell (1857), 1 De G. & .T. 372 ; 26 
L. J. Ch. 563 ; 29 L. T. O. S. 254 ; 3 Jur. N. S. 
803; 5W. R. 677 ; 44 E. R. 767, L. J J. 

Annotations : — Distd. Re Auglesoa Colliery Co. (1866), L. It. 
2 Eq. 379 ; Re Western of Canada Oil, Lands, Sc Works 
Co., Carling, Hespeler, & Walsh’s Cases (1875), 1 Ch. D. 
115. 

1857. Issue to creditor — As security for debt,] — 

By a written agreement the directors of a co. 
agreed to transfer to pltf. 675 fully paid-up shares 
in the co. as security for moneys advanced by him 
on their promissory notes. They subsequently 


registered pltf. as the holder of 675 partly unpaid 
shares. Pltf. being threatened with an action by 
judgment creditors of the co. applied to the ct. to 
rectify the register, & restrain the judgment 
creditors from proceeding against him at law : — 
Held : the co. had no authority to place him on 
the register in any other capacity than as the 
holder of fully paid-up shares. — Ashworth v. 
Bristol & North Somerset Ry. Co. (1867), 15 
L. T. 561. 

Annotations : — Reid. Power v. O’Connor (1871), 19 W. R. 

923. Mentd. Power v. Hoey (1871), 19 W. R. 916. 

1858. Satisfaction of debt.] — Shares in a 

co. were allotted to a creditor in satisfaction of a 
debt due by the co. Subsequently the co. gave 
the creditor a debenture for the amount of the 
debt, which was treated as subsisting, but the 
creditor retained the shares which had been 
allotted to him, & agreed to surrender them on 
payment of the debenture : — Held : by the allot- 
ment of the shares in satisfaction of the debt, the 
debt ceased to exist, & the creditor having taken 
the shares in satisfaction of his debt, could not 
be placed on the list of contributories in respect of 
the shares . — Re Matlock Old Bath Hydro- 
pathic Co. (Manchester Finance Corpn. Case) 
(1873), 29 L. T. 441 ; 22 W. R. 41, L. JJ. 

1859. .] — Semble : there is no objec- 

tion to an agreement by a limited co. that a debt 
which it presently owes shall be satisfied by the 
allotment of fully-paid shares of the same nominal 
amount. — Gardner v. Iredale, [1912] 1 Ch. 700 ; 

i 81 L. J. Ch. 531 ; 106 L. T. 860 ; 19 Mans. 245. 

j 1860. Charged on income.] — A 

j limited co. being in want of money borrowed it 
i by the issue of £10 bonds on the terms that the co. 
i would, when & so far as there were net profits 
j available for the purpose pay to the bondholder 
the principal money of £10 together with a bonus 
i of £25, the principal money & bonus to be paid 
I exclusively out of profits. Years later, the co. 


Britain & elsewhere abroad in order to 
facilitate the purchases Sc dealings of 
the co. : — Held : the sending to the 
co. & putting through of the cheque 
in manner aforesaid effected payment 
for the shares : the transaction was 
not a loan to S. or in any way ultra 
vires of tho co. ; Sc pltf. who as a 
shareholder attacked the transaction 
yoars afterwards had by acquiescence 
precluded herself from complaining. — 
HENDERSON V. STRANG, [1920] 1 

W. W. It. 982 ; 54 D. L. R. 674 ; 60 
S. C. R. 201.— CAN. 

q. Cash paid prior to registra- 

tion — If company receives the benefit .] 
— A subscriber for shares in a oo. who 

S ays for his shares prior to registration, 
; after incoiporatfon is allotted fully - 
paid shares, is entitled to be regarded 
as having fully paid for such shares, 
provided that tho co. has received the 
benefit of his said payments, & the 
circumstances disclose a Ixmd fide 
Implied contract between himself & 
the co. to the effect that tho shares 
were to be allotted as fully-paid. — 
Nelson, Ltd. (In Liquidation) v . 
Wiknand (1907), T. S. 348. — S. AF. 

PART III. SECT. 20, SUB-SECT. 2.— 
C. (b) ii. 

r. General rule.] — The considera- 
tion, other than cash, for which the 
shares are issued must be a valuable 
consideration, Sc must be something 
existing at the time Sc not something 
subsequently accruing. — Re Red Deer 
Mill & Elevator Co., Macdonald’s 
Case (1908), 1 Alta. L. R. 538. — CAN. 

s. Work done as payment — Pur- 
suant to agreement. J— Pltf. performed 
certain work, amounting to $465, for 
defts., a joint stock co., incorporated 
under R, S. O. 1877, c. 150, under an 


agreement for payment in shares of 
the capital stock of the co. : — Held : 
the agreement was not ultra irires of 
the co., & pltf.’s acceptance of the 
shares under such agreement would 
not render him liable to pay the amount 
thereof to creditors of the oo. — Inglis 
v. Wellington Hotel Co. (1878), 29 
C. P. 387.— CAN. 

t. Assignment of interest in land 
— lYiee not material — In absence of 
fraud.]— J Where defts. agreed to take 
stock in a co. about to be incorporated, 
& arranged that their interest in cer- 
tain land acquitod from them by the 
co. should be applied in payment of 
their stock. 8c although it appeared 
that the co. took the land over at a 
price considerably beyond that at 
which it was acquired by defts., yet 
no fraud being shown : — Held : the 
shares of stock issuod to dofts., pur- 
suant to tho arrangement, upon the 
incorporation of the co., as fully paid- 
up shares, must be treated as such in 
an action by an execution creditor of 
the co. seeking to make defts. liable 
upon their shares for the amount 
unpaid thereon. — Jones v. Miller 
(1893), 24 O. It. 268.— CAN. 

a. Agreement to render future ser- 
vices — Necessity for contract in uniting.] 
— M. Sc C. each agreed to take shares 
in a joint-stock oo., paying a portion 
of the price in cash & receiving receipts 
for the full amount, the balance to be 
paid for in future services. The co. 
afterwards failed : — Held : as thore 
was no agreement in writing for the 
payment of tho difference by money’s 
worth Instead of cash under Companies 
Act, 1867, s. 27, M. Sc C. were liable 
to pay the balance of the price of the 
shares to the liquidator of the co. — 

Morris v. Union Bank (1899), 31 

% 


S. C. R. 594.— CAN. 

b. Issue to corporation — Deben- 
tures given in satisfaction.] — To a 
declaration under 14 Sc 15 Yict. c. 51, 
s. 19, by judgment creditors of a co. 
against a municipality as shareholders, 
defts. pleaded, in substance, that they 
subscribed for the stock under a bye- 
law which provided that their deben- 
tures, payable in 1877, should be 
issued for the sum subscribed as the 
same should become payable, Sc that 
the co. should take such debentures 
at par ; 8c that pltf. knew this before 
he became a creditor : — Held : a good 
defence. — Higgins v . Whitby Corpn. 
(1860), 20 U. C. R. 296.— CAN. 

e. Issue to creditor of firm — Sub- 
sequently converted into company — In 
muisf action of interest in firm assets .] — 
H. Sc others, interested as creditors Sc 
otherwise in a struggling firm, agreed 
to purchase the latter’s assets Sc form 
a co. to carry on its business, Sc they 
severally subscribed for stock in the 
proposed co. to an amount representing 
the value of the business. A power 
of attorney was given to one of the 
parties to purchase the assets, which 
was done, payment being made by the 
disoount of a note for $2,000 made by 
Q. Sc indorsed by another of the parties. 
The co. having been formed, the assets 
were transferred Sc the note was retired 
by a note of the oo. for $4,000 indorsed 
by H., which ho afterwards had to pay. 
H. also, or a oo. of whioh he was 
manager, advanced money to a con- 
siderable amount for the oo., which 
eventually went into liquidation. After 
the oo. was formed, in pursuance of the 
original agreement between the parties, 
stock was issued to each of them as 
fully-paid according to the amounts 
for which they respectively subscribed. 
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having made no profits whatever & being still 
in want of money, it was arranged with the consent 
of all parties interested that new £1 shares should 
be issued & the bonus of £25 satisfied or 
extinguished by the allotment of twenty of the 
new £1 shares considered as fully paid : — Held : 
it was ultra vires for the co. to make the charge on 
future net profits a charge on capital & a present 
debt & to issue shares fully paid up in satisfaction 
of the debt so created, the charge being exclusively 
on income. 

Qu. : whether it is possible for directors to 
create a debt against their co. & to saddle their co. 
with it for the purpose of enabling them to issue 
shares without payment in cash, however advan- 
tageous they may consider the transaction to be. — 
FAMATINA DEVEIiOPMENT COIIPN., LTD. V. BURY, 

[1910] A. 0. 439 ; 79 L. J. Ch. 597 ; 102 L. T. 
860 ; 26 T. L. It. 540 ; 54 Sol. Jo. 610, H. L. ; 
affg. S. C. sub worn. Bury v . Famatina Develop- 
ment Corpn., Ltd., [1909] 1 Oh. 754, 0. A. 

1861. Purchase price of concession — Future 

issues of capital.] — Hong Kong & China Gas Co., 
Ltd. v . Glen, No. 1468, ante . 

Compare No. 1928, post . 

1862. Issue to subscribers to memorandum.] — 

Nine persons bought a moiety of a colliery from 
P. for £10,000 & the ten, after working it for some 
time, agreed to form a co. for carrying it on, 
& a co. was accordingly registered, the memo- 
randum of assocn. of which was subscribed by 
the owners of the colliery for numbers of shares 
proportioned to their respective interests ; the 
nominal amount of shares subscribed for being 
£20,000. The memorandum stated nothing as to 
the shares being treated as paid-up shares, but 


the arts, provided that all the shares subscribed 
for in the memorandum should be treated as 
fully paid up. The colliery was i pade over to 
the co., but no other payment was made by any 
of the subscribers of the memorandum. No other 
shares than those subscribed for by the memo- 
randum were ever allotted : — Held : the sub- 
scribers of the memorandum of assocn. were not 
liable as contributories, for that the shares must 
be taken as having been fully paid up by the 
handing over the colliery. — Re Baglan Hall 
Colliery Co. (1870), 5 Ch. App. 346 ; 39 L. J. Ch. 
591 ; 23 L. T. 60 ; 18 W. R. 499, L. J. 

Annotations : — Expld. Re Pen* Allt Silver Load Mining Co., 
Fothergitls’ Case (1873), 8 Ch. App. 270. Consd. Re 
Anglo -Moravian Hungarian Junction Ky., Dent's Case, 
Forbes’ Case (1873), 8 Ch. App. 768 ; Re Appletrecwick 
Lead Mining Co. (1874), L. It. 18 Eq. 95 ; Re Wedgwood 
Coal & Iron Co., Anderson's Case (1877), 7 Ch. D. 75 ; 
Re Wragg, [1897] 1 Ch. 796. Refd. Re Limehouse Works 
Co., Coates’ Case (1873), L. It. 17 Eq. 169 ; Re Tavarone 
Mining Co., Pritchard’s Case (1873), 28 L. T. 625 ; Re 
Oarribean Co., Crickmer’s Case (1875), 44 L. J. Ch, 595. 
Mentd. Riche v. Ashbury Ry. Carriage Sc Iron Co. (1874), 
L. R. 9 Exch. 224 ; Re Faure Electric Accumulator Co. 
(1888), 37 W. R. 116; Salomon v. Salomon, Salomon v. 
Salomon, [1897 ] A. C. 22. 

See, also , Sub-sect. 3, D. (6) i. & iv., post , &, 
generally , Sect. 7, sub-sect. 6, A. (b) ii., ante. 

Under 1867 Act, s. 25.] — See Sub-sect. 3, B. (a), 
post. 


Sub-sect. 3. — Under Companies Act, 1867 

(c. 131), s. 25. 

A. In General. 

1863. Application of section — Shares issued before 
commencement of Act .] — Re Paraguassu Steam 
Tramroad Co., Ferrao’s Case, No. 1855, ante. 

1864. Shares not allotted before winding 


& in the winding-up proceedings they 
were respectively placed on the list of 
contributories for the total amount of 
said stock : — Held : reversing the 
judgment of the Ct. of Appeal, as all 
the proceedings were in good faith & 
there was no misrepresentation of 
material facts, & as H. & S. had paid 
full value for their shares, the agree- 
ment by which they received them as 
fully paid up was valid & the order 
making them contributories should be 
rescinded. — H ood u. Edbn (1905), 36 
8. C. R. 476.— CAN. 

d. Issue to partners — In satisfac- 
tion of interest in partnership — On for- 
mation of company ,] — On the formation 
of a joint-stock co. to take over a 
partnership business each partner 
received a proportionate number of 
fully paid-up shares, at their par value, 
in satisfaction of his interest in the 
partnership assets : — Held : the trans- 
action did not amount to payment in 
cash for shares subscribed by the 
partners within Companies Act, 
R. S. B. C. ,c. 44, ss. 50, 51. — TURNER v. 
Cowan (1903), 34 S. C. R. 160.— CAN. 

e. Issue to ordinary subscriber — 
In satisfaction of novated contract — To 
render future services & assign doubtful 
assets — Resulting in fraud on company .] 
— After a person has subscribed in the 
ordinary manner for shares in a co. 
incorporated by letters patent under 
Manitoba Joint Stock Companies Act, 
R. S. M. 1902, c. 30, Sc they had been 
allotted to him, it is not competent 
for the co. to release him from his 
liability to pay for the shares in cash, 
by entering Into an agreement, even 
under seal, to issue to him fully-paid 
Sc non-assessable shares in considera- 
tion of his covenants to do something 
in the future. When such an agree- 
ment included, with such covenants, 
a transfer of assets of doubtful value, 
but the circumstances surrounding tho 
agreement were such as to make It a 
fraud upon the co., it was held void, 6c 
it was ordered that the subscribers for 


the shares should bo settled upon tho 
list of contributories in the winding up 
of the co. for tho full amount of their 
shares. — Re Jones Sc Moore Electric 
Co., Jones Sc Moore’s Case (1909), 

1 8 Man. L. R. 549 ; 10 W. L. It. 210- 
CAN. 

f. Issue, to promoter — In satisfac- 
tion of interest in business & patent 
rights — Sufficiency of value.) — One of 
the objects for which a co. was estab- 
lished was to adopt a contract made 
between a promoter & the co., whereby 
the co. agreed to allot to the promoter 
3,500 fully -paid shares in consideration 
of an assignment of the benefit of 
certain options, businesses, & patent 
rights, 8c an undertaking to discharge 
the preliminary expenses of the co. 
The agreement was adopted & regis- 
tered pursuant to Companies Act, 
1867, s. 25, Sc the shares allotted to 
the promoter & his nominees. Tho 
options, businesses, 8c patent rights 
were of no value. On tho winding up 
of the co. tho liquidator contended 
that there was no real consideration 
for the agreement, Sc that the allottees 
were liable to pay the full amount of 
the shareB : — Held : the promoter Sc 
his nominees were entitled to hold tho 
shares as fully-paid. — Re Leinster 
Contract Corpn., Ltd., [1902] 1 1. R. 
349.— IR. 

g. Issue to vendor — In satisfaction 
of interest in business — Necessity for 
registration of contract.) — A person who 
had sold a paper mill to a limited co. 
formed for the purpose of acquiring 
it Sc carrying on the business for the 
sum of £12,000 agreed to take £8,500 
of the price in fully-paid shares of the 
co. This agreement appeared in the 
minutes of the directors of tho co. Sc 
was carried out by the issue of shares 
to the vendor but was never filed with 
the Registrar of Joint Stock Companies. 
The co. having become Insolvent Sc 
gone into liquidation, the liquidators 
proposed to place the vendor in the 


list of contributories in respect of tho 
snares so issued Sc still held by him 
with liability to the amount of the 
uncalled capital effeiring to them. 
The vendor maintained that the shares 
must bo treated as fully-paid, & that 
no liability attached to him in respect 
of them : — Held : he must bo placed 
on the list of contributories with 
liability as contended for by the 
liquidators. — Coustonholm Paper 
Mills Co., Ltd. (Liquidators) v. 
Law (1891), 18 R. (Ct. of Soss.) 1076 ; 
28 Sc. L. It. 83G.— SCOT. 

h. Defective adoption 

of contract by company — Cured by 
benefit accruing therefrom over long 
period.) — On Aug. 5, 1904, the pro- 
moters of a co. entered into an agree- 
ment with a trustee for the proposed 
co.. whereby it was agreed that 105 
fully-paid vendors* shares should be 
issued to the promoters. On Nov. 15, 
1904, the eo. was registered. On Nov. 
22, 1904, at the first meeting, certain 
persons as directors purported to 
adopt the promoters’ agreement. On 
Nov. 1, 1906, a general meeting adopted 
the promoters' agreement & authorised 
the issue of the vendors* shares which 
were accordingly issued in Dec. In 
terms of the arts, of assocn. no one at 
this -meeting was qualified to vote as 
a shareholder : — Held : although the 
meeting of Nov. 1 was not a properly 
constituted shareholders’ meeting, yet 
as the shares were issued for valuable 
consideration. Sc as for six years the 
oo. had availed Itself of the benefits 
accruing under tho contract Sc tho 
vendors carried out their part of the 
agreement, the shares must be taken 
to be fully-paid shares under Act 25 
of 1892, s. 95. — Ex p. Mutual House 
Sc Land Assoon., Ltd. (Liquidators) 
(1912), 3 C. P. D. 904.— S. AF. 

PART III. SECT. 20, SUB-SECT. 3.— A. 

k. Application of section — Scope 
of application.} — Re Gibson, Little & 
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Companies. 


Sect . 20. — Shares issued or credited as fully or partly 
paid: Sub-sect . 3, A* & B. (a) & (6).] 

up.] — 1867 Act, s. 25, has no application in a 
question in a winding up of liability to take shares 
which were never allotted by the co. Therefore in 
a winding up effect was given to an unregistered 
contract which was interpreted as entitling a 
person to set off against calls on shares to be 
allotted to him money to become due to him for 
work done for the co., no shares having been 
allotted to him before the winding up. — Re Victoria 
Mansions, Ltd., Norton’s Case (1881), 50 
L. J. Ch. 454. 

1865. Shares allotted under contract — Sub- 

sequent cancellation of allotment & issue of fresh 
shares.] — By the arts, of assocn. of a co. it was 
provided that the qualification of every director 
should be the holding, in his own right of shares 
of the co. of the nominal value of £100, & that the 
office of director should be vacated if he ceased to 
hold the requisite amount of shares, or did not 
acquire the same within two months after election 
or appointment. The first directors of the co. 
were appointed in June, 1889, but none of them 
acquired any shares in the co. until Oct. 1889, 
when shares were allotted to some of the directors, 
& to the vendor to the co., who was also managing 
director. On Oct. 28 a contract was entered into 
by the co. for the issue of fully paid-up shares to 
the vendor in satisfaction of his purchase-money, 
which was duly registered, & on Nov. 20, a previous 
allotment of shares to the vendor was cancelled, & 
a new allotment of fully paid-up shares was made 
to him. The co. was ordered to be wound up, & 
the vendor to the co. was settled by the chief clerk 
on the list, of contributories as a holder of the 
shares on which nothing had been paid up : — 
Held ; the allotment to the vendor was intended 
to be an allotment of fully paid-up shares, & the 
co. could not sever the transaction by ratifying the 
allotment of shares, & refusing to ratify the con- 
tract & the registration thereof by which the shares 
would be rendered fully paid-up . — Re Stafford- 
shire Gas & Coke Co., Ltd., Ex p. Nicholson 
(1892), 66 L. T. 413. 

Annotation : — Overd. Channel Collieries Trust, v. Dover, 

St. Margaret’s & Martin Mill Light Ry., [1914] 2 Oh. 506. 

1866. Whether between company & share- 

holders.] — Re Heaton’s Steel & Iron Co., 
Blyth’s Case, No. 1929, post , 

1867 . Whether confined to liquidation.] — 

Burkinshaw v. Nicolls, No. 1953, post 

B . “ Payment in Cash 
(a) hi General . 

1868. Construction of words.] — The words 
“ payment in cash ” in 1867 Act, s. 25, are not to 
be construed narrowly or technically, but will 
include anything which could in an action at law | 
for the calls due upon shares be pleaded as pay- ‘ 


ment . — Re Pen ’Allt Silver Lead Mining Co., 
Fothergill’s Case (1873), 8 Ch. App. 270 ; 42 
L. J. Ch. 481 ; 28 L. T. 124 ; 21 W. B. 301, L. C. 
& L. JJ. 


Annotations : — Consd. Be Pen* Allt Silver Lead Mining Co., 
Fraser’s Case (1873), 42 L. J. Ch. 358. Apld. Re Harmony 

6 Montague Tin & Copper Mining Co., Spargo’e Case 
(1873), 8 Ch. App. 407 ; Re Matlock Old Bath Hydro- 
pathic Co., Maynard’s Case (1873), 9 Ch. App. 60 : Re 
Jarvis, [1809] 1 Ch. 193. Retd. Anglo -Moravian Hun- 
garian Junction Ry., Dent’s Case, Forbes* Case (1873), 
8 Ch. App. 768 ; Re Limehouso Works Co., Coates* Case 
(1873), L. R. 17 Eu. 169 ; Re Appletreewick Lead Mining 
Co. (1874), L. R. 18 Eq. 95 ; Be Paraguassa Steam Tram- 
road Co., Ferrao’s Case (1874), 43 L. J. Ch. 264 ; Re 
Carriboan Co., Criokmer’s Case (1875), 44 L. J. Ch. 595 ; 
Re Wedgwood Coal & Iron Co., Anderson's Case (1877), 

7 Ch. 1). 75 ; Re British Farmers’ Pure Linseed Cake Co., 
Potter & Brown’s Cases (1878), 38 L. T. 757 ; Re Govern- 
ment Security Fire Insce., White’s Case (1879), 12 Ch. D. 
511 ; Re Delta Syndicate, Ex p. Forde (1885), 30 Ch. D. 
153 : Re Land Development Assocn., Kent’s CaBe (1888), 
39 Ch. D. 259 ; Re Jones, Lloyd (1889), 41 Ch. D. 159 ; 
Dalton Time Lock Co. v. Dalton (1892), 66 L. T. 704 ; 
Ooregum Gold Mining Co. of India v. Roper, Wallroth 
v. Roper, [1892] A. C. 125 ; Re Kharaskhoma Exploring 
& Prospecting Syndicate, Pyke & Gibson’s Case (1897), 
77 L. T. 82 ; Larocque v. Beauchomin, [1897] A. C. 358 ; 
Re Wragg, [1897] 1 Ch. 796. 


1869. Law not changed.] — 1867 Act, s. 25, has 
not altered the law with regard to the question 
of what is a good payment for shares. The memo- 
randum of assocn. of a co. formed for the purpose 
of purchasing & carrying on the business of 0. 
was subscribed by him for 2,500 shares, which 
were of £1 each. It was also subscribed by 
other persons, by which the number taken 
amounted to 6,265 out of a total capital of 7,500 
shares ; & the co. could only issue fresh shares 
by special resolution. The arts, of assocn. stated 
that an agreement had been prepared between (J . 
& the co. for the sale of the business to the latter 
for £5,000, of which one-half was to be in frjly 
paid-up shares of the co. This agreement was 
executed shortly after the registration of the 
memorandum & arts, of assocn. & was filed with 
the Registrar of Joint-Stock Oos. As between 
C. & the co. the shares for which he signed the 
memorandum were treated as being the fully 
paid-up shares which he took as part of the 
purchase-money, & he was debited in the books 
with £2,500 due on the shares, & credited with 
£5,000 as the price of the business : — Held : 0. was 
entitled to treat the shares for which he subscribed 
the memorandum as the same shares as those for 
which he sold his business, & the shares were paid 
for in cash within the meaning of 1867 Act, s. 25. — 
Re Limehouse Works Co., Coates’ Case (1873), 
L. B. 17 Eq. 169 ; 43 L. J. Ch. 538 ; 29 L. T. 636 ; 
22 W. B. 228. 


Annotations : — Refd. Re Appletreewick Load Mining Co. 
(1874), L. R. 18 Eq. 95 ; Re Caribbean Co., Crickmer’s 
Case (1875), 24 W. R. 219. 


(6) What constitutes . 

1870. General rule — Payment available as de- 
fence to action for calls.] — Rc Pen ’Allt Silver 


Co., Ltd., Ex p. James (1880), 5 
L. R. Ir. 139.— IR. 

l. Shares issued before repeal 

of Act .] — In 1902 a co., in respect of 
doubts as to whether the repeal of 
sect. 25 of Companies Act, 1867, by 
Companies Act, 1900, applied to the 
case of shares issued prior to the passing 
of the Act of 1900 presented a petition 
for an order on the Registrar for filing 
a memorandum setting forth the con- 
tract. The ct. granted the order. — 
Braid Hills Hotel Co„ Ltd., Peti- 
tioners (1902), 4 F. (Ct. of Sess.) 838 ; 
39 Sc. L. R. 607 ; 10 S. L. T. 81.— 
SCOT. 

PART III. SECT. 20, SUB-SECT. 8.— 

B. (a). 

m. General rule — • Genuine trans- 


action amounting in fact to payment .] — 
Any bond fide transaction between c 
co. & a shareholder, which amountf 
in fact to a payment, is a “ payment 
in cash ” within art. 4722, s. 1, oi 
Revised Statutes of Quebec, which it 
equivalent to the English Companies 
Act, 1867, s. 25.- — Larocque v. Beau- 
CHEMIN (1897), 76 L. T. 473.— CAN. 


n. .] — A resolution by 

certain persons interested in a property 
setting forth the maimer in wliich they 
propose to put it before the public is 
not a contract within New South 
Wales Companies Act, 1874, s. 57 
(which is to the same purport as the 
English Act of 1867, s. 25) ; & there- 
fore a registered shareholder to whom 
partially paid-up shares have been 
issued in accordance with such resolu- 


tion is liable to contribute in the 
winding up of the co. In order to 
satisfy the sect., there must be a 
genuine sale, & a genuine bargain 
to pay the price in paid-up shares, 
capable of being enforced by the 
vendor.— Smith v . Brown (1896), 75 
L. T. 213.— AUS. 

PART III. SECT. 20, SUB-SECT. 3.— 

B. (b). 

1870 i. General rule — Payment avail- 
able as defence to action for calls.}— 
Where the circumstances relied on 
would, in an action for money due on 
shares, he evidence only in support of 
a plea of accord Sc satisfaction, it 
would not be a good defence of a 

payment in cash ” within Indian 
Companies Act VI. of 1882), s. 28, but 
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Lead Mining Co., Fothergill’s Case, No. 1868, 
ante . 

1871. .] — Any bond fide transaction 

between a co. & a shareholder which, if the co. 
brought an action against him for calls, would 
support a plea of payment, is “ payment in cash ” 
within 1867 Act, s. 26. S. took shares in a co. 
formed for working a mine which he sold to them. 
The whole nominal amount of the shares was 
immediately payable, as was also the purchase- 
money of the property. It was agreed between 
S. & the co. that he should be credited in account 
with the price of the property, & debited with the 
amount payable on his shares ; & the balance of 
the account thus made out was shortly afterwards 
exactly balanced by cash payments by S. :—Held : 
8. must be considered as having paid up his calls 
in cash . — Be Harmony & Montague Tin & 
Copper Mining Co., Spargo’s Case (1873), 8 
Oh. App. 407 ; 42 L. J. Ch. 488 ; 28 L. T. 153 ; 
21 W. K. 306, L. .TJ. 

Annotations : — Consd. Re Limehouwo Works Co., Coates' 
Case (1873), L. R. 17 Eq. 169. Distd. Re. Church & Empiro 
Firo Insce., Pagin Sc Gill’s Case (1877), 6 Ch. D. 681 ; 
Re Church & Empire Firo Insce. Fund, Andress’ Case 
(1878), 8 Ch. D. 126; Re Government Security Fire 
Insce., White’s Case (1879), 12 Ch. I). 511. Apld. Re 
Barrow-in-Furness & Northern Counties Land & Invest- 
ment Co. (1880), 14 Ch. D. 400 ; Re Newport & South 
Wales Shipowners’ Co., Rowland’s Case (1880), 42 L. T. 
785 ; Re Land Development Assocn., Kent’s Case (1888), 
39 Ch. D. 259 ; Re Jones, Lloyd (1889), 41 Ch. D. 159. 
Consd. Re Johannesburg: Hotel Co., Ex p. Zoutpansberg 
Prospecting Co., [1891] 1 Ch. 119. Apld. Larocquo v. 
Beanchemin, [1897] A. C. 358. Reid. Re Pen’ Allt Silver 
Lead Mining Co., Fraser’s Case (1873), 42 L. J. Ch. 358 ; 
Re Tavarone Mining Co., Pritchard’s Case (1873), 28 L. T. 
625 ; Rc Paraguassu Steam Tramroad Co., Ferrao's 
Case (1874), 43 L. J. Ch. 264 ; Rc British Farmers’ Pure 
Linseed Cake Co., Potter & Brown’s Cases (1878), 38 L. T. 
757 ; Credit Co. v. Potts (1880), 6 Q. B. D. 295 ; Re 
Government Security Fire Insce., Mudford’s Claim (1880), 
14 Ch. D. 634 ; Re London Celluloid Co., Ex p. Bayley & 
Hanbury (1888), 57 L. J. Ch. 843 ; Re Rosherville Hotel 
Co., Roberts’ Case (1890), 2 Meg. 60 ; Rc Washington 
Diamond Mining Co., [1893J 3 Ch. 95 ; North Sydney 
Investment & Tram. Co. r. Higgins, [1899] A. C. 263; 
Moseley v. KoiTyfontein Mines (1901), 73 L. J. Ch. 569 ; 
Parsons v. Equitable Investment Co., [1916] 2 Ch. 527. 

1872. Cancellation of debt — Due from company 

for services.]— A holder of shares allotted to him as 
“ fully paid up,” will, on the winding up of the co., 
now be placed on the list of contributories to it, 
unless he can show that the shares were paid for 
“ in cash,’* or that 1867 Act, s. 25, was otherwise 
complied with. The cancellation of a debt due 
from the co. for service is not payment in cash 
within the meaning of the sect. 

Qu. : whether payment- in cash by A. for the 
allotment of fully paid-up shares to B., or whether 
the cancellation of a debt due to the allottee for 
money lent would be payment in cash within the 


sect. — Be Metropolitan Public Carriage & 
Repository Co., Cleland’s Case (1872), L. R* 
14 Eq. 387 ; 41 L. J. Ch. 652 ; 27 L. T. 307 ; 20 
W. R. 924. 


Annotations : — Refd. Re Paraguassu Steam Tramroad Co.* 
Black’s Case (1872), 8 Ch. App. 255, n.; Re Tavarone 
Mining Co., Pritohard’s Case (1873), 28 L. T. 625 ; Re 
Appletreewick Lead Mining Co. (1874), L. R. 18 Eq. 95 ; 
Rc British Fanners* Pure Linseed Cake Co., Potter & 
Brown's Cases (1878), 38 L. T. 757. 


1878. Money lent by allottee.] — Be 

Metropolitan Public Carriage & Repository 
Co., Oleland’s Case, No. 1872, ante . 

1874. Set-off — In settlement of account.] — Be 
Harmony & Montague Tin & Copper Mining 
Co., Spargo’s Case, No. 1871, ante . 

1875. Compensation due to director.] — A, 

a director of the co. had taken shares in the co. in 
order to obtain a certain agreement as to freight. 
The agreement was beneficial to A. but at the end 
of two years the co., which was then in difficulty, 
found the agreement onerous & entered into 
another agreement with A. that the first agree- 
ment should be annulled in consideration of a 
payment to A. of £1,800 in cash, £200 by a bill & 
£10,000 in shares, the shares being subject to a 
condition under which, in the events which hap- 
pened, they were never issued. The £1,800 was 
paid by crediting that sum to the shares held by A. 
& his friends in the books of the co., thereby 
making all their shares in the co. fully paid up. 
Two months after the second agreement a petition 


was presented for winding up the co. & subse- 
quently an order for winding up was made on this 
petition : — Held : the second agreement amounted 
to a payment in cash within the meaning of 1867 
Act, s. 25, & there was no further liability upon the 
shares. — Be Paraguassu Steam Tramway Co., 
Adamson’s Case (1874), L. R. 18 Eq. 670 ; 44 
L. J. Ch. 125 ; sub nom Be Paraguassu Steam 
Tramroad Co., Ltd., Adamson’s, Ronaxdson’s & 
Wescott’s Cases, 22 W. R. 820. 


Annotations : — Refd. Rc Great Australian Gold Mining Co., 
Appleyard’s Case (1880), 42 L. T. 814 ; Rc Jones, Lloyd 
(1889), 41 Ch. D. 159. 

1876. .] — Where an agreement was 

entered into between a co. & one of its directors 
that, in consideration of his giving up certain 
benefits, the director should receive a sum of money 
equal to three-fourths of the amount paid up by 
him upon his shares, & that sum was credited to 
him in the books of the co. in pursuance of the 
agreement : — Held : the amount so credited to 
the director was equal to a cash payment by him 
within the meaning of 1867 Act, s. 25 ; & there 
was nothing fraudulent or improper in such an 
agreement being entered into. — Re Regent U nited 


otherwise, if the circumstances would 
support a plea of payment. — Par- 
BHOTUMDAS V . ISHVARDAS (1891), 
I. L. K. 16 Bom. 161. — IND. 

1870 ii. .] — The principle 

that a transaction which would sup- 
port a plea of payment is a payment 
in cash within Companies Act, 1882, 
s. 34, which provides that every share 
Bhall he hela subject to the payment 
of tho whole amount thereof in cash, 
was followed, & applied to a case of 
an agreement, under Regulation 7 of 
Table A. in the First Sched. to that 
Act to receive & pay moneys due upon 
shares in advance, & a subsequent 
set off of such moneys duo to the 
shareholder. — Re New Zealand Pine 
Co., Ltd., Exp. Official Liquidator, 
Guthrie’s Case (1898), 17 N. Z. L. R. 
257. — N,Z. 

1874 i. Set off — In settlement of ac- 
count.] — Applt. was a director of a co. 
at the time when the co. was desirous 
of erecting some machinery on the 


mine. With that object in view tho 
directors, at an informal meeting, 
arranged that the co.'s capital should 
be increased by tho issue of new shares, 
part of which were to ho fully -paid & 
art contributing. It was also arranged 
etween applt. & his co-directors that 
applt. should purchase the machinery, 
aving for it partly in cash Sc the 
alance by promissory notes, Sc that 
on the issue of the fresh capital he 
might apply for certain contributing 
shares, the money he advanced in 
payment of the machinery to be 
applied in payment of the shares & 
calls as they became due. This arrange- 
ment, both as to the issue of fresh 
capital Sc the purchase of machinery, 
was carried out, Sc on the new capital 
being issued, applt. applied for 200 
contributing shares. In making such 
application he authorised the directors 
to debit against his credit with the co. 
the sum required on application, Sc any 
sums which should become due for 
calls. Under these circumstances applt. 


contended that he had paid up the 
whole amount due upon tne shares he 
held. It was contended on the part of 
the liquidator that the transaction was 
not a “ payment in cash ” for the 
sharoa as required by Companies Act, 
1893, s. 26 ; — Held : the advances were 
capable of being supported as “ pay- 
ment in cash," & applt. was entitled 
to set off tho amounts against tho sum 
claimed by the liquidator in respect of 
the shares. — Rand ale v. Santa Claus 
Gold Mining Co. (Liquidator) (1906), 
8 W. A. L. K. 36. — AUS. 

o. — — Debt due at date of allot- 
ment — Payable by company in cash.}— 
P. served a co. as a broker by getting 
shares subscribed for , collecting money 
from subscribers. & inducing people to 
take shares. There was no express 
agreement to pay him in cash, but 
there was a tacit understanding that 
he should get the usual broker's com- 
mission. He was given two shares as 
remuneration for his services. At. 
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Sect. 20 . — Shares issued or credited as fully or partly 
paid: Sub-sect. 3, B. (b) & C. (a) .] 

Service Stores, Ex p. Bentley (1879), 12 Ch. D. 
850 ; 49 L. J. Ch. 240 ; 41 L. T. 500 ; 28 W. E. 


165. 

Annotation .*• 

1877. 


Reid. Re Jones, Lloyd (1889), 41 Ch. I). 159. 

Debt not due at date of allotment- 


Agreement for future services.] — The proprietors 
of a newspaper agreed with an insurance co. to 
insert a series of advertisements for the co. in 
consideration of 100 fully paid-up shares in the co. 
Fully paid-up shares were accordingly allotted to 
them, but no contract in writing within 1867 Act, 
a. 25, was filed at or before the issue of the shares. 
The newspaper proprietors sent the co. a receipted 
bill, & subsequently duly inserted the advertise- 
ments. The co. was afterwards wound up : — 
Held: there having been, at the time of the 
allotment , no bond fide debt due from the co. to the 
newspaper proprietors amounting to payment in 
cash within 1867 Act, s. 25, the newspaper pro- 
prietors must- be jdaced upon the list of con- 
tributories. — Be Church & Empire Fire In- 
surance Co., Pagin & Giix’s Case (1877), 6 Ch. D. 
681 ; 46 L. J. Ch. 779 ; 37 L. T. 89 ; 25 W. R. 
905. 

Annotations : — Distd. Re Government Security Firo Insce., 

White's Case (1878), 10 Ch. D. 720. Refd. Re Macdonald, 

[18941 1 Ch. 89. 

Ig 78 # .] — The proprietor of a 

newspaper agreed with a co. to insert a series of 
advertisements in consideration of 75 fully paid-up 
shares in the co. Fully paid-up shares were 
accordingly allotted to him, but no contract was 
registered, as required by 1867 Act, s. 25. He 
sent the co. a receipted bill & inserted the adver- 
tisements. The co. was afterwards ordered to be 
wound up : — Held : as at t he time of the allot- 
ment there was no debt payable to the allottee in 
cash by the co. , the case was not within Re Harmony 
& Montague Tin cfc* Copper Mining Co., Spar go's 
Case, No. 1871, ante, for that the allottee could not 
have sustained a plea of payment in an action by 
the co. for calls, & he must therefore be placed on 
the list of contributories as a holder of shares on 
which nothing had been paid. — Re Church & 
Empire Fire Insurance Fund, Andress’ Case 
( 1878), 8 Ch. D. 126 ; 47 L. J. Ch. 679 ; 38 L. T. 
266 ; 26 W. R. 567, C. A. 

Annotation : — Refd. Re Railway Time Tables Publishing Co., 

Ex p. Sandys (1889), 42 Ch. D. 98. 

1879. .] — The proprietor of a 

newspaper agreed with a co. to insert for them a 
series of advertisements in his newspaper, & to 
accept payment of his account in fully paid-up 
shares. He inserted the advertisements & sent in 
his account to the co. The co. accepted the 
account & allotted him fully paid-up shares to the 
amount thereof. The contract was not registered 
in pursuance of 1867 Act, s. 25, & the co. was after- 
wards wound up : — Held : the allottee having 


originally agreed to accept shares in payment of 
his account, the co. never came under any liability 
to pay for the advertisements in cash ; & therefore 
the allottee must be placed on the list of con- 
tributories for unpaid shares . — Re Government 
Security Fire Insurance Co., White’s Case 
(1879), 12 Ch. D. 511 ; 48 L. J. Ch. 820 ; 27 W. R. 
895 ; sub nom. Re Government Investment Fire 
Insurance Co., White’s Case, 41 L. T. 333, C. A. 

Annotations : — Apld. Re Land Development Afisocn., Kent's 
Case (1888), 39 Ch. D. 259. Consd. Re Jo nee, Lloyd 
(1889), 41 Ch. D. 159. Folld. Re Rosherville Hotel Co., 
Roberta’ Case (1890), 2 Meg. 60. Refd. Re Barrow-in- 
Furness & Northern Counties Land Sc Investment Co. 
(1880), 14 Ch. D. 402, n; Re Stapleford Colliery Co., 
Barrow’s Case (1880), 14 Ch. D. 432. Mentd. Re Govern- 
ment Security Fire Insce., Mudford’s Claim (1880), 14 
Oh. D. 634 ; Re Great Australian Gold Mining Co., Ex p. 
Appleyard (1 881), 18 Ch. D. 587 ; Re Addlestonc Linoleum 
Co. (1887), 37 Ch. D. 191. 

1880. .] — Re Johannesburg Hotel 

Co., Ex p. Zoutpansberg Prospecting Co., 
No. 1883, post. 

1881. Calls not yet due — Company 

authorised to receive payment in advance.] — Re 

Land Development Assocn., Kent’s Case, 
No. 2133, post. 

See , also, No. 2134, post. 

1882. Whether between company & nominee 

of allottee.] — Re Newport & South Wales Ship- 
owners’ Co., Ltd., Rowland’s Case, No. 1847, 
ante. 

Compare No. 1855, ante. 

1883. Cross debts extlnguishable by cross 

payments.] — (1) In order that a transaction 
between a co. & an allottee of shares may amount 
to a “ payment in cash ” of the amount payable 
on the shares within 1867 Act, s. 25, each party 
must have an actual demand on the other for 
present payment, 

(2) If a creditor of the co. agrees to accept 
payment of his debt in fully paid-up shares, & 
shares purporting to be fully paid up are allotted 
to him, which he accepts, & after an order for 
winding up the co. it is discovered that the shares 
are not fully paid up, the shares cannot be treated 
as having been fully paid up, since a contract to 
take fully paid-up shares does not create a liability 
to pay money, & there are, therefore, no cross 
debts between the co. & the allottee . — Re Johan- 
nesburg Hotel Co., Ex p. Zoutpansberg 
Prospecting Co., [1891] 1 Ch. 119 ; 60 L. J. Ch. 
391 ; 64 L. T. 61 ; 39 W. R. 260 ; 7 T. L. R. 
166 ; 2 Meg. 409, C. A. 

Annotations Apld. North Sydney Investment & Tram. Co. 
v. Higgins, [1899] A. C. 263. Refd. Larocque v. 
Beauchemin, 11897] A. C. 358. 

1884. Consideration for property purchased — 
Agreement to allot fully-paid shares — Sale by owner 
to third party & resale to company.] — Y. agreed 
to sell land to H. & W. for £7,713. H. & W. 
agreed to sell to the co. for money payable by 
instalments. The co. being short of money, it was 


the time he accepted the shares, the 
account of his commission as broker 
had not been settled, Sc no demand 
had been made by him for payment of 
any specified sum. When the co. was 
wound, up, the liquidators placed his 
name on fist A. of the contributories for 
the value of the two shares. He 
applied to have his name removed from 
the list : — Held : his name was rightly 
put on the list of contributories : the 
fact that the shares were given him as 
remuneration for his services could 
not be pleaded as a payment of the 
calls, on shares, as no definite sum had 
been found due when the shares were 
accepted by him.— PabshotumdXs v. 
Ibhvakdas (1891), I. L. R. 16 Bom. 


tun 


p. .] — To con- 

stitute a payment in cash, within 
Companies Act, 1867, s. 25, the amount 
of the shares must either pass in actual 
cash, or be paid by setting against it 
an equal sum due & presently payable 
in cash by the co. to the allottee, Sc 
which is by agreement between them 
to be given by the allottee Sc accepted 
by the co. in discharge of the amount 
due in respect of the shares. — Re 
Gibbon Sc Co. (1880), 5 L. R. Ir. 139. — 
IR. 

1884 i. Consideration for property 
purchased — Agreement to allot fully-paid 
shares — Sale by owner to third party & 
restdt to company.] — H. & others, 
interested as creditors Sc otherwise 


in a struggling firm, agreed to purchase 
the latter’s assets Sc form a co. to carry 
on its business. Sc they severally sub- 
scribed for stock in the proposed co. 
to an amount representing the value 
of the business after receiving financial 
aid which they undertook to furnish. 
A power of attorney was given to one 
of the parties to purchase the assets, 
which was done, payment being made 
by the discount of a note for 82,000 
made by H., Sc indorsed by another 
of the parties. The co. having been 
formed, the assets were transferred, Sc 
the note was retired by a note of the 
co. for $4,000, indorsed by H., which 
he afterwards had to pay. H. also 
advanced money to a considerable 
amount for the co., which eventually 
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arranged that Y. should accept £2,000, part of the 
money, in fully paid-up shares. The land was 
accordingly conveyed by Y. to the co. in considera- 
tion of £5,713 in cash & £2,000 in fully paid-up 
shares : — Held : an arrangement between the co., 
H. & W., & Y., for paying £2,000, part of the sum 
due from the co. to H. & W., by writing off a like 
amount of the sum due from H. & W. to Y., was 
equivalent to a cash payment of £2,000 by Y. to 
the co., & the shares thus taken by Y. were to be 
treated as fully paid up. — Re Barrow-in-Furness 
& Northern Counties* Land & Investment Co. 
(1880), 14 Ch. D. 400 ; 42 L. T. 888, C. A. 

Annotations . — Distd. Re Kosher vi lie Hotel Co., Roberta’ 

Case (1890), 2 Meg. 60. Retd. Re Jones, Lloyd (1889), 

41 Ch. D. 159. 

1885. .] — Re Pen *Allt Silver 

Lead Mining Co., Fraser’s Case, No. 387, ante. 

1886. .] — Re Limehouse Works Co., 

Coates* Case, No. 1869, ante . 

1887. .] — An agreement between the 

vendors to a co. & the co. contained the following : 
Clause 2, By way of premium & consideration the 
co. shall pay the vendors the moneys following, 
£3,000. Clause 4, “ The said sum of £3,000 shall 
be paid & satisfied as follows, £1,000 cash & £2,000 
by the allotment to the vendors of fully-paid 
shares.’* Shares were allotted to the vendors in 
pursuance of the agreement. No contract was 
registered at or before the issue. The shares were 
not entered as fully paid in the share register, but 
in the co.’s stock & bought account books, the co. 
purported to have written off its liability of 
£3,000 by the payment of £1,000 in cash & the 
allotment of the shares : — Held : the agreement 
must be looked at as a whole, & although clause 2 
provided for the payment of the following moneys 
£3,000, still clause 4 showed no money beyond 


the £1,000 cash was ever due from the co. to the 
vendors, & therefore their shares had not been 
paid for in cash. — Re Rosherville Hotel Co., 
Roberts* Case (1890), 2 Meg. 60. 

1888. Remuneration for services voted at general 
meeting — Agreement to accept shares in lieu of 
cash.] — Re Barangaii Oil Repining Co., Arnot’s 
Case, No. 1675, ante . 

1889. Allotment in respect of past services.] — 

Re Eddystone Marine Insurance Co., No. 
1923, post. 

Compare Sect. 7, sub-sect. 6, ante . 

C. The Statutory Contract . 

(a) What is a “ Contract .” 

1890. Articles of association — Provision for 
further agreement — Vendor to receive fully-paid 
shares.] — By the arts, of assocn. of a mining co. 
it was provided that the co. should, immediately 
after incorporation, enter into an agreement with 
the vendor of the mine for the purchase of the 
mine ; the price to be £2,000 in cash, & 3,200 
fully paid-up shares to be allotted to the vendor 
or his nominees. The arts, were signed by the 
vendor & six other persons, & were duly registered. 
The directors allotted the 3,200 shares to the 
vendor or his nominees, & for a short time worked 
the mine, but no further agreement was made 
with the vendor. The co. was then ordered to be 
wound up. A firm to whom ten of the vendor’s 
shares were allotted had requested that they 
might be registered in the name of one of the 
members of the firm, which was done ; & he was 
afterwards placed on the list as a contributory in 
respect of ten shares not fully paid up : — Held : 
the arts, of assocn. did not constitute a contract 
in writing between the vendor & the co. within 


went into liquidation. After the co. 
was formed in pursuance of the 
original agreement between the parties, 
Btock was issued to each of them as 
fully-paid according to the amounts 
for which they respectively subscribed. 
Sc in the winding-up proceedings they 
were respectively placed on the list 
of contributories for the total amount 
of said Btock : — Held : as all the pro- 
ceedings were in good faith, Sc there 
was no misrepresentation of material 
facts, & as H. & 8. had paid full value 
for their shares, the agreement by which 
they received them as fully-paid was 
valid, & the order making them con- 
tributories should be rescinded. — 
Hood v . Eden (1905), 36 S. C. R 476 ; 
25 C. L. T. 115. — CAN. 

1886 i. .] — Where, on the 

formation of a joint-stock co. to take 
over a partnership business, each 
partner receives a proportionate 
number of fully -paid shares, at their 
par value, in satisfaction of his interest 
in the partnership assets, this does not 
constitute a payment in cash within 
Companies Act, s. 50, for shares sub- 
scribed for by the partner, Sc the debt 
owing to the shareholders as the prieo 
of the partnership assets cannot bo 
set off against their liability on the 
shares. — T urner v. Cowan (1903), 34 
S. C. R. 160.— CAN. 

q. Credit given by vendor — In 
respect of purchase price. ]— Where 
there is a sum of money in the hands 
of the vendor to a co. specifically 
appropriated to the payment of the 
subscribers’ shares in the co.. Sc the 
eo. gives credit for that amount to the 
vendor, & gets credit for that amount 
of the purchase-money, the shares are 
paid for “ in cash ” within New South 
Wales Companies Act, s. 57, which is 
identical with the English Companies 
Act, 1867, s. 25. It is sufficient if the 
shareholders can show that their 
shares were in tact paid up to the 

J. — VOL. IX. 


extent of the money in the vendor’s 
hands. — North Sydney Investment 
& Tramway Co. v. Higgins (1899), 80 
L. T. 303.— AUS. 

r. Balance of price — To be satis- 
fied by future services — No contract in 
writing. ]— M. Sc C. each agreed to take 
shares in a joint stock co., paying a 
portion of the price in cash Sc receiving 
receipts for the full amoimt, the balance 
to be paid for in future services. The 
co. afterwards failed : — II. Id : * as 
there was no agreement in writing for 
the payment of the difference by 
money’s worth instead of cash, under 
Companies Act, s. 27, M. Sc C. were 
liable to pay the balance of the price 
of the shares to the liquidator of the 
co. — Morris v. Union Bank (1901), 
31 S. C. R. 594 ; 22 C. L. T. 45.— CAN. 

s. Substantial services rendered to 
company — Under express or implied 
contrast with company.] — The holding 
of shares in a co., registered under 
Law 5 of 1874, involves an obligation 
to pay to the co. the full amount of the 
nominal value of those shares. Such 
obligation to pay may, under Volksraad 
Resolution, Art. 856 of Aug. 16, 1893, 
be satisfied by services rendered to 
the co. ; but such services muBt be 
real & not illusory. Sc the award for 
them must represent an honest Sc not 
a collusive decision on the part of the 
co. Services performed in connection 
with the formation or promotion of a 
co. on instructions received from the 
promoters & rendered for remunera- 
tion, the persons performing them 
looking for payment, not to the persons 
Instructing them, but to the co. when 
formed, are, if the co. takes the benefit 
of them, services rendered " for the 
benefit of the co.,” which can be paid 
for by the issue of shares as fully paid 
up. But services not rendered under 
any express or implied contract for 
remuneration or rendered by a person 
who did not primarily look to the co. 


for payment, even though the co. may 
indirectly benofit thereby, are not such 
services & cannot be paid for by the 
issue of shares as fully-paid. — JRc Rose- 
mount Gold Mining Syndicate, Ltd. 
(In Liquidation), [1905] T. H. 169. — 
S. AF. 


t. Discharge by shareholder of debt 
— Due from company to third party 
— Necessity for release of company by 
third party .] — A promise by a share- 
holder to discharge at some future 
date a debt due by a co, without any 
release of the co. by its creditor, is not 
equivalent to the payment of cash so 
as to discharge the shareholder from 
liability to pay for shares held by him, 
even though the co. may have agreed 
to credit him in its books with the 
amoimt of such debt. — Simon v. 
Master of the Supreme Court, 
[1912) T. P. D. 459.— S. AF. 


a. Fund distributable as dividend 
— Applied in issue of partly-paid bonus 
shares .] — Brownlie Petitioners 
(1898), 6 S. L. T. 249.— SCOT. 

b. Surrender of share — New partly- 
paid shares issued instead.] — The 
surrender of a share for which £100 
was paid some time before, Sc an 
acceptance in lieu thereof of two new 
£100 shares, credited each with £50 

E aid up, is not a payment in cash. — 
►rysdale v . Bruce Patent Oatmeal 
Sc Milling Co., Ltd. (Liquidators) 
(1892), 10 N. Z. L. R. 116.— N.Z. 


PART III. SECT. 20, SUB-SECT. 3.— 

C. (a). 

c. General rule — Requisites o/.] — 
The contract in writing to be filed with 
the Registrar of Joint-Stock Com- 
panies at or before the issue of shares 
under New South Wales Companies 
Act, 1874, s. 57, Sc Companies Aet, 
1867, s. 25, bo as to avoid the liability 
of payment in full on such shares, must 
be a document creating legal rights, 

X 
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Sect. 20 . — Shares issued or credited as fully or partly 
paid: Sub-sect. 3, C. (a) .] 

1867 Act, s. 25, So the ten shares could not be 
considered as fully paid up. — Re Tavabone 
Miking Co., Pritchard’s Case (1873), 8 Ch. App. 
956 ; 42 L. J. Ch. 768 ; 29 L. T. 363 ; 21 W. E. 
829, L. J. 

Annotations: — Distd. Re Appletreewick Lead Mining Co. 
(1874), L. It. 18 Ea. 95. Apld. Re Malaga Lead Co., 
Firms tone's Case (1875), L. R. 20 Eq. 524. Reid. Eley 
v. Positive Government Security Life Assce. (1875), 1 Ex. 
D. 20 ; Hickman v. Kent or Romney Marsh Sheep* 
Breeders' Assocn., [1915 J 1 Ch. 881. Mentd. Re Imperial 
Rubber Co., Bush's Case (1874), 22 W. R. 685. 

1891. Memorandum signed by all vendors — 

Partly-paid shares allotted in proportion to interest 
in business.] — There may be a sufficient “ con- 
tract in writing ” for the issue of shares, as partially 
or fully paid up, within 1867 Act, s. 25, contained 
in the aits, of assocn. themselves. 

In 1870, a co. was formed for the purpose, as 
stated in the memorandum of assocn. of purchasing 
the interests of the persons then engaged in 
working a certain mine. These persons, one of 
whom was R., subscribed the memorandum for 
the whole number of shares, of £10 each, into 
which the capital of the co. was divided. By one 
of the arts, of assocn. it was agreed that each share 
should be credited with £7 per share as paid up 
thereon, So that in consideration thereof the 
interest of the persons respectively, who were 
interested in the mine in proportion to the number 
of shares for which they had respectively signed 
the memorandum, should be transferred to the co. 
The mine was handed over to the co. So the memo- 
randum So arts, were duly registered. R. sub- 
scribed the memorandum for ninety shares, which 
were duly allotted to him. Each of these shares 
was credited in the share register of the co. with 
£7 per share as paid up thereon. No cash payment 
had been made in respect of the £7 per share, 
the remaining £3 per share had been called up, So 
paid. The co. was subsequently ordered to be 
wound up, at which time R. remained on the 
register for 75 of these shares, having sold the ! 
rest : — Held : he was not liable as a contributory 
to the extent of £7 per share on these 75 shares, 
as the arts, of assocn. constituted a sufficient 
contract in writing between the vendors of the 
mine So the co. within 1867 Act, s. 25. — Re Apple- 
treewick Lead Mining Co. (1874), L. R. 18 Eq. 
95 ; 43 L. J. Ch. 793 ; 30 L. T. 287 ; 22 W. R. 
678. j 

Annotation CJonsd. Re Carribean Co., Crickmer’s Case 
(1876), 44 L. J. Ch. 595. 

1892. Bonus shares allotted to subscribers 

to debentures.] — The arts, of assocn. of a limited ! 
co. provided that the directors should offer for 
subscription certain debenture bonds So that with 
each bond they should allot, by way of bonus to 
the lenders, fully paid-up shares of equal value to 
the amount of such bond. F., who was already 
a member of the co., subscribed for some of the 
bonds, So bonus shares of equal nominal value were 
allotted to him So registered in his name as paid-up 
shares. The co. was afterwards ordered to be 
wound up: — Held: the arts, of assocn. did not 
constitute a contract in writing within 1867 Act, 
s. 25, So the requirements of that sect, had not been 
complied with, So F. was liable as a contributory 
in respect of his bonus shares. — Re Malaga Lead 


Co., Firmstonb’s Case (1875), L. R. 20 Eq. 524 ; 

44 L. J. Ch. 617 ; 23 W. R. 867. 

Annotations: — Consd. Re Carribean Co., Criokmer's Case 
(1875), 44 L. J. Ch. 595. Reid. Re New Eberhardt Co., 
Exp . Menzies (1889), 43 Ch. D. 118. 

1893. All shares allotted as fully-paid to 

vendor — Except one share allotted to each sub- 
scriber of memorandum.] — The memorandum of 
assocn. of a limited joint-stock co. established for 
working guano stated that the capital of the co. 
should consist of 2,500 shares of £10 each. The 
arts, contained a clause providing that all the 
original shares should be considered fully paid-up 
shares ; So a clause empowering the directors to 
purchase property for the co. with paid-up shares. 
All the original shares, except one share retained 
by each of the subscribers of the memorandum, 
were allotted, as fully paid-up shares, to the 
vendor of a concession for working guano, in 
pursuance of a contract made by him with one of 
the promoters of the co. ; but this contract was 
not registered. The co. was afterwards ordered to 
be wound up : — Held : the arts, of assocn. did 
not constitute a contract within 1867 Act, s. 25, 
& the holder of vendor’s shares, who took them 
with notice of the circumstances under which they 
were allotted, was liable to calls to the full nominal 
amount of the shares . — Re Caribbean Co., 
Crickmer’s Case (1875), 10 Ch. App. 614 ; 24 
W. R. 219 ; svb nom. Re Carribean Co., Ltd., 
Crickmer’s Case, 46 L. J. Ch. 870, L. JJ. 
Annotations : — Distd. Re Wedgwood Coal & Iron Co., 

Anderson's Case (1877), 7 Ch. D. 75. Retd. Re 

Kharaskhoma Exploring & Prospecting Syndicate, Pyke 
& Gibson’s Case (1897), 77 L. T. 82. 

1894. Contract on behalf of company — Adopted 
by company.] — Certain shares were allotted So 
accepted as fully paid up in pursuance of a con- 
tract with a trustee for the co., which, through 
inadvertence, had not been registered in accordance 
with 1867 Act, s. 25. Upon discovery of the 
omission the directors cancelled the shares So 
removed the name of the allottee from the register, 
then registered the contract, So subsequently 
issued fresh shares to the allottee. The co. was 
afterwards wound up : — Held : the directors had 
power to rectify a mistake which was common to 
them So the allottee, So the transaction could 
not be disturbed, & a contract with a trustee for a 
co. adopted by the co. is within the sect . — Re 
Poole Firebrick So Blue Clay Co., Hartley’s 
Case (1875), 10 Ch. App. 157 ; 44 L. J. Ch. 240 ; 
32 L. T. 106 ; 23 W. R. 203, L. C. & L. J. 

Annotations : — Distd. Re Malaga Lead Co., Firmstone'e Case 
(1875), L. R. 20 Eq. 524. Consd. Re Anglo -Colonial 
Syndicate (1891), 65 L. T. 847 ; Re Staffordshire Gas & 
Coke Co., Rushworth's Case (1891), 66 L. T. 48. Distd. 
Smith v. Brown, (18963 A. u. 614. Consd. Re Wragg, 
[18973 1 Ch. 796. Reid. Re Macdonald, [18941 1 Ch. 89 ; 
Re Common Petroleum Engine Co., Eisner & McArthur's 
Case, [18951 2 Ch. 759 ; ite London Health Electrical 
Institute (1896), 75 L. T. 658. Mentd. Re Tal-y-Drws 
Slate Co., Mackloy's Case (1875), 33 L. T, 460 ; Stone 
v. City & County Bank, Collins v. City & County Bank 
(1877), 3 C. P. D. 282 ; Re Ambrose Lake Tin & Copper 
Co., Clarke’s Case (1878), 8 Ch. D. 635 ; Re Preservation 
Syndicate (1895), 64 L. J. Ch. 723. 

1895. .] — Dalton Time Lock Co. v . 

Dalton, No. 1936, post. 

See , also, No. 1900, post. 

1896. Contract executed by company only.] — 
The filing with the Registrar of Joint-Stock Co. 
of an agreement purporting to be between a co. 
& the persons mentioned in the schedule thereto, 
for the issue to such persons of shares as fully 


duties, or obligations as between the 
parties to it. A mere resolution 
between certain persona interested in 
a property, setting forth the maimer 
thev propose to put the jpro- 


though registered under the statute. — 
Smith v. Brown (1896), 45 W. R. 132. 
—AUS. 

d. Statements in memorandum — 
Marina to contract never registered .) — 


The memorandum of assocn. of a co. 
registered under Companies Acts, 1874, 
stated that the object of the co. was 
to purchase a certain invention & to 
adopt & carry into effect a certain 
agreement entered into between the 


Part III.— Companies under Companies (Consolidation) Act, 1908, etc. 307 


paid up, but executed by the co. only, & not by the 
persons named in the schedule, is not the tiling 
of “ a contract duly made in writing ” in com- 
pliance with the provision of 1807 Act, s. 25. — 
Be New Eberhardt Co., Ex p. Menzies (1889), 
43 Ch. D. 118 ; 59 L. J. Ch. 73 ; 62 L. T. 301 ; 

38 W. R. 97 ; 0 T. L. R. 50 ; 1 Meg. 441, C. A. 
Annotations : — Consd. Re Staffordshire Gas Sc Coke Co. f 
Rushworth’s Case (1891), 66 L. T. 48. Distd. Re Common 
Potroleum Engine Co., Eisner Sc McArthur’s Case, [1895] 

2 Ch. 759. Consd. Ruf v. Pauwels, [1919] 1 K. B. 660. 
Retd. Re Anglo Colonial Syndicate (1891), 65 L. T. 847 ; 
Rc Kharaskhoma Exploring & Prospecting Syndicate, 
Pyke & Gibson’s Case (1897), 77 L. T. 82. iCentd. Re 
Maynard's, [1898] 1 Ch. 515 ; Re Metropolitan Fire Insce., 
Wallace’s Case, [1900] 2 Ch. 671. 

1897. Contract not between company & allottee 
— Contract between company & vendor — Allotment 
to vendor’s nominee.] — W. entered into an agree- 
ment with a person as trustee of an intended co. 
for the sale to the co. of a property for a certain 
sum in cash & a certain number of fully paid-up 
shares. The agreement was not to be binding 
unless adopted by the co. when formed. The co. 
was formed, & the agreement was set out in the 
articles. W. applied to applts. to become 
directors, which they agreed to do upon his 
promising to transfer to them fully paid-up shares 
to qualify them. They acted as directors, & 
adopted the agreement for sale. The number of 
shares requisite for the qualification of a director 
was five, but after the completion of the purchase j 
thirty paid-up shares were, by the direction of W., | 
allotted to each of applts. & they were entered on 
the register as holders each of thirty paid-up 
shares, & received certificates to that effect. An 
order was afterwards made for winding up the co. : 
— Held : applts., as to the shares allotted to them, 
stood in the same position as if those shares had 
been allotted to W. & transferred to them by him ; 
& as there was no contract between them & the 
co. that they would take shares independently 
of their accepting certificates stating them to be 
the holders of these fully paid-up shares, they 
could not be placed on the list of contributories 
as holders of unpaid shares, & the order of the 
Master of the Rolls was discharged without preju- 
dice to any application that might be made 
against them under 1862 Act, s. 165, or otherwise, 
on the ground that they had entered into a corrupt 
bargain with W. — Be Western of Canada Oil, 
Lands & Works Co., Carling, Hespeler & 
Walsh’s Cases (1876), 1 Ch. D. 115 ; 45 L. J. Ch. 

5 ; 33 L. T. 645 ; 24 W. R. 165, C. A. 

Annotations : — Distd. Re Eupion Fuel Sc Gas Co., Aspinall’s 
Case (1877), 36 L. T. 362. Consd. Re British Farmers 
Pure Linseed Cake Co., Potter Sc Brown’s Cases (1878), 

38 L. T. 757. Distd. Re Newport Sc South Wales Ship- 
owners' Co., Rowland’s Case (1880), 42 L. T. 785. Apia. 
Re Dominion of Canada Plumbago Co., Kirby’s Case 
(1882), 46 L. T. 682. Folld. Re Innes, [1903] 2 Ch. 254. 
Reid. Re Church & Empire Fire Insce., Pagin & Gill’s 
Case (1877), 6 Ch. D. 681 ; Re Wedgwood Coal Sc Iron 
Co., Anderson’s Case (1877), 26 W. R. 442 ; Re Railway 
Timo Tables Publishing Co., Ex p, Sandys (1889), 42 
Ch. D. 98 ; Re Macdonald, [1894] 1 Ch. 89 : Re Common 
Petroleum Engine Co., Eisner & McArthur s Case, [1895] 

2 Ch. 759 ; Re Alkaline Reduction Syndicate (1896), 45 
W. R. 10 ; Re Building Estates Brickfields Co., Parbury’s 
Case, [1896J 1 Ch. 100 ; Re African Gold Concessions Sc 
Development Co., Markham & Darter’s Case, [1899] 1 Ch. 
414. Mentd. Christchurch Gas Co. v. Keily (1887), 3 
T. L. R. 634 ; Re Howatson Patent Furnace Co. (1887), 

4 T. L. R. 152 ; Re Jubilee Cotton Mills, [1923] 1 Ch. 1. 

4803 , .] — Where a vendor to a 

co. has contracted to accept part of his purchase- 
money in shares to be issued as partly paid up, 


& the contract has been duly filed in accordance 
with 1867 Act, s. 25, the vendor’s nominee is 
entitled to the benefit of the contract, to protect 
him from liability on the shares to the extent to 
which the shares were agreed to be issued as paid 
up, although the contract did not provide for 
allotment to a nominee of the vendor, nor did it 
purport to identify the shares to be allotted. — Be 
Dominion of Canada Plumbago Co., Ltd., 
Kirby’s Case (1882), 40 L. T. 082. 

Annotation : — Reid. Re Common Petroleum Engine Co.* 

Eisner & McArthur's Case, [1895] 2 Ch. 759. 

1899. .] — Be Staffordshire 

Gas & Coke Co., Ltd., Rushworth’s Case, 
No. 1701, ante . 

1900. .] — A contract need not, 

in order to comply with 1867 Act, s. 25, be made 
directly between the allottee of the shares & the co. 
the shares of which are to be issued ; & it need not 
show on the face of it which particular shares are 
to be allotted, although the onus lies on the 
allottee to show that his shares are within the 
registered contract. 

By a written agreement between the S. Co. 
& the trustee for the C. Co., the C. Co. agreed 
to purchase certain patent rights from the S. Co., 
& to allot to each shareholder in the S. Co. certain 
£1 shares in the C. Co., to be credited with 19a. 
paid up. The C. Co. when registered adopted 
this agreement by a deed indorsed thereon, & the 
agreement so indorsed was duly filed. E. & M., 
who were not shareholders in the S. Co., were 
allotted shares as nominees of the shareholders, & 
on paying la. per share were registered as holders 
of fully paid-up shares : — Held : the agreement 
& the indorsed deed were sufficient within 1867 Act, 
s. 25, although not executed by E. or M. — Be 
Common Petroleum Engine Co., Elsner & 
McArthur’s Case, [1895] 2 Ch. 759 ; 05 L. J. Ch. 
70 ; 73 L. T. 338 ; 44 W. R. 301 ; 2 Mans. 598 ; 
13 R. 840. 

Annotation : — Folld. Transvaal Exploring Co. v. Albion 

(Transvaal) Gold Mines, [1899J 2 Ch. 370. 

1901. .] — Be Innes & Co., Ltd., 

No. 1926, post. 

1902. Allottee original owner of 

property.] — Be Wedgwood Coal & Iron Co., 
Andlrson’s Case, No. 1940, post . 

See, also , No. 1907, post 

1903. Contract giving company option to issue 
fully-paid shares — No contract in exercise of option 
filed.] — Property was sold to a co. with an option 
to the co. to pay part of the purchase price in cash 
or fully-paid shares. The co. decided to pay it 
in fully-paid shares, & before the shares were 
issued the contract giving them the option was 
filed with the Registrar of Joint-Stock Co., but no 
document showing that the option to pay in 
fully-paid shares had been exercised was filed “ at 
or before ” the issue of the shares : — Held : 1807 
Act, s. 25, had not been complied with, inasmuch 
as the contract which was filed before the shares 
were issued was not a contract to issue fully-paid 
shares, but only gave an option to do so. — Be 
Coolgardie Consolidated Gold Mines, Ltd. 
(1898), 14 T. L. R. 27 /. 

Annotation: — Retd. Transvaal Exploring Co. v. Albion 

(Transvaal) Gold Mines, [1899] 2 Ch. 370. 

1904. .] — By a contract in writing 

dated Oct. 18, 1897, the owner of a business agreed 


inventors of the one part & B. on behalf 
of the oo. of the other part. The 
memorandum also stated that the 
capital of the co. was £100,000 divided 
into 100,000 shares of £1 each, of 
whioh 90,000 should be deemed for 


all purposes fully-paid. It was pro- 
vided in the agreement referred to in 
the memorandum that these 90,000 
paid-up shares should be issued to the 
Inventors as consideration for their 
sale to the co. of the invention. F., 


who was solr. to the co., Sc had full 
notice of the circumstances under 
which the co. was formed, warned B. 
the managing director that the shares 
should not be allotted till the agree- 
ment had been registered. The agree- 
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Sect, 20. — Shares issued or credited as fully or partly 
paid: Sub-sect. 3, C. (a), {b ) & (c).] 

to sell it to a co. for a specified sum of money to be 
paid wholly or partly in cash, shares, or debentures 
as the directors should determine. Subsequently 
the directors allotted specified shares to the 
vendor as fully paid up in respect of a part of the 
purchase-money, but no written contract to that 
effect was entered into. The original contract 
was not filed as required by 1867 Act, s. 25, the 
omission to file it being due to the fact that the 
parties were ignorant of the provisions of the Act. 
Upon an application by the vendor for an order for 
the filing of the original contract with the Registrar 
of Joint-Stock Cos. under Companies Act, 1898 
(c. 26), s. 1 : — Held : (1) the omission to file the con- 
tract was due to “ inadvertence ” within the Act ; 
(2) the contract was not sufficient within the Act, 
inasmuch as the determination by the directors 
as to the mode in which payment was to be made 
was supplemental to the original contract, <fc with- 
out this determination there was no complete 
contract ; there must be an order that a supple- 
mental contract be entered into, that the 
supplemental contract be filed with the original 
contract, & that the entire contract when so filed 
should operate as if it had been filed at the time 
of the issuing of the shares. — Re Jackson & Co., 
Ltd., [1899] 1 Ch. 348 ; 68 L. J. Ch. 190 ; 79 L. T. 
662 ; 6 Mans. 125. 

Annotations: — As to ( 1) Reid. Nichol v. Fearby, Nichol v, 

Robinson, [1923] 1 K. B. 480. As to (2) Reta. Transvaal 

Exploring Co. v. Albion (Transvaal) Gold Mines, [1899] 

2 ch. -m. 

See, also, No. 1969, post 

1905. Contract confirming prior binding agree- 
ment.] — Re Maynards, Ltd., No. 1915, post 

1906. .] — A contract, registered under 1867 

Act, s. 25, & made between the co. & the vendors, 
recited a previous agreement between the vendors 
& a trustee for the then intended co. so that the 
material terms appeared, & adopted it. The 
previous contract was for the sale to the co. of a 
mining lease of certain property in consideration 
of the issue of certain fully-paid shares in the co. : — 
Held : the registered contract was sufficient within 
the Act. — Re Fraser South Extended Gold 
Mining Co., Ltd. (1899), 15 T. L. R. 452. 

1907. Reconstruction agreement.] — By an 
agreement of Mar. 1897, under which deft. co. 
had been reconstructed, it was provided that, 
as part of the consideration for the transfer of the 
assets of the old co. to deft, co., the liquidator of 
the old co. should be entitled to have allotted to 
him or his nominees 200,000 shares of 10s. each in 
deft. co. with 7s. 6d. per share credited thereon as 
paid up, upon applying for the same within two 
months from the date of this agreement, & making 
a small further payment with such application. 
This agreement was filed with the Registrar of 
Joint-Stock Cos. Pltf. co. having applied for 
0,500 of these 200,000 shares under the option 
so conferred upon them, the question was raised 
whether the filing of the above agreement was a 
sufficient compliance with 1867 Act, s. 25 : — Held : 
the filing of the reconstruction agreement of Mar. 
1897, was a sufficient compliance with the sect. — 
Transvaal Exploring Co., Ltd. v, Albion 
(Transvaal) Gold Mines, Ltd., [1899] 2 Ch. 370 ; 
68 L. J. Ch. 070 ; 48 W. R. 108 ; 7 Mans. 51. 

See, also, No. 1991, post 


(6) What Contract must Contain . 

1908. Identity of shares allotted .] — Re Buenos 
Ayres & Campana Ry. Co., [1875] W. N. 59. 

1909. .] — Re Dominion of Canada Plum- 

bago Co., Ltd., Kirby’s Case, No. 1898, ante, 

1910 . ,] — a contract to issue fully paid-up 

shares for a consideration other than money, 
registered under 1867 Act, s. 25, need not specify 
the numbers of the shares . — Re Delta Syndicate 
Ltd., Ex p . Forde (1885), 30 Ch. D. 153 ; 54 
L. J. Ch. 724 ; 53 L. T. 559 ; 33 W. R. 839. 
Annotations : — Reid. Re Common Petroleum Engine Co., 

Eisner 8c McArthur’s Case, [1895] 2 Ch. 759 ; Re Jackson, 

[1899] 1 Ch. 348. 

1911. .] — Re Common Petroleum Engine 

Co., Elsner & McArthur’s Case, No. 1900, ante, 

1912. Names of allottees.] — Re Buenos Ayres 
& Campana Ry. Co., No. 1908, ante . 

1913. .] — R e Common Petroleum Engine 

Co., Elsner & McArthur’s Case, No. 1900, ante . 

1914. Consideration — Reference to unfiled agree- 
ment insufficient.] — In order to comply with 
1867 Act, s. 25, the filed contract with reference 
to the issue of fully-paid shares for a consideration 
other than cash must state the actual consideration 
given for the shares, & it is not sufficient for the 
filed contract to recite that by a previous unfiled 
agreement it was agreed to allot the shares “ for 
the considerations therein mentioned.” 

Observations as to the particularity with which 
the consideration for the issue of paid-up shares 
must be described in the filed contract . — Re 
Kharaskhoma Exploring & Prospecting Syn- 
dicate, [1897] 2 Ch. 451 ; sub nom . Re 
Karaskhoma Exploring & Prospecting Syn- 
dicate, Pyke & Gibson’s Case, 66 L. J. Ch. 675 ; 
46 W. R. 37 ; 4 Mans. 249 ; sub nom. Re 

Kharaskhoma Exploring & Prospecting Syn- 
dicate, Ltd., Pyke & Gibson’s Case, 77 L. T. 
82 ; 13 T. L. R. 530 ; 41 Sol. Jo. 661, C. A. 

Annotations: — Apld. Re Maynards, [1898] 1 Ch. 515; 

Re WeHt Raudt Proprietary (1898), 42 Sol. Jo. 395. 

Consd. Re African Gold Concessions 8c Development Co., 

Markham & Darter's Case, [1899] 2 Ch. 480 ; Re Frost, 

[1899] 2 Ch. 207. Refd. Re Watson, [1899] 2 Ch. 509. 

1915. .] — (1) A contract registered 

under 1867 Act, s. 25, must indicate the vendor, 
the purchaser, the price to be given, & the thing to 
be purchased. 

(2) A contract registered under 1867 Act, s. 25, 
for the sale of a business to a co. for a sum payable 
partly in cash & partly in shares to be credited as 
fully paid up, which describes the subject-matter 
of the contract merely by reference to a sched. 
in a prior unregistered agreement, does not 
sufficiently comply with that sect, to enable the 
vendor to hold shares issued in pursuance of such 
contract as fully paid up. The vendor will 
therefore be entitled to have the register of share- 
holders of the co. rectified by striking off his name. 
The proper form of order is to strike out the name 
without giving further directions. 

(3) A confirmatory contract which merely 
embodies a prior binding contract, if it is regis- 
tered under sect. 25 & in other respects complies 
with the requirements of that sect., is sufficient to 
protect the holder of shares issued as fully paid up. 
— Re Maynards, Ltd., [1898] 1 Ch. 515 ; 67 
L. J. Ch. 186 ; 78 L. T. 150 ; 46 W. R. 346 ; 14 
T. L. R. 250 ; 42 Sol. Jo. 308. 

Annotations: — As to (1) Apld. Re West Randt Proprietary 

(1898), 42 Sol. Jo. 395. Refd. Re African Gold Concessions 

8c Development Co., Markham & Darter's Case, [1899] 

1 Ch. 414 ; Re Watson, [1899] 2 Ch. 509. As to (3) Consd, 


ment had not been registered : — Held : 
the statements in the memorandum 
Annofttiitad a contract within 


sect. 57 of the above Act nor dispensed 
with the necessity of registering the 
contract.— JKe Phillip-Stephen Photo, 


Litho & Typographic Process Co., 
Ltd., Fergusson'b Case (1891), 12 
N. S. W. Eq. 11.— AUS. 
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Re Frost, [18993 2 Ch. 207. Retd. Re African Gold Con- 
cessions & Development Co., Markham & Darter’s Case, 

[1899] ICh. 414. 

1916. .] — Re West Randt Pro- 

prietary, Ltd. (1898), 42 Sol. Jo. 395. 

1917. Sufficiency of statement in filed 

contract.] — A contract for the sale of a business to 
a co. for a sum payable in fully paid-up shares, 
filed under 1867 Act, s. 25, is sufficient if it states 
generally on the face of the contract the nature of 
the consideration for the issue of such shares, for 
example, leasehold premises, machinery & plant, 
etc., & such a contract complies with the require- 
ments of sect. 25, although in order to identify 
the particular subject-matter of the contract 
reference would have to be made to a prior con- 
tract which had not been filed. — Re Frost (S.) & 
Co., Ltd., [1899] 2 Ch. 207 ; 68 L. J. Ch. 544 ; 80 
L. T. 849 ; 48 W. R. 39 ; 15 T. L. R. 390, C. A. 

Annotations : — Consd. Re African Gold Concessions & 

Development Co., Markham & Darter’s Case, [1899] 1 Ch. 

414 ; Re Watson, [1899] 2 Ch. 509. 

1918. .] — A statement of the 

mere form or character of the consideration of a 
contract filed under 1867 Act, s. 25, e.g ., the sale 
to the co. of property the general nature of which 
does not appear on the face of the contract, is 
not a sufficient statement of the “ nature of the 
consideration ” within the rule of Frost <Sc Co ., 
No. 1917, ante . — Re Watson (Robert) & Co., Ltd., 
[1899] 2 Ch. 509 ; 68 L. J. Ch. 660 ; 81 L. T. 85 ; 
48 W. R. 40 ; 43 Sol. Jo. 675 ; 7 Mans. 97. 

1919 . .] — An agreement in writing 

was made & filed under 1867 Act, s. 25, whereby a 
co. agreed to allot to vendors to the co. , or! their nomi- 
nees, 22,500 fully-paid shares of 10s. each, & certain 
other shares of 1 0s. each, upon each of which 8s. was 
to be deemed to have been paid ; & the vendors 
agreed to give to the co. possession of “ the premises 
more particularly mentioned ” in a previous unfiled 
agreement. Subsequently another agreement was 
filed whereby, in consideration of the vendors 
agreeing to give the co. immediate possession of 
“ the lands & premises situate in the mining district 
of Millwood, in Cape Colony, more particularly 
mentioned & ref erred to in ” the unfiled agreement, 
the co. agreed to allot to the vendors, or their nomi- 
nees, 22,500 fully-paid shares of 10s. each. This 
agreement made no mention of the shares upon each 
of which 8s. was to be deemed paid : — Held : (1) in 
the winding up of the co., the agreements filed 
were sufficient under sect. 25 to enable the 22,500 
shares allotted in pursuance thereof to be treated 
as fully paid, for the later agreement sufficiently 
showed the consideration which the shareholder 
was to give for the fully-paid shares & it did not 
signify that it omitted to state that there were also 
other shares passing for the same consideration. 

(2) Sernble : (Wright, J.) if no sufficient 
contract within 1867 Act had been filed before the 
issue of the shares, the statement in the cer- 
tificates that the shares issued to M. & D. [nominees 
of the vendors & members of the vendor syndicate] 
were fully paid would not have estopped the co. 
or its liquidator from (a) denying that the shares 
were fully paid in cash, because M. & D. knew 
they were to get vendors’ shares not paid for in 
cash, & did not rely on the certificate as a state- 
ment that cash had been paid ; or (5) denying 


the filing or sufficiency of a contract in respect 
of the shares. 

(3) Semble : (Wright, J.) however, that if the 
filed contracts had been insufficient the case would 
have been one in which relief would properly 
have been granted under the Cos. Act, 1898 
(c. 26). — Re African Gold Concessions & De- 
velopment Co., Markham & Darter’s Case, 
[1899] 2 Ch. 480 ; 68 L. J. Ch. 724 ; 81 L. T. 
145 ; 15 T. L. R. 491, C. A. ; affg. S. C., [1899] 
1 Ch. 414. 

Annotations : — As to (1) Refd. Re Frost (1899), 68 L. J. Ch. 

544 ; Re Watson, [1899] 2 Ch. 509. 

See , also , No. 1906, ante . 

1920. Vendor.] — Re Maynards, Ltd., No. 1915, 
ante. 

1921. Purchaser.] — Re Maynards Ltd., No. 
1915, ante. 

(c) Necessity for and Sufficiency of Consideration . 

1922. Necessity for.]— Re Wedgwood Coal & 
Iron Co., Anderson’s Case, No. 1940, post. 

1923. .] — A co. limited by shares, formed 

under 1862 Act, has no power to issue shares 
as fully paid up, as a free gift or bonus, to its 
shareholders, although a contract to do so has 
been made without any fraudulent intent & 
registered under 1867 Act, s. 25. 

A co. formed under 1862 Act was carried on 
for some years as a private co., all the shares which 
were issued being in the hands of a limited number 
of shareholders. It was then decided to throw 
the co. open to the public, but before doing so, the 
co. passed resolutions to allot a certain number of 
shares as fully paid to the directors & original 
shareholders. Accordingly, a contract was 
executed between the co. & the shareholders, & 
registered under 1867 Act, s. 25, by which it was 
agreed that those shares should be allotted to the 
directors & shareholders in consideration of their 
past services & expenses in forming the co. & 
establishing the business ; & on the registration 
of this contract the shares were allotted as agreed. 
The co. proved unsuccessful & was wound up. 
The liquidator placed the directors & original 
shareholders on the list of contributories for the 
shares so allotted as unpaid shares : — Held : on 
the evidence no payment either in money or 
money’s worth had been made for the shares, & 
the directors & shareholders must be held liable 
for the full nominal value of the shares. 

If once you arrive at the conclusion that this 
stipulation that the shares were to be taken as 
paid up in full, was ultra vires , the co. cannot be 
estopped by putting into the document an un- 
truth (Lindley, L.J.). — Re Eddystone Marine 
Insurance Co., [1893] 3 Ch. 9 ; 62 L. J. Ch. 742 ; 
69 L. T. 363 ; 41 W. R. 642 ; 9 T. L. R. 501 ; 

37 Sol. Jo. 559 ; 2 R. 516, 0. A. 

Annotations : — Consd. Re Theatrical Trust, Chapman’s Case, 

[1895] 1 Ch. 771. Folld. Re Kharaskhoma Exploring & 

Prospecting Syndicate, [1897] 2 Ch. 451. Distd. Re 

Wragg, [1897] 1 Ch. 796. Refd. Re Innes (1903), 89 

L. T. 142. Mentd. I. R. Comrs. v . Blott, I. R. Comrs. v . 

Greenwood, [1921] 2 A. C. 171. 

1924. .] — The co. agreed to purchase copy- 

rights & other property at a price to be paid 
partly in fully paid-up shares. The agreement 
was put into writing, & filed under 1867 Act, 
s. 25, & the shares were then allotted to the vendor, 


PART III. SECT. 20, SUB-SECT. 3.— 

C. (e). 

e. Whether court will inquire into 
— Fraud.] — S. agreed with a trustee 
for a co. about to be formed to sell the 

S oodwill Sc assets of his business for 
3,500. The co. was duly formed 8c 


adopted the agreement & of the 
4,000 shares of £1 each, into which the 
capital was divided, 3,500 were allotted 
to S. as fully-paid in satisfaction of the 
purchase-money 8c 400 were allotted to 
him as contributory shares. Within 
2 months after formation of the co., but 



on the contributory shares, S. sold all 
his shares to two of defts. for £550. 
The co.’s balance-sheet for the first 
year Bhowed a substantial loss & in the 
course of the second year it went into 
voluntary liquidation. On a summons 
by oertain creditors calling on the 
defts. 8c the liquidator to Bhow cause 
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who transferred some of them as fully paid up. 
On an application by him & his transferees to be 
taken off the list of contributories, the liquidator 
contended, inter alia , that there had been a partial 
failure of consideration, for which appets. ought to 
account: — Held: (1) it was not the duty of the 
ct. to inquire in such cases whether the price given 
for the shares was reasonable or of a cash value 
equal to the nominal value of the shares ; (2) there 
was no evidence to show that the consideration 
was illusory, & the shares must be treated as fully 
paid up . — Re Theatrical Trust, Ltd., Chap- 
man’s Case, [1895] 1 Ch. 771 ; 64 L. J. Ch. 488 ; 
43 W. R. 653 ; 11 T. L. R. 310 ; 39 Sol. Jo. 364 ; 
sub nom. Re Theatrical Trust, Ltd., Chapman’s 
Case, Brandon’s Case, Greville’s Case, 72 
L. T. 461 ; 2 Mans. 304 ; 13 R. 462. 

Annotations : — As to (1) Apprvd. Re Wragg, [1897] 1 Ch. 796. 

Refd. Re Innes, [1903] 2 Ch. 254. As to (2) Held. Re 

Common Petroleum Engine Co., Eisner & McArthur's 

Case, [1895] 2 Ch. 759. Generally , Held. Mosely v. Koffy* 

fontein Mines, [1904] 2 Ch. 108. 

1925. Sufficiency of — Whether court will inquire 
into.] — Re Theatrical Trust, Ltd., Chapman’s 
Case, No. 1924, ante. 

1926. .] — (1 ) Two brothers, who carried 

on the business of working a steam boiler patent 
in partnership, arranged with six shipowners to 
form a private company to take over the business 
& patent rights in consideration of £6,000 payable 
half in cash & half in shares, the capital of the 
co. to be £25,000 in 2,500 shares of £10 each, which 
were to be distributed as follows : the six ship- 
owners were each to take fifty shares & pay for 
them in cash for the purpose of raising the £3,000 
payable in cash to the vendors, & the vendors were 
to take 300 fully-paid shares as the balance of their 
purchase-money. Of the remaining 1,900 shares, 
each of the six shipowners was to take 300 fully- 
paid shares for his own benefit, & 100 fully-paid 
shares were to be placed in the joint names of 
three of them, who, eventually, on the formation 
of the co., became directors, to be applied in re- 
warding persons who should bring business to 
the co. The co. was incorporated, & the only 
shareholders were the vendors & the six ship- 
owners. In order to give effect to the above 
arrangement, an agreement was entered into 
between the vendors & the co. whereby the 
vendors purported to sell their business & patent 
rights to the co. for £25,000, as to £3,000 in cash & 
as to £22,000 by the allotment to the vendors or 
their nominees of 2,200 fully-paid shares, & this 
agreement was duly registered. Of these 2,200 
shares, 300 were allotted to the vendors, &, on the 
nomination of the vendors, the remaining 1,900 
were allotted, as to 100 to the three directors 
jointly for the purpose above mentioned, & as to 
1,800 to the three directors & the other three 
shipowners in equal shares for their own benefit, 
the whole of the 2,200 shares being so allotted as 
fully paid. Upon a summons by the liquidator 
in the winding up of the co. against the three 
directors to render them liable as contributories 
for payment of the full amount of all the shares 
allotted to them : — Held : the directors could 


not be placed upon the list of contributories as 
holders of unpaid shares. 

(2) Once you arrive at the conclusion that there 
was a real contract for sale & purchase, & that 
the co. did in fact get the property, it is really a 
matter of perfect indifference how the shares were 
divided among these eight shareholders (Vaughan 
Williams, L.J.). 

(3) The ct. cannot go into the question of con- 
sideration (Cozens-Hardy, L.J.). — Re Innes & 
Co., Ltd., [1903] 2 Ch. 254 ; 72 L. J. Ch. 643 ; 89 
L. T. 142 ; 51 W. R. 514 ; 19 T. L. R.477 ; 47 Sol. 
Jo. 513, C. A. 

1927. .] — Re Wragg, Ltd., No. 1928, 

post . 

1928. Evidence of — Appropriation of purchase* 
money for purpose of stamp duty.] — (1) Although 
a limited co. cannot release a shareholder from 
the obligation to pay for his shares either in 
money or money’s worth, & cannot therefore 
issue its shares at a discount, it can, provided 
the contract is duly registered under 1867 Act, 
s. 25, buy property at any price it thinks fit, & 
can pay for such property in fully paid-up 
shares ; & the transaction will be valid & binding 
upon its creditors if the co. has acted in it honestly 
& not colourably, & has not been so imposed upon 
by the vendor as to be entitled to be relieved from 
its bargain. 

(2) In an agreement by a co. for the purchase of 
property by the issue of fully paid-up shares, a clause 
appropriating purchase-money to various items 
of the property for the purposes of stamp duty 
does not prove that those items were taken as 
actually representing the values thus attributed 
to them. 

(3) Where fully-paid shares are allotted to 
vendors under a contract registered under 1867 
Act, s. 25, as part of the price of the property 
purchased, it is not illegal for the vendors to make 
a profit, & the ct. will not go behind the contract 
& inquire whether the consideration represents 
the full value against which the shares are issued, 
unless the contract itself is impeached or the 
consideration appears on the face of the contract 
to be insufficient, or colourable, or illusory. — Re 
Wragg, Ltd., [1897] 1 Oh. 796 ; 66 L. J. Ch. 419 ; 
76 L. T. 397 ; 45 W. R. 657 ; 13 T. L. R. 302 ; 41 
Sol. Jo. 385 ; 4 Mans. 179, 0. A. 

Annotations : — As to (1) Consd. Hong Hong: & China Gas 

Co. v. Glen, [1914] 1 Ch. 527. Sefd. 1. R Comrs. v. 

Blott, I. R. Comrs. v. Greenwood, [1921] 2 A. C. 171. 

As to (3) Reid. Re London Health Electrical Institute 

(1896), 75 L. T. 658 ; Re Kharaskhoma Exploring: & 

Prospecting Syndicate, Pyke & Gibson's Case (1897), 

77 L. T. 82 ; Mosely v. Koffyfontein Mines, [1904] 2 Ch. 

108 ; Gardner v. Iredale, [1912] 1 Ch. 700 ; Hong Hong 

& China Gas Co. v. Glen, [1914] 1 Ch. 527 ; I. R. Comrs. 

v. Blott, I. R. Comrs. v. Greenwood, [1921] 2 A. C. 171. 

(d) Filing . 
i. The Duty to File. 

1929. As between company & purchaser of 
shares — Whether non-registration amounts to 
fraud.] — (1) There is no fraud on the part of a co. 
towards a purchaser of shares in not registering 
a contract as to the issue of those shares as paid 
up. 

(2) 1867 Act, s. 25, is in favour of creditors, & 


why the shares allotted to S. as fully- 
paid should not be declared con- 
tributing shares on the ground that 
the sale by S. to the co. was illusory & 
a sham : — Held : where paid-up shares 
have been issued in consideration of 



the agreement pursuant to which the 
shares were to be paid for in property 
or services is impeached for fraud, « 
the agreement Detween S. & the 
co. was not “ Illusory & a sham ” 
nor fraudulent against either S.’s 
creditors or the co . — Re Schneideman 
Brothers, Ltd., Scott & Martin’s 

— — * — - MAitn v 9 T. D 


48.— N.Z. 

PART III. SECT. 20, SUB-SECT. 3.— 
1 0. (d) i. 

f. Special agreement — • Exemption 
from payment in cash .) — To exempt a 
shareholder from liability to be called 
on under 1867 Act, s. 25, for payment 
Af t>iA fnii ftfflft nn t of his shares. 
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does not apply as between the co. & the 
shareholders. 

(3) The issue of the certificate is not necessary 
to the issue of shares within that sect . — Be 
Heaton’s Steel & Iron Go., Blyth’s Case 
(1876), 4 Ch. D. 140 ; 36 L. T. 124 ; 25 W. R. 
200, 0. A. 

Annotations : — As to (1) Distd. Re Ambrose Lake Tin & 
Copper Co., Clarke’s Case (1878), 8 Ch. D. 635 ; Re 
Barangah Oil Refining Co., Amot’s Case (1887), 36 Ch. D. 
702. Reid. Re British Farmers Pure Linseed Cake Co., 
Potter & Brown’s Cases (1878), 38 L. T. 757 ; Re Mac- 
donald, [1894] 1 Ch. 89 ; Re Building Estates Brickfields 
Co., Parbury's Case (1895), 2 Mans. 616 ; Re African Gold 
Concessions Sc Development Co., Markham Sc Darter’s 
Case (1899), 80 L. T. 282. As to (3) Reid. Re Ambrose 
Lake Tin Sc Copper Co., Clarke's Case (1878), 8 Ch. D. 
635 ; Spitzel v. Chinese Corpn. (1899), 80 L. T. 347. 
Generally , Mentd. A.-G. v. Regent’s Canal & Dock Co., 
11904] 1 K. B. 263. 

1930. As between company & allottee — Shares 
allotted for consideration other than cash.] — Re 

Barangah Oil Refining Co., Arnot’s Case, 
No. 1675, ante . 

1931. Company in voluntary winding up.] — 

A liquidator in the voluntary winding up of a 
co. is an officer of the co. within the meaning of 
Companies Act, 1900 (c. 48), s. 7, & it is, therefore, 
his duty to pay out of the assets of the co. the 
stamp duty in respect of any unfiled contract 
constituting the title of an allottee of shares 
allotted for a consideration other than cash, & 
to file the contract when duly stamped. — Re X. 
Co., Ltd., [1907] 2 Ch. 92 ; 76 L. J. Ch. 529 ; 97 
L. T. 50 ; 14 Mans. 227. 

Enforcing filing — Refusal by registrar.] — See 
No. 1964, post . 

ii. Time of Filing . 

1932. “ At or before 99 the issue of shares — Con- 
tract & certificate of shares given to allottee late in 
one day — Contract filed following morning.] — A 

contract for the issue of shares as fully paid-up 
was given to the allottee late in the day for the 
purpose of his getting it filed with the Registrar 
of Joint-Stock Cos., together with a certificate 
of the shares. The contract was filed on the 
following morning : — Held : the contract was filed 
“ at the time of ” the issue of the shares, & they 
were to be deemed fully paid-up. — Re Tunnel 
Mining Co., Pool’s Case (1887), 35 Ch. D. 579 ; 
56 L. J. Ch. 1049 ; 56 L. T. 822 ; 3 T. L. R. 584 ; 
sub nom . Pool v. Tunnel Mining Co., 35 W. R. 
565. 

Annotations Folld. Re Anglo -Colonial Syndicate (1891), 
65 L. T. 847. Refd. Re Preservation Syndicate (1895), 
64 L. J. Ch. 723. 

1933. Agreement to allot sealed on day of 

registration — Agreement filed following day.] — F., 
the promoter of a co., signed the memorandum of 
assocn. of a co., & twenty qualification shares 
were allotted to him. By an agreement, dated 
Jan. 21, 1888, the co. agreed to allot to each of the 
promoters seventy fully paid-up shares. On 
J an. 25, the co. was registered, F. being appointed 
the managing director. The co.’s seal was affixed 
to the agreement, but there was no evidence on 
what day the seal was so affixed. On Jan. 26, 
1888, the agreement was filed with the Registrar 
of Joint-Stock Companies under 1867 Act, s. 25. 
The twenty shares were not allotted to F. until 
Apr. 6, 1888, but the seventy shares purported to 


the instrument constituting the special 
contract, which brings the case within 
the exception in the sect., must itself 
be filed with the Registrar, & the 
omission to register it is not supplied 
by its being adopted Sc referred to in 
the registered arts, of assocn . — Re 


be issued on Jan. 25, 1888, the date of the in- 
corporation of the co., the share certificate bearing 
that date. In Aug. 1890, resolutions were passed 
for winding up the co. voluntarily, & F.’s name 
was placed upon the list of contributories in respect 
of eighty-seven shares, being the twenty original 
shares & sixty-seven of the seventy shares on the 
ground that he had paid nothing upon them* 
On summons, by the liquidators, to have F.’s 
name settled upon the list of contributories in 
respect of eighty-seven shares : — Held : (1) as to 
the twenty shares, the burden was upon F. to show 
that he had paid the amount due upon them, & 
he had not shown that he had discharged that duty ; 
(2) as to the sixty-seven shares, the agreement 
being signed on Jan. 21, before the co. was in- 
corporated, was not a binding agreement within 
1867 Act, s. 25 ; (3) the presumption was that the 
agreement was sealed & delivered by the co. on 
Jan. 25, after the co. was incorporated, & that was 
the date of it ; (4) though the agreement was not 
registered until Jan. 26, the delivery & filing were 
substantially contemporaneous, & the agreement 
was a binding agreement, & F. held the sixty- 
seven shares as fully paid up . — Re Anglo- Colonial 
Syndicate, Ltd. (1891), 65 L. T. 847 ; 8 T. L. R. 
87; 36 Sol. Jo. 92. 

1934. “ Issue of shares ” — Resolution for allot- 
ment & transfer of shares before contract filed — 
Certificate Issued after contract filed.] — A co. 

agreed to purchase property for paid-up shares & 
accordingly the directors passed a resolution to 
allot a corresponding number of shares to the 
vendors & their nominees. Two months after- 
wards, the agreement between the vendors & the 
co. was filed with the Registrar of Joint-Stock 
Cos. One of the nominees had sold twenty of the 
shares, & the transfer was registered three days 
before the agreement had been filed, but no certifi- 
cate as to these shares was issued until a fortnight 
afterwards : — Held : the shares were not issued 
within the meaning of 1867 Act, s. 25, until the 
certificate was issued, & they were paid-up shares 
in the hands of the purchaser . — Re Imperial 
Rubber Co., Bush’s Case (1874), 9 Ch. App. 554 ; 
43 L. J. Ch. 772 ; 30 L. T. 737 ; 22 W. R. 699, 
L. JJ. 

Annotations : — Expld. Re Heaton's Steel Sc Iron Co., Blyth’s 
Case (1876), 4 Ch. D. 140. In Bush's Case , tho issue of 
the certificates was merely taken as evidence of the time 
when the shares wore issued, but this must not be taken 
to mean that shares are not issued until the certificates are 
issued (Brett, J.A.). Re Ambrose Lake Tin & Copper 
Co., Clarke’s Case (1878), 8 Ch. D. 635. Refd. Grenfell 
v. I. R. Comrs. (1876), 1 Ex. D. 242 ; Chicago Ry. Terminal 
Elevator Co. v. I. R. Comrs. (1896), 75 L. T. 157. 

1935. No register of shareholders 

before contract filed.] — A co. was formed for work- 
ing a mine in Cornwall, the purchase-money for 
which was to be paid in fully paid-up shares to be 
allotted to the vendor or his nominees. On 
Jan. 18, the memorandum & arts. & the contract 
with the vendor were sent down by post from 
London to be registered in Cornwall. On the 
following day the directors met in London, in the 
belief that all the documents had been registered, 
& the vendor nominated the allottees of his paid-up 
shares, & the directors, resolved that they should 
be allotted accordingly. . On the next day the 
managing director, finding that although the 
memorandum & arts, had been registered the 


Gibson & Co. (1880), 5 L. R. Ir. 139.— 

IR. 

PART III. SECT. 20, SUB-SECT. 3.— 
C. (d) ii 

g. " Issue of shares ” — Not neces- 
sarily by issue of share certificates .] — 


The issuing of the share certificates is 
not necessarily to be taken as the time 
of the issue of the shares, within the 
meaning of 1867 Act, s. 25 ; but the 
shares will be deemed to have been 
issued when all has been done that is 
requisite to make the allottees the 
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contract had not been registered, told the secretary 
not to issue certificates nor allow any dealings 
with the shares till it had been registered. The 
contract was registered on Jan. 20. No register 
of shareholders nor any books of the co. were in 
existence till after Jan. 26, but before that day 
some of the paid-up shares had been transferred. 
No certificates were issued, nor was anything 
further done by the co. with reference to the shares 
till after Jan. 26. The books were afterwards 
made up, treating the shares as allotted on Jan. 19, 
& registering the transfers as made on the days 
on which they bore date : — Held : the shares were 
not to be considered as issued before the registra- 
tion of the contract, & they were to be treated 
as fully paid-up shares. — Be Ambrose Lake Tin 
& Copper Co., Clarke's Case (1878), 8 Ch. D. 
635 ; sub nom. Re Ambrose Lake Tin & Copper 
Co., Ltd., Clarke's Case, Taylor’s Case, 47 
L. J. Ch. 696 ; 38 L. T. 587 ; 26 W. R. 601, C. A. 
Annotations : — Consd. Re Staffordshire Gas & Coke Co., 

Rushworth’s Case (1891), 60 L. T. 48. Refd. Re Preser- 
vation Syndicate (1895), 64 L. J. Ch. 723 ; Re Tunnel 

Mining Co., Pool’s Case (1887), 35 Ch. D. 579 ; Spitzel v. 

Chinese Corpn. (1899), 80 L. T. 347. 

1936. Share subscribed for on memorandum 

of association — Registration of company.] — Deft, 
subscribed the memorandum of assocn. of pltf. co. 
for one share. Under an agreement, which was 
filed upon the registration of the co., & was sub- 
sequently adopted by the co., certain shares were 
issued to the vendors as fully-paid shares. One of 
those fully-paid shares was allotted & issued to 
deft, as the share for which he had subscribed 
the memorandum of assocn. : — Held : the share 
for which deft, had subscribed the memorandum 
of assocn. was issued to pltf. within the meaning 
of 1867 Act, s. 25, immediately upon the registra- 
tion of the co., & deft, was liable to pay cash 
therefor. 

Such a contract must be a contract to which the 
co. itself is a party, & this co. did not exist until 
it was registered, which was after these agreements 
were made (Fry, L.J.). — Dalton Time Lock Co. 
v. Dalton (1892), 66 L. T. 704, C. A. 

Annotation : — Folld. Re Timmins, [1902] 1 Ch. 238. 

1937. .] — n e Timmins (Ebe- 

nezer) & Sons, Ltd., No. 2011, post. 

See, also , No. 1995, post. 

1938. Certificate of incorporation.] — 

A co. formed to take over the business of a vendor 
was incorporated on Aug. 9, 1870. The vendor 
signed the memorandum of assocn. for 1068 shares 
of £100 each, & executed an agreement on Oct. 21, 
1870, for the sale of the business to the co. The 
consideration was £130,000, of which £106,800 
was to be paid by the allotment of 1,068 fully 
paid-up shares to the vendor. The whole of the 
remaining 232 shares were applied for by & 
allotted to the other signatories to the memo- 
randum of assocn. On motion under Companies 
Act, 1898 (c. 26), s. 1 (1), (4 ) '.—Held : (1) the 
shares mentioned in the agreement were the same 
shares as those subscribed for in the memorandum 
of assocn. ; (2) the issue of the certificate of 
incorporation of the co. operated as the issue of all 
shares signed for in the memorandum of assocn. ; 

(3) the co. must file a sufficient contract in writing 


within 1867 Act, s. 25, to operate as if it had been 
duly filed on or before the issue of the shares so 
subscribed for . — Re Whitehead & Brothers, 
Ltd., [1900] 1 Ch. 804 ; 69 L. J. Ch. 607 : 82 L. T. 
670 ; 48 W. R. 585. 

Annotations: — As to (2) Refd. Re Dawnay, [1900] W. N. 

152 ; Re Timmins, [1902] 1 Ch. 238. 

After issue of shares — Under 1862 Act, s. 35.] — 
See Sub-sect. 3, D. (a) ii., post. 

Under 1898 Act.] — See Sub-sect. 3, D. (a), 

ii., post. 

iii. Effect of Filing . 

1939. Shares taken by directors — Breach of 

trust.] — Re Western of Canada Oil, Lands & 
Works Co., Carling, Hespeler Sc Walsh's 
Cases, No. 1897, ante. 

1940. Agreement not mentioned in prospectus — 
Agreement bond fide & for good consideration.] — 

A syndicate was formed for the purchase of a 
coal mine from A., with a view to forming a co. 
to take the mine. The mine was accordingly 
agreed to be conveyed by A. to B., who was to 
establish a co. for taking over the mine, in con- 
sideration of £66,000, of which £42,000 were to be 
in paid-up shares of the intended co. The 
memorandum of assocn. stated that the capital 
was to be £200,000 in 20,000 shares of £10 each. 
The arts, of assocn. stated that the mine belonged 
to the persons named in She schedule of an agree- 
ment to be executed immediately after the 
registrations of the arts., Sc that 15,000 paid up 
shares were to be allotted to them in the propor- 
tions mentioned in the schedule. Soon afterwards 
B. declared himself a trustee for the co., & subse- 
quently to this the agreement referred to in the 
arts, was executed, Sc by it B. declared that he 
had entered into the agreement for the purchase 
of the mine on behalf of the persons named in the 
schedule, being A. the members of the synidcate 
& their nominees, Sc that they declared they 
held the mine in trust for the co. ; Sc that 15,000 
paid up shares were to be allotted to them in the 
proportions therein mentioned. This agreement 
was registered under Cos. 1867 Act, s. 25. A., 

besides the shares representing the purchase- 
money of the mine, purchased 3,520 from one of 
the members of the syndicate, & other persons. 
The directors issued a large number of debentures 
on the security of the property of the co., but 
no other shares were issued except those 15,000 
paid up shares. The co. being wound up : — 
Held: (1) the registered agreement was made 
bond fide Sc for good consideration; (2) was a 
sufficient contract in writing within 1867 Act, 
s. 25 ; (3) there was nothing in the circumstances 
to estop A. from claiming the shares which he 
had purchased, as paid up shares. 

(4) Qu. : whether a memorandum in writing 
under which a person is to take paid up shares 
without any consideration, is a contract within 
the 1867 Act, s. 25. 

(5) It appears to me, even if they had not given, 
as I think they have given, a valuable considera- 
tion, still the moment you have a duly registered 
contract sect. 25 of the Act does not apply 
(Jessel, M.R .). — Re Wedgwood Coal & Iron 
Co., Anderson’s Case (1877), 7 Ch. I). 75 ; 47 
L. J. Ch. 273 ; 37 L. T. 560 ; 26 W. R. 442, C. A. 
Annotations : — As to ( I) Refd. Re Kharas Khoma Exploring 


such filing, cannot be relied on to 
relieve the shareholder from a liability 
to pay for the shares in question. — 
Re Red Desk Mill & Elevator Co., 
Macdonald’s Case (1908), 1 Alta. L. R. 
538.— -CAN. 


* ctual owners of the shares . — Re 
Gibson & Co. (1880), 5 L. R. Ir. 139. — 

IR. 

h. Before registration of company .] 
—Shares in the capital stock of the co., 
registered under Cos. Ordinance, which 


have been subscribed for by the 
memorandum of asBOcn., are deemed 
to be Issued at the date of the registra- 
tion of the oo. Consequently an agree- 
ment filed with the Registrar, subse- 
quent to such date, although the share 
certificates were not issued until after 
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& Prospecting Syndicate, [18971 2 Ch. 451. As to (2) 
Reid. Re Ince Hall Rolling Mills Co. (1882), 23 Ch. D 
545, n. As to (3) Consd. Re Wragg, [1897] 1 Ch. 796. 
Reid. Guinness to. Land Corpn. of Ireland (1882), 22 Ch. D. 
349 ; Christchurch Gas Co, v. Kelly (1887), 3 T. L. R. 
634 ; Re Eddystone Marino Insce., [1893] 3 Ch. 9. 
Generally, Mentd. Re South Durham Brewery Co. (1885), 
31 Ch. D. 261 ; Re Alabama, New Orleans, Texas & 
Pacific Junction Ry., [1891] 1 Ch. 213. 

1941 . Shares issued at a discount — To existing 
shareholders.] — A co. limited by shares under 
1862 Act has no power to issue shares at a discount 
so as to render the shareholder liable for a smaller 
sum than that fixed for the value of the shares 
by the memorandum of assocn. ; & such issue will 
be invalid although the contract with the share- 
holder under which the shares were issued has 
been registered under 1867 Act, s. 25. 

Shares credited with 18.9. paid up were allotted 
to existing shareholders as fully paid up, & an 
agreement containing the terms of the allotment 
was registered in assumed compliance with 1867 
Act, s. 25. Before any petition for winding up 
was presented, the allottees of the new shares 
applied for rectification of the register by striking 
out their names as holders of the new shares : — 
Held : as the co. had no power to issue the new 
shares as fully paid up, appcts. were entitled to 
have their names taken off the register. — Re 
Almada & Tirito Co. (1888), 38 Ch. I). 415 ; 57 
L. J. Ch. 706 ; sub nom. Re Almado & Tirito Co., 
Allen’s Case, 59 L. T. 159 ; 36 W. It. 593 ; 4 
T. L. R. 534 ; 1 Meg. 28, C. A. 

Annotations Distd. Re Railway Timo Tables Publishing 
Co., Ex p. Sandys (1889), 42 Ch. D. 98. Ajpld. Re Zoedone 
Co.. Ex p. Higgins (1889), 60 L. T. 383. Consd. Ooregum 
Gold Mining Co. of India v. Roper, Wallroth v. Roper, 
[1892] A. C. 125 ; Re Railway Time Tables Publishing 
Co., Ex p. Welton, [1895] 1 Ch. 255 ; Re Theatrical Trust, 
Chapman’s Caso, [1895] 1 Ch. 771. Refd. Re Faure 
Electric Accumulator Co. (1888), 40 Ch. I). 141 ; Re 
Briton Medical & General Life Assocn. (1889), 5 T. L. R. 
502 ; Re Weymouth & Channel Islands Steam Packet Co. 
(1890), 39 W. It. 5 ; Metropolitan Coal Consumers ’ 
Assocn. v. Scrimgeour (1895), 44 W. R. 35 ; Lock v. 
Queensland Investment & Land Mortgage Co., [1896] 1 
Ch. 397 ; Welton v. Saffery, [1897] A. C. 299 ; Re Wragg, 
[1897] 1 Ch. 796 ; Hong Kong & China Gas Co. v. Glen, 
[1914] 1 Ch. 527 ; Re Pilkin (1916), 85 L. J. Ch. 318. 
Menta. Re Karaskhoma Exploring & Prospecting 
Syndicate, Pyke & Gibson’s Caso (1897), 66 L. J. Ch. 675 ; 
Re Innes, [1903] 2 Ch. 254. 

1942 . Shares issued to vendor — As purchase- 
money.] — Re Wragg, Ltd., No. 1928, ante . 

1943 . Shares issued as bonus — To persons taking 
up debentures.] — A co. issued by way of bonus 
to each person taking a £10 debenture of the co. 
two shares in the co. of £5 each purporting to be 
fully paid up. Previously to the issue of these 
bonus shares, agreements were filed with the 
Registrar of Joint-Stock Cos. providing for their 
issue as fully paid up. The co. went into liquida- 
tion : — Held : the co. had no power to issue shares 
as fully paid up by way of bonus to persons taking 
debentures, & the holders of such shares must be 
placed on the list of contributories for the full 
amount of their shares. — Re Railway Time- 
Tables Publishing Co., Ltd. (1893), 62 L. J. Ch. 
935 ; 68 L. T. 649. 

Annotation : — Refd. Re Railway Time Tables Publishing Co., 
Exp. Welton (1894), 71 L. T. 682. 


1944 . 


Recital in agreement that tor con- 


PART III. SECT. 20, SUB-SECT. 8.— 
C. (d) iv. 

k. Liability of allottee — Onus of 
proof .) — Where a person contracts to 
sell land to a joint-stock co., ft by way 
of payment agrees to take fully paid- 
up shares in the co., on the co. going 
into liquidation such shareholder will 
be liable to the full amount of such 
shares unless he can show that the 
contract was registered under Cos. 
Act, 1882, s. 34. The onus of proof 


sideration — No consideration.] — Re Eddystone 
Marine Insurance Co., No. 1923, ante . 

iv. Failure to File . 

1945 . Liability of original allottee — With notice 
of circumstances ot issue.] — Re Essex Brewery 
Co., Barnett’s Case, No. 1545, ante . 

1946 . Nominee of vendor to company 

— & mortgagee of property sold.] — The mtgees. of an 
estate which was by an unregistered contract con- 
tracted to be sold to a co. for a consideration, partly 
in cash & partly in paid-up shares, agreed with 
the vendor to accept payment of their mtge. debt 
partly in cash & partly in paid-up shares, & in 
pursuance of this agreement some of the vendors’ 
shares were allotted to them as fully paid up, & 
they released their charge. Upon the winding 
up of the co. : — Held : they must be treated as 
holders of unpaid shares . — Re British Farmers’ 
Pure Linseed Oil Cake Co., Ltd., Potter & 
Brown’s Case (1878), 48 L. J. Ch. 56 ; 38 L. T. 
757 ; 26 W. R. 839, C. A. 

1947 . Allottee nominee of person en- 

titled to allotment — Estoppel of company by cer- 
tificate.]— The rule that when a stranger for value 
takes shares issued as fully paid up from a, share- 
holder, without notice that the registration 
required by 1867 Act, s. 25, has not been effected, 
the co. is estopped by the certificate, does not 
apply where such stranger is the original allottee 
& has allowed the person entitled to allotment to 
act as his agent to do all things necessary to place 
the shares in the name of such stranger . — Re 
Norham Castle Ship Co., Ltd., Jamieson’s 
Case, (1887) 4 T. L. R. 303. 

1948 . Without notice that shares not paid 

U p — Estoppel of company by certificate.] — An 
original allottee of shares in a co. is not prevented 
by the mere fact of his being the original allottee 
from obtaining the benefit of the estoppel arising 
from the representation of the co. in the share 
certificate that the shares are fully paid. 

Shares in a co. were allotted to P., & a certificate 
was sent to him on which it was stated that they 
were fully paid up. This was not the fact, but P. 
was not aware that it was untrue, & there was 
nothing to put him upon inquiry ; & he had acted 
as a shareholder on the faith of the representation 
contained in the certificate. The co. was after- 
wards ordered to be wound up : — Held : the co. 
were estopped from denying that the shares were 
fully paid, & they must be treated as such in the 
winding-up . — Re Building Estates Brickfields 
Co., Parbury’s Case, [1896] 1 Ch. 100 ; 65 
L. J. Ch. 104 : 73 L. T. 506 ; 44 W. R. 107 ; 40 
Sol. Jo. 67 ; 2 Mans. 616. 

Annotations .—Consd. Re Veuve 'Mounter, Ex P-Blo°men* 

thal, [1896] 2 Ch. 5*5. Refd. Re African Gold Con- 
cessions & Development Co., Markham & Darter s Cane, 

[1899] 1 Ch. 414. 

1949 . .] — Applt. lent money to 

a limited co. upon the terms that he should have 
as collateral security fully paid-up shares in the 
co. & the co. handed to applt. certificates for 
10,000 shares of £1 ecch. The certificates stated 
that he was the registered holder of the shares, 

of the directors of the co. & was carried 
out by the issue of shares to the vendor, 
but was never filed with the Registrar 
of Joint-Stock Cos. The co. having 
become insolvent ft gone into liquida- 
tion the liquidators proposed to place 
the vendor on the list of contributories 
in respect of shares so issued ft held by 
him with liability to tho amount of the 
uncalled capital efteiring to them. 
The vendor maintained that the shares 
must be treated as fully paid up ft 


does not rest on the liquidators . — Re 
Bruce’s Patent Oatmeal ft Milling 
Co., Ltd., Brayshaw’s Cask (1890), 
8 N. Z. L. R. 483.— N.Z. 

1. Agreement adopted by di- 

rectors.) — A person who had sold a 

K mill, etc., to a limited co. formed 
e purpose of acquiring it ft carry- 
ing on the business, for the sum of 
£12,000, agreed to take £8,500 of the 
price in fully paid-up shares of the eo, 
This agreement appeared in the minutes 
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Sect 20. — Shares issued or credited as fully or partly 
paid: Sub-s e ct . 3, (d) iv »] 

& that on each of them the full amount had been 
paid. No money had in fact been paid upon the 
shares, which were issued from the co. direct to 
applt., but he did not know this & believed the 
representation that they were fully-paid shares. 
An order having been made to wind up the co., 
applt. was placed on the list of contributories : — 
Held : since the co. had obtained the loan by a 
representation that the shares were fully paid, 
which applt. believed & acted upon, the co. & the 
liquidator were estopped from alleging that the 
shares were not fully paid & applt. was entitled 
to have his name removed from the list of con- 
tributories. — Bloomenthal v . Ford, [1897] A. 0. 
166 ; 66 L. J. Ch. 253 ; 76 L. T. 206 ; 45 W. R. 
449 ; 13 T. L. R. 240 ; 4 Mans. 156, H. L. ; revsg . 
S. C. sub nom. Re Veuve Monnier et ses Fils, 
Ltd., Ex p . Bloomenthal, [1896] 2 Ch. 525, C. A» 

Annotations : — Reid. Re African Gold Concessions & 
Development Co., Markham & Darter’s Case, [1890] 1 Ch. 
414 ; Dixon v. Kennaway, [1900] 1 Ch. 833 ; Gresham 
Life Assec. Soc. v. Crowther, [1914] 2 Ch. 219. 

1950. Payment by third party 

indebted to company.] — Monarch Motor Car Co. 
v. Pease (1903), 19 T. L. R. 148. 

1951. Contract to allot fully paid-up shares 

— Allotment of shares not fully-paid.] — Re 
Macdonald, Sons & Co., No. 1482, an/e. 

When shares not paid for in cash .] — See Sub- 
sect. 3, B. (6), ante . 

1952. Liability of transferee — Without notice of 
circumstances of issue.] — Shares in a limited co. 
were issued as fully paid-up shares by virtue of a 
contract not registered as required by 1867 Act, 
s. 25. The co. issued certificates of these shares 
as fully paid-up shares. Some of them were after- 
wards transferred for value to a person who had 
no notice of any irregularity in their issue, & took 
them as fully paid up on the faith of the certifi- 
cates. The co. having been ordered to be wound 
up, the official liquidator sought to make the 
transferee liable as the holder of shares on which 
nothing had been paid : — Held : as against a 
transferee who took the shares without notice 
that they had not been paid up in cash, the co. 
was estopped by the certificates from saying they 
had not been so paid up, & the official liquidator 
was in the same position. — Re British Farmers* 
Pure Linseed Cake Co. (1878), 7 Ch. D. 533 ; 
sub nom . Re British Farmers* Pure Linseed 
Oil Cake Co., Ltd., Nicholls’s Case, 47 L. J. Ch. 
415 ; 38 L. T. 45 ; 26 W. R. 334, C. A. ; affd. sub 
nom . Burkinshaw v. Nicolls, 3 App. Cas. 1004, 
H. L. 

Annotations: — Consd. Re Church & Empire Fire lusce. 
Fund, Andress* Case (1878), 8 Ch. D. 126. Distd. Re 
Stapleford Colliery Co., Barrow** Case (1880), 49 L. J. Ch. 
498 ; Re London Celluloid Co. (1888), 39 Ch. D. 190 ; 
Re Norham Castle Ship Co., Jamieson’s Case (1888), 4 
T. L. R. 303. Consd. Low v. Bouverie, [1891] 3 Ch. 82. 
Bistd. Re National Pure Water Engineering Co., Follett’s 
Case (1892), 8 T. L. R. 499. Consd. Re Edaystone Marine 
Insce. (1894), 10 T. L. R. 274 ; Re Building Estates 
Brickfields Co., Parbury’s Case, [1896] 1 Ch. 100. Reid. 
Re Newport & South Wales Shipowner’s Co., Row- 
land’s Case (1880), 42 L. T. 785 ; Re Southport & 
West Lancashire Banking Co., Fisher’s Case, Sherrington’s 
Case (1885), 31 Ch. D. 120 ; Re Vulcan ironworks Co., 
[1885] W. N. 120 ; Christchurch Gas Co. v. Kelly (1887), 


3 T. L. R. 634 ; Re Hall (1887), 37 Ch. D. 712: Re 
Briton Medical & General Life Assocn. (1889), 5 T. L. R. 
502 ; Re Railway Time Tables Publishing Co., Ex p. 
Sandys (1889), 42 Ch. D. 98 : Re Anglo Colonial Syndicate 
(1891), 65 L. T. 847 ; Tomkinson v. Balkis Consolidated 
Co., [1391] 2 Q. B. 614 : Ooregum Gold Mining Co. ol 
India v, Roper, Wallroth v. Roper, [1892] A. O. 125 ; 
London Trust Co. v. Mackenzie (1893), 62 L. J. Ch. 870 ; 
Henderson v. Williams (1894), 43 W. R. 274 ; Re Mac- 
donald, [1894] 1 Ch. 89 ; Re Theatrical Trust, Chapman’s 
Case, Brandson’s Case, Greville’s Case (1895), 2 Mans. 
304 ; Re African Gold Concessions & Development Co., 
Markham & Darter’s Case, [1899] 1 Ch. 414 ; Friary 
Holroyd & Healey’s Breweries v. Singleton. [1899] 2 Ch. 
261 ; Re McMahon, Fuller v. McMahon, [1900] 1 Ch. 173 ; 
Ruben v. Great Fingall Consolidated, [1904] 1 K. B. 650 ; 
Re West Coast Gold Fields, Rowe’s Trustee’s Claim, 
[19061 1 Ch. 1 ; Re Jubilee Cotton Mills, [1923] 1 Ch. 1. 
Menta. British Farmers* Pure Linseed Cake Co., Potter 
& Brown’s Cases (1878), 38 L. T. 757 ; Re Veuve Monnier, 
Ex p. Bloomenthal, [1896] 2 Ch. 525 ; Islington Vestry 
c. Hornsey U. C., [1900] 1 Ch. 695; Whitechuroli v. 
Cavanagh, [1902] A. C. 117; Re Brazilian Rubber 
Plantations & Estates (1911), 103 L. T. 882. 


1953. Transfer by vendor to company.] 

— A co., not registered under 1867 Act, issued 
shares as fully paid up, & also certificates of those 
shares describing them as fully paid up, & made 
the annual returns giving them the same descrip- 
tion. The co. entered into a contract with G. to 
purchase from him a mill & machinery in Notting- 
ham, part payment for which was to be made to 
G. in “ fully paid-up shares.** They were not, 
in fact, paid up, & there was no contract with 
respect to them such as is required by 1867 Act, 
s. 25. G., who was really the vendor of this mill 

& machinery, & promoter & managing director 
of the co., received the shares. He was himself 
at the same time making a contract with B. for 
the purchase of other landed property in another 
county, Cornwall, & B. agreed to accept a part 
of the purchase-money in fully paid-up shares of 
the co. B. had just before bought this Cornwall 
property from N., & B.*s purchase-money for it 
was paid to N. through B.’s solr., who also acted, 
in the conveyance, for N. The conveyance was 
made, not by N. to B. & then by B. to G., but, 
at B.*s desire, was made direct from N. to G., & 
200 shares held by G. were handed over to N., who 
swore that he only received them as trustee for B. 
N.*s name was entered on the register of the co. 
as the holder of the shares, & he once sent a proxy 
to G. to vote at a general meeting, describing 
himself therein as a shareholder in the co. The 


certificates of the shares were given to B. himself. 
The co. was ordered to be wound up '.—Held : 
(1) under the circumstances N. was not liable to 
be placed on the list of contributories in respect 
of the 200 shares ; (Lord Cairns, C.) (2) in a matter 
of this kind the official liquidator was not entitled, 
when putting in force 1867 Act, s. 25, to disregard 
the actual transactions that have taken place 
between the parties ; (3) if shares are taken in the 
course of business for valuable consideration, on 


the person who asserts that he who took the 
shares had notice that they were not actually paid 
up, lies the burden of proof of that notice ; (4) 1867 
Act, s. 25, applies to a co. generally, & not to its 
liquidation alone ; (Lord Blackburn) (5) effect 
of the share certificate by way of estoppel discussed 
(see No. 1795, ante ). — Burkinshaw v. Nicolls 
(1878), 3 App. Cas. 1004 ; 48 L. J. Ch. 179 ; 
39 L. T. 308 ; 26 W. R. 819, H. L. ; affg. S. C. 


that no liability attached to hinn in 
respect of them : — Held : he must be 

B laced on the list of contributories with 
ability as contended for by the 
liquidators. — Coustonholm Paper 
Mills Co., Ltd. (Liquidators) v. 

18 R * <Ct. °f Sees.) 1076.— 

SCOT. 


m. Right of shareholder — Agreement 


to give paid-up shares as bonus.] — 
The promoters, by an agreement in 
writing, assigned a certain special 
claim to trustees for a co. when 
formed, the consideration being 2,500 
fully paid-up shares in such co. To 
induce persons to take up shares the 
promoters decided to offer 1,000 of 
such paid-up shares as a bonus pro 


rata to all subscribers of 100 shares or 
over, up to a certain number. The 
agreement between the promoters & 
shareholders provided that appot., in 
consideration of having applied for 
100 shares, would receive from the 

B romoters forty fully paid-up shares 
i the oo. by way of bonus. No refer- 
ence to the paid-up shares was made 
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sub nom. Re British Farmers’ Pure Linseed 
Oake Co., 7 Oh. D. 533, 0. A. 

7~4- 8 (1) Distd .Re Eddystone Marine Insce. 

(1894), 10 T. L. R. 274. Reid. Re Veuve Monnier, Exp. 
Blopmenthal, [18963 2 Ch. 525. Aa to (3) Folld. Re Hall 
(J§§7), 37 Ch. D. 712. Reid. Re London Celluloid Co. 
(1888), 39 Ch. D. 190. As to (5) Consd. Re Church & 
Empire Fire Insce. Fund, Andress* Case (1878), 8 Ch. D. 
126. Dwtd. Re Stapleford Colliery Co., Barrow’s Case 
(1880)* 49 L. J. Ch. 498 ; Re London Celluloid Co. (1888), 
39 Ch. D. 190 ; Re Norham Castle Ship Co., Jamieson’s 
Case (1888), 4 T. L. R. 303. Consd. Low v. Bouverie, 
[1891 ] 3 Ch. 82. Distd. Re National Pure Water Engineer- 
ing Co., Follett’s Case (1892), 8 T. L. It. 499. Consd. 
Re Eddystone Marine Insce. (1894), 10 T. L. R. 274 ; Re 
Building Estates Briokflelds Co., Parbury’S Case, [1896] 

1 Ch. 100. Reid. Re Newport & South Wales Ship- 
owners’ Co., Rowland’s Case (1880), 42 L. T. 785 ; Re 
Vulcan Ironworks Co., [1885] W. N. 120 ; Christchurch 
Gas Co. v. Kelly (1887), 3 T. L. R. 634 ; Re Hall (1887), 
37 Ch. D. 712 ; Re Briton Medical & General Life Assocn. 
(1889), 5 T. L. R. 502 ; Re Railway Time Tables Pub- 
lishing Co., Ex p. Sandys (1889), 42 Ch. D. 98 ; Re Anglo 
Colonial Syndicate (1891), 65 L. T. 847 ; Tomktoson v. 
Balkis Consolidated Co., [1891] 2 Q. B. 614 ; Ooregum 
Gold Mining Co. of India v. Roper, Wallroth v. Roper 
[1892] A. C. 125 ; Re Macdonald, [1894] 1 Ch. 89 ; Re 
Theatrical Trust, Chapman’s Case, Brandon’s Case, 
Greville’s Case (1895), 2 Mans. 304 ; Re African Gold 
Concessions 8c Development Co., Markham & Darter’s 
Case, [1899] 1 Ch, 414 ; Re McMahon, Fuller v. McMahon, 
[1900] 1 Ch. 173; ltuben v. Great Fingall Consolidated, 
[1904] 1 K. B. 650 ; Re West Coast Gold Fields, Rowe’s 
Trustee’s Claim, [1906] 1 Ch. 1 ; Re Jubilee Cotton Mills, 
[1923] 1 Ch. 1. Generally, Mentd. British Farmers* Pure 
Linseed Cake Co., Pottor & Brown's Cases (1878), 38 
L. T. 757 ; Re Southport & West Lancashire Banking 
Co., Fisher’s Case, Sherrington’s Case (1885), 31 Ch. D. 
120 ; London Trust Co. v. Mackenzie (1893), 62 L. J. Ch. 
870 ; Henderson v . Williams (1894), 43 W. R. 274 *, 
Friary Holroyd & Healey’s Breweries v. Singleton, [1899] 

2 Ch. 261 ; Islington Vestry v. Hornsey U. C., [1900] 1 
Ch. 695 ; Whitechurch v. Cavanagh, [1902] A. C. 117 ; 
Re Brazilian Rubber Plantations & Estates (1911), 103 
L. T. 882. 


1954 . .] — In Oct. 1881, a co. 

was formed, as stated in the memorandum of 
assocn., with the object of purchasing the business 
of A. W. & Co., for, inter alia , a sum to be paid 
in fully paid-up shares. N., who was A. W.’s 
solr., prepared the memorandum & arts, of assocn. 
& to some extent acted as the solr. of the co. The 
shares were duly allotted, & certificates for them 
were issued to A. W., which stated that the full 
amount had been paid up thereon ; but the 
contract under which the shares were issued was 
not registered. In Jan. 1882, upon the marriage 
of H., A. W., who was indebted to her, gave a 
bond to the trustees of her marriage settlement, 
of whom N. was one, to secure the debt, which 
bond formed part of the settled property ; & 
A. W. also, as a collateral security, deposited with 
the trustees the certificates for some of his paid-up 
shares. N. prepared the bond & the memorandum 
of deposit. In 1885 the deposited shares were 
transferred to the trustees, & fresh certificates 
were issued to them, which also bore the statement 
that such shares were fully paid up. The co. was 
afterwards ordered to be wound up, & the liqui- 
dator applied to enforce against the trustees a 
call upon the shares standing in their names. 
According to the evidence N. did not know that 
the particular shares deposited with the trustees 
were vendor’s shares, & the other trustees relied 
on a statement made by him to them that such 
shares were fully paid up : — Held : as the certifi- 
cates of the shares in question contained a state- 
ment by the co. that such shares were fully paid 


up, the onus of proving that the trustees had 
notice that they were not fully paid lay on the 
liquidator ; & N. had not been guilty of gross or 
culpable negligence in omitting to inquire whether 
the shares in question were not vendor’s shares, or 
whether the contract had been duly registered, & 
consequently the trustees were not liable for the 
call. — Re Hall (A. W.) & Co. (1887), 37 Ch. D. 
712 ; 57 L. J. Ch. 228 ; 58 L. T. 158 ; 4 T. L. R. 
227. 

Annotalion : — Refd. Re New Chile Gold Mining Co. (1892), 

68 L. T. 15. 

What constitutes notice.] — See Nos. 

1848, 1849, ante . 

1955. Estoppel of company by cer- 

tificate.] — Re Noriiam Castle Ship Co., Ltd., 
Jamieson’s Case, No. 1947, ante. 

1956. Transferee relying on statement 

by directors.] — Re Vulcan Ironworks Co., [1885] 
W. N. 120. 


Annotation /—Reid. Re Norham Castle Ship Co., Jamieson’s 
Case (1887), 4 T. L. R. 303. 

1957. Knowledge of transferee’s 

agent.] — A transferee of shares issued as fully 
paid up, no contract being registered, was held 
liable as a contributory by reason of the know- 
ledge of his agent, who negotiated the transfer, 
that the shares had not been paid up in cash . — Re 
Halifax Sugar Refining Co., Ltd. (1891), 7 


T. L. R. 293, C. A. 

1958. Transferee relying on statement 

by transferor.] — London Metallurgical Co., 
Ltd. v . Coles, London Metallurgical Co., Ltd. 
v . Walker, London Metallurgical Co., Ltd. 
v. Coles (1895), 11 T. L. R. 377. 

1959. Liability of holder— With notice that shares 

not paid up.] — A share certificate stated that the 
shares were fully paid up. This was not true to 
the knowledge of the shareholder. ^ The contract 
not being registered, he was held liable as a con- 
tributory . — Re National Pure Water Engineer- 
ing Co., Ltd., Follett’s Case (1892), 8 T. L. R. 
499, C. A. „ 

What constitutes notice.] — See Sub-sect. 2, B. 


(6), ante . 

1960. Rights of shareholder held liable as con- 
tributory — Right to prove in damages — Amount of 

calls.]— A co. agreed to give M., a newspaper pro- 
prietor, fully paid-up shares in discharge of his 
account rendered for advertisements. The con- 
tract was not registered, but shares were allotted 
to M., purporting to be fully paid up, & the 
liquidator in a voluntary liquidation placed M. on 
the list of contributories for the shares allotted to 
him. Shares had been taken at par after the 
allotments to M. : — Held : M. had a right to prove 
for damages to the amount of the calls made or 
which might be made upon him, & the fact that 
the contract which required registration was in 
his hands was no bar to the claim. — Re Govern- 
ment Security Fire Insurance Co., Mudford s 
Claim (1880), 14 Ch. D. 834 ; 49 L. J. Ch. 452 ; 
42 L. T. 825 ; 28 W. R. 870. 

Annotations Folld. Great AuBtralian Gold Miniiig Co., 
Ex 25. Apployard (1881), 18 Ch. D. 587. Dbtd. & N.F. 
Re Addlestono Linoleum Co. (1887), 37 Ch. D.191. Reid. 
Government Security Investment Co. ^ Dempsey (1880), 
50 L. J. Q. B. 199 ; Re Preservation Syndicate (1895), 
64 L. J. Ch. 723 ; Re Railway Time Tables I ublishing 
On.. Et. n. Welton. [1899] 1 Ch. 108. 


In the forms of application for shares. 
The eo* was registered, but the agree- 
ment with the promoters as to the 

S aid-up shares, though mentioned in 
et&il in the memorandum of assocn. 
8c arts., was not registered. The con- 
tributing shares applied for were 
allotted in full. Sc notice of allotment, 
with scrip, was sent to the share- 


holders. No reference was made, in 
such allotment to the paid-up shares, 
8c no notice of allotment or issue of 
such was sent to any subscriber. The 
scrip for the 2,500 paid-up shares was 
signed, but none of the 1,000 was sent 
to the shareholders who had subscribed 
for 100 shares or over. Their names 
were, however, put on the register for 


» shares for that number:— 

. the agreement with the vendors 
not warrant the oo. in putting the 
soribers entitled to the paid-up 
res on the register, & the issue of 
it wore really contributory shares 
i not a compliance with their agree- 
it, &, as to the shares issued as 
3, up, appets. wore entitled to have 
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Sect, 20. — Shares issued or credited as fully or partly 
paid: Suh-sect . 3, C. (d) iv. & D. (a) i., ii, 
& Hi, & ( b ) i . ] 

1961. Breach of contract to issue fully- 

paid shares.] — A., the holder of debentures of a 
limited co. by arrangement with the co. exchanged 
his debentures for shares in the co. which were 
issued as fully paid up. No contract in writing 
in respect to the shares was filed with the Registrar 
of Joint-Stock Cos. as required by 1807 Act, s. 25, 
& accordingly, in the winding up of the co., A. 
was held liable as contributory in respect of the 
shares as unpaid shares : — Held : A. was entitled 
to prove in the winding-up against the co. for 
damages in respect of their breach of contract in 
not issuing to him fully paid-up shares. — Great 
Australian Gold Mining Co., Ex p, Apple yard 
(1881), 18 Ch. D. 587 ; 50 L. J. Ch. 554 ; 45 L. T. 
552 ; 30 W. R. 147. 

Annotations : — Dbtd. & N.F. Re Addlostone Linoleum Co. 

(1887), 37 Ch. D. 191. Reid. Re London Celluloid Co., 

Ex p. Bayley & Hanbury (1888), 57 L. J. Ch. 843 ; Re 

Railway Time Tables Publishing Co., Ex p. Welton, 

[1899] 1 Ch. 108. 

1962. .] — Re Addlestone Linoleum 

Co., No. 1839, ante, 

1963. No lien as vendor on property sold to 

company.] — London Metallurgical Co., Ltd. 
v. Coles, London Metallurgical Co., Ltd. v. 
Walker, London Metallurgical Co., Ltd. v. 
Coles, No. 1958, ante. 

Shares not allotted before winding up.] — See 

No. 1864, ante. 

v. Stamp Duties. 

1964. Sufficiency of stamp — How tested — On re- 
fusal of registrar to file.] — An application was 
made for a mandamus to compel the Registrar of 
Joint-Stock Cos. to file, under 1867 Act, s. 25, 
a contract which he had refused to file on the 
ground that it was insufficiently stamped : — Held : 
the proper mode of questioning the legality of the 
registrar’s refusal was by obtaining the opinion 
of the Comrs. of Inland Revenue, & appealing from 
their decision to the High Ct. under ss. 18, 19, & 
20 of the Stamp Act, 1870 (c. 97), &, therefore, as 
there was another appropriate remedy, a man- 
damus must be refused. — R. v. Joint Stock Cos. 
Registrar (1888), 21 Q. B. D. 131 ; 57 L. J. Q. B. 
433 ; 59 L. T. 67 ; 52 J. P. 710 ; 36 W. R. 695 ; 4 
T. L. R. 513, D. C. 

Annotations: — Mentd. R. v. Lambourn Valley Ry. (1888), 

22 Q. B. D. 463 ; R. v. Incorporated Law Soc., [1895] 

2 Q. B. 456; R. v. Davies, [1911] 2 K. B. 669.; R. v. 

Christ’s Hospital, Exp. Dunn, [1917] 1 K. B. 19. 

D. Relief of Shareholder . 

(a) Under Companies Act , 1862 (c. 89), s. 35. 

i. When Granted . 

See, now, 1908 Act, s. 32. 

1965. Where no contract filed — Transfer of busi- 
ness from old to new company.] — A new co. was 

formed under 1862 & 1867 Acts, for purchasing the 
assets, & carrying on the business of an old one. 
The members of the two cos. were the same persons. 
The transaction was to be effected, & the purchase- 
money satisfied, by fully paid-up shares. The 
shares were issued by the new to the old co. ; but 


no contract Rewriting was filed as required by 
1867 Act, s. 25. The question, therefore, was 
whether, under that sect, the shares could be con- 
sidered as fully paid up. A motion was made by 
the new eo. to rectify its register by striking out 
the names of all the allottees in order to file the 
contract, & then replace the names : — Held : the 
register might be rectified accordingly. — Re 
Droitwich Salt Co., Ltd. (1874), 43 L. J. Ch. 
581 ; 22 W. R. 767. 

Annotation .—Held. Re Darlington Forge Co. (1887), 56 

L. J. Ch. 730. 

1966. New company solvent.] — Re 

Federated, Ltd. (1897), 41 Sol. Jo. 839. 

1967 . Sale of business to company — All 

shares issued to vendors or nominees — All debts 
provided for.] — The members of a firm sold their 
assets to a co. formed for the purpose under a 
verbal contract. All the shares in the co. were 
issued to the partners or their nominees. The 
shares were issued as paid up to the extent of 
the purchase-money. After the lapse of fourteen 
years the ct., on being satisfied that all debts 
were provided for, rectified the register of members, 
by striking out the names of all the shareholders, 
& directing the issue of new shares, after a proper 
agreement had been executed & filed under 1867 
Act, s. 25. — Re Darlington Forge Co. (1887), 34 
Ch. D. 522 ; 56 L. J. Ch. 730 ; 56 L. T. 627 ; 35 
W. R. 537. 

Annotations : — Refd. Re Preservation Syndicate (1895), 

64 L. J. Oh. 723. Mentd. Re Maynards, [1898] 1 Ch. 515. 

1968. All ordinary shares Issued to 

vendor.] — Re Nottingham Brewery, Ltd. & 
Reduced (1888), 4 T. L. R. 429. 

1969. Where insufficient contract filed— Sale of 
property to company — Proof of solvency.] — Re 
South Africa Saltpetre Fields, Ltd. (1897), 
41 Sol. Jo. 508. 

1970. Contract filed after shares Issued — Share- 
holders Ignorant of non-registration.] — A co. 

issued fully paid-up shares as part of the con- 
sideration under a contract, before the registration 
of the contract. Upon proof that the persons to 
whom the shares were issued did not know at the 
time of issue that the contract had not been 
registered, the register of shareholders of the co. 
was ordered to be rectified by striking out their 
names to the intent that the shares might be 
validly reissued to them as fully paid-up shares. — 
Re New Zealand Kapanga Gold Mining Co. 
Ex p. Thomas (1873), L. R. 18 Eq. 17, n. ; 42 
L. J. Ch. 781 ; 21 W. R. 782. 

I Annotations : — Folld. Re Denton Colliery Co., Ex p. Shaw 

(1874), L. R. 18 Eq. 16; Re Droitwich Salt Co. (1874), 

22 W. R. 767. Refd. Re Darlington Forge Co. (1887), 34 

Ch. D. 522. 

1971. .] — Where fully paid-up shares 

had been issued in pursuance of a contract which 
had not been registered in accordance with 1867 
Act, s. 25, on an application 1862 Act, s. 35, to 
which the co. consented, the ct. made an order to 
rectify the register by striking out the names of 
the holders, & that shares should be reissued after 
the registration of the contract, it appearing that 
the holders had accepted the shares in ignorance 
of the omission to register the contract. — Re 


their names removed from the list of 
contributorios. — Re Waimea Creek 
Gold-Dredging Co., Ltd. (1895), 13 
N. Z. L. R. 303.— N.Z. 


n. Agreement referred to dr adopted 
xn articles of association .] — Omission to 
register an agreement is not supplied 
P7 its being adopted & referred to in 
the registered arts, of assocn. — Re 
Gibson & Co. (1880), 5 L. R. Ir. 130.— 
In. 


PART III. SECT. 20, SUB-SECT. 3.— 
D. (a) i. 

o. Where no contract filed — In- 
terests of creditors .} — At the date of 
the formation of a ltd. co. an agree- 
ment was entered into between the 
oo. 8c certain persons from whom the 
co. purchased the premises 8c stock of 
the business which the co. was formed 
to carry on, whereby it was agreed that 
the vendors should take 3.000 fully 


paid-up shares in part discharge of the 
purchase-money. This agreement was 
not filed with the Register of Joint- 
Stock Cos. More than six years after- 
wards the vendors applied to the co. 
to file the agreement, & issue new shares 
of the like amount. The eo. declined 
to do so, unless under an order of the ct. 
to that effect. The ct. refused to make 
such order without being satisfied that 
creditors of the co. would not be pro- 
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Denton Colliery Co., Ex p . Shaw (1874), L. R. 
18 Eq. 10. 

Annotation: — Reid. Re Darlington Forge Co. (1887), 34 

Ch. D. 522. 

1972. .] — Re Broad Street Station 

Dwellings Co., [1887] W. N. 149. 

1973. By mistake.] — Agreement for the 

sale of the P. Co. of fully-paid shares in the C. Co. 
in consideration of the allotment, to the holders 
of the shares, of fully-paid shares in the P. Co., 
provided that before the issue of any of the shares 
to be allotted a sufficient contract in writing should 
be filed with the Registrar of Joint-Stock Cos. By 
mistake the contract was not filed until after the 
shares had been issued. On discovering the 
mistake, one of the allottees gave notice of motion 
for an order to rectify the register ; but before 
the motion was heard the co. was ordered to be 
wound up : — Held : rectification should only be 
ordered on the terms that due provision should be 
made for all the debts & liabilities of the P. Co. 
which had accrued between the dates of issuing 
the shares & giving the notice of motion. — Re 
Preservation Syndicate, [1895] 2 Ch. 708 ; 04 
L. J. Ch. 723 ; 73 L. T. 341 ; 39 Sol. Jo. 690 ; 2 
Mans. 406; 13 R. 095. 

1974 . Proof of solvency.] — Re Broad 

Street Station Dwellings Co., No. 1972, ante . 

1975. Where contract filed — Shares Issued at a 
discount.] — Re Almada & Tirito Co., No. 1941, 

ante . 

ii. Nature of Relief . 

1976. By rectification of register — Cancellation 
of existing issue — Issue after contract filed.] — Re \ 

New Zealand Kapanga Gold Mining Co., 
Ex p. Thomas, No. 1970, ante . 

1977. .] — R e Droitwich Salt 

Co., Ltd., No. 1965, ante . 

1978. .] — R e Denton Colliery 

Co., Exp. Shaw, No. 1971, ante. 

1979 . .] — The ct. has no juris- 

diction to order a contract, involving the issue of 
shares as fully paid up, to be filed nunc pro tunc by 
the Registrar of Joint-Stock Cos. ; but may, on 
proper evidence, rectify the register by striking 
out the allotment, in order that the shares may 
be reissued as fully paid up after registration of 
the contract. — Re Harwich Harbour, Docks, 
Wharves, & Warehouses Co. (1875), 45 L. J. Ch. 
56. 

Annotation .—Reid. Re Preservation Syndicate, [1895] 2 

Ch. 768. 

1980. .] — Re Darlington Forge 

Co., No. 1907, ante. 

1981. ,] — R e Broad Street 

Station Dwellings Co., No. 1972, ante. 

1982. .] — Re Nottingham 

Brewery, Ltd. & Reduced, No. 1968, ante. 

1983. ,] — Re Federated, Ltd., 

No. 1966, ante. 

1984. .] — Re South Africa Salt- 

petre Fields, Ltd., No. 1909, ante. 

1985. By filing contract nunc pro tunc.] — Re 


Harwich Harbour, Docks, Wharves, & Ware- 
houses Co., No. 1979, ante. 

1986. By alteration of articles — Property ac- 
quired for cash instead of shares — Shares paid for 
in cash.] — A co. having discovered that cer- 
tain shares which had been allotted to pltf. 
as fully-paid shares for the purchase of his business 
& property were not fully paid, in consequence of 
the non-registration of the contract as required 
by 1867 Act, s. 25, passed a resolution that the 
purchase should be for cash instead of shares, & 
that a conveyance of the property & business 
should be executed by pltf., no conveyance of the 
property having been executed up to that date. 
The co. thereupon paid the money to pltf. by 
cheque, & got the conveyance, & pltf. paid to the 
co. the same amount by cheque in respect of the 
shares which had been allotted to him : — Held : 
the resolution, being bond fide , was not ultra vires 
the co., & pltf. was not liable on the shares. — 
Ibrotson v. Ibbotson Brothers & Co., Ltd. 
(1898), 14 T. L. R. 278, C. A. 

Annotation .—Reid. Re African Gold Concessions & Develop- 
ment Co., Markham Sc Darter’s Case, [1899] 1 Ch. 414. 

iii. On What Terms. 

1987. Where company being wound up — Pro- 
vision for debts Incurred after issue of shares.] — 

Re Preservation Syndicate, No. 1973, ante. 

(h) Under Companies Act , 1898 (c. 26). 
i. Jurisdiction to Grant. 

1988. Where no written contract.] — Re Tom- 
Tit Cycle Co., Ltd. (1899), 43 Sol. Jo. 334. 

1989. Where contract filed inaccurate.] — Re 
Tom-Tit Cycle Co., Ltd. (1899), 43 Sol. Jo. 334. 

1990. “ Issue for a consideration other than 
cash ” — Part of consideration other than cash.] — 
Re Tom-Tit Cycle Co., Ltd. (1899), 43 Sol. Jo. 334. 

1991. Where sufficient contract filed.] — A co. 
was formed to take over the business carried on by 
J. J . signed the memorandum of assocn. for 0,500 
shares of £1 each. The co. was registered on 
Oct. 4, 1897 ; on Oct. 8 a contract in writing 
between J. & the co. was executed, whereby J. 
agreed to sell his business to the co. in considera- 
tion of £0,500 payable by the allotment to him of 
6,500 fully paid-up shares of £1 each in the co. 
The 6,500 shares were duly allotted to J. under the 
contract. No other shares other than those were 
ever applied for by or allotted to J., & there was 
evidence to show that the 0,500 shares for which J. 
signed the memorandum of assocn. were considered 
by all parties to be the same 6,500 shares issuable 
to him under the contract, & that J. did not 
intend by so signing the memorandum of assocn. 
to render himself liable to take any shares other 
than the 6,500 mentioned in the contract. On 
motion made under Companies Act, 1898 (c. 20), 
s. 1 (1 ), (4), for an order for filing a fresh contract in 
writing, or in the alternative for filing a memo- 
randum specifying the consideration for which the 
shares were issued : — Held: (1) the case was not 


judicially affected. — Re Dublin & 
Wicklow Manure Co., Ex p. O’Brien 
(1884), 13 L. R. Ir. 198.—IR. 


p .) — Drew, Petitioner 

(1898), 35 Sc. L. R. 322. — SCOT. 


Q. .] — Arts, of assocn. were 

duly registered, but through oversight 
a contract made with the vendors of 
the property for the issue to them of 
certain fully paid-up shares in the co, 
had not been filed. The shares were 
issued in terms of the contract before 
the omission was discovered. The pro- 
ceedings having all been bond fide, & 
the shareholders & creditors of the 


company consenting, the ct. allowed 
the amendment of the register, by 
having the names of the allottees of the 
fully paid-up shares struck off to allow 
of tho registration of the contract 
above referred to, & thereafter to re- 
issue Buch fully paid-up shares to the 
vendors. — Re Contains Collieries 
(1898), 15 S. C. 12.— S. AF. 

PART III. SECT. 20, SUB-SECT. 3.— 
D. (b) i. 

1988 I. Where no written contract.]-— 
The provision that ** the ct., if satisfied 
that the omission to file the contract 


or a sufficient contract was accidental 
or due to inadvortenee, or that for any 
other reason It is just & equitable to 
grant relief,” has no application where 
there was no contract at all in existence 
at tho time of the issue of tho shares. 
In any case, before granting relief, 
appet. must satisfy tho ct. that 
creditors will not be injuriously affected 
by the order. — Re Red Deer Mill & 
Elevator Co., Macdonald’s Case 
(1908), 1 Alta. L. R. 538.— CAN. 

r. Where contract filed, after specie 
fled time.] — An application under Cos. 
Act, 1898 (c. 20), s. 1 , for leave to 
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Sect . 20. — Shares issued or credited as fully or partly 
paid: Sub-sect, 3, D. (6) i., it, iit, iv . cfe u.] 

within the Act ; (2) the contract filed under 1867 
Act, s. 25, was a proper & sufficient contract ; (3) 
the object of the application was not to get rid of 
any liability under that contract, but to obtain in- 
directly the decision of the ct. whether or not J. 
was under some liability in respect of the shares 
for which he signed the memorandum of assocn., 
& it was not contemplated by 1898 Act that it 
should be used for the decision of such a question, 
& the motion was refused. — Re Jarvis (F. W.) & 
Co., Ltd., [1899] 1 Ch. 193 ; 68 L. J. Ch. 145 ; 
79 L. T. 727 ; 47 W. E. 186 ; 43 Sol. Jo. 113 ; 6 
Mans. 116. 

Annotations: — As to (1) Distd. Re Whitehead, [1900] 1 Ch. 

804. Folld. Re Dawnay (1900), 83 L. T. 47 ; Re Timmins, 

[1902] 1 Ch. 238. 

1992. .] — A co. was incorporated with the 

object of acquiring the business of D. D. signed 
the memorandum of assocn. for 4,069 shares. 
D. subsequently entered into an agreement with 
the co. to sell his business to it for 4,069 fully-paid 
shares. After this agreement had been duly 
filed, 4,069 shares were under it allotted to D. as 
fully paid. Upon motion to file a memorandum 
in writing under Companies Act, 1898 (c. 26), 
s. 1 (4), setting forth that the shares allotted to 
D. were the shares for which he signed the memo- 
randum of assocn. : — Held : the ct. had no power 
under 1898 Act to grant the relief asked. — Re 
Dawnay (Archibald D.), Ltd. (1900), 83 L. T. 
47 ; 48 W. E. 600 ; 16 T. L. E. 474 ; 44 Sol. Jo. 
592. 

Annotation : — Folld. Re Timmins, [1902] 1 Ch. 238. 

1993 . j — Re Timmins (Ebenezer) & Sons, 

Ltd., No. 2011, post 

See, also, Nos. 380-383, ante. 

1994. After repeal of 1867 Act, s. 25.] — Not- 
withstanding the repeal of the above section by 
Companies Act, 1900 (c. 48), s. 33, the ct. has, in a 
case in which no contract as required by sect. 25 
has been filed with respect to shares issued before 
the repeal, power under Companies Act, 1898 
(c. 26), s. 1, to give relief by ordering the filing of a 
contract or a memorandum in lieu of a contract, 
which shall operate in relation to the shares as if a 
contract had been duly filed before their issue. 

Qu. : whether notwithstanding 1900 Act, s. 33, 
1867 Act, s. 25, has not still some operation as 
regards transactions to which it applied before 
the commencement of 1900 Act. 

Form of memorandum ordered to be filed under 
1898 Act, s. 1. — Re Brutton & Burney, Ltd., 
Re Burney’s New Cross Brewery Co., Ltd., 
[1901] 1 Ch. 637 ; 70 L. J. Ch. 309 ; 84 L. T. 130 ; 
49 W. E. 360 ; 17 T. L. E. 272 ; 45 Sol. Jo. 293, 
C. A. 

1995. & Companies Act, 1898 (c. 26).]— 

The above Act gave power to the ct. to grant 
relief from the inadvertent omission to file at a 
particular time the memorandum of contract 
required by 1867 Act, s. 25. 1867 Act, s. 25, was 
repealed by Companies Act, 1900 (c. 48), s. 33. 
1908 Act repealed the previous Cos. Acts, but 
1898 Act was not re-enacted : — Held : Interpreta- 
tion Act, 1889 (c. 63), s. 38, preserved the operation 
of 1898 Act, & in view of the fact that this was a 
proper case for the ct. to grant relief under that 
Act, the ct. directed that the necessary memo- 
randum should be filed. — Re Wilkinson Sword 
Co., Ltd. (1913), 29 T. L. E. 242 ; 57 Sol. Jo. 340. 


ii. The Application . 

1996. How made — Whether by motion or sum-* 

mons.1 — The judge to whom the Companies 
(Winding-up) business is assigned has jurisdiction 
under Companies Act, 1898 (c. 26), to grant relief 
for non-compliance with 1867 Act, s. 25, in cases 
where no order has been made to wind up the co., 
but it is more convenient that applications for 
such relief should be made to the judges of the 
Ch. Div., exercising their ordinary Chancery 
jurisdiction. Where, however, such applications 
are made to the judge to whom the winding-up 
business is assigned the notices of motion should 
not be entitled “ Companies (Winding-up).” 

The jurisdiction given by 1898 Act, is a juris- 
diction which ought as a rule to be exercised in ct., 
& not in chambers. — Re Concessions Acquisi- 
tions Syndicate, Ltd. (1898), 68 L. J. Ch. 49 ; 
79 L. T. 666 ; 5 Mans. 348. 

1997. .] — An application under t^ie 

Companies Act, 1898 (c. 26), s. 1, for leave to file 
a contract or a memorandum in lieu of a contract, 
may be made either by motion or summons, but 
preferably by summons, & if by summons it should 
be heard in open ct. & not in chambers, following 
the better practice on applications to rectify the 
register of shareholders. The application, if made 
by shareholders, may be made by some only, & 
not necessarily by all, of the shareholders affected. 

Where a memorandum in lieu of a contract is 
approved by the ct. & ordered to be filed with 
the Eegistrar of Joint-Stock Cos. under sub-sect. 4, 
it is not necessary to file a copy of the order as 
well as the memorandum, but the memorandum 
should state on the face of it that it has been 
approved by the ct. & directed to be filed by the 
order. 

Forms of order & memorandum under the 
Act. — Re Whitefriars Financial Co., Ltd., 
Re Beeves & Son, Ltd., [1899] 1 Ch. 184 ; 68 
L. J. Ch. 79; 79 L. T. 546 ; 6 Mans. 72. 

1998. By whom made — Some only of share- 
holders affected.] — (1) Semble: on applications 
for relief under Companies Act, 1898 (c. 26), where 
no contract for the issue of shares as fully paid 
has been filed, or only a defective contract, it 
may be proper in future cases for the ct. to direct 
notice of the application to be given, so that 
any one desiring to oppose may attend. 

(2) In the circumstances: — Held: appcts. 
should have leave to file the contract ; (3) an 
office copy of the order should be filed at the same 
time. — Re Northern Creosoting & Sleeper 
Co., Ltd. (1898), 79 L. T. 407 ; 43 Sol. Jo. 63 ; 5 
Mans. 347. 

1999. .] — Re Whitefriars Financial 

Co., Ltd., Re Beeves & Son, Ltd., No. 1997, 
ante . 

2000. To what court.] — Re Concessions Acqui- 
sitions Syndicate, Ltd., No. 1996, ante . 

2001. How entitled.] — Re Concessions Acqui- 
sitions Syndicate, Ltd., No. 1996, ante . 

2002. Affidavit in support — Particulars of “ in- 
advertence.”] — Upon an application for relief 
under Companies Act, 1898 (c. 26), where no 
contract to make shares fully paid has been filed, 
or only a defective contract, it is not sufficient for 
applet, to state in his affidavit in support that the 
omission to file a contract was due to “ inadver- 
tence” on his part. He must set out in his 
affidavit the particulars of the inadvertence. — Re 


file a contract or a memorandum in 
lieu of a contract may be presented by 
one or more persons bolding shares of 
the class affected Sc where an original 


contract has been filed but not time* 
ously the ot. may authorise the filing 
of a memorandum under the above 
sect . — Re Ferguson (1901), 4 F. (Ct. 


of Sees.) 64. — SCOT. 

19941. After repeal of 1867 Act,e. 25.) 
— Waddib & Co., Ltd., Petitioners 
(1900), 38 So. L. R. 212. — SCOT. 
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Victoria Brick Works Co., 
Case (1898), 5 Mans. 350. 


Ltd., Seaton’s 


iii. The Hearing . 

2003. Whether in chambers or in court .] — Re 

Concessions Acquisitions Syndicate, Ltd., 
No. 1996, ante. 

2004. .] — Re Whitefriars Financial Co., 

Ltd., Re Reeves So Son, Ltd., No. 1997, ante . 

2005. Notice of hearing.] — Re Northern 
Creosoting So Sleeper Co., Ltd., No. 1998, 
ante . 


iv. Grounds for Granting or Refusing Relief . 

2006. Omission to file contract — Ignorance of 
law — ** Inadvertence.’ 9 ] — Re Jackson So Co., Ltd., 
No. 1904, ante . 

2007. .] — Re Howard’s Stores, Ltd. 

(1903), 47 Sol. Jo. 768. 

2008. Insufficient contract filed— Neglect by 
shareholder to examine filed contract.] — S. So B., 

accountants in a large way of business, applied 
under Companies Act, 1898 (c. 26), for relief from 
the consequences of having taken certain fully-paid 
shares in a co., in respect of which a sufficient 
contract had not been filed before issue. Appcts. 
had been given their fully-paid shares by R., the 
“governing director” of the co., in return for 
circulating the prospectus of the co. among their 
customers with personal letters recommending 
the shares ; & they alleged that they were induced 
to believe that these formed part of the vendor’s 
shares under an agreement for sale of the business 
to the co. by R. which had been duly filed. The 
shares were in fact not transferred to them by the 
vendor, but directly allotted to them by the co., 
& were not covered by any separate contract : — 
Held : the evidence showing that appcts. had not 
made any sufficient inquiry as to the truth of the 
statements in the prospectus they were circulating, 
or as to the real value of the shares, were not 
entitled to be relieved from the consequence of 
not taking the trouble to examine the filed con- 
tract ; & in the exercise of the judicial discretion 
given by the above Act, it was not “ just So 
equitable ” that they should be so relieved at the 
cost of bond fide contributories So creditors. — Re 
Roxburghe Press, Spiers So Bevan’s Case, 
[1899] 1 Ch. 210 ; 68 L. J. Ch. Ill ; 80 L. T. 280 ; 

47 W. R. 281 ; 15 T. L. R. 132 ; 6 Mans. 57. 

2009. Sufficient contract filed — After shares 
issued — Identity of vendor’s shares with shares 
subscribed for on memorandum.] — Re Jarvis 
(F. W.) So Co., Ltd., No. 1991, ante . 

2010. .] — Re Dawnay (Archi- 

bald D.), Ltd., No. 1992, ante . 

2011. .]— Seven persons signed 

the memorandum of assocn. of a co., formed for 


carrying on a business, for specified numbers of 
shares amounting in the aggregate to 750 shares. 
On Mar. 3, 1893, the co. was incorporated. The 
total capital consisted of 1,000 shares, of which 750 
were mentioned in the memorandum, & 118 had 
been issued So paid for in cash, leaving a balance 
of 132 shares. The memorandum & arts, referred 
to an agreement between the signatories So the co. 
for the sale of the business to the co., So this agree- 
ment was executed on Mar. 4, 1893. It referred 
to the 750 shares, So stated that they were to be 
fully-paid shares. On Mar. 22 it was filed under 
the Cos. Acts, So on Apr. 15 the 750 shares were 
allotted to the signatories. The signatories were 
advised that they were liable to pay for the 760 
shares in cash, So applied to the ct. for liberty to 
file a memorandum stating that the shares were 
issued to them as part of the consideration for 
the assignment of the business : — Held : (1) the 
750 shares must be taken to have been issued at the 
date of the registration of the co. ; (2 ) the fact that 
the shares were identified, in the sense that the 
parties intended the shares referred to in the 
agreement So allotted to the subscribers to be the 
same as those for which they signed the memo- 
randum, was not sufficient to enable the ct. to 
allow a memorandum to be filed ; (3) there was no 
co. in existence at the date of their signature, so 
there could not then be a contract to pay for these 
shares otherwise than in cash, & there could not be 
a subsequent contract for that purpose. — Re 
Timmins (Ebenezer) & Sons, Ltd., [1902] 1 Ch. 
238 ; 71 L. J. Ch. 121 ; 50 W R. 134 ; 18 T. L. R. 
125 ; 46 Sol. Jo. 104 ; 9 Mans. 47. 

2012. .] — Re Whitehead So 

Brothers, Ltd., No. 1938, ante . 

Liability of subscribers to memorandum gene- 
rally, see Sect. 7, sub-sect. 6, ante . 

v. Nature of Relief. 

2013. Sufficient contract filed after allotment — 
Memorandum to be filed.] — A co. was formed on 
the reconstruction of another co., the shareholders 
in which took shares credited as partly paid up 
in the new co. These shares were issued pursuant 
to two agreements, but before these agreements 
were filed with the Registrar of Joint-Stock Cos., 
the directors allotted a number of the shares. 
Subsequently the agreements were filed. The co. 
moved for an order that the two filed contracts 
should operate as if they had been filed at or before 
the issue of the shares : — Held : as the contracts 
were actually on the file, an order could not well 
be made under Companies Act, 1898 (c. 26), s. 1 
(1), that the same contracts should be filed ; So 
the case came under sect. 1 (4), So a memorandum 
must be filed in accordance with that sect. — Re 
Lucky Guss, Ltd. (1898), 79 L. T. 722 ; 15 
T. L. R. 82. 


PART III. SECT. 20, SUB-SECT. 3.— 
D. (b) iv. 

•. Omission to file contract — 
f ailure to repudiate on knowledge of 
liability — Acquiescence.] — K., a direotor 
of the oo.. made an advance to it in 
consideration of his receiving certain 
security, &, in addition, 150 fully 

S aid-up shares. This amount becom- 
ig due, & the co. not being in a position 
Jo pay it, it was agreed between K, & 
the oo. that the loan should be renewed 
& a further advance made, & that K. 
should receive, in addition to the 
aoourlty he held, a further lot of 300 
cully paid-up shares. By its memo- 
randum of assocn. it was provided that 
3,000 fully paid-up shares should be 
allotted to the vendors of the claim, or 
promoters of the oo. K. thought his 


450 shares were part of these ; hut 
what he actually got was what pur- 
ported to be fully paid-up bonus 
shares, of an issue subsequent to the 
original shares. No agreement in 
writing had been filed, under Cos. Act, 
1882, s. 34, with reference to these 
450 shares. In his capacity of director 
K. attended a meeting of directors, at 
which a legal opinion was read advising 
that the kind of shares he held might 
be subject to a liability. On July 4, 
1899, K. attended another meeting of 
directors, & offered to forego a sum of 
£242 if that amount was to go against 
any liability he might incur In respect 
of those shares. The co. was subse- 
quently wound up, 8c it was only on 
tne day that the winding-up resolution 
was confirmed. Sept. 26. 1899, that he 
first attempted to repudiate the shares. 


He was placed on the list of contribu- 
tories, & a call made : — Held : as K. 
knew on July 4, 1899, if not earlier, 
that the shares issued to him were not 
fully paid-up shares, & that it was 
possible a liability to pay calls attached 
in respect of them, & as ho had taken 
no steps to repudiate them, or have 
his name taken off the shareholders' 
register, until after tho winding up, 
he must he taken to have assented to 
the transaction as it stood, 8c therefore 
he was liable as a contributory. — Re 
Bell Hill Gold-Mining & Sluicing 
Co., Ltd. (In Liquidation), Re 
Knight (1900), 19 N. Z. L. R. 164. — 
N.Z. 

t. Inadvertence.] — Re Fer- 

guson (1901), 4 F. (Ct. of Sess.) 64 ; 
39 Sc. L. R. 39 ; 9 S. L. T. 224.— SCOT. 
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Sect. 20. — Shares issued or credited as fully or partly 
paid * Sub-sect. 3, D. (h) v., vi. & vii. ; sub-sect. 
4. Sect. 2 1 : Sub-sect . 1.] 

2014. Where insufficient contract filed — Supple- 
mentary contract to be entered into & filed.] — Re 

Jackson & Go., Ltd., No. 1904, ante. 

2015. Supplementary contract filed before allot- 
ment — Original contract not in allottee’s possession 
— Stamped copies of both agreements & office copy 
order to be filed.] — Prior to the incorporation of a 
co., the promoter, on behalf of the intended co., 
entered into an agreement with the vendor for the 
purchase of certain patents. By this agreement 
the promoter undertook to pay all promotion 
expenses, in consideration of which he was to be 
entitled to have fully-paid shares in the co. allotted 
to him to the extent of 10 per cent, of the sub- 
scribed capital for the time being. This agreement 
was not filed. Shortly after the incorporation of 
the co. a supplemental agreement was entered 
into between the promoter & the co. by which the 
co. adopted the former agreement & agreed to 
allot to the promoter certain fully-paid shares, & 
also from time to time further fully-paid shares 
according to the amount of fresh capital subscribed, 
which shares were to be accepted by him in satis- 
faction of the shares agreed to be allotted to him 
by the first agreement. In pursuance of the 
second agreement, which was duly fded, the shares 
were allotted to the promoter. The co. subse- 
quently went into liquidation, & the liquidator 
settled the promoter on the list of contributories in 
respect of the shares, there being no sufficient 
contract filed to satisfy 1867 Act, s. 25. On an 
application by the promoter for relief under 
Companies Act, 1898 (c. 26), s. 1 : — Held : (1) the 
promoter was entitled to the relief asked, &, as the 
original agreements were not in his possession, he 
must file with the Registrar of Joint-Stock Cos. 
copies of both agreements, which must first be 
properly stamped, together with an office copy 
of the order on the present application, & (2) must 
pay the official receiver’s costs of the application. — 
Re Mays’ Metals Separating Syndicate, Ltd., 
Smithson’s Case (1898), 68 L. J. Ch. 46 ; 79 

L. T. 663 ; 43 Sol. Jo. 64 ; 5 Mans. 342. 
Annotations ; — As to (1) Folld. Re Northern Creosoting & 
Sleeper Co, (1898), 79 L. T. 407. Reid. Re Concessions 
Acquisitions Syndicate (1898), 68 L. J. Ch. 49. As to (2) 
N.F. Re Northern Croosoting & Sleeper Co. (1898), 79 
L. T. 407. 

See , also , No. 1995, ante . 

2016. Where no contract In existence — Memo- 
randum to be filed.] — Re Whitefriars Finan- 
cial Co., Ltd., Re Reeves & Son, Ltd., No. 1997, 
ante . 

vi. The Order. 

2017. Form of.] — Re Whitefriars Financial 
C o., Ltd., Re Reeves & Son, Ltd., No. 1997, ante. 

2018. Approval of memorandum — By 

Judge.] — Re Whitefriars Financial Co., Ltd., 
Re Reeves & Son, Ltd., No. 1997, ante. 

2019. By registrar.] — Re Howard’s 

Stores, Ltd., No. 2007, ante. 

2020. Office copy to be filed.] — Re Mays* Metals 
Separating Syndicate, Ltd., Smithson’s Case, 
No. 2015, ante. 

2021. .] — Re Northern Creosoting & 

Sleeper Co., Ltd., No. 1998, ante. 


20 Form of memorandum.] — Re White- 
friars Financial Co., Ltd., Re Reeves & Son, 
Ltd., No. 1997, ante. 

2023. .] — Re Brutton & Burney, Ltd., 

Re Burney’s New Cross Brewery Co., Ltd., 
No. 1994, ante. 

Approval of.] — See Nos. 1997, 2007, ante. 

vii. Costs. 

2024. Of official receiver.] — Re Mays’ Metals 
Separating Syndicate, Ltd., Smithson’s Case, 
No. 2015, ante. 

2025. Of liquidator — On what scale.] — Upon an 
application by a shareholder relief was granted in 
respect of liability for shares issued as fully paid, 
but in respect of which no proper contract had been 
filed, upon payment of the costs by him. The 
question arose whether these should be as between 
solr. & client, or as between party & party : — 
Held : the costs being entirely in the discretion 
of the ct. in the present case party & party costs 
only should be allowed, &, while no general rule 
could be laid down as to costs, an appet. should 
give the fullest information to the liquidator to 
enable him to decide whether he should go to the 
expense of opposing the application. — Re Far- 
mer’s United, Stephenson’s Case, [1900] 2 Ch. 
442 ; 69 L. J. Ch. 684 ; 83 L. T. 406. 

2026. Liability of applicant for.] — Re Far- 

mer’s United, Stephenson’s Case, No. 2025, ante. 


Sub-sect. 4. — Right of Shareholders in 

Winding up. 

Right to share in surplus assets.] — See No. 1836, 
ante. 

See, generally , Sect. 36, sub-sect. 12, D., Sect. 37, 
sub-sect. 9, D., Sect. 38, sub-sect. 7, post. 


Sect. 21. — CALLS ON SHARES. 

Sub-sect. 1. — In General. 

2027. Meaning — Not payment on allotment.] — 

The payment required on allotment is not a call. — 
Croskey v. Bank of Wai.es (1863), 4 Giff. 314 ; 
8 L. T. 301 ; 9 Jur. N. S. 595 ; 66 E. R. 726. 

Under 1845 Act, s. 16.] — See Part IX., Sect. 

8, sub-sect. 5, post. 

2028. When owing — From day of making — 
Distinguished from payable.] — A call is owing from 
the day on which it is made, although it is “ pay- 
able” on a subsequent day. — Re China Steam- 
ship & Labuan Coal Co., Ltd., Dawes’s Cask 
(1869), 38 L. J. Ch. 512. 

Annotations : — Consd. Faure Electric Accumulator Co. v, 
Phillipart (1888), 58 L. T. 525. Mentd. Re Cawley, Ex p. 
Hallett (1889), 58 L. J. Ch. 633. 

2029. Member liable though 

share forfeited before date of payment.] — Faure 
Electric Accumulator Co., Ltd. v. Phillipart, 
No. 2049, post. 

Compare Nos. 2394, 2395, post. 

2030. Calls “ due ” — Whether calls not yet 
made included.] — New Balkis Eersteling, Ltd. 
v. Randt Gold Mining Co., No. 2821, post . 


PART III. SECT. 20, SUB-SECT. 3.— 
D. (b) vi. 

20171. Form of. 3 — Re Jasper Liquor 
Co., Ltd. (1915), 31 W. L. R. 719; 
8 W. W. R. 1078.— CAN. 

2018 i. Approval of memoran- 

dum.] — Re Dublin United Tramways 


Co. (1896), Ltd., [1901J 1 1. R. 340.— IR. 

PART III. SECT. 21, SUB-SECT. 1. 

2027 1. Meaning — Not payment on 
allotment.] — T. agreed to subscribe for 
shares on the terms that he should pay 
20 per cent on signing the application 
& 10 per cent each successive month 


until they were fully paid : — Held : the 
instalments agreed to be paid by T. 
were not “ calls, 1 ' & TVs liability to pay 
the balance of the purchase price of 
his shares did not consist of the 
liability of a holder of shares not fully 

S aid to a “ oall ” but consisted only of 
is liability under the contract . — Re 
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2031. Time lor payment — How fixed.] — John- 
son v . Lyttle’s Iron Agency, No. 2145, post. 

2032. No date fixed by resolution — Date 

fixed by subsequent resolution — Does not date 
back.] — Re Cawley & Co., No. 2401, post. 

2033. How payable — May be made payable by 
instalments.] — Architects, Civil Engineers, etc. 
Insurance Co. v. Wilson, No. 2108, post . 

Under Companies Clauses Acts.] — See 

Part IX., Sect. 8, sub-sect. 5, post. 

Compare No. 8603, post. 

Satisfaction.] — See Sub-sect. 6, post. 

Interval between calls.] — Compare Part IX., 
Sect. 8, sub-sect. 5, B., post . 

Whether court will order a call to be made — To 
satisfy judgment.] — See No. 8602, post. 

Where company in liquidation.] — See No. 

2040, post. 

See 9 also , No. 2034, post. 

2034. Must be made equally — On all shares — 
Shares held by directors as trustees for company.] — 

The directors of a joint-stock co., in order to 
procure their Act of Parliament, subscribed for a 
large number of shares, & signed a declaration 
that they held them in trust for the co., but did not 
pay the deposit on, or register them. Afterwards, 
at a special general meeting of the co., it was 
resolved that the trust should be annulled, & the 
shares transferred to the secretary, to be held by 
him at the disposal of the board. The directors 
then proceeded to make calls on the registered 
shares : — Held: (1) the directors were primarily 
liable in respect of the shares subscribed for in 
trust for the co., as any other trustee would be, 
although they might be entitled to indemnity from 
their cestuis que trust ; (2) it was the duty of the 
directors to make the calls in respect of all such 
shares, equally with the calls on the registered 
shares, & the ct. would compel the directors to 
put all the shareholders on an equal footing 
according to their proportions, with respect to 
the calls to be made upon them. — P reston v. 
Grand Collier Dock Co. (1840), 11 Sim. 327 ; 
2 By. & Can. Cas. 335 ; 59 E. B. 900 ; sub nom. 
Preston v. Guyon, Preston v. Hall, 10 L. J. Ch. 
73 ; 5 Jur, 146. 

Annotations: — As to (2) Refd. Foss v. Harbottle (1843), 2 

Hare, 461 ; Galloway v. H&116 Concerts Soc., [1915J 2 Ch. 

233. 

2035. Of one class — Exercise of 

special powers under articles.] — There is primd fade 
an implied condition of equality between share- 
holders in a co., &> it is primd fade entirely improper 
for directors to make a call on part of a class of 
shareholders without making a similar call on all 
the members of that class. Even if under the 


arts, of assocn. calls can be so made, the power is 
exercisable only in a proper case, & the fact that 
the members in question have been dilatory in 
paying previous calls, & have caused the co. 
trouble & expense in enforcing them, is not a 
sufficient reason. — Galloway v. Hall£ Concerts 
Society, [1915] 2 Ch. 233 ; 84 L. J. Ch. 723 ; 113 
L. T. 811 ; 31 T. L. B. 469 ; 59 Sol. Jo. 613 ; 
[1915] H. B. B. 170. 

2036. Court will interfere to enforce 

equality.] — Preston v. Grand Collier Dock Co., 
No. 2034, ante. 

2037. Power of directors — To make call — 
Whether fiduciary — On behalf of shareholders.] — 

(1) A director of a co. is not in the position of a 
trustee of his shares for the general body of share- 
holders, & under ordinary circumstances he may 
deal with them as freely as any other shareholder, 
provided he does not part with his qualification. 

(2) But he is a trustee of his power of making calls 
for the general body of shareholders, & must not use 
it for his own benefit, without regard to their 
interests. By the arts, of assocn. of a co., the 
directors had power to refuse to register the 
transfer of shares until the calls due on them were 
paid. But this rule was not to apply to a transfer 
which had been lodged for registration before the 
call was declared. On Apr. 17, the directors 
agreed to make a call in order to prevent the 
transfer of numerous shares which was threatened 
by some of the shareholders, but the declaration 
of the call was postponed until Apr. 23, when it 
was formally made. On Apr. 18, one of the 
directors transferred some of his shares to his 
clerk, under circumstances which showed that he 
did so to escape liability, & the transfer was left 
for registration on the same day, & registered on 
Apr. 20, the other directors being cognisant of 
the transaction. The co. was afterwards wound 
up : — Held : inasmuch as it appeared that the 
formal declaration of the call had been postponed 
in order to assist the transferor in getting the 
transfer registered, the registration was void, & 
the transferor was put on the list of contributories 
in respect of the shares. 

(3) There is no inherent power in the directors 
of a 30., apart from the provisions of the arts, of 
assocn., to refuse to register a proper transfer of 
shares . — Re National Provincial Marine Insur- 
ance Co., Gilbert’s Case (1870), 5 Ch. App. 559 ; 
39 L. J. Ch. 837 ; 23 L. T. 341 ; 18 W. B. 938. 
L. J. 

Annotations : — As to (1) Consd. Re South London Fish 

Markot Co. (1888), 39 Ch. D. 324. As to (2) Consd. Re 

Cawloy (1889), 42 Ch D. 209. Reid. Alexander v. 

Automatic Telephone Co., 11900] 2 Ch. 56. 


Port Arthur Waggon Co., Ltd., 
Tudhope's Case (1920), 47 O. L. R. 
565.— CAN. 


a. Time for payment — No daU 
fired by resolution — Date fixed by eubse 
quent verbal directions . }- — Where b} 
resolution of directors a call is made 
but no time or place of payment 
therein fixed, none being required bj 
the rules of the co., subsequent verba! 
directions thereon are not sufficient. — 
Cushing v. Lady Barkly Golt 
Mining Co. (1883), 9 V. L. R. 108.— 
AUS. 


b. — — • Dais fixed by notice 

of coil .] — A call in respect to shares in 
a oo. is not properly authorised by a 
resolution which does not fix a tune 
when the call is payable. The fixing 
of the date in the notice sent to the 
shareholders does not fix a time when 
the call is payable. The fixing of the 
date in the notice sent to the share- 

J. — VOL. IX. 


holders does not cure the defect. — 
Canadian Motor Sales Corpn., Ltd. 
v . Whson (1920), 1 W. W. R. 282.— 
CAN. 

c. Notice inconsistent with reso- 

lution. ] — A co. by resolution of the 
directors made certain calls to be paid 
on particular days named, but by the 
notice published they were made pay- 
able on different days. Deft, had 
written to the oo., enclosing his note 
for four of the calls, saying that for the 
balance he would send his note soon, 
& requesting them to accept this offer, 
as he had been absent in Europe, Sc 
had no knowledge of any of the calls. 
The co., however, declined : — Held : the 
oalls were illegal, being authorised by 
the resolution. Sc deft, was not estopped 
from disputing them. — London Gas 
Co. v . Campbell (1856), 14 U. C. R. 
143.— CAN. 

d. Must be made equally — On all 


shares .] — The Act of incorporation of 
the pltf. co. authorised the directors 
to make such equal assessments from 
time to time on all the shares as they 
might deem necessary & expedient; 
the directors in making the first assign- 
ment expressly excluded 8250,000 of 
stock subscribed in U.S.A. : — Held : 
this was not an equal assessment. Sc 
was therefore had. — European Sc 
North American Ry. Co., etc. v. 
McLeod (1875), 3 Pug. 3.— CAN. 

e. On all shareholders — In- 

terference by court .] — Where a call is 
made upon all stockholders without 
discrimination, or partiality, the ct. 
will never interfere to determine 
whether it was necessary, or not. If 
calls are made in snch way as to favour 
one set of stockholders, Sc impose an 
unequal burden upon others, an equity 
might, perhaps, be found for inter- 
ference. — Christopher v. Noxon 
(1883), 4 O. R. 672.— CAN, 
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S ect, 21. — Calls on shares : Sub-sects* 1 2.] 

2038. On behalf of creditors.] — 

Re Wincham Shipbuilding, Boiler & Salt Co., 
Poole, Jackson, & Whyte’s Case, No. 2138, 
p08t . 

2039. On sale of undertaking.] — (1) A 

limited co. was empowered by its memorandum of 
assocn. to sell its undertaking for shares or 
securities of any other similar co., or for any other 
consideration. The co. sold their undertaking, & 
in accordance with one of the terms of the sale 
called up their unpaid capital & paid the amount 
to the purchasing co. : — Held : the call was not 
ultra vires, 

(2) The memorandum & arts, of assocn. of a 
limited co. empowered the co. to make calls, 
fourteen days’ notice to be given of any such call, 
& to serve the notice upon any member of the co. 
either personally or through the post by letter 
addressed to such member at his registered 
address. No provision was made as to the 
service of notice upon the representatives of a 
deceased member. After the death of a member, 
the co. made a call upon his shares, & gave notice 
thereof through the post by letter addressed to 
him, which did not reach his exors., who did not 
know that he had been a member, & was returned 
to the co. marked “ Gone away ” : — Held : under 
the circumstances the call had been properly 
made, & there had been sufficient notice of the 


cal V & the exors., upon being informed that the 
testator was a member of the co. & of the making 
of the call, were liable to pay such call out of his 
assets. 

(3) A deceased member of a limited co. or his 
estate remains a member of a co., for the purposes 
of the arts, of assocn., so long as his name remains 
on the register without notice to the co. of his 
death. — New Zealand Gold Extraction Co. 
(Newbery-Vautin Process) v . Peacock, [1894] 
1 Q. B. 622 ; 03 L. J. Q. B. 227 ; 70 L. T. 110 ; 
9 li. 009, C. A. 

Annotations: — As to ( 1) Reid. Re Bank of South Australia 
(2), [1895] 1 Ch. 578 ; Bisgood v. Henderson's Transvaal 
Estates, [1908] 1 Ch. 743. As to (2) Consd. Allen v. Gold 
Keefs of West Africa. [1899] 2 Ch. 40. Redd. James v. 
Buena Ventura Nitrate Grounds Syndicate, [1896] 1 Ch. 
456: Bisgood v, Henderson’s Transvaal Estates, [1908] 

1 Ch. 743. As to (3) Reid. James v, Buena Ventura 
Nitrate Grounds Syndicate, [1896] 1 Ch. 456 ; Allen v. 
Gold Reefs of West Afrioa, [1899] 2 Ch. 40. Generally , 
Mentd. Wall v, London Sc Northern Assets Corpn., [1898] 

2 Ch. 469. 

2040. After order for winding up.] — 

When an order has been made for the winding-up 
of a co. by the ct., the power of the directors to 
make calls is ipso facto at an end, & the only power 
to make calls is in the liquidator in the winding-up. 
— Fowler v. Broad’s Patent Night Light Co., 
f 1893] 1 Ch. 724 ; 02 L. J. Ch. 373 ; 08 L. T. 570 ; 
41 W. R. 247 ; 37 Sol. Jo. 232 ; 3 R. 295. 

2041. To assign call — Call determined on 

but not made.] — Assignment by directors, in con- 


2038 i. Power of directors — To make 
call — Whether fiduciary — On behalf of 
creditors. ] — Where a co., incorporated 
by statute, became insolvent : — Held : 
one of the partners, being also a judg- 
ment creditor of the co., was entitled 
to a decree compelling tho directors to 
make oalls upon the stock of sub- 
scribers, notwithstanding a clause in 
the statute declaring the shares of 
defaulters should be forfeited, the for- 
feiture being cumulative to all other 
remedies to which a creditor was en- 
titled. — Harris v. Dry Dock Co. 
(1859), 7 Gr. 450.— CAN. 

f. Not secured by bye- 

law.) — An Act incorporating a Joint- 
stock co. directed that the stock should 
be divided into 200 shares, to be secured 
In such mannor as the bye-laws of the 
eo. should direct. Sc should he paid in 
such sums & at such times as the 
directors should appoint : — Held : it 
was not essential to the right of the 
oo. to sue for calls of stock, that bye- 
laws for securing tho same should be 
made, provided the directors who made 
the calls were duly appointed. — Port- 
land Sc Lancaster Steam Ferry Co, 
v, Pratt (1850), 7 N. B. R. (2 All.) 17. 
—CAN. 


of incorporation. — O ntario Insur- 
ance Co. v. Ireland (1856), 5 C. P. 
139.— CAN. 

k. .] — By 37 Viet. o. 5, 

s. 32, not less than three directors were 
constituted a quorum for tho trans- 
action of business. By sect. 30 It was 
provided that directors should be 
elected by the shareholders at the 
annual meeting. Sc that vacancies 
should be Ailed in tho manner provided 
bv bye-laws, which a majority of 
directors for the time being was em- 

J lowered to make hut which had never 
n fact been made. In Mar. 1874, 
three of the directors appointed A. a 
director to fill a vacancy, & in Sopt. 
1874, a call was made by four directors, 
one of whom was A., who seconded the 
resolution : — Held : although A. was 
not legally a director, the call was valid, 
three of the directors who made it 
being legally qualified. — Bank op 
Liverpool v. Bigelow (1878), 3 R. & 
C. 236.— CAN. 

1. To delegate powers.) — A 

board of directors cannot delegate to 
its officers or to third parties its statu- 
tory powers to make calls. — Re Bolt 
& Iron Co., Hovknden’s Case (1885), 
10 P. R. 434.— CAN. 


8 . — — To release shareholder from 
s.] — The directors of a co., by 
a composition deed executed whilst 
the oo. was a going concern. Sc under 
powers conferred by the arts, of assocn., 
purported to release a shareholder 
from payment of the balance then un- 

d d on his shares, but the share- 
der's name remained on the register : 
— Held : the release was no answer to 
an action by the liquidator of the oo. 
for oalls made by the directors before 
liquidation & subsequent to the date 
of the deed. A co. has no power to 
release a shareholder from payment of 
either past or future calls. — Colonial 
Finance, Mortgage Investment Sc 
Guarantee Co. v. Goldsmith (1909), 
8 C. L. R, 241 ; 25 N. S. W. W. N. 79. 
— AUS. 


h. Oalls made by Quorum 

only. ] — A call of 4 per oent on the 
first instalment of 5 per oent on the 
capital stock made by a quorum only. 
Sc not by a majority of the directors : — 
Held : a good call, under pltfs. * Aot 


m. To rescind resolution.) — 

When certain calls were made by 
directors, who were bound to pay up 
all calls due by them before they acted 
in any way as directors, Sc before these 
oalls were paid or anything done upon 
them, they were rescinded : — Held : 
the directors were authorised to rescind 
the resolution for these oalls, although 
they had not paid them. — Dublin & 
Drogheda Ry. Co. v. Nash (1841), 6 
I. L. R. 239 ; Jebb Sc B. 116.— IR. 

n. Place for payment — Not named 
in resolution — Named in circular. ]— 
Pltfs.* Act of incorporation provided 
that stockholders should pay up their 
shares “ by suoh instalments Sc at snob 
times Sc places as the directors of the 
said oorpn. shall appoint.** It pro- 
vided also for the appointment of a 
managi ng director, "to whom shall 
be delegated the special management 
of the business of the society.** The 
directors passed a resolution, ordering 
a call, payable in two payments on 
days specified, Sc directing the secretary 


to notify the stockholders according 
to the Act. A notice signed by the 
managing director “ by order,** was 
published, Sc a circular Blgucd by him 
sent to each shareholder, in which the 

S laoe of payment was mentioned ; but 
here was no meeting of directors 
between the passing of the resolution 
& tho day named for payment. In an 
action for this call: — Held : a fatal 
objection that the directors had ap- 
pointed no place of payment, the adver- 
tisement Sc circular being the act of 
the managing director only. — Provi- 
dent Life Assurance Sc Investment 
Oo. v. Wilson (1865), 25 U. C. R. 53.— 
CAN. 

o. Named in notice of 

call.) — Pltfs.* Act of incorporation 
enabled the directors to make calls at 
suoh times as they might deem 
requisite, provided that successive oalls 
should he made at intervals of not less 
than two months between such calls, 
that no call should exceed 10 per oent. 
Sc that thirty days* notice should be 
given of every such call : — Held ; not 
necessary that the calls should be made 
by bye-law, but that a resolution was 
sufficient. Sc the resolution need not 
name the place of payment of the oalls ; 
this could be done in the notice. — 
Union Fire Insurance Co. v. O'Gara, 
Union Fire Insurance Co. v. Shool- 
BRED (1883), 4 O. R. 359. — CAN. 


p. To whom payable — No person 
fixed by resolution — Assumption of sub- 
sequent resolution authorising person 
named in notice.) — The arts, of assocn. 
of pltf. co. provided that calls should 
be paid “ to the persons Sc at the time 
Sc place appointed by the directors." 
By a resolution of the directors a call 
of 5s. per share was made payable at 
the oo. *s office on Deo. 29. A notice 
requesting payment to the manager, 
dated from the co.*s registered office Sc 
signed by the manager was sent to Sc 
received by deft. : — Held : the call 
was properly made, Sc although the 
resolution did not specify the person 
to whom the call was payable, it must 
be assumed, in the absence of evidence 
to the contrary, that the directors had. 
by a subsequent resolution, authorised 
the manager to issue the notice 
appointing himself as the person to 
whom the call was payable. — Sydney 
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sideration of further time being given for payment 
of a debt already due, of a call already determined 
on, & made a few days afterwards ; — Held : not 
an interference with the discretion which directors 
are bound to exercise in making calls, & con- 
sequently a valid assignment, enforceable after 
an order to wind up under supervision. — Be 
Sankey Brook Coal Oo. (1870), L. R. 9 Eq. 721 ; 
39 L. J. Ch. 223 ; 22 L. T. 62 ; sub norrt. Re 
Sankby Brook Coal Co., Ex p. Alliance Bank, 
18 W. R. 427. 

Annotations: — Consd. Re International Life Assoe. Soc. 
Gibbs Sc West’s Case (1870), L. K. 10 Eq. 312 : Re Pyle 
Works (1890), 44 Cb. D. 534. Mentd. New Zealand Gold 
Extraction Co. (Newbery-Vautin Process) v. Peacock, 
[1894] 1 Q. B. 622. 

By way of mortgage.] — See Sect. 34, 

sub-sect. 1, E., post . 

2042. Prospective liability for — Whether a debt.] 

— Whittaker v . Kershaw, No. 2603, post* 

See, generally, Sect. 24, sub-sect. 1, A. ( c ) i., post. 


Sub-sect. 2. — The Resolution. 

2043. Directors voting not validly appointed.] — 

Under 1856 Act, seven persons, including defts., 
signed the memorandum & arts, of assocn. for an 
intended co., the capital of which was to be 
£12,000 in 240 shares, & which was thereupon 
duly registered. By the arts., the number of 
directors was to be five, of whom three were to be 
a quorum ; & the first directors were to be deter- 
mined on by the subscribers. At a meeting of 
three of the subscribers, defts. not being present, 
five persons, including defts., were appointed 
directors, & one of defts. afterwards acted as a 
director, & was present at a meeting of share- 
holders approving of the resolution & appoint- 
ment. Before seventy shares were taken, the 
three directors made a call, defts. not being present 
at the meeting, nor afterwards assenting to the 
resolution : — Held : the co. could not sue them 
for the call upon their shares, the directors not 
having been duly appointed. 


Semble : they could not be competent to make 
calls until the whole capital was subscribed, & 
therefore, defts. were not liable at all. — Howbeach 
Goal Co., Ltd. v . Teague (1860), 5 H. & N. 151 ; 
2 L. T. 187 ; 6 Jur. N. S. 275; 8 W. R. 264; 157 
E. R. 1136 ; sub nom. Howbeach Coal Co. v. 
Teague, Howbeach Coal Co. v. Bennett, 29 
L. J. Ex. 137. 

Annotations : — Consd. Re English, etc. Bolling Stock Co., 

Lyon’s Case (1866), 35 Beav. 646; York Tram. Co. v . 

Willows (1882), 8 Q. B. D. 685 ; Briton Medical, General 

& Life Assocn. v. Jones (1889), 61 L. T. 384 ; Dawson v. 

African Consolidated Land & Trading Co., [1898] 1 Ch. 6. 

Retd. Ornamental Pyrographio Woodwork Co. v. Brown 

(1863), 2 H. & C. 63. Mentd. Re London 8c Southern 

Counties Freehold Land Co. (1885), 31 Ch. D. 223 ; 

Re Liverpool Household Stores Assocn. (1890), 59 L. J. Ch. 

616. 

2044, .] — Garden Gully United Quartz 

Mining Co. v. McLister, No. 2144, post . 

' 2045. Effect of 1362 Act, s. 67.] — Certain 

directors of a co. were appointed at a meeting 
which was convened after a notice of only thirteen 
days had been given of such meeting, whereas 
by the deed of settlement of the co. fourteen days* 
notice of such meeting ought to have been given. 
The appointment of such directors was afterwards 
confirmed by a confirming meeting & at the next 
annual general meeting. The directors made a 
call, which deft, resisted on the ground that it was 
an invalid act, as the directors had been illegally 
appointed. The defect in the appointment was 
not discovered till after the making of the call : — 
Held : the call was properly made, as the defect in 
the appointment of the directors had been cured, 
& their acts validated by sect. 67 of the above Act, 
& there was nothing in that sect, to limit its 
operation to the validation of acts & contracts 
affecting persons outside, & not members of the 
co. — B riton Medical, General & Life Assocn. 
v. Jones (2) (1889), 61 L. T. 384. 

Annotation : — Refd. Tyno Mutual Steamship Insce. Assocn. 

v . Brown (1896), 74 L. T. 283. 

See, now, 1908 Act, s. 74. 

Appointment of directors generally, see Sect. 28, 
sub-sect. 1 , post . 

2046. Directors voting after retiring by rotation 


Sc Provincial. Land Co. v. Lb Warn is 
(1892), 13 N. S. W. L. B. 238.— AUS. 

q. Assignment by company before 
liquidation — Right to make calls. }~-Re 
Queen City Refining Co., 6 C. L. T. 
89.— CAN. 


r. Stock not formally subscribed for.] 
— Defts., as partners, had been ap- 
pointed agents of pltfs., on condition 
that they should become holders of 
200 shares of the capital stock of the 
co. Iu pursuance of this agreement 
they were entered in the stock register 
of the oo. for that number of shares, 
under the partnership name ; & 200 
shares of the original stock were allotted 
to them Sc the usual certificate sent. 
They did not, however, formally sub- 
scribe for the stock. A draft upon the 
firm for the first call was accepted Sc 

S aid, as arranged with one of defts. 

ubsequently E. wrote to pltfs. that 
he was about retiring from the firm, Sc 
desiring to be informed as to tho 
position of the ** stock subscribed tor by 
them ” ; — Held : defts. were liable. Sc 
could not be heard to say that tney 
had not subscribed for the stook. — 
National Insurance Co. v , Egleson 
(1881), 29 Gr. 406. — CAN. 

a. Made before organisation of com- 
pany — Whether valid.] — Deft, signed 
an agreement to take shares in a oo. 
which was being formed. Subse- 
quently tbe co. was incorporated under 
another name, deft, being named as a 
shareholder, bnt no reference being 
made to previous acts of promotion. 
The meeting to organise was after- 


wards held : — Held : calls made pre- 
vious to tho date of the moating for 
organisation were invalid, there being 
no one at that time who had power to 
make calls. — Halifax Carette Co., 
Ltd. v. Moir (1895), 28 N. S. B. 45. — 
CAN. 

t. How payable.] — Where the 
balance of the amount due on shares 
is payable “ on call within eighteen 
months after allotments,” the balance 
is not payable within eighteen months 
except upon call, but on the expiry of 
the eighteen months it becomes due Sc 
payable without call. — Graham Island 
Collieries v. McLeod (1913), 19 
B. C. R. 114.— CAN. 


a. Authorisation verbally given — 
Whether valid.] — Where a call had not 
been authorised at any meeting of 
directors nor been expressed In writing, 
although evidence was given that 
authorisation for the call had been 
verbally given by all the directors : — 
Held ; the call was not regular. — Re 
Consolidated Investments, Ltd., 
Dunlop’s Case, [1919] 3 W. W. B. 
105. — GAN. 

b. Invalid call — Whether declara- 


tion of invalidity necessary before subse- 
quent calls made. ] — W here a call is 
invalid. It is not necossaxy for the 
directors to declare it void before a 
further call is made which is not in 
exoess of tbe co.’s power of making 
calls; but where a cal) is made to 
replace an invalid call the irregular 
call should first be declared void. — 
Whyte v. Lady Roxburgh Gold- 


Dredging Co., Ltd. (1903), 22 

N. Z. L. Jt. 831.— N.Z. 

PART III. SECT. 21, SUB-SECT. 2. 

2043 i. Directors voting not validly 
appointed .] — Sect. 67 of Cos. Act, 1890, 
should be construed liberally. Where 
de facto directors can make a call in the 
honest belief that they wore duly 
appointed, such call is valid under tbe 
sect, notwithstanding the discovery 
afterwards of a defect in their appoint- 
ments. — Essendon Land Sc Finance 
Assocn. v. Kilgour (1897), 24 V. L. B. 
136.— AUS. 

2048 ii. .] — In an action by a co. 

against a shareholder for payment of a 
call, defender pleaded that the call had 
not been validly made, on the ground 
that 'the directors who made the call 
had not had the requisite qualification, 
in respect that their shares, though 
registered in their own names, were 
truly held in trust for another : — 
Held : defence was “ irrelevant ” inas- 
much as the directors wore ex facie of 
tho register the holders of the shares & 
must bo held eu titled to all the privi- 
leges of shareholders as they were 
liablo to all the obligations. — Gallo- 
way Saloon Steam Packet Co. v. 
Wallace (1891), 19 B. (Ct. of Sees.) 
330 ; 29 Sc. L. B. 264.— SCOT. 

o. Two calls made by one resolu- 
tion — Whether separate calls.] — A co.’a 
call is made when the resolution is 
passed for it, not when the call is pay- 
able. Therefore where a co.’s rules 
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Sect. 21. — Calls on shar es : Sub-se cts. 2 <fc 3 .] 

—No fresh election — Effect of provision In articles 
as to defective appointments.] — The arts, of assocn. 
of a co. incorporated under Cos. Acts, 1862—1890, 
provided that the directors should be elected 
annually, & should hold office from Feb. 20, of 
the year of election till the following Feb. 20, when 
they should retire ; but that all acts of persons 
acting as directors, notwithstanding any defect in 
their appointment, or disqualification, should be as 
valid as if they had been duly appointed & qualified. 
No annual election of directors having taken place, 
the directors whose terms of office had expired 
made a call upon the members of the co. : — Held : 
the call was invalid. — Tyne Mutual Steamship j 
Insurance Assocn. v . Brown (1898), 74 L. T. j 
283 ; 1 Com. Cas. 345. 

2047. No quorum at meeting — Subsequently con- 
firmed by quorum.]— A resolution was passed by 
the directors of a joint-stock co. that at any 
meeting of directors three should form a quorum. 
At a meeting at which two directors only were 
present, a resolution was passed authorising a call. 
This resolution was subsequently confirmed at a 
meeting at which the necessary quorum was 
present. Less than 21 days’ notice, required by 
the co.’s arts, of assocn. was given of the call. 
At another meeting of the directors a resolution 
was passed that, if any shareholder did not pay his 
call by a certain day, his shares should be for- 
feited. A shareholder not having so paid his 
call, his shares were forfeited : — Held : the call 
was validly made, the forfeiture was valid, & the I 
shareholder could only be required to pay the 
amount of the call . — Re Phosphate of Lime Co., 
Ltd., Austin’s Case (1871), 24 L. T. 932. 

Annotation : — Mentd. York Tram. Co. v. Willows (1882), 

8 Q. B. D. 685. 

2048. .] — Where the arts, of assocn. of a 

co. provide that “ the business of the co. shall be 
conducted by not less than ” a specified number of 
directors, the words are imperative, not merely 
directory : consequently a call made or a for- 
feiture of shares declared by less than the specified 
number of directors is invalid. 

The arts, of assocn. of a limited co. provided by 
art. 35 that “ the business of the co. should be 
conducted by not less than five nor more than 
seven directors ” ; also that the office of director 
should be vacated on bkpey. or insolvency, & that 
“ the directors might determine the quorum 
necessary for the transaction of business.” The 
arts, named six persons only as directors, of whom 
B. was one. These directors fixed three of their 
number as a quorum. In Oct., 1877, the number 
of directors being then reduced by death to five, 
B. became insolvent, & therefore disqualified as a 
director. In Nov. the co. passed, at an ordinary 
meeting, a resolution altering art. 35 by sub- 


stituting “ three ” directors for “ five.” This 
resolution was admitted to be invalid as not having 
been passed in accordance with the arts. In 
Dec. the four remaining directors made a call. B. 
having made default in payment of this call, as 
well as a former call made prior to his insolvency, 
the same directors passed a resolution declaring 
his shares forfeited. The co. afterwards passed a 
resolution for a voluntary winding up, in the course 
of which it turned out that there were surplus 
assets available for division among the share- 
holders : — Held : the second call & the forfeiture, 
having been made & declared by four directors 
only, were invalid ; & therefore, B. was entitled, 
on payment of his calls to the liquidator, to be 
treated as a shareholder, & to participate in the 
surplus assets accordingly. — Re Alma Spinning 
Co., Bottomley’s Case (1880), 16 Ch. D. 681 ; 
50 L. J. Ch. 167 ; 43 L. T. 620 ; 29 W. B. 133. 

Annotations: — Refd. York Tram. Co. v , WIUowb (1882), 

8 Q. B. D. 685. Mentd. Faure Electric Accumulator Co. 

v. Phillipart (1888), 58 L. T. 525. 

2049. .1 — By the arts, of assocn. of pltf. 

limited co., in liquidation, it was provided that the 
board of directors should consist of not less than 
three or more than seven directors. Calls were to 
be made by the board of directors. If any casual 
vacancy occurred in the office of directors, it 
might be filled up by the board of directors. Any 
member whose shares had been declared forfeited 
was notwithstanding to be liable to pay all calls 
owing upon such shares at the time of the forfeiture, 
& the interest, if any, thereon. If any member did 
not pay the amount of any call for which he was 
liable, it was provided that he should pay interest 
for the same from the day appointed for the pay- 
ment thereof to the time of actual payment, at the 
rate of 10 per cent, per annum . Deft, was a 
director of pltf. co. & a shareholder in it to a large 
extent. At a meeting of directors held on Nov. 7, 

1882, a call of £1 per share was made, payable on 
Dec. 6. Before Dec. 19, 1882, by the resignation 
of some of the directors, their number was reduced 
to two, of whom deft, was one. At a meeting held 
on Dec. 19, 1882, these two, deft, being in the chair, 
elected throe other directors, & the board thus 
constituted passed a resolution that notice be sent 
to shareholders who had not paid the call, that, 
in default of its payment by Dec, 30, their shares 
would be liable to forfeiture. They also made a 
second call of £1 per share, payable on Jan. 20, 

1883. At a meeting of the same directors held on 
Jan. 3, 1883, deft, in the chair, it was resolved that 
the shares on which the first call had not been 
paid should be forfeited. Amongst the names of 
the shareholders in arrear that of deft, was 
included. Upon an action to recover the amount 
of the said two calls & interest upon them from 
the day on which they respectively became 
payable, at the rate of 10 per cent, per annum , till 


provided that M no call or calls shall days* notice should be given of every 
exceed the sum of one pound per share, such call. A resolution was passed by 
8c there shall be an interval of one which a call was made of 10 per cent, 

month between the making of any payable on Mar. 1, & it was thereby 

calls,** & two calls had been made at further resolved that a further call of 
one meeting but with an interval of a 10 per cent be made payable on 

month between tho time for payment Sept. 1 : — Held : clearly not a call of 

of the calls: — Held: there had been 20 per cent but two calls of 10 per 

a contravention of the rules. — Hodg- cent each ; & the fact of the second 
son e. Fermoy Extended Gold call being illegal did not invalidate the 
Mining Co. (1866), 3 W. W. 8c A*B. first call, because contained in the 
70. — AUS. same resolution. — Union Fiee Insur- 

d. 1 — Pitts.* Act of in- ance Co. t\ O'Gara, Union Fire 

corporation enabled the directors to Insurance Co. v. Shoolbred (1883), 
make calls at such times as they might 4 — can. 

deem requisite, provided that suoces- e. .1 — The arts, of 

sive calls should bo made at intervals assocn. of a co. authorised the directors 
of not less than two months between from time to time to make calls, pro- 
such calls, that no such call should vided that no oall should exceed 
exceed 10 per cent, 8c that thirty 2a* 6 d. per share ; 8c declared that “ a 


call shall be deemed to have been made 
when the resolution of the board of 
directors authorising such call was 
passed.** At a meeting of directors 
they resolved to make a fifth call of 
2 8. 6 d. payable on Jan. 1, 1908, 8c a 
sixth call of 2s. 6 d. payable on Mar. 31, 
1908. A shareholder, having declined 
to pay on the ground that the resolu- 
tion was truly a call for 5s. 8c therefore 
invalid, the ct. repelled the objection, 
holding that there were two separate 
calls, each for 2s. 6d. — U niversal 
Corpn., Ltd. v, Hughes, [1909] S. C. 
1434 ; 46 Sc. L. R. 839 ; 2 S. L. T. 
37.— SCOT. 


f. Must state time & place for 
payment of call.} — Deft, signed an 
agreement to take shares m a oo. 
which was being formed. Subsequently 
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payment or judgment: — Held : (1) the two 

directors who were alone in office at the com- 
mencement of the meeting held on Dec. 19, not 
being sufficient in number to form a properly 
constituted board, although sufficient to form a 
quorum of a properly constituted board, had no 
power to act so as to increase the number of 
directors, or to make a call, as between the co. & 
the ordinary shareholders ; (2) as deft, was a 
director, in the chair, & assisted in passing the 
resolutions for the second call & for the forfeiture 
of the shares on the non-payment of the first call, 
deft, was estopped from disputing the validity of 
such resolutions, & was liable to pay the amount 
of the calls ; (3) the second call was “ owing ” 
immediately after it was made, & therefore deft, 
was liable to pay it, although in fact his shares had 
been forfeited before the day appointed for the 
payment of such second call ; (4) deft, was liable 
to pay interest at the rate of 10 per cent, per 
annum upon the first call from the day upon which 
it became payable up to the date of forfeiture, 
but he was not liable to pay any interest on the 
second call because his shares had been forfeited 
before the day for payment of such second call had 
arrived. — Faure Electric Accumulator Co., 
Ltd. v . Phillipart (1888), 58 L. T. 525 ; 4 
T. L. 11. 305. 

2050. Necessity for signature of minute.] — (1) By 

the arts, of assocn. of a joint-stock co. a call was 
to be deemed to have been made at the time when 
the resolution authorising it was passed ; but 
notice of it was to be given to every shareholder, 
notifying that it had been made, & in any action 
for a call it should be sufficient to prove that deft, 
was holder of the shares, & that such notice had 
been given, & should not be necessary to prove 
any other matter. Further it was provided that 
minutes should be made of all resolutions of 
directors, & any such minutes, if signed by any 
person purporting to be chairman of any meeting 
of directors, should be receivable in evidence with- j 
out further proof. The minute of the resolution i 
for a call was not signed, but at a subsequent 
meeting a minute was signed, not by the same 
chairman, confirming the former one. In an 
action for a call, this second minute being the only 
evidence that the call was made : — Held : the 
arts, did not dispense with proof of the call, & 
the proof was not sufficient. 

(2) Semble : there was no valid call, the minute 
of it not having been signed. — C ornwall Great 
Consolidated Lead & Copper Mining Co., Ltd. 
v. Bennett (1800), 5 H. & N. 423 ; 29 L. J. Ex. 
157 ; 0 Jur. N. S. 539 ; 157 E. R. 1240. 

2051. Conditions precedent under constitution of 


company — Resolution to continue company if 
capital not fully subscribed — Call before resolution 
invalid.] — A clause in the arts, of assocn. of a co. 
registered under 1802 Act, provided that in case 
the whole of the shares into which the nominal 
capital of the co. was divided should not be sub- 
scribed for or allotted, the registered members of 
the co. for the time being should, if the directors 
should by resolution so declare, be & continue 
associated for the objects thereof ; & the regula- 
tions for the management of the co. should be in 
force & binding on such members in like manner 
as if the whole of the shares into which the nominal 
capital was divided had been subscribed for & 
allotted, & the business of the co. might be com- 
menced from that time : — Held : until the whole 
of the capital was subscribed for or allotted, or the 
directors had passed a formal resolution for con- 
tinuing the co., the directors had no power to 
make a call, & a call so made could not be recovered 
against a shareholder. — North Stafford Steel, 
Iron & Coal Co. (Burslem), Ltd. v. Ward (1808), 
L. R. 3 Exch. 172, Ex. Ch. 

See, also, No. 1003, ante . 

2052. Presumption of bona tides.] — Odessa 
Tramways Co. v. Mendel, No. 1533, ante . 

2053. Must state amount of call — & time of pay- 
ment.] — Re Cawley & Co., No. 2401, post . 

.] — See, also, Part IX., Sect. 8, sub- 
sect. 5, post. 

Resolution at general meeting — Insufficient notice 
of meeting.] — See No. 2127, post. 


Sub-sect. 3. —Notice of Call. 

2054. Sufficiency of notice — Articles requiring 
repetition — Notice that company will require money 
insufficient.] — Where the arts, of assocn. of a co. 
require a notice of call to be repeated within a 
certain time, a notice that the co. will require 
money at that time, but not a repetition of the 
former notice, is not sufficient. — Chubwa Tea Co. 
of Assam, Ltd. v. Barry (1800), 15 L. T. 449. 

Place of payment & payee included in 

notice — Omitted from resolution.] — See No. 1003, 
ante. 

2055. By whom given — Liquidator in voluntary 
winding up — Resolution by directors before winding 
up — No notice given by directors.] — Stone v. City 
& County Bank, Collins v. City & County Bank, 
No. 1003, ante. 

2056. Service of notice — By post — Sufficiency of 
address.] — Where, by a co.’s arts, of assocn., a 
notice of call on a member may be served by send- 
ing it through the post in a letter addressed to such 


the co. was incorporated under another 
name. deft, being: named as a share- 
holder, but no reference being made to 
previous acts of promotion, the meeting 
to organise was afterwards held : — 
Held : a resolution passed at the 
organisation meeting “ that share- 
holders who have not paid up their 
stock be notified to pay the same within 
ten days to the acting treasurer,” & a 
notice sent out requiring payment, 
were both invalid, no certain day or 
place for payment having been 
appointed by the resolution.— H alifax 
Carette Co., Ltd. v. Moir (1895), 28 
N. S. R. 45.— CAN. 

g. No evidence as to form dr con- 
tents — Presumed to have conformed to 
terms of notice of call.] — Where no 
evidence is produced as to the form or 
contents of a resolution referred to in 
a notice to pay a call, it must be pre- 
sumed that the resolution conformed 
to the terms of the notice & was a 


resolution making the call payable at 
the place specified in the notice. — 
New Zealand Farmers Fertiliser 
Co., Ltd. v. Pilbrow, [1920] N. Z. L, It. 
832.— N.Z. 

PART HI. SECT. 21, SUB-SECT. 3. 

h. Sufficiency of notice — Whether 
time dr place of payment must be stated.] 
— Notice of calls containing neither 
time or place when calls are payable Is 
bad. — Clunks & Blackwood Co. v. 
Coulter (1870), 1 V. R. (Law) 192. — 
AUS. 

k. . ] — A notice signed 

by the secretary of a co. to pay a call 
at the co.’s registered office on or before 
a specified date is a sufficient notice of 
the time & place for payment & of the 
person to whom the call is to be paid 
within arts, of assocn. requiring such 
notice to specify the time & place of 
payment & the person to whom sueh 
call was to be paid. — New Zealand 


Farmers Fertiliser Co., Ltd. v. 
Pilbrow, [1920] N. Z. L. It. 832.— 
N.Z. 

l. .] — Notice of a call pub- 

lished in a newspaper in one district is 
sufficient to render the shareholders 
residing in that district liable to pay 
the call, notwithstanding that the 
notice may not have been published 
in other districts where stock Is held.— 
Provincial Insurance Co. v. Worts 
(1883), 9 A. It. 56.— CAN. 

m. .] — A rule of a co. pro- 

vided that notice of a call should be 
published “ five days prior to the day 
on which the call was made payable, 
to be roekoned inclusive of the day of 
publication & the day of payment * 5 : — 
Held : publication on a specific day 
more than five days prior to the date 
of payment was sufficient. — Green- 
wood v. Crown Prince Gold-Mxninc 
Co., 1 J. R. N. S. 41.— N.Z. 

n. Service of notice — By post.] — 
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Sect. 21. — Calls on shares: Sub-sects, 3 <& 4 , A. & 
B. (a).] 

member at his registered place of abode, it is not 
necessary to follow literally the address on the 
register, but a substantially accurate designation 
of the registered place of abode is enough. — Liver- 
pool Marine Insurance Co. v, Haughton (1874), 
23 W. It. 93. 

2057. After death of member.] — New 

Zealand Gold Extraction Co. (Newbery- 
Vautin Process) v . Peacock, No. 2039, ante . 

2058. Shareholder out of Jurisdiction 

— Sent to last known address in Jurisdiction — 
Duplicate to last known address out of Jurisdiction.] 
— A notice of call was sent to a contributory out or 
the jurisdiction, by a letter posted & directed to his 
last known place of residence in England, & at 
the same time by a letter posted & directed to him 
at the place out of the jurisdiction where he was 
last quartered on military duty. It did not appear 
upon the evidence that the notice had not come to 
his hands : — Held : the notice was well served 
within 11 & 12 Viet. c. 45, s. 108. — Be Direct 
Exeter, Plymouth & Devonport Ry. Co., Ex p. 


Durban (1854), 24 L. J. Ch. 701 ; 23 L. T. O. S. 
250 ; 18 Jur. 781 ; 2 W. R. 538, L. JJ. 

2058. Many shareholders abroad.] 

— A co. formed to carry on business in London & 
Paris & having numerous shareholders resident in 
France, was ordered to be wound up ; & when a 
call became necessary, it was proposed to serve 
them with the summons for making the call by the 
post : — Held : for the mere purpose of making 
the call such service would be sufficient, it being 
open to the contributory so served to raise the 
question of the validity of the service when pro- 
ceedings to enforce payment should be taken. — 
Re General International Agency Co., Ltd., 
Ex p. Liquidator (1867), 10 L. T. 725 ; 15 W. R. 
973, L. JJ. 

Annotation : — Consd. Re Anglo -African S.S. Co. (1886), 32 

Ch. D. 348. 

2060. .] — Be Land Credit Co. 

of Ireland, Ltd. (1870), 39 L. J. Ch. 389. 

2061. Effect of irregularity — Notice given in old 
name of company — Valid.] — Shackleford, Ford 
& Co. v. Dangerfield, No. 2740, post. 

2062. Length of notice — Invalid resolution 

confirmed by valid resolution.] — Re Phosphate 


At the hearing of a plaint by a co. 
against a shareholder for calls it was 
objectod that the notice of calls was 
not published in newspapers as re* 
qulred by the rules : — Held : notice 
by circular instead of by publication 
In the newspapers was not sufficient 
notice of the calls. — Solomon v. 
COLLINGWOOD QUAIITZ MINING Co. 
(1867). 4 W. W. & A'B. 128.— AUS. 

o. .] — A call was made 

by the directors of pltf. bank. By the 
resolution providing for the callB, the 
mailing of a circular to each of the 
shareholders was made an essential 

8 art of the notice. The cashier sworo 
lat circulars had been prepared, 
printed in part, & that it was the duty 
of the junior clerk to fill them up & 
mail them. The clerk swore that he 
had filled them up Sc mailed them, but. 
on cross-examination, said ho had not 
read the print, Sc did not know what it 
was about. Deft, did not deny that 
he had received a circular. The ct. 
having power to draw inferences of 
• fact as a Jury* found that notices had 
boon mailed in sufficient time. — Bank 
op Liverpool v. Bigelow (1878), 12 
N. S. R. (3 K. Sc C.) 236. — CAN. 


p. .] — The notice of two 

calls, one payable on July 27, the 
other on Aug. 27, was mailed at M., on 
June 27, addressed to the firm at O., 
which was reoeived by one of defts. 
There was not any affirmative evidence 
that it was not communicated by him 
to his co-partner : — Held : such notice 
was insufficient, as “ not less than 
thirty days’ notioe ” was required ; Sc 
the mailing of a notioe on June 27, 
requiring a call to be paid on July 27, 
was not in time ; otherwise the 
notice was sufficiently established. — 
National Insurance Co. v. Egleson 
(1881), 29 Gr. 406.~rCAN. 

q. — - — • .] — The Act under 

which the calls sued for were made 
provided that thirty days’ notioe of 
every call should be given. The resolu- 
tion making the oall was passed on 
Aug. 3, 1881, the call to be payable on 
Sept. 6. Notice to defts., F, Sc B., was 
mailed in T. on Aug. 5, & would reach 
O. poBt-offlce, where F. Sc B. lived, at 
7 p.m. on Aug. 6. The post-offioe closed 
at 7.30 p.m., but the letter oouldnot have 
been obtained on that evening without 
personal application to the postmaster. 
It was reoeived on Aug. 8 .—Held : the 
notioe must be deemed to have been 
given upon the mailing Sc wasgood!- 
Union Fire Insurance Co. v. Fitz- 
simmons, etc. (1882), 32 C. P. 602.— 
CAN, 


r. .] — The charter of a 

co. provided that one month’s notioe of 
callB should be given : — Held : sending 
such notice by post was not a com- 
pliance with this provision. — Ross v. 
Maoiiar (1885), 8 O. R. 417. — CAN. 

s. Shareholder secretary of 

company.] — By the arts, of assocn. of 
a co. it was provided that notice of 
calls he given by one advertisement, 
to be inserted in one or more of the 
leading newspapers fourteen days at 
least before the call is to tako place. 
In an action against deft, for the 
amount of a call Sc interest thereon, 
evidence was given that deft., who was 
both secretary of the co. & a share- 
holder, had signed the notice of the 
call sent to the other shareholders, but 
it was not shown that any advertise- 
ment had been inserted in newspapers : 
— Held: deft, had received sufficient 
notice of the oall. — Sugar Loaf 
Mining Co. v . Pile (1874), 4 Q. S. O. R. 
62.— AUS. 

t. By advertisement.] — An 

notion was brought for calls from a 
shareholder of a co. Tho deed of 
settlement provided that oalls should 
be made “ at such times Sc places as 
the directors may determine by one 
or more advertisement or advertise- 
ments in one or more of the daily 
newspapers published at S. Sc at M. 
respectively/’ The calls wore made by 
one advertisement in a S. newspaper 
Sc a M. newspaper, & the advertise- 
ments in these papers fixed one day 
for payment of tho calls at S. Sc another 
for payment of the calls at M. On 
demurrer to a plea setting up as a 
defence that “ no time ” was fixed 
because two different times had been 
fixed, Sc that different times could not 
be fixed for S. Sc M. : — Held : the 
advertisements had been given in 
compliance with the deed. — Mel- 
bourne & Newcastle Minmi Col- 
liery Co„ Ltd, v. Hodgson (1864), 
1 W. W. Sc A'B. 205.— AUS. 

a. Effect of irregularity — Notice con- 
taining mistake in name of company.] 
— The notioe of a oall in a co. need not 
state the name of the co. correctly or 
even at all. If tho notice is in fact 
reasonably sufficient to satisfy the 
whole body of shareholders in the oo. 
that a oall in that co. has been made, 
it is sufficient. — McDougall v. Moon- 
light Extended Quartz Mining Co. 
(1888), 14 V, L. R. 987.— AUS. 

b. Whether notioe required .] — No 
notioe of a oall having been made, or 
to pay the call, need be given to a 


! shareholder to make him liable to 
I pay, — L egal Sc General Life Assur- 
ance Co. v. Gill (1878), 4 V. L. R. 204. 
—AUS. 

o. After shares forfeited for non • 

payment of former calls.) — The arts, 
of assocn. of a co. provided that “21 
days* notice at least shall be given of 
the time & place appointed by the 
directors for payment of every call,” 
Sc “ a call shall be deemed to have been 
made at the time when the directors’ 
resolution authorising such a call shall 
have been passed.’’ Rulo 29 provided 
that “ any shareholder whose shares 
had been forfeited shall notwithstand- 
ing be liable to pay to the co. all calls 
owing on such shares at the time of 
forfeiture.” A call was made on 
Juno 14, payable in equal instalments 
upon July 21 Sc Aug. 23 following. On 
June 28, before the date when notice 
of the oall required to be given to the 
shareholders, the shareB of a member 
of the oo. were forfeited in respect of 
non-payment of former oalls. He 
reoeived no notioe of oall of June 14 
until Aug. 13, when a circular intimat- 
ing it was sent to him : — Held : he was 
liable for thiB call notwithstanding the 
want of statutory notioe, sinoe that 
having ceased to be a shareholder, 
before the time for giving notice had 
expired, he was not entitled to that 
notice ; his liability to pay the oall 
arose under Rule 29 without notice. — 
Ferguson v. Central Halls Co., 
Ltd. (1881), 8 R. (Ct. of Sess.) 997 ; 
18 So. L. R. 714.— SCOT. 

d. Evidence of notice.] — The pro- 
duction of a certificate of indebtedness 
for unpaid oalls on stock in a co. in- 
corporated by letters patent under 
Manitoba Joint-Stock Cos. Act, 1902, 
c. 30, made in accordance with sect. 53 
of the Act, is primd fade evidence of 
notice of the call as well as of the other 
matters referred to in that sect. — 
Mordkn Woollen Mills Co. v. 
Hbokels (1908), 17 Man. L. R. 557.— 
CAN. 

e. .] — Where applt., who had 

been a director of a oo., was sued 
for oalls owing by him to the oo., Sc 
it was proved that at a meeting of 
directors he had seconded a resolution, 
which was carried, that his own shares, 
amongst others, should be forfeited for 
non-payment of calls : — Held : he was 
estopped from disputing that he had 
received notioe of tho oalls. — P almer 
v. Mapourika Gold-Dredging Co., 
Ltd. (1904), 23 N. Z. L. R. 585.— N.Z. 

f. Construction of.] — The 21 days’ 
notioe of a oall, required by 1845 Act, 
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op Lime Co., Ltd., Austin’s Case, No. 2047, 

ante . 

Whether shareholder Indebted.] — See No. 

2395, post. 

Proof of notice.]— See No. 8033, post. 


Sub-sect. 4. — Liability. 

A. In General . 

2063. Conditions precedent — Subscription of 
capital — Whether subscription of whole necessary.] 

— Howbeach Coal Co., Ltd. v. Teague, No. 2043, 
ante . 

2064. Whether subscription suffi- 

cient to enable company to carry on business 
necessary.] — A person who has subscribed for 
shares in a joint-stock co. is liable for calls in 
respect thereof, although, at the time of action 

' brought, not half the capital intended to be raised 
was subscribed for, nor yet a sufficient sum to 
enable the co. to carry on the business for which 
it was formed. — Ornamental PyrOgraphic Wood- 
• work Co. v. Brown (1863), 2 H. & C. 63 ; 2 New 
Kep. 81 ; 32 L. J. Ex. 190 ; 8 L. T. 506 ; 9 Jur. 
N. S. 578 ; 11 W. R. 600 ; 159 E. R. 27. 
Annotations: — Apld. English, etc. Rolling Stock Co., 


Lyon's Case (1866), 35 Bear. 646. Distd. North Stafford 

Steel, etc. Co. v. Ward (1868), L. R. 3 Exch. 172. Refd. 

Peirce t>. Jersey Waterworks Co. (1870), L. R. 5 Exch. 209. 

Mentd. Hulls v. Estcourt (1863), 32 L. J. Ex. 193. 

Compare Nos. 2123, 2124, post . 

2065. Where calls have not been made — 
Liability for future calls — Not a debt.] — Whit- 
taker v. Kershaw, No. 2603, post . 

Issue of shares at discount — Whether amount 
credited as paid up liable to be called — Apart from 
winding up.] — See No. 1821, ante. 


B. Who are Liable . 

(a) In General. 

2066. Person to whom shares issued credited as 
fully-paid — Company estopped from recovering.] — 

Where a co. issues shares to directors as fully 
paid-up shares, & afterwards endeavours to recover 
a call on such shares : — Held : the co. are pre- 
vented by estoppel from recovering the amount of 
such calls. — C hristchurch Gas Co, v. Kelly 
(1887), 51 J. P. 374 ; 3 T. L. R. 634. 

2067. Married women — No separate estate — Not 
liable.] — Union Debenture Co., Ltd. v. Baker 
(1896), 12 T. L. R. 299. 

See 1908 Act, s. 128. 


s. 22, must be exclusive of the first & 
last days. — Re Jennings (1851), 1 
I. Ch. R. 236.— IR. 


PART III. SECT. 21, SUB-SECT. 4.— A. 

g. Condition precedent — Execution 
of deed,] — L. applied by letter for 
thirty shares In a oo., enclosing £30, 
the deposit on thirty shares, Sc under- 
taking to take any less number allotted 
to him, to pay calls, & to execute the 
deed of assocn. He was allotted 25 
shares Sc applied for & got returned 
the £5 excess. He never had a notice 
in writing of the allotment. His name 
was published in the list of share- 
holders. He never executed the deed. 
The co. was registered. L. being sued 
for calls pleaded that he had not exe- 
cuted the deed : — Held : the summons 
should be dismissed. — Guiding Star 
Gold Mining Co. v. Lttth (1867), 4 
W. W. & A’B. 94.— AUS. 


h. — — ■ No liability till condition 
fulfilled .) — The project of the establish- 
ment of a co., for the purpose of carry- 
ing on building operations, involved 
the acquisition of the works of 
an existing co., & the extension of 
the business by providing additional 
capital, buildings Sc machinery, the 
holders of stock in the existing co. to 
surrender the same Sc accept stock in 
the new concern, the capital stock of 
which was fixed at 8100,000 Sc the 
paid up capital at $50,000. A sub- 
scription list was opened, Sc was 
signed by a number of persons for an 
amount something less than the paid 
up capital. A committee of sub- 
scribers to the new stock was appointed 
to act with the directors of the co. 
with a view to the immediate com- 
mencement of operations, & a call oi 
25 per cent on the stock was made & 
was paid by 27 out of 49 subscribers. 
After certain liabilities had been in- 
curred for machinery, materials, etc., 

TP* abandoned, & a petition 
was filed to have the persons who paid 
the call made upon the stock made 

S contributories in winding-up proceed- 
Held : the stock subscriptio n a 
conditional upon an arrange- 
f or the union of the two bodies 
gotog through as a whole, Sc the project 
haying fallen through, there was a 
failure of consideration, Sc there was 
nothing to prevent the subscribers 
who paid the call from recovering back 
the amounts paid by them : the pay- 
ment of the call, under the circum- 


stances, did not waive the condition. — • 
Re Victor Wood Works, Ltd. (1909), 
43 N. S. R. 368 ; 7 E. L. R. 55.— CAN. 


k. Sufficiency of evidence of lia- 
bility. 1 — By the Act incorporating a 
co. it is providod that in an action 
against a shareholder for calls, a cer- 
tificate under the seal of the co., Sc 
purporting to be signed by one of their 
officers, to the effect that deft, is a 
shareholder, that suoh calls have been 
made, 8c that so much is duo by him, 
shall be received in all cts. of law as 
prima facie evidence to that effect. 
The certificate put in evidence on tho 
trial certified that deft, was the holder 
of fifty shares, that certain calls had 
been made, & that he was indebted to 
the oo. in a sum named, being the 
amount of the calls : — Held : the cer- 
tificate was not evidence against deft., 
in the absence of other evidence that 
deft, was a shareholder of the oo. — 
Stajjacona Insurance Co. v. Rains- 


FORD (1881), 21 N. B. R. 309.— CAN. 

l. Agreement not to make calls — 
Admissibility as evidence.] — Where cer- 
tain shareholders of a co. sought to 
restrain a call on stook on the ground 
that it was being made in contravention 
of the terms of a oertain unwritten 
agreement, alleged to have been 
entered into between all the promoters 
when the oo. was formed: — Held : 
evidence of such agreement was in- 
admissible, since it was contradictory 
of the written agreement entered into 
by pltfs. when subscribing for their 
shares, viz., to take stook Sc pay the 
calls when duly made. — Christopher 
v , Noxon (1883), 4 O. R. 672.— CAN. 

m. Liability determined by terms of 
agreement .) — Under the winding-up 
Act, R. S. C. 1906, o. 144, leave wifi 
not be granted to call up the whole 
amount remaining unpaid on shares 
where the time fixed for payment by 
the terms of the shareholder's applica- 
tion has not arrived, since, in sect. 58 
of the Act, which reads, “ provided that 
m> call shall compel payment of a debt 
before the maturity thereof," the debt 
referred must be held to be the debt 
created by the contributory's applica- 
tion for shares Sc the co.’s acceptance 
of it Sc payable as therein set out. — Re 
Alliance Investment Co. (Canada), 
Ltd. (In Liquidation), MoCausland's 
Case, [1919] 1 W. W. R. 17.— CAN. 


n. Liability of bankrupt — Calls 
made after discharge obtained.] — An 
insolvent trader, who has obtained his 


discharge, is not liable for calls made, 
after he has obtained his discharge, in 
respect of shares held by him in a 
joint-stock co., when the order for 
the winding up of suoh co. has been 
made prior to the time of the insolvent 
trador obtaining his discharge. — P un- 
nett v . VinAtak PAndurang (1872), 
9 Bom. 27.— IND. 

o. Calls of an improper amount — 
Acquiescence essential.] — In order that 
a shareholder may become liable for 
calls of greater amount than provided 
for in tho arts, of assocn. of the oo., it 
must he shown that he in some way 
acquiesced in calls of an improper 
amount being made, Sc is estopped from 
denying that the calls are valid, not- 
withstanding a provision in the arts, 
that after tho expiration of one month 
after a call is made it shall be con- 
clusively presumed as against a member 
that it was properly 8c validly made. — 
Midas Gold-Dredging Co., Ltd. v. 
Henry (1904), 23 N. Z. L. R. 158.— 
N.Z. 


PART III. SECT. 21, SUB-SECT. 4.— 

B. (a). 

p. Cestui que trust.] — A person 
who has not become or agreed to 
become a member of a co. cannot be 
made liable for calls due on shares 
hold in another person’s name in such 
co. Tho fact that shares are held in 
trust for a person not a member of the 
co. does not enable the co. to pass over 
the trustee, & fasten the liability of a 
shareholder directly upon such cestui 
que trust , although it may be unable to 
enforce the performance of the obliga- 
tions of a shareholder by the trustee. — 
Melbourne Sc Bingera Mining Syndi- 
cate, Ltd, v. Brougham (1886), 12 
V. L. R. 902.— AUS. 

q. .] — A. purchased railway 

stock, tho transfer for which was taken 
Sc registered in name of B. A. de- 
posited the certificates of registration 
with a bank, in security of advances 
made to him. Calls having been made 
upon B. as registered owner of tho 
stock, he certified the bank that the 
same was truly the property of A., & 
calle d on them either to take the stock 
Sc relieve him of the calls or to hand 
him the certificates. The bank having 
refused to accept either alternative : — 
Held : they were bound to relieve B. 
of the calls in which he had become 
liable.— Barron v. National Bank 
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Sect. 21 . — Calls on shares: Sub-sect. 4, B. (a) & (6).] 

Legate© — Liability to indemnify executor — 
After estate distributed.]—^ Executors & 
Administrators. ^ 

Signatory to memorandum .] — See No. 1808, ante . 

Person contracting to take shares.] — See , 
generally , Sect. 17, ante . 

Party contracting to indemnify shareholder — 
Assignment of right of indemnity to company.]— 

See Choses in Action, Vol. VIII., p. 431, No. 84. 

Trustees.] — See Sect. 12, sub-sect. 5, B., ante . 

Executors .] — See Sect. 24, sub-sect. 1, post . 

(b) As between Vendor and Purchaser . 

2068. General rule.] — The seller has a right to 
be indemnified by the buyer against future calls. — 
Maxted v . Paine, No. 2217, post, 

2069. .] — Held: the transferor was entitled 

to be indemnified by the transferee against calls 
on shares purchased. — R oberts v, Yardley 
(1887), 3 T. L. R. 438. 

See, also, No. 2377, post. 

Bankruptcy of transferee before registra- 
tion.] — See Bankruptcy & Insolvency, Vol. IV., 
p. 277, Nos. 2590, 2591. 

2070. Sale accompanied by blank transfer.] — 

Pltf., being the owner of thirty railway shares, 
sold them to deft. & sent them to him at his re- 
quest, with a blank transfer. The railway co. 
afterwards made calls on these shares, & pltf., who 
remained the apparent owner of them, the shares 
not having been registered in deft.’s name, was 
compelled to pay the calls, & brought an action 
to recover the amount so paid : — Held : under 
these circumstances there was no undertaking j 
implied by law, on the part of deft, to indemnify | 
pltf. against all subsequent calls, nor any evidence ! 
of such an undertaking in point of fact. — Humble j 
v. Langston (1841), 7 M. & W. 517 ; 2 Ry. & Can. i 
Cas. 533 ; 11. & W. 72 ; 10 L. J. Ex. 442 ; 151 
E. R. 871. 

Annotations: — Apld. Sayles v. Blane (1849), 14 Q. B. 205. 

Distd. Walker v. Bartlett (1856), 18 C. 13. 845 ; Grissell v. 

Bristowe (1868), L. R. 3 C. P. 112. Consd. Maxted v. 

Paine (1871), L. It. 6 Exch. 132. Reid. Shaw v. Fisher 

(1848), 12 Jur. 152; Bayloy v. Wilkins (1849), 7 C. B. 

886 : He Monmouthshire & Glamorganshire Joint-Stock 

Banking Co., Ex p. Cape's Exors. (1852), 22 L. J. Ch. 

601 ; Kellock v . Enthover (1874), L. R. 9 Q. B. 241. 

Mentd. Phene v . Gillan (1845), 5 Hare, 1 ; Bargate v. 

Short-ridge (1855), 25 L. T. O. S. 204 ; Mathew v. Black- 

moro (1857). 1 H. & N. 762 ; R. v . Storks (1857), 5 W. R. 

563 ; Moulo v. Garrett (1872), L. R. 7 Exch. 10i. 

2071. Transfer of shares while call unpaid con- 
trary to articles.] — S., the treasurer & secretary of 
a mining co., executed a transfer of certain shares, 
then standing in his own name, into the name of 
H., as a security for a debt due to him. At the 
date of the transfer S. was indebted to the co. in 
respect of unpaid calls. After the directors had 
become informed of this circumstance they applied 
to H. for payment of a call subsequently made, & 
also for what was due by S. prior to the transfer. 


By one of the rules of the co. no transfer of shares 
was to be valid unless all calls then due upon the 
shares were first paid by the transferor : — Held : 
(1) the conduct of the directors amounted to an 
acknowledgment of the validity of the transfer, & 
H. was entitled to a first charge upon the shares 
upon payment of the call made subsequently to 
the transfer ; (2) the co. couldi not declare such 
shares forfeited on the refusal of the transferee 
to satisfy such demand, though he was only a 
mtgee. of the shares ; (3) the co. had a lien upon 
the shares in respect of unpaid calls in priority to 
the assignees or S., who had become bkpt. — 
Watson v. Eales (1857), 23 Beav. 294 ; 26 
L. J. Ch. 361 ; 28 L. T. O. S. 243 ; 3 Jur. N. S. 
53 ; 53 E. R. 115. 

Annotation : — As to (1) Reid. Re Royal British Bank, Ex p. 

Walton, Exp. Hue (1857), 26 L. J. Ch. 545. 

Irregular transfers generally, see Sect. 23, sub- 
sect. 12, post. 

2072. Transferor made liable as past member — 
Transferee discharged by liquidator.] — Deft., a 
contributory who was the holder of shares in a 
co., was unable to pay the calls. Pltf., who was 
the original holder of the shares, had transferred 
them within a period of one year from the winding- 
up of the co. to deft-., & he had been placed on the 
list of contributories class B. & compelled to pay 
in consequence of the non-payment by deft. 
Deft, had been discharged by the liquidator : — 
Held : pltf. was rightly placed on the list of con- 
tributories, & deft, was bound to indemnify him 
for all payments made in consequence of his non- 
fulfilment of his liabilities. — Roberts v. Crowe 
(1872), L. R. 7 C. P. 629 ; 41 L. J. C. P. 198 ; 27 
L. T. 238. 

Annotations : — Refd. Kellock v. Enthoven (1874), L. R. 9 

Q. B. 241. Mentd. Bonnor v. Tottenham & Edmonton 

Permanent Investment Bldg. Soc., [1899J 1 Q. B. 161. 

2073. Refusal by transferee to accept delivery.] — 

Crabb v. Miller, No. 2227, post. 

2074. Sale to jobber — Resale to transferee — 
Privity of contract.] — Pltfs. instructed their 
brokers to sell forty shares in a joint-stock co., & 
those shares were sold accordingly by them to M., 
another broker. M. afterwards sold them again 
on the Stock Exchange, & in accordance with the 
practice of that body, deft, was, a few days after- 
wards, named to pltfs. as the purchaser, the 
practice being that on the arrival of a certain day 
termed “ the name day,” the name of the last 
purchaser is given to the broker of the original 
vendor, & inserted in the transfer deed. A deed 
of transfer was then prepared & executed by pltfs., 
a blank being left for the amount of the considera- 
tion; the blank was afterwards filled up with 
£145, the price at which deft, bought, & that 
sum was paid to pltfs., who received the difference 
between that & £202 10s. from their immediate 
purchaser, & the transfer with the share certifi- 
cates was sent to deft. The co. was shortly 
afterwards wound up. Deft, never executed 


of Scotland (1852), 24 Sc. Jur. 278. — 

SCOT. 

r. Contributory — Even (hough barred 
by limitation .) — Once a member of a 
co. is upon the list of contributories, 
unless he succeeds in showing as 
against the liquidator that he should 
not have been put on the list of oon- 
t-ributories, he is liable for all those 
matters in respect of which he may be 
charged in the event of the co. being 
wound up, i.e, to the extent of his 
original snare held in the co. which 
remains unpaid he is liable to con- 
tribute to the assets of the co. for 
payment of the debts due to creditors 
& the expenses of the winding up. He 


is therefore liable in respect of unpaid 
calls, even though, as against the co., 
the realisation of such calls may have 
become barred by limitation. — Jagan- 
nath Prasad v. U. P. Flour Sc Oil 
Mills Co., Ltd. (1916), I. L. R. 38 
All. 347.— IND. 

PART III. SECT. 21, SUB-SECT. 4.— 
B. (b). 

2068 i. General rule. ] — The registered 
holder of shares has a right of action 
against his transferee to recover calls 
paid by him In respect of such shares 
although the transferee may have 
parted with the shares before such 
calls were payable. Sc the transferee 


has in turn the same right of action 
against his transferee. — Thompson v. 
Daunt (1889), 10 N. 8. W. L. R. 132 ; 
5 N. S. W. W. N. 127.— AUS. 


2068 ii. .] — The transferor of 

shares, where registration of the trans- 
fer is lawfully refused by the directors 
of the co., is entitled to recover from 
the transferee the amount of subse- 
quent calls which he has been com- 
/ polled to pay. — Kebbkll v. Ollivikr 
(1900), 19 N. Z. L. R. 462.— N.Z. 


s. Transferor continuing as regis- 
tered holder — Transferee not recognised 
by company.) — A., a subscriber for five 
shares in the D. Sc D. Ry. Co., in Feb. 
1836, executed a parliamentary con- 
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the transfer, nor registered himself as a share- 
holder, & pltfs. had been compelled to pay two 
calls on the shares, one of the calls being made 
on the day on which deft., in ignorance of the 
fact, instructed his broker to buy. The bill was 
filed for specific performance of the contract as 
stated in the deed of transfer: — Held: (1) there 
was a privity of contract between the parties, 
founded on the usage of the Stock Exchange ; 
(2) deft, could not be treated as having bought in 
ignorance of a call, of which he, or at least his 
brokers, must have had previous notice ; (3) as 
pltfs., instead of stating the actual transaction, 
prayed for specific performance of a contract 
which was never, in fact, entered into, the bill 
must be dismissed without prejudice to any other 
that might be filed. — Hawkins v. Maltby (1867), 
3 Ch. App. 188 ; 37 L. J. Ch. 58 ; 17 L. T. 397 ; 
16 W. R. 209, L. C. ; subsequent proceedings 
(1869), 4 Ch. App. 200, L. C. 

Annotations : — As to (1) Consd. Hodgkinson v. Kelly (1868), 

L. R. 6 Eq. 496. Refd. Coles v. Bristowe (1868), L. R. 

6 Eq. 149 ; Grissell v. Bristowe (1868), L. R. 3 C. P. 112 ; 

Maxfced v. Paine (1871), L. R. 6 Exch. 132. Generally , 

Mentd. Torrington v . Lowe (1868), 17 W. It. 78. 

2075. .] — Pltf., a holder of forty 

shares in a public co., agreed, through his brokers 
on the Stock Exchange, to sell that number to a 
jobber for £202 10.9. Deft, subsequently directed 
his broker to buy 100 shares, &, in accordance 
with the custom of the Stock Exchange the name 
of deft, was passed to the pltf.’s brokers as the 
purchaser of the forty shares. Pltf. executed a 
transfer deed of the shares to deft., the con- 
sideration afterwards inserted by pltf.’s brokers 
being £145, which was the price deft, had agreed 
to pay. Deft, paid to pltf. the £145, & received 
the deed & the share certificates, the difference 
between the £145 & £202 10s. being paid by the 
jobber. Deft, never executed the deed, or regis- 
tered the transfer, or repudiated the sale, & the 
co. was ordered to be wound up: — Held: there 
was a contract between pltf. & deft., entitling pltf. 
to indemnity by deft. — Hawkins v . Maltby 
(1809), 4 Ch. App. 200 ; 38 L. J. Ch. 313 ; 20 
L. T. 335 ; 17 W. R. 557, L. C. 

Annotations : — Refd. Davis v . Haycock (1869), L. R. 4 

Exch. 373 ; Re International Contract Co., Hughes* 

Claim (1872), L. R. 13 Eq. 623. 

2076. .] — A. bought of a jobber 

on the Stock Exchange shares in a co., & after- 
wards, the co. having in the meantime stopped 
payment, B. sold to another jobber on the Stock 
Exchange shares in the same co. at a lower price 
for the same settling day. On the name day A.’s 
name was given to B. as the purchaser of B.’s 
shares ; B. executed a transfer of the shares to A., 
& delivered the transfer & certificates to A.’s 
broker, who paid him the price for which A. pur- 
chased the shares ; A. afterwards repaid his own 
broker, & took away the transfer & certificates, 
but did not execute the transfer, & it was never 
registered : — Held : A. was liable to indemnify 
B. against all consequences flowing from the 
ownership of the shares subsequent to the execu- 
tion of the transfer, & this liability arose from the 
nature of A.’s original contract, according to the 
custom of the Stock Exchange, by which the 
buyer or seller of shares undertakes to buy or sell 
from or to the person whose name is given to him 
on the name day. — Hodgkinson v. Kelly (1868), 
L. R. 6 Eq. 496 ; 37 L. J. Ch. 837 ; 16 W. R. 1078! 
Annotations : — Folld. Fenwick v . Buck (1871), 24 L. T. 274. 


Refd. Davis v. Haycock (1869L L. R. 4 Exch. 373 ; 
London Founders* Assoon. & Palmer v. Clarke (1887), 3 
T. L. R. 709. Mentd. Re Smith, Knight, Weston *s Case 
(1868), 4 Ch. App. 20. 

2077 . .] — Deft, purchased, 

through his brokers on the Stock Exchange, for 
May 15 fifty shares in a co., & on the name day 
(the 14th) his brokers issued a ticket for the 
shares in his name to the selling jobber. On the 
16th the same jobber bought of pltf., through 
pltf.’s broker on the Stock Exchange, thirty 
shares in the same co., & having, in conformity 
with the usage of the Stock Exchange, divided 
deft.’s ticket, he handed to pltf.’s broker, in part 
performance of his contract, a ticket containing 
deft.’s name as purchaser of ten shares. Pltf.’s 
broker having, according to usage, paid to the 
jobber the sum stated on the ticket, being the 

E rice at which deft, had bought, delivered to deft.’s 
rokers a transfer to deft, at that price, duly 
executed by pltf., together with the share cer- 
tificates. Deft.’s brokers thereupon repaid to 
pltf.’s broker the purchase-money, which was at 
their urgent request repaid to them by deft., who 
also received from them & retained the transfer & 
share certificates, but did not otherwise adopt the 
contract. 

Deft.’s purchase of shares was made before 
May 10, at a substantial price ; on that day the 
co. stopped payment & pltf.’s shares were sold 
on the 16th at a discount exceeding the nominal 
value, that is, the amount paid up on the shares. 
Up to the 10th a transfer of the shares might 
have been registered without difficulty, but after 
that day the directors refused to register transfers. 

Two calls having been made on the ten shares, 
which pltf. as registered holder had been com- 
pelled to pay, he brought an action against deft, 
to recover the amount, alleging a contract by 
deft, to purchase the shares of pltf. & to indemnify 
pltf. against calls : — Held : (Kelly, C.B., & 
Pigott, B.) deft, had contracted as alleged, & he 
was therefore liable to repay to pltf. the calls so 
paid by him, & the declaration was rightly 
framed ; (Channel & Cleasby, BB.) no such 
contract existed as alleged, & therefore, without 
deciding that pltf. had no remedy at law against 
deft., pltf. could not recover upon the declaration 
as framed. — Davis v. Haycock (1869), L. R. 4 
Exch. 373 ; 38 L. J. Ex. 155 ; 20 L. T. 954. 

Annotations: — Consd. Bo wring v. Shepherd (1871), L. R. 
6 Q. B. 309. Reid. Fenwick v. Buck (1871), 19 W. Ii. 697. 

2078 . .] — Deft., through his 

brokers, purchased on the Stock Exchange of a 
jobber 100 shares in a joint-stock limited co., for 
15th of May, 1866. On the name day, May 14, 
the brokers handed a ticket with deft.’s name as 
the buyer to the jobber. This ticket having been, 
according to the custom of the Stock Exchange, 
divided, a “ split ” for fifteen shares came through 
various hands to the broker of pltf., who was the 
registered holder of. fifteen shares, & had, through 
his broker, sold fifteen shares to another jobber 
for delivery on May 15. On the receipt of deft.’s 
name pltf. executed a transfer of the shares to 
him, & pltf.’s broker handed the transfer & the 
certificates of the shares to deft.’s brokers, who 
accepted them on behalf of deft., & paid pltf.’s 
broker the price. Deft.’s brokers in handing in 
big name acted by the express authority of deft., 
& in accepting the transfer & paying the prio 
they acted according to the custom of the Stock 


tract, covenanting for himself, his 
exors., administrators, & assigns, to 
pay the amount of the shares he sub- 
scribed for, & afterwards, in May 
1836, sold his shares & assigned his 


scrip to B. In the Aug. of that year 
6 & 7 Will. IV, c. 132, was passed, 
Incorporating the subscribers into a 
co., but A. continued as the registered 
proprietor of their shares in the books 


of the co., & B. novor claimed any 
rights as such assignee, & was never 
recognised as such by the oo . : — Held : 
A. continued liable for the amount of 
calls on foot of the said five shares, 
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Exchange, though without any express authority 
of deft. The co. stopped payment on May 10, & 
on May 11 a petition was presented, & an order 
of the Ct. of Ch. for winding up the co. was after- 
wards made. On May 18, deft, refused to accept 
the shares, & pltf. was afterwards compelled to 
pay a call as the registered holder of the shares, 
upon which he brought an action against deft, for 
not indemnifying him against the calls : — Held : 
deft, was bound by the acceptance of the transfer 
by the brokers on his behalf & payment of the 
price, & a contract then arose between pltf. & 
deft., by winch deft, was bound to indemnify 
pltf. — Bowring v. Shepherd (1871), L. R. 6 Q. B. 
309 ; 40 L. J. Q. B. 129 ; 24 L. T. 721 ; 19 W. R. 
852, Ex. Ch. 

Annotation : — Mentd. Platt v, Rowe (Trading as Chapman 

& Rowe) & Mitchell (1909), 26 T. L. R. 49. 

2079. .]■ — B. bought of a jobber 

on the Stock Exchange shares in a co. for the next 
account day, which was the 27th of April. On 
May 10, which was the day on which the co. 
stopped payment, E. sold shares in the co. to a 
jobber on the Stock Exchange for cash, & the name 
of B. was passed to E.’s broker as the ultimate pur- 
chaser in the usual course of the Stock Exchange. 
F. executed a transfer to B., who paid the purchase 
money, & received the transfer & certificates, but 
did not execute the transfer, which was never 
registered. The co. was wound up & F. was placed 
on the list of contributories, & compelled to pay 
calls. On bill filed by F. to obtain repayment 
from B. of the amount of the calls & for an in- 
demnity : — Held : the case came within the 
principle of Hodgkinson v. Kelly , No. 2076, ante , 
& decree made in favour of pltf. with costs. — 
Fenwick v. Buck (1871), 24 L. T. 274 ; 19 W. R. 
597. 

2080. Purchaser’s name passed as 

transferee without authority.] — A. authorised his 
broker to sell shares in a co. ; B. authorised the 
same broker to buy shares in the same co. A sold- 
note was sent to A. upon which B.’s name appeared 
as purchaser, & a transfer was executed by A. & 
the purchase money paid to him. B. did not 
authorise the jobber to insert his name as a 
purchaser, & his name was not placed upon the 
register. The co. being wound up A.’s name was 
placed upon the list of contributories : — Held : 
B. must indemnify A. for all liability upon the 
shares subsequent to the transfer. 

The co. was wound up in June, 1866, & A. filed 
a bill for indemnity in Nov. following but with- 
drew it in consequence of the decisions. Subse- 
quently these decisions were not maintained : — 
Held : pltf. in now filing his bill was not debarred 
from relief on the ground of delay. — Pender v, 
FOX (1872), 20 W. R. 966. 

Authority of brokers generally, see Stock 
Exchange. 

2081* Name of infant passed as transferee — 

liability of Jobber.] — A jobber or dealer in shares 
oh the Stock Exchange contracted to purchase 
pltf. 's shares in a co., & gave in to pltf. ’s brokers 
a ticket with the name of the intended transferee, 
which had been passed on to him. After the 
execution of the transfer it was discovered that 
the transferee was an infant, of which neither 


party was previously aware, & pltf. became liable 
for calls. In a suit by pltf. against the jobber, 
seeking to make him liable to indemnify him in 
respect of the shares : — ■ Held : as by the usage of 
the Stock Exchange the jobber was, in the absence 
of fraud, discharged from liability when he had 
given the name of the transferee & paid for the 
shares, & as he had given all the further informa- 
tion required by the vendor, the suit against him 
could not be sustained. — Rennie v. Morris 
(1872), L. R. 13 Eq. 203 ; 41 L. J. Ch. 321 ; 25 
L. T. 862 ; 20 W. R. 227. 

Annotations : — Overd. Nickalls v. Merry (1875), L. R. 7 
H. L. 530. Refd. Maynard t*. Eaton (1873), 9 Ch. App. 
416, n. 

2082. .] — Pltf. through a stock- 

broker contracted with deft., a jobber, for sale of 
shares. On name day the, jobber gave pltf.’s 
broker a ticket with the name of the intended 
purchaser, L., which had been passed to him by 
another jobber. A transfer to L. was executed 
by pltf., but on discovery of L. being an infant, 
the transfer was never registered. Pltf. claimed 
indemnity against calls : — Held : deft, was not 
discharged from liability to the vendor until a 
person was named who was capable of contracting. 
— Nickalls v . Merry (1875), L. R. 7 H. L. 530 ; 
45 L. J. Ch. 675 ; 32 L. T. 623 ; 23 W. R. 663, 
H. L. ; affg. S. C. sub nom. Merry v. Nickalls 
(1872), 7 Ch. App. 733, L. JJ. 

Annotations : — Consd. Maynard v. Eaton (1873), 9 Ch. App. 
416, n. Refd. Brown v. Black (1873), L. R. 15 Eq. 363 ; 
Dent v . Nickalls (1874), 30 L. T. 644 ; Heritage v, Paine 
(1876), 2 Ch. D. 594. Mentd. Robinson v. Mollett (1875), 
L. R. 7 H. L. 802 ; Speight v. Gaunt (1883), 9 App. Cas. 1 ; 
Ellis v. Pond, [1898] 1 Q. B. 426 ; Levitt v . Hamblet, 
[1901] 2 K. B. 53; Oliver v. Bank of England. [1902] 
1 Ch. 610 ; Sheffield Corpn. v. Barclay, [1903] 2 K. B. 
580 ; Yongo v. Toynbee, [1910] 1 K. B. 215. 

2082a. Jobber accepting infant’s 

transferee.] — Where defts., stock jobbers, accepted 
an infant as transferee of pltf ’s. shares : — Held : 
they were liable to pltf. to indemnify him against 
calls. — Heritage v. Paine (1876), 2 Ch. D. 594; 
45 L. J. Ch. 295 ; 34 L. T. 947. 

Annotation : — Mentd. Re Richardson, Ex p. St. Thomas's 
Hospital, [1911] 2 K. B. 705. 

2083. Subsequent rescission & com- 

promise — Liability of purchaser.] — Deft, purchased, 
through his broker, 300 shares in a joint-stock co., 
& gave directions that they should be trans- 
ferred into the name of his son, G . On the same 
day pltf. instructed his broker to sell 100 shares 
in the co., & they were bought by deft.’s broker, 
on his account, through a jobber in the ordinary 
wav, & were transferred to G., & were registered 
in nis name. At that time G. was an infant, of 
which fact pltf. was not aware. Soon afterwards 
the co. was wound up voluntarily, & G. then 
brought an action by his father, as next friend, 
against pltf., who was an auditor of the co., 
charging him with fraud in selling the shares, 
knowing that the co. was in an insolvent condition, 
& claiming damages. The action was compro- 
mised on the terms that all charges of fraud should 
be withdrawn, & that the purchase money should 
be repaid to G. The liquidators, on discovering 
that G. was an infant, susbtituted the name of the 
pltf. for his as a contributory of the co. Pltf. then 
filed a bill against deft., charging that he was the 
real purchaser of the shares, & that pltf. was not 
aware of that fact when he entered into the com- 
promise with G., & claiming to be indemnified by 

of the transfers to the managing 
director for behoof of the co. 8c the 
names of the sellers were removed 
from the register, & the name of the co. 
alone was registered 8c entered upon 
the list of shareholders. Six years 


made after the said assignment, as the 
proprietor thereof, within the statute. 
— Dublin & Drogheda Rt. Go. v . 

6 1. L. R. 239 ; Jebb 8c B. 

t. Transfer to company — Transfer 


illegal — Transferor’s name replaced on 
register, ] — Certain shareholders in a 
public co. sold their shares to B., the 
managing director of the co., as he 
alleges, In trust for the oo. Later, 
the director by minute approved 




Part III. — Companies under Companies (Consolidation) Act, 1908, etc. 331 


deft* against all loss in respect of the transaction : 

— Held : pltf. was entitled to be indemnified, & 
he was not precluded from maintaining the suit 
by the compromise with G. On appeal : — Held : 
the compromise was an effectual bar to pltf.’s 
claim to relief, & the fact of his ignorance that 
deft, was the real owner of the shares was im- 
material. — Maynard v. Eaton (1874), 9 Oh. App. 
414 ; 43 L. J. Ch. 641 ; 30 L. T. 241 ; 22 W. R. 
457, L. C. & L. JJ. 

See , generally , Stock Exchange. 

2084. Transfer to nominee of purchaser.] — Pltf. 
sold on the Stock Exchange twenty shares in a 
joint-stock co. to P. for the account day. Deft., 
on a different day, & at a different price, but for 
the same account day as that for which pltf. had 
sold, bought of P. in like manner, on the Stock 
Exchange, twenty shares in the same co. Before 
the account day deft, gave the name of C. as the 
transferee of the shares he had bought, & a deed 
of transfer of the shares from pltf. to C. was duly 
made under seal, & executed by both pltf. & 0. 

& the purchase money paid to pltf. The co. being 
shortly afterwards in a course of winding-up, & 
the liquidators refusing to register the transfer of 
pltf.’s shares, pltf. was put on the list of con- 
tributories in respect of such shares, & obliged 
to pay a call on them : — Held : pltf. was not 
entitled to be indemnified by deft, against such | 
call. — Torrington v. Lowe (1868), L. R. 4 C. P. 1 
26; 38 L. J. C. P. 121 ; 19L.T.316; 17 W. R. 78. 

Annotation : — Consd. Maxtod v. Paine (1871), L. K. 6 Exck. 
132. 

2085. .1 — A., through his broker, sold 

shares to a jobber, from whom B. had agreed to 
purchase the same number of shares, giving the 
name of C., one of his workmen, as the person to 
whom the shares were to be transferred. A. 
executed the transfer to 0., & afterwards received 
the purchase-money ; but from the winding-up 
of the co. the transfer was not registered, & shares 
still remained in the name of A. : — Held : B., as 
the real purchaser & equitable owner, was bound 
to indemnify A. against all calls in respect of the 
shares. — Castellan v. Hobson (1870), L. R. 10 
Eq. 47 ; 39 L. J. Ch. 400 ; 22 L. T. 575 ; 18 
W. R. 731. 

Annotations : — Reid. Maxted v. Paine (1871), L. It. 6 Exch. 
132 ; Brown v. Black (1873), L. K. 15 Eq. 363 ; Maynard 
v. Eaton (1873), 9 Ch. App. 416, n. ; Nickalls v. Merry 
(1875), L. R. 7 H. L. 539; Hardoon v. Belilios, [19011 
A. C. 118. Mentd. Rainage v. Womack, [1900] 1 Q. B. 
116 ; Tolhurst v. Associated Portland Cement Manufac- 
turers (1900), Tolhurst v. Associated Portland Cemont 
Manufacturers (1900) & Imperial Portland Cement Co., 
[1903} A. C. 414. 

2086. .] — Maxted v. Paine, No. 2217, post. 

2087. Without authority of nominee — 

Delay in repudiation — Subsequent dealings.]— 

Pltf. sold shares in a co. through a broker, to W., 
who was the managing director of the co. On 
the settling day the broker, by W.’s instructions, 
gave the name of G., as the real purchaser, & the 
transfers were made out to G., & sent to him. W. 
also passed a cheque on the co.’s bankers for the 
amount of the purchase money to the debit of G., 
& informed G. what he had done. G. refused to 
execute the transfers, but did not inform pltf., or 
return the transfers, but retained them till the 
co. was wound up, & then handed them to the 
secretary as a security for the money carried to 
his debit : — Held : . G. was precluded by his 
conduct from denying that he was the purchaser 


of the shares, & he was bound to indemnify pltf. 
against the calls, & to pay the costs of pltf. & W. — 
Shepherd v. Gillespie (1868), 3 Ch. App. 764 ; 
38 L. J. Ch. 67 5 19 L. T. 196 ; 16 W. R. 1133, 


L. JJ. 

Annotations : — Reid. Coles v. Bristowe (1868), L. R. 6 Eq. 
149 ; Cruse v. Paine (1868), L. R. 6 Eq. 641 ; Paine e. 
Hutchinson (1868), 16 W. R. 553 ; Crabb v. Miller (1871), 
24 L. T. 219 ; Maynard v. Eaton (1873), 9 Ch. App. 
416, n. 

2088. Delay by vendor in claiming indemnity.] — 
Pender v. Fox, No. 2080, ante. 

The contract for sale of shares generally .] — See 


Sect. 17, ante . 

Refusal by director to register transfer .] — See 
Sect. 13, sub-sect. 5, ante. 

Effect of winding tip on transfers.] — See, gene- 
rally, Sect. 23, sub-sect. 14, post . 

Pleading.] — See No. 2117, post . 

Liability of transferee of shares issued as fully* 
paid — Notice of circumstances of issue.] — See No. 
1851, ante . 


(c) On Death of Shareholder . 
See Sect. 24, sub-sect. 1, post. 


(d) Shares owned by Married Women. 

2089. Whether husband or wife liable — Shares 
owned by wife before marriage — Formalities re- 
quired by company not complied with by husband — 
Dividends received by husband.] — The deed of 
settlement of a banking co. provided that the 
husband of a female shareholder should not be 
entitled to be a shareholder until he had gone 
through certain formalities set out in such deed. 
A. married B., a female shareholder. A. did not 
comply with these formalities, but received the 
dividends from time to time declared on the 
shares, & signed the dividend warrants in this 
manner, “ A. pro B.” -.—Held : A. was properly 
put on the list of contributories. — Re North of 
England Joint-stock Banking Co., Burlinson’s 
Case (1849), 3 De G. & Sm. 18 ; 18 L. J. Ch. 250 ; 
13 L. T. O. S. 278 ; 13 Jur. 849 ; 64 E. R. 361. 


Annotation Reid. Re Northumberland & Durham District 

Banking Co., Exp. Luard (1859), 29 L. J. Ch. 185, 

2090. Dividends not received by 

husband.] — The deed of settlement of a banking 
co. provided that the husband of a female share- 
holder should not be entitled to be a shareholder 
until he had gone through certain formalities set 
out in such deed. A. married B., a female share- 
holder, but took no steps whatever in respect of 
the shares, & never received any dividend 
Held : A. was properly put on the list of contri- 
butories. 

Semble : in this case the name of B. ought to 
be put on the list of contributories with that of A. 
— Re North of England Joint-Stock Banking 
Co., Sadler’s Case (1849), 3 De G. & Sm. 36 ; 
18 L. J. Ch. 251 ; 13 L. T. O. S. 320 ; 13 Jur. 
674 ; 64 E. R. 369. * 

Annotation : — Refd. Re Northumberland & Durham District 

Banking Co., Exp. Luard (1859), 29 L. J. Ch. 185. 

2091, — — Shares remaining registered in 

wife’s unmarried name — Effect of notice of mar- 
riage.] — 1856 Act has not taken away the liability 
of the husband of a female shareholder to be placed 
on the list of contributories in her right m respect 
of shares belonging to her, but in respect of which 
he has done no act to make himself a member ot 

the co. 


afterwards, the directors having been 
advised that the oo. was not entitled to 
hold its own shares, the names of the 
original holders of the shares were 
replaced on the register :—Hdd : on a 


stition at the instance ot the sellers 
ir rectification, the directors having 
^proved ot the transfer to B. for 
moot of the oo., the names of 
rtitloners had been properly removed 


from the register & the co. was not 
entitled to replace them.— Gardiners 
v. Victoria Estates Co., Ltd. (1885), 
12 R. (Cfc. of Sess.), 1356 ; 22 So. L. R, 
888.— SCOT. 
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Sect, 21. — Calls on shares: Sub-sect . 4, B, (d) & C . 
(a) & ( b); sub-sect, 5, A, (a).] 

L. was, before her marriage, the registered 
owner of shares in a banking co. Upon her 
marriage a settlement was executed, by which the 
shares were assigned to trustees upon trusts 
excluding the husband, but the trustees did not 
accept the trusts, & the shares continued registered 
in the lady’s former name. It was not proved 
that the co. had notice of the marriage or of the 
settlement. The co. was afterwards registered 
under Joint Stock Banking Companies Act, 1857 
(c. 49), & wound up under 1850 Act & the above 
Act of 1857 : — Held : the name of the husband 
in right of his wife must be, placed on the list of 
contributories as well as that of the wife. 

Semble : notice to the co. of the marriage & of 
the settlement would not have altered the case. — 
Re Northumberland & Durham Banking Co., 
Luard’s Case (1860), 1 De G. F. & J. 533 ; 29 
L. J. Ch. 269 ; 2 L. T. 3 ; 6 Jur. N. S. 331 ; 8 
W. R. 297 ; 45 E. R. 468, L. JJ. 

Annotation : — Apld. Re Northumberland, etc. Banking Co., 

Ex p. Dixon’s Exors. (1860), 1 Drew. & Sm. 225. 

2092. Shares acquired by wife after mar- 

riage — Out of separate estate.] — A married woman 
became, by such description, a registered share- 
holder in a joint-stock banking co., having pur- 
chased the shares with money arising from her 
separate estate. The husband occasionally re- 
ceived the dividends on the shares, but always 
signed the receipts as his wife’s agent. Though 
not a registered shareholder, he attended some 
meetings, & once held the proxy of an absent j 
shareholder, which, according to the deed of settle- ! 
rnent, a shareholder alone could do, & he took j 
part in the proceedings. Previously to the dis- j 
solution of the co., his name had been substituted, 
without his consent, for that of his wife, in the 
share register : — Held : he was not a contributory 
under Joint-Stock Companies Winding-up Act, 
1848 (c. 45), & his name was, upon motion, 
ordered to be struck out of the list. 

Semble : liability to creditors of the co. is not 
of itself sufficient to make a person a “ contribu- 
tory ” within that Act. — An gas’s Case (1849), 1 I 
De G. & 8m. 560 ; 63 E. R. 1194 ; sub nom. Re 
North op England Joint-Stock Banking Co., | 
Ex p . Anuas, 12 L. T. O. 8. 346 ; 13 Jur. 76. 
Annotation : — Distd. Re North of England Joint-Stock j 

Banking Co., Burlinson’B Case (1849), 3 De G. & Sm. 18. 

2093. Intention to bind separate | 

estate.] — The separate estate of a married woman j 
is bound by her debts, obligations, & engagements, 
contracted for herself upon the credit of that 
estate ; & whether such obligations were so con- 
tracted must be judged of by the circumstances 
of each particular case. There is nothing in the 
nature or a joint-stock co., in the absence of any 
special clauses in the deed of settlement, to prevent 
a married woman being a shareholder in her own 
right, so as to bind her separate estate. There- 
fore, where a married woman, having separate 1 
estate, contracted to take shares in her own name 
in a joint-stock co., which was afterwards wound 
up, the ct., being of opinion that such contract was 
entered into upon the credit of her separate estate, 

& that the deed of settlement did not exclude 
married women from being shareholders so as to ; 


bind their separate estates, placed the married 
woman on the list of contributories in her own 
right, so as to bind her separate estate . — Re Leeds 
Banking Co., Matthewman’s Case (1866), L. R. 
3 Eq. 781 ; 36 L. J. Ch. 96 ; 15 L. T. 266 ; 12 
Jur. N. 8. 982 : 15 W. R. 146. 

Annotation : — Retd. Butler v . Cumpeton (1868), L. R. 7 

Eq. 16. 

2094. Knowledge of company ] — 

Re Fire Re-Insurance Corpn., Belcher’s Case, 
[1883] W. N. 94. 

2095. By gift — Formalities required 

by company not complied with.] — Shares in a 
joint-stock co, were transferred for value to 1., a 
married woman, described as the wife of R., who, 
as to some of the shares, signed the notice of 
transfer, & expressed his approval thereof. I. paid 
a call, & received dividends, which were paid to, 
received, & acknowledged by her. It turned out 
that the shares were purchased in I.’s name by 
her aunt, who died, leaving by her will all her 
property to I. to her separate use. Certain pro- 
visions in the deed of settlement relating to a 
female shareholder marrying were not complied 
with. Upon the winding up of the co. : — Held : 
neither I. nor R. were liable to be retained on the 
list of contributories . — Re Northumberland & 
Durham District Banking Co., Ex p, Rhodes 
(1859), 7 W. R. 510. 

2096. Extent of husband’s liability — Purchase of 
shares by company — Under constitution of com- 
pany.] — Re Vale op Neatii & South Wales 
Brewery Co., White’s Case, No. 2575, post. 

2097. Shares remaining registered in wife’s 

name — Death of wife before winding up.] — A., a 
feme sole , being entitled to shares in a co., married 
B. Nothing was done with the shares, which 
continued to be in the name of A. A. died : — 
Held : B. was not liable as a contributory, under 
Joint-Stock Companies Winding-up Act, 1848 
(c. 45), in respect of losses or liabilities as to the 
shares before or after the coverture . — Re Vale op 
Neath Brewery Co., Kluiit’s Case (1850), 3 
De G. & 8m. 210 ; 19 L. J. Ch. 385 ; 15 L. T. O. S. 
84 ; 14 Jur. 898 ; 64 E. R. 448. 

Annotation .—Reid. He Vale of Neath & South Wales 

.Brewery Co., Exp. Wood (1853), 22 L. J. Ch. 365. 

2098. Shares owned by wife before marriage 

— Settlement before marriage to use of wife.] — A 

woman, being entitled absolutely to shares in a 
co., married in May, 1878, & before the marriage 
the shares were settled for her own benefit. Upon 
the winding up of the co. : — Held : the liability 
of the husband to contribute to the assets of the 
co. was not limited by Married Women’s Property 
Act, 1874 (c. 50), to the interest acquired in right 
of his wife, but he was liable as a contributory in 
his own right under 1862 Act, s. 78 . — Re West of 
England Bank, Ex p. Hatcher (1879), 12 Ch. D. 
284 ; 48 L. J. Ch. 723 ; 41 L. T. 181 ; 27 W. R. 
907. 

See, generally , Husband & Wife. 

C. Extent . 

(a) Interest . 

See Civil Procedure Act, 1833 (c. 42), s. 28. 

2099. Power to order — Notice of intention to 
charge — Interest provided for in articles.] — A 

notice of a call on a contributory under a volun- 


PART III. SECT, 21, SUB-SECT. 4.— 

C. (a). 

a. Where shares forfeited for non- 
payment of call — Construction of 
articles.) — Deft, was shareholder in oo. 
which had made call which deft, had 
not paid, &deft.'s shares were forfeited 


for non-payment of this call. Later, 
the oo. made a second call, payable by 
instalments. By the arts, of assoon. it 
was provided that any member whose 
shares have been forfeited shall not- 
withstanding be liable to pay, & 
shall forthwith pay to co. all oalls, 
instalments, interest & expenses, etc., 


until 
Sc the 
of sue 

they think fit. The co. sued deft, for 
amount of second call beforo last two 
instalments had become due : — Held : 
whole call was “ owing ” at time of 
forfeiture & deft, was liable. — Land 


payment at rate of 10 per cent, 
directors may enforce payment 
h moneys or any part thereof as 
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tary winding up under the supervision of the ct., 
stated that if the call was not paid at the time 
appointed, interest would be charged thereon at 
the rate of 5 per cent. The articles provided for 
interest on calls : — Held : the notice that interest 
would be charged came within Civil Procedure 
Act, 1833 (c. 42), s. 28, & the ct. ordered the con- 
tributor to pay the call, with interest thereon up 
to the date of payment. — Re Overend, Gurney 
& Co., Ex p. Lintott (1867), L. R. 4 Eq. 184 ; 36 
L. J. Ch. 510 ; 16 L. T. 228 ; 15 W. R. 617. 
Annotations: — Gonad. Re Overend, Gurney (1868), 18 L. T. 
504. Apld. Re Welsh Flannel & Tweed Co. (1875), 
L. K. 20 Eq. 360. 

2100. Condition precedent.] — By the 

arts, of assocn. of a co. overdue calls were to carry 
interest at 25 per cent., &, by clause 50, it was 
provided that the forfeiture of a share should 
involve the extinction at the time of the forfeiture 
of all interest in, & all claims & demands against, 
the co. in respect of the share, & all other rights 
incident to the share, but that the shareholder 
should, notwithstanding, be liable “ to pay to the 
co. all calls owing on such share at the time of 
such forfeiture ” : — Held : (1) upon the construc- 
tion of the arts., a member whose shares had been 
forfeited for non-payment of a call was liable to 
pay the call, but not any interest upon it ; (2) 
interest was not payable under Civil Procedure 
Act, 1833 (c. 42), s. 28, no notice having been 
given after the forfeiture claiming interest on the 
sum made payable by clause 50. — Re Blakely 
Ordnance Co., Stocken’s Case (1868), 3 Ch. 
App. 412 ; 37 L. J. Ch. 230 ; 17 L. T. 654 ; 16 
W. R. 322, L. J. 

Annotations : — As to { 1) Consd. Faure Electric Accumulator 
Co. v. Phillipart (1888), 58 L. T. 525. Generally, Mentd. 
Re Accidental & Marino Insce. Corpn., Bridget's Case, 
Neill’s Case (1869), 4 Ch. App. 266 ; Ladies’ Dross Assocn. 
v. Pulbrook (1900), 69 L. J. Q. B. 705 ; ltandt Gold 
Mining Co. v. Wainwright, [1901 J 1 Ch. 184. 

2101. Up to what date payable — Disputed liability 
to call — Money paid to special account pending 
appeal — Interest payable till applied.] — Certain 
contributories in a co. disputed their liability to 
be such, & appealed to the House of Lords. 
Meanwhile a call was made. The notice of the 
call contained an intimation that if it should not 
be paid interest at £5 per cent, per annum would 
be charged. At their request, they paid the call 
into the bank, not to the liquidators’ general 
account, but to one entitled as a security account, 
to await the decision of the House of Lords. 
Afterwards that decision was unfavourable to 
them, & the money was applied for the purposes 
of the winding-up : — Held : the contributories 
who had paid their money to the security account 
were liable to pay interest upon it until the time 
when it was applied . — Re Overend, Gurney, & 
Co., Barrow’s Case (1868), 3 Ch. App. 784 ; 38 
L. J.Ch. 15; 19 L. T. 271; 16 W. R. 1160, L. JJ. 

Annotation: — Retd. Re Welsh Flannel & Tweed Co. (1875), 
L. B. 20 Eq. 360. 


2102. Where shares forfeited for non- 

yment of call — Up to date of forfeiture.] — Faure 
lectric Accumulator Co., Ltd. v. Phillipart, 

No. 2040, ante. 

2103. At what rate— Rate fixed by notice ol call.] 

— Re Overend, Gurney, & Co., Barrow’s Case, 
No. 2101, ante . 

2104. Provision in articles — Only applies to 

calls by directors — Rate in liquidation five per 

cent.] — A co.’s arts, of assocn. provided that calls 
should be made at the discretion of the directors, 
& should not exceed £2 per share, & that unpaid 
calls should bear interest at 10 per cent. A notice 
having been issued to the shareholders of the 
intention to wind up the co., a meeting was held 
at which a resolution was passed for a voluntary 
winding-up, & at a subsequent meeting, without 
any express notice, liquidators were appointed. 
The liquidators then made a call of £3 per share, 
without providing for interest on unpaid calls. 
An order having been made some time afterwards 
continuing the winding-up under supervision, the 
liquidators took out a summons to enforce pay- 
ment of the unpaid calls with interest at 10 per 
cent. : — Held : the liquidators had power to make 
the call of £3 per share, the arts, referring to calls 
by directors only, & the unpaid calls were charge- 
able with interest at 5 per cent, only, under Civil 
Procedure Act, 1833 (c. 42), s. 28.— Re Welsh 
Flannel & Tweed Co. (1875), L. R. 20 Eq. 360 ; 
44 L. J. Ch. 391 ; 32 L. T. 361 ; 23 W. R. 558. 

2105. Where shares forfeited for non-payment 
; of call — Construction of articles.] — Re Blakely 

Ordnance Co., Stocken’b Case, No. 2100, ante . 

2106. Call payable after forfeiture.]— 

Faure Electric Accumulator Co., Ltd. v. 
Phillipart, No. 2049, ante. 

See , also , No. 7926, post. 

(b) Other Cases. 

2107. Damages — For default In payment — Com- 
pany unable to borrow — Position of company not 
caused by shareholder’s default.] — Bahamas 
(Inagua) Sisal Plantation, Ltd. v. Griffin 
(1897), 14 T. L. R. 139. 

Right of set-off.] — See Nos. 2132-2134, 2815, 
post. 


Sub-sect. 5. — Recovery of Calls. 

A. By Action. 

(a) In General. 

2108. When action lies— Call payable by instal- 
ments.] — A joint-stock co., haying power to make 
calls upon its members, may divide a call into two 
instalments, provided the whole call do not exceed 
the amount for which the co. is authorised to make 
a single call within the time in the course of which 
the instalments are payable. But, sembUt no 



Mortgage Bank of Victoria, Ltd. v. 
McConnell (1902), 28 V. L. B. 19. — 

AUS. 

b. .] — By the artB. of 

assocn. of a co. it was provided that 
“ any member whose shares have been 
forfeited shall notwithstanding be 
liable to pay to the oo. all calls, instal- 
ments, Interest & expenses owing upon 
sueh shares at the time of suon for- 
feiture.** 

By Cos. Act, 1890, s, 16, moneys 
owing by a member to tbe oo. con- 
stitute a specialty debt. Deft, was 
sued for calls on shares & interest on 
such calls. The calls were made more 
than six years before the commence- 
ment of the action, but the shares had 
been forfeited only three years before : 


— Held : the effect of tbe art. of assocn. 
was either to continue the old liability, 
which under the Act was a specialty 
debt, or to create a new liability as from 
the date of forfeiture, & in either case 
Stat. Limitations would not operate, & 
deft, was liable. — Gillespie & Co. v. 
Reid, [19053 V. L. R. 101.— AUS. 

c. Right to recover interest on calls.) — 
Nasmith v. Dickey (1879), 44 U. C. R. 
414.— CAN. 

d. Fine for non-payment of calls — 
How enforced .] — A rule of a co. pro- 
vided that if a shareholder neglected to 
pay a call at the time specified for pay- 
ment, he should be fined 6 d. per week 
so long as It remained unpaid. The 
rules contained no provision for enforc- 
ing payment of the fine : — Held : this 


s a liquidated sum as per Interest, & 
i a penalty, & the amount of fines 
jht be set off in a suit for recovery 
a dividend payable by the co.— 
rcriKTT v. Hardy (1868), 5 W. W. 
1*B. 59.— AUS. 

), From what date payable.] — In 
action for unpaid calls on stock 
erest on tbe unpaid amount was 
>wed from the time when the last 
l on stock became due. — Provincial 
jurance Co. v. Cameron (1881), 


PART III. SECT. 21, SUB-SECT. 5.— 
A. (a) . 

f. When action lies — Effect of for - 
feifure.}— By tbe arts, of assocn. of a 
co. it was provided that any member 
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Sect, 21 . — Calls on shares: Sub-sect. 5, A . (a) & (fr).J 

action of debt for calls can be brought against a 
defaulter until the whole call is due. — Architects, 
Civil Engineers, etc. Insurance Co. v . Wilson 
(1850), 16 L. T. O. S. 124. 

Right of action not merged in or destroyed 

by balance order,] — See No. 6303, post. 

2109, In what name action brought — Company 
governed by deed of association — & private Act.] — 
By the deed of settlement of a joint-stock co., 
dated Oct. 25, 1836, the subscribers covenanted 
with certain members of the co., named in the 
deed, in the usual way, & it was provided, amongst 
other things, that the directors should have the 
power of making calls, Sc that the calls should be 
duly paid by the proprietors. An Act of Parlia- 
ment was subsequently passed, 3 & 4 Viet., 
c. xxvi., to enable the co. “ to sue Sc be sued in the 
name of any one of these directors, or their 
secretary, & to raise money for carrying on their 
works.” This Act provided “ that all actions, 
suits, etc. to be commenced, instituted, prosecutes, 
etc. by or against the co., upon any contract, 
covenant, or agreement then made, or thereafter 
to be made, to or with the co., or to or with any 
person or persons in trust for the co., should & 
lawfully might be commenced, instituted, etc., by 
or against the secretary for the time being, or by 
Sc against any one of the elected directors for the 
time being, as nominal plt-f. or deft., etc. whether 
deft, in any suit, etc., to be brought by the co., 
should be a proprietor in the co. or not ” : — Held : 
an action of debt for calls against a member of the 
co. was properly brought on the deed in the name 
of the secretary. — Skinner v. Lambert (1842), 4 
Man. Sc G. 477 ; 2 Dowl. N. S. 132 ; 5 Scott, N. It. 
197 ; 11 L. J. C. P. 237 ; 134 E. R. 196. 

Annotation : — Apld. Smith v. Goldsworthy (1843), 4 Q. B. 

430. 

Compare No. 7979, post 

2110. How tried — Whether by special jury — 
Difficult questions of fact.] — In an action for calls, 
there being a special plea that the calls were to 
raise capital for an illegal amalgamation, deft. 


not appearing, the judge certified for a speda 
jury, as the plea might have raised difficult 
questions of fact, fit for a special jury to try.— 
London Bank op Scotland v. Marshall (1865) 
4 F. Sc F. 1046, N. P. 

2111. Plea of never indebted.] — In 

an action for calls, plea, never indebted, a cer- 
tificate for special jury was refused. — Humber 
Iron Co. v. Jones (1865), 4 F. Sc F. 1047, 
N. P. 

2112. Procedure under R. S. C,, Ord. 14 — Leave 
to defend — Disputed liability of underwriter — On 
agreement between underwriter Sc promoter.] — An 
action by a gold mining co. against a shareholder 
to recover sum due from him in respect of shares 
Sc calls. The claim was for £700 for allotment of 
4a. per share, on 1,000 shares in the co. allotted to 
deft, as member at his request, Sc for two calls of 
5a. each on 1,000 shares of which deft, was alleged 
to be holder. The defence was that by an agree- 
ment between deft. Sc W., a promoter of the co., 
deft, was to underwrite 1,000 shares at 4a. a share, 
that is to be liable for such amount in the event of 
the public not taking shares to the amount of 
£50,000, but with a proviso that this agreement 
should not be binding unless shares to the amount 
of £50,000 should be so underwritten. Only 
5,000 shares were applied for by the public, Sc it 
was sought to make deft, liable on his agreement. 
The case for the co. was that the co. could not 
be affected by the agreement with 4 4 a promoter,” 
the co. having been afterwards registered Sc in- 
corporated. On that ground the co. sought to 
obtain summary * jurisdiction against deft., but 
the judge at chambers had given him leave to 
defend unconditionally against which the co. 
appealed: — Held: there was a serious question 
to be tried in the cause as to the agreement & 
the liability of the co. upon it, & the order would 
be upheld Sc the appeal dismissed. — Ironclad 
(Australia) Gold Mining Co. v. Gardner (1887), 
4 T. L. R. 18. 

On ground of misrepresentation in 

prospectus.] — See Nos. 572, 573, ante . 


wIiobo shares have been forfeited shall 
notwithstanding he liable to pay to the 
co. all ealls, instalments, interest & 
expenses owing upon such shares at the 
time of such forfeiture. By Cos. Act, 
1890, s. 16, money owing by a member 
to the co. constitutes a specialty debt. 
Deft, was sued for calls on shares & 
interest on such calls. The calls were 
made more than six years before the 
commencement of tho action, but the 
shares had been forfeited only three 
years before : — Held ; the effect of the 
art. of assocn. was either to continue 
the old liability, which under the act 
was a specialty debt, or to create a new 
liability as from the date of forfeiture, 
& in either ease the Stat. Limitations 
would not operate, Sc deft, was liable. — 
Gillespie Sc Co. v . Reid, [1905] 
V. L. R. 101.— AUS. 

g. — — Provision for forfeiture as 
alternative. ) — By the Marmora Foundry 
Act, 1831, the stock subscribed for 
“ shall be due Sc payable to the said 
co.” in the manner mentioned in the 
Act ; Sc in case of non-payment such 
shares shall be forfeited & sold: — 
Held : the co. wore not restricted to 
the remedy by forfeiture ; but might 
bug a shareholder for o&lls. — Marmora 
Foundry Co. v, Jackson (1859), 9 
U. C. R. 509.— CAN. 

h. Forfeited shares unsold .] — 

The limitation of fourteen days pro- 
vided by Co. *s Act, 1908, s. 352, 
within which proceedings for the 
recovery of unpaid calls must be taken, 
does not apply where shares have been 
forfeited Sc put up for auction under 


seotB. 353-356, & a co. may proceed 
under sect. 357 (2) for the recovery of 
unpaid calls on the forfeited shares 
where no sale results. — Kapanga Gold- 
Mining Co., Ltd. v. Bridson (1910), 
30 N. Z. L. II. 9. — N.Z. 

k. Acceptance of promissory 

note by company.] — The fact that a co, 
haB taken a promissory note for the 
amount payable upon a subscription 
for shares does not prevent action 
against tho subscriber under Joint- 
Stock Cos. Act, s. 48, if the note is 
overdue & unpaid, & the facts indicate 
the intention of tho co. not to issue the 
shares so as to give the subscriber con- 
trol of them before payment of the 
note. — Canada Furniture Co. v. 
Banning, [1918] 1 W. W. R. 31 ; 39 
D. L. R. 313.— CAN. 

l. In what name action brought.] — 
A mining co. sued for calls in the name 
of the G. S. Gold M. Co. by which 
name it was known to deft.. Sc it w&b 
not proved that any other co. existed 
with a similar style. The certificate 
of registration produced gave the name 
as the G. S. Quartz M. Co. : — Held : 
the variance was fatal. — Iredalk v. 
Guiding Star Gold Mining Co. 
(1867), 4 W. W. Sc A’B. 198.— AUS, 

m. Treasurer of company. ] — 

The contract of ©o-parfcnery of a 
joint-stock co. provided, as the mode in 
whioh the partners might sue Sc be sued, 
that “ the proprietors shall use Sc do 
diligenoe for implement of this present 
agreement in name of the treasurer. Sc 
in all other cases in the name of the 
person or persons in whose favour the 


deed or instrument is conceived on 
which action or diligenoe is to be 
instituted.” Several partners of the 
co. undertook obligations on their 
personal oredit for behalf of the co., 
which obligations were ratified & 
approved of by the shareholders. A 
resolution having been adopted by the 
co. to make a call upon the share- 
holders for the purpose of relieving 
their partners from these obligations: 
— Held : the treasurer, with consent of 
the committee of management, was 
entitled to insist in an action against a 
shareholder who had refused payment 
of the call. — Sturrock v. Thoms' 
Executors (1851), 13 Dunl. (Ct. of 
Hess.) 762 ; 23 Sc. Jur. 335.-HSCOT. 

n. What must be proved.] — Re 
International Electric Co., Mc- 
Mahan’s Case (1914), 31 O. L. R. 348. 
-CAN. 

o. Enforcement of order of court,] 
— Under a Rulo of Ct. in respect to the 
winding up of insolvent cos., it was 
prescribed that an order for the pay- 
ment of calls should have the same 
effect as a judgment for the payment of 
money, & should be entered as a judg- 
ment by the prothonotary. — Re Cun- 
ningham, 20 C. L. T. 47. — CAN. 

p. Proof of proprietorship .] — The 
effect of 6 Geo. IV. c. clxxxi. s. 17, 
which directs that in an action for calls 
it shall only be necessary to prove that 
deft., at the time of making the call, 
was a proprietor of a share or shares of 
the Arigna Iron Sc Coal Co., etc.. Sc 
makes the production by the secretary, 
clerk, or other offloer of the co., of 
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2118. Only on payment Into oourt ot 

lull amount.] — C onsolidated Finance Corpn., 
Ltd. v . Rowntree (1911), 40 L. Jo. 458. 

See, generally , Practice & Procedure. 

2114. What must he proved — Making of call — 
Construction of articles.]— Cornwall Great 
Consolidated Lead & Copper Mining Co., Ltd. 
v . Bennett, No. 2050, ante. 

2115. Proof of call — Minute confirming unsi gned 
minute of resolution — Insufficient.] — Cornwall 
Great Consolidated l .ead & Copper Mining 
Co., Ltd. v. Bennett, No. 2050, ante. 

2116. Discontinuance of action — Company in 
liquidation — Summons for balance order — Not 
stayed until oosts paid.] — Where a co. commenced 
an action against a shareholder for calls, but after- 
wards went into voluntary liquidation, Sc the 
liquidator discontinued the action, Sc then took 
out a summons against the shareholder for a 
balance order, the shareholder is not entitled to 
a stay of proceedings on the summons till his taxed 
costs of the discontinued action have been paid, 
but is entitled to set off these costs against any 
sum which the liquidator may recover against 
him under the summons. — Re United Service 
Assocn. (1901), 1 Oh. 97 ; 70 L. J. Ch. 15 ; 84 
L. T. 145 ; 49 W. R. 216 ; 8 Mans. 97. 

(6) Defences . 

2117. What defences can be raised — Agreement 
for shareholder to transfer shares to trustee for 
company — Accepted by company — Calls made after 
transfer.] — Action by a joint-stock co., incor- 
porated under 1844 Act, against a shareholder, for 
a call. Pleas, (1) on equitable grounds : that 
before the call deft., being then a director, agreed 
with the other directors that he should retire 
from the co., & transfer his shares to the secretary 
as trustee for the co., Sc should be released Sc 
indemnified by the co. from all liability to the co.’s 
debts ; that deft, carried out his part of the agree- 
ment ; Sc that the transfer “ was duly entered, 
registered, & accepted by the co.” ; (2) that, after 
the call, pltfs. sold their business to another co., 
on the terms that the co. should take upon them- 
selves all the liabilities of pltfs., including those 
in respect of which the call was made, Sc that the 
claim in the declaration mentioned was, by the 
sale on the terms aforesaid, Sc with the consent 


of deft. Sc pltfs., fully satisfied Sc discharged. On 
demurrer: — Held: (1) the first plea was good; 
upon the pleadings, the transfer Sc acceptance 
must be taken to have been made according to 
the provisions of the statute, Sc sects. 27 Sc 29 did 
not apply to contracts, by the directors, of this 
description $ (2) the second plea was bad. — 

Plate Glass Universal Insurance Co. v. 
Sunley (1857), 8 E. Sc B. 47 ; 26 L. J. Q. B. 316 ; 
29 L. T. O. S. 277 ; 4 Jur. N. S. 8 ; 120 E. R. 18 ; 
siib nom. Plate Glass Universal Insurance 
Co. v . Lumley, 5 W. R. 727. 

Annotation: — As to (1) Refd. Haddon v. Ayer s (1858), 1 
E. Sc E. 118. 

2118. Sale of business of company — Call 

made before sale.] — Plate Glass Universal In- 
surance Co. v . Sunley, No. 2117, ante . 

2119. Agreement to take shares part of 

arrangement — Remainder fraudulent Sc ultra vires 
the company.] — Odessa Tramways Co. v. Men- 
del, No. 1533, ante . 

Account stated.] — See No. 2383, post. 

Contract to take shares induced by mis- 
representation.] — See Sect. 17, sub-sect. 1, G. (d)> 
ante. 

See , also, No. 2129, post. 

In prospectus.] — See Sect. 8, sub- 
sect. 3, C. (a), ante. 

2120. Contract to take shares induced by 

fraud— Fraud of directors as a board — Pleading.] — 

In action by a co. for calls, plea : that deft, was 
induced to become a holder of shares by means of 
the fraud of pltfs. : — Held : fraud of the directors 
as a board & as a body was fraud within the plea 
Sc would avoid the contract. — Glamorganshire 
Iron Sc Coal Co. v. Irvine (1866), 4 F .Sc F. 947 ; 
15 L. T. 52, N. P. 

Annotations: — Apld. Bwlch-y-Plwm Lead Mining Co. t\ 
Baynes (1867), L. R. 2 Exch. 324. Refd. First National 
Reinsurance v. Greenfield, [1921] 2 K. B. 260. 

2121. Fraud of company — Pleading.] 

— Bwlch-y-Plwm Lead Mining Co. v. Baynes, 
No. 1596, ante. 

Non-disclosure in prospectus.] — See Nos. 

439, 462, 491-492, 524-525, ante. 

Departure from prospectus.] — See No. 1187, 

ante. 

2122. That shares transferred — Delay in 

registration — Delay in tact Justified.] — Deft, sold 
certain shares in pltf. co., Sc deposited the transfer, 


the register book, sufficient evidence, is 
to make the official book, in which the 
list of tho names of tho proprietors is 
entered, evidence of proprietorship ; & 
it may be shown, aliunde that deft, was 
proprietor at the time tho call was 
made. — M organ v, O’Bkirne (1829), 
2 Hud. & B. 281— IR. 

q. I/imitation of action.] — A suit 
against a shareholder to enforce 
liability in respect of his shares, if 
brought within three years from tho 
date at which his name is inscribed in 
the register as the holdor of such 
shares, is not barred by limitation. — 
OhhotAlAl ChiiaganlAl v. Dalsukh- 
rAm HargotindAs (1892), I. L. R. 17 
Bom. 472. — IND. 


r * — ^T'Itz 008 - A cfc » fl * M* creates 
& new liability on the shareholders in 

respect of unpaid calls ; & such calls 
san be recovered though barred bv 
limitation before the order for winding 
ap is made.— Vaidiswara Attar v. 
3iva Subramania Mud altar (1907) 
t. L. R, 31 Mad. 66.— WDT ' h 

^Objections — Tims for raising.) 
—Where the secretary & 
iireotor of a co. called as witnesses for 
3., a shareholder, swore that certain 
tails had been made cm shareholders & 
he secretary produced the register in 
vhidh calls were registered & no further 


questions were put ’—Held ; it was 
too late to raise for the first time on 
appeal the objections that no proof had 
been given that tho directors had boon 
authorised to make calls, that any 
calls had in fact been made or that 
notice of such calls had been given to 
S.— Johannesburg Motor Mart, Ltd. 
v. Sohonkkn, [1919] O. P. D. 90.— 
S. AF. 

PART III. SECT. 21, SUB-SECT. 5.— 

A. <b), 

t. What defences can be raised — 
Contract to take shares induced by fraud.) 
— In an action brought by an incor- 

S orated co. for calls, a plea in bar that 
eft. became a holder of the shares by 
subscription, Sc was induced to become 
such subscriber Sc holder by the fraud 
o' the co., Sc that he has received no 
benefit from, & has repudiated the 
shares : — Reid : good. — Provincial 
Insurance Co. v. Brown, Provincial 
Insurance Co. v. Denroche (1860), 
9 C. P. 286,— CAN. 

*• .] — a plea that deft. 

was induced to take the shares by the 
fraud of pltfs.. Sc repudiated them as 
soon as he discovered tho fraud. Sc 
derived no benefit from them, was 
clearly bad. — E arned ' s Banking Co. 
v. Reynolds (1877), 40 U. C. R. 435; 


revsd. 3 A. It. 371.— CAN. 

b. .] — Shareholders in a 

joint-stock co. purchased additional 
shares the price of which was advanced 
by tho co. In an action, at the 
instance of tho co. for the money 
advanced to pay for these shares, an 
allegation that defenders had boon 
induced to purchase the shares by the 
false Sc fraudulent representations 
made by the manager Sc contained in 
the report of the directors to tho effect 
that the co. was solvent : — Held : a 
relevant defence to entitle defenders to 
an issue. — National Exchange Co. of 
Glasgow v. Drew & Dick (1855), 
18 Dunl. (Ct. of Sess.) 6 ; 2 Macq. 103 ; 
27 Sc. Jur. 356.— SCOT. 

c. — Release by company — 
Composition deed .] — The directors of a 
limited co., by a composition deed 
executed whilst the co. was a going 
concern. Sc under powers conferred by 
the arts, of assocn., purported to 
release a shareholder froth payment St 
the balance then unpaid on his shares, 
but tho shareholder's name remained 
on the register : — Held : the release 
was no answer to an action by the 
liquidator of tho co. for calls made by 
the directors before liquidation & sub- 
sequent to the date of the deed. A co. 
has no power to release a shareholder 
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Sect . 21. — Calls on shares: Sub-sect, 6, A. (6), B, 

C, ; sub-se c t, 6, A ,] 

the receipt of which waa duly acknowledged, with 
the co. for registration. The directors, in the 
exercise of a discretion given by the arts, of assocn., 
decided not to register the shares until they had 
satisfied themselves as to the responsibility of the 
transferee, & while the necessary investigations 
were being made the co. went into voluntary 
liquidation, the shares still standing in deft.’s 
name. As a defence to an action by the liquidator 
of the co. for calls upon these shares, deft, pleaded 
that she had transferred them before the winding 
up, & that the co. had been guilty of unnecessary 
delay in not registering the transfer : — Held : as 
the evidence obtained by the directors as to 
the responsibility of the transferee would have 
justified them in refusing to register the transfer, 
the plea of unreasonable delay was no defence to 
the action. — Union Debenture Co. v. Fletcher 
(1895), 59 J. P. 708 ; 11 T. L. R. 472, C. A. 

.] — See, generally , Sub-sect. 4, B. (5), 

ante . 

That shareholder entitled to rectification of 

register.] — See Sect. 13, sub-sect. 5, ante . 

That capital not fully subscribed.] — See 

Nos. 2123, 2124, post, 

That call invalid.] — See No. 2127, post , 

Loss of right to raise defence — Misrepresentation 
in prospectus.] — See Sect. 8, sub-sect. 3, E., ante, 

Non-disclosure in prospectus.] — See Sect. 8, 

sub-sect. 2, C., ante, 

Departure from prospectus.] — See Sect. 8, 

sub-sect. 4, 0., ante, 

2123. By estoppel — Signature of deed of 

settlement — Proviso in deed covering defence 
raised.] — By the deed of settlement of a joint-stock 
co., made between the several parties whose names 
were or should be inserted in a schedule thereto, 
& who had executed or should from time to time 
execute the deed, except pltfs., of the one part, 
& pltfs. of the other, reciting that the several 
persons parties thereto had agreed to raise a capital 
of £50,000 by a contribution in shares of £500 each, 
for the purposes therein mentioned, subject to 
- the covenants thereinafter contained, & that every 
of the persons parties thereto had contributed 
towards the capital of £50,000 the sum of £125 in 
respect of every share subscribed for or allotted 
to him, the parties mutually covenanted with 
each other that the several persons parties thereto, 
& the several other persons who should become 
shareholders as thereinafter mentioned, should, 
while holding shares in the capital of the co. be & 
continue, until dissolved under the provision 
thereinafter contained, a partnership or co., by 
the name of, etc., for the purposes & upon the 
terms & conditions thereinafter expressed . Among 
these were the following : That the capital of the 


co. should consist of the aforesaid sum of £50,000. 
agreed to be raised in shares of £500 each, with 
power to the directors, with the concurrence of a 
general meeting, to augment or diminish the 
capital by the means therein mentioned ; that 
the directors should at a meeting of their board, 
called at a certain time before the next & every 
subsequent general meeting, declare what, if any, 
dividend should be made among the shareholders 
at such general meeting next following ; that, 
notwithstanding instalments on the shares of the 
capital of £50,000, of £125 per shares, should have 
been paid or provided for, the remaining £375 per 
share should be payable by the holder to the 
directors, in such sums, not exceeding £125 per 
share at one payment, at such times, etc., as the 
directors at an extraordinary board, etc., should 
appoint ; &, that notwithstanding any person 

who had theretofore applied for any share in the 
capital of the co., or had or might become a 
subscriber thereto, had refused or neglected, or 
should refuse or neglect, to pay his subscription 
or any part thereof, or should refuse or neglect 
to execute the deed, & notwithstanding the entire 
number of shares should not be subscribed for oil 
or before the execution thereof, yet the deed, & 
the provisions therein contained, should be valid. 
& effectual : — Held : although the entire capital 
of £50,000 had not been subscribed for, the parties 
who had executed the deed were liable to the 
payment of the calls made by the directors on 
the £375 per share remaining unpaid. — Hutt v, ' 
Giles (1844), 12 M. & W. 492 ; 13 L. J. Ex. 337 ; 
2 L. T. O. S. 330 ; 152 E. R. 1291. 

2124. Facts raised as defence 

recited in deed.] — It is not competent to a share- 
holder in a completely registered joint-stock co., 
who has executed the deed of settlement, with a 
recital therein that the whole number of shares 
have not been subscribed for, to defend himself 
against a claim for calls, on the ground that the 
directors have proceeded to carry on business with 
less than the stipulated amount of capital sub- 
scribed. — L ondon & Continental Assurance 
Hociety v, Redgrave (1858), 4 C. B. N. S. 524 ; 
31 L. T. O. S. 203 ; 4 Jur. N. S. 010 ; 140 E. R. 
1190. 

Annotation : — Apprvd. Ornamental Pyrographic Woodwork 

Co. v. Brown (1863), 2 New Rep. 81. 

2125. Receipt of dividends.] — Be 

Athenaeum Life Assurance Society, Rich- 
mond’s Case, Painter’s Case, No. 829, ante, 

2126. .] — Hull Flax & Cotton 

Mill Co. v, Wellesley, No. 830, ante. 

Acquiescence in allotment.] — See 

Sect. 17, sub-sect. 3, F., ante. 

See , generally , Estoppel. 

2127. By delay — Nine months — Objection 

that meeting resolving on call irregularly con- 
stituted.] — By deed of settlement it was provided 


from payment of either past or future 
calls. — Colonial Finance, Mortgage, 
Investment & Guarantee Co. v. 
Goldsmith (1900), 8 C. L. R. 241 ; 
25 N. S. W. W. N. 79. — AUS. 

d. Forfeiture by non-payment 

of calls.] — To a declaration for calls 
under 12 Viet. c. 166, s. 10, deft, 
pleaded, that by non-payment of said 
calls the shares became forfeited in 
pursuance of the statute. Sc that deft, 
acquiesced In such forfeiture, of which 

S ltfs. had notice : — Held : bad, for 
eft. oould not thus forfeit the shares. — 
Ontario Insurance Co. v. Ireland 
(1856), 5 C. P. 135. — CAN. 

e. Departure from articles of 

association — Purpose of call ultra vires ,1 
— Where arts, of assocn. provide that 


in an action for a call it shall be suffi- 
cient to prove that the name of deft, is 
on the register, & that due notice has 
been given, & that it shall not be 
neoessary to prove the appointment of 
the directors who made the call, nor 
that a quorum was present, nor that 
the meeting was duly convened or 
constituted, nor any other matter 
whatsoever, it is not open to a share- 
holder in such an action to raise the 
defence that the board of directors 
who made the calls was not constituted 
according to the arts., or the defence 
that the calls were made for purposes 
which were ultra vires of the co.— New 
Zealand Native Land Settlement 
Co. v. Rhodes’s Trustees, Same v. 
McBeth (1889), 7 N. Z. L. R. 19.— 
N.Z. 


f. Loss of right to raise defence — 
Infancy — Absence of express repudiation 
of title .] — To an action by a railway co. 
for calls, deft, pleaded that he had 
bought the shares in question. Sc that 
an agreement was entered into between 
pltfs. Sc the deft, whereby, in con- 
sideration that he would undertake Sc 
agree to pay all calls that should 
thereafter be made in respect of said 
Bhares, pltfs. undertook to place his 
name on the register of shareholders ; 
& that before Sc at the time he bought 
the said shares, & before Sc at the time 
of the making of the said agreement, 
& before Sc at the time of placing his 
name on the register of the co.. Sc 
before Sc at the tune of making of the 
calls, he was Sc still is an infant under 
the age of twenty-one years ; Sc that 
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that it should be lawful for the directors of a co. 
to make calls with the concurrence of a general 
meeting ; at least fourteen days* clear notice to 
be given of any general meeting ; & that in case 
of any adjournment for more than ten days, 
notice of such adjournment should be given by 
sending to each of the shareholders a circular, & 
also by advertising the same in three daily news- 
papers. B., a shareholder in the co., attended a 
general meeting on Apr. 23, & moved its adjourn- 
ment till May 9, 1850. Circulars were sent to 
each of the shareholders giving notice of the 
adjourned meeting, but it was not advertised in 
the newspapers. B. attended the adjourned 
meeting, at which a call of 15s. per share was 
carried. Several shareholders paid this call. B. 
refused to pay the call, & in Feb. 1857, trans- 
ferred his shares to F., but the directors refused 
to accept the transfer, or to put F. upon the 
register, while the call due from B. remained 
unpaid : — Serrible : B., who had taken no steps to 
dispute the call from May, 1856, till Feb. 1857, 
could not now take advantage of any irregularity 
in the constitution of the adjourned meeting, 
from its not having been advertised, to avoid 
payment of the call. — Re British Sugar Refining 
Co. (1857), 3 K. & J. 408 ; 09 E. R. 1108 ; sub 
nom . Re British Sugar Refining Co., Ex p. 
Faris, 20 L. J. Ch. 369 ; 5 W. R. 379. 

Annotations : — Mentd. Re North British Australasian Co., 

Ex p. Swan (1859), 7 C. B. N. S. 400 ; Re Diamond Hock 

Boring Co., Ex p . Shaw (1877), 2 Q. B. D. 403. 

Compare cases in Sect. 8, sub-sect. 3, E. ; Sect. 8, 
sub-sect. 4, D., ante. 

2128. Pleading — Transfer of shares.] — Plate 
Glass Universal Insurance Co. v. Sunley, No. 
2117, ante. 

2129. Practice — Allegation of fraud & repudia- 
tion — Company entitled to particulars.] — To an 

action for calls commenced by a joint-stock co., & 
continued by the official manager under the | 
Winding-up Acts, deft, pleaded that he was in- ; 
duced to become the holder of the shares by the 
fraud of the co., & that on notice of the fraud he 
had repudiated & disclaimed the shares. Upon 
affidavits of the official manager & secretary of 
ihe co. that they had no knowledge of any fraud, 

;>r of any act or circumstance to justify the plea 
ir the allegation of repudiation : — Held : deft, 
nust give particulars in writing of the acts of 
raud relied upon, & of the acts constituting the 
epudiation & disclaimer. — M cCreight v . Stevens 
1802), 1 H. & 0. 454 ; 31 L. J. Ex. 455 ; 0 L. T. 
'>03 ; 10 W. li. 798 ; 158 E. R. 963. 

B. By Proof in Bankruptcy of Shareholder. 

See , now , 1908 Act, s. 127. 

See Bankruptcy & Insolvency, Vol. IV. t 
). 302 et seq . 

C. By Exercise of Lien. 

See Sect. 22, sub-sect. 5, post . 


Sub-sect. 0. — Satisfaction of Calls. 

A. In General. 

2130. Agreement to pay in goods — Ultra vires.] 

— Re Richmond Hill Hotel Co., Pellatt’s 
Case, No. 1514, ante . 

2131. Agreement to accept bonds — Bonds subse- 
quently becoming valueless*] — Upon an adjourned 
summons to place the holder of shares on the list 
of contributories of a co. formed for running the 
blockade of the Confederate States, it appeared 
that the managing director had agreed to accept 
Confederate or cotton bonds in payment of the 
amount due for the shares. The bonds, at the 
time they were accepted, were saleable at the price 
at which they were received in payment, but 
became afterwards worthless : — Held : the Con- 
federate bonds having been accepted as payment 
& the shareholder credited with the amount, & 
the shares entered as fully paid up, he could not 
now be placed on the list of contributories. — Re 
Mercantile Trading Co., Schroder’s Case 
(1870), L. R. 11 Eq. 131 ; 40 L. J. Ch. 130 ; 23 
L. T. 450 ; 19 W. R. 93. 

Annotation: — Mentd. Re Limohouso Co., Coates” Caso 

(1873), L. R. 17 Eq. 169. 

Second call including first call — Payment by 
| shareholder less than first call — Rights of mort- 
gagees of first call.] — See No. 4601a, post. 

2132. By way of set-off — Debt not presently pay- 
able — Debenture paid off before due.] — The direc- 
tors of a joint-stock co. redeemed at a discount a 
debenture of the co. held by H., a director, two 
years before it was payable, & allowed H. to set 
off the redemption money against a call then due 

j on his shares. Two months afterwards the co. 
was ordered to be wound up by the ct. : — Held : 
the set-off could not be allowed, & H. remained 
liable to pay the call. — Re Masons’ Hall Tavern 
Co., Habersiion’s Case (1808), L. R. 5 Eq. 280. 

Annotation: — Refd. Re Wincliam Shipbuilding, Boiler, & 
Salt Co., Poole, Jackson, & Whyte’s Cases (1878), 26 
W. 11. 588. 

2133. .] — A co. owed a debt to E. 

Before any portion of it had become payable, it 
was assigned by E. to K., a shareholder. Under 
the arts, of assocn. the directors had power to 
accept money from shareholders on their shares 
in antic ipation of calls. K. gave notice to the co. 
of E.’s assignment, & requested the directors to 
credit him with payment of his shares in full by 
writing off from E.’s debt so much as would be 
equal to the amount remaining unpaid on his 
shares. No call had been made on these shares. 
On receipt of K.’s request, the board, by resolu- 
tion, agreed to the request, but no writing off ever 
was made in the co.’s books. At the date of the 
request the co. was, to the knowledge of K., in 
difficulties, & within a month of the resolution a 
winding-up order was made. No registered con- 
tract was ever filed : — Held : the resolution merely 
amounted to an agreement to write off at a future 
time when the cross debts should become actually 
payable, & K.’s shares were therefore not paid 


e has not at any time derived, & does 
ot seek or oiaim to derive, any profit 
r benefit or advantage whatsoever 
*om the said shares, or any of them, by 
aason of his being such registered 
lareholdor : — Held : the plea was had 
n general demurrer, by reason of the 
bsenoe of any averment of an express 
jpudiation by deft, of any title or 
iterest in the shares. — Midland 
beat Western Ry. Co. v. Quin 
.851), 17 L. T. O. S. 248. — IR. 


ART III. SECT. 21, SUB-SECT. 6.— A. 

g. By way of set-off — Against 
J. — VOL. IX. 


claim for services rendered .] — Re 
Ottawa Cement Block Co., Macoun’s 
Case (1907), 14 O. L. R. 389; 9 

O. W. R. 305, 409. — CAN. 

h. Tender of promissory notes.] — It 
was contended that a railway oo. had 
no authority to take promissory notes 
for assessments on stock, the Act of 
Incorporation pointing out a particular 
mode of recovery ; — Held : it could. — 
St. Stephen Branch Ry. Co. v. 
Black (1870), 2 Han. 139.— €AN. 

k. Payment to judgment creditor of 
company.] — Sei. fa. on a judgment 
against a railway co., alleging that ; 


defts. held thirty shares therein, on 
which $1,800 remained unpaid. Plea, 
for a defence which arose after this 
action, alleging payment of $1,800, the 
balanco due on deit.’s stock, to one G., 
a judgment creditor of the co., under a 
judgment recovered by him against 
defts. as shareholders. Replication, 
that G. was a creditor only in respect ot 
a oiaim which he held as trustoe for 
deft. N., Sc recovered his judgment, 
& received the money paid to Mm, as 
such trustee, of which dofts. had 
notice : — Held : a good replication, 
for the payment to N., a shareholder, 
was of no avail as against pltf., an 

Z 
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Sect. 21 . — Calls on shares: Sub-sect. 6, A. & B .; 
sub-sect. 7J 

up in full at the date of the winding up & he was 
liable for calls. — Be Land Development Assocn., 
Kent’s Case (1888), 39 Ch. D. 259 ; 57 L. J. Ch. 
977 ; 59 L. T. 449 ; 36 W. R. 818 ; 4 T. L. R. 
691 ; 1 Meg. 69, 0. A. 

Annotations : — Distd. Re Jones, Lloyd (1889), 41 Oh. D. 159. 

Refd. He Washington Diamond Mining Co., [1893] 3 Ch. 95. 

2134 . Debt presently payable.]— An agree- 

ment by a shareholder in a co. with the co. to set 
off against future calls on his shares a present 
liability of the co. to pay cash to him, is payment 
of the calls in cash within the meaning of 1867 Act, 
s. 25 . — Re Jones, Lloyd & Co., Ltd. (1889), 41 
Ch. D. 159 ; 58 L. J. Ch. 582 ; 61 L. T. 219 ; 37 
W. R. 615 ; 5 T. L. R. 268 ; sub nom. Re Jones, 
Lloyd & Co., Jones’ Case, 1 Meg. 161. 

2135. Against solicitor’s bill of costs.] — 

Re Exchange Ranking Co., Ltd., Ramwell’s 
Case., No. 2815, post . 

Whether amounting to fraudulent prefer- 
ence — Directors’ fees.] — See No. 6728, post . 

In winding up.] — See Sect. 36, sub-sect. 11, 

0. (a), post. 

2136. Tender of joint sum by two several share- 
holders — Sufficient to pay calls on either holding — 
Insufficient to pay calls on both.] — Goulton v . 
London Architectural Brick & Tile Co., No. 
2763, post . 

Tender of overdue interest coupons.] — See No. 

2396, post , 

B. Payment in Advance . 

2137. Under power In articles — Exercised bond 
fide.] — The directors of a co. limited by shares may 
receive payment from a shareholder of any 
amounts remaining unpaid on his shares, & may 
pay out of capital interest on sums so paid up in 
advance of calls, either under 1862 Act, Table A, 
if applicable, or under provisions to the same 
effect in the co.’s arts, of assocn., provided they 
do so in good faith & in the honest exercise of the 
discretion confided to directors. 

The insertion of Table A, art. 7, seems to me to 
remove all doubt. To argue that it is ultra vires 
to do that which the Legislature has expressly 
sanctioned is absurd (Lord Halsbury, C.). — 
Lock v . Queensland Investment & Land 
Mortgage Co., [1896] A. 0. 461 ; 65 L. J. Ch. 
798 ; 75 L. T. 3 ; 45 W. R. 65 ; 40 Sol. Jo. 598, 
H. L. 

2138. Whether satisfaction pro tanto — Payment 
before winding up begun— Payment off of overdraft 
by directors.] — Directors of a co. are trustees of 
their power lor the shareholders, but not for the 
creditors. 

Three directors of a co., being liable as con- 
tributories for the amount unpaid on their shares, 
& also as guarantors in respect of a guarantee to a 
bank, a creditor of the co., & no calls having been 
made, it was resolved at a directors’ meeting at 
which those three directors were present, that “ in 
order to reduce the balance due to the bank it is 
recommended that the directors do pay up the 
amount of their shares.” At the date of this 
resolution the co. was insolvent. The three 
directors paid to, & took a receipt from, a person 


calling himself the “ pro-secretary ” of the co., the 
secretary having refused to receive them, sums 
equal in amount to the amount due on their 
shares, which sums the “ pro-secretary ” paid to ^ 
the co.’s general account with the bank. 
an application by the liquidator that the thr on 
directors might be settled on the list of contrib *ee 
tories in respect of the amount unpaid on theft u- 
shares : — Held : the payments made by th^ir 
directors in respect of the calls were made bonLs 
fide & not in breach of their duty towards the oth* a d 
shareholders, & must therefore oe allowed them.-ljir 
Re Wincham Shipbuilding, Boiler & Salt Co.*r 
Poole, Jackson, & Whyte’s Case (1878), 9L r 
Ch. D. 322 ; 48 L. J. Ch. 48 ; 38 L. T. 659 ; 2C 
W. R. 823, C. A. > el 

Annotations: — Conad. Re Exchange Banking Co., Ram^. 
well’s Case (1881), 50 L. J. Ch. 827 ; Re Wood’s Ships'"*. 
Woodite Protection Co. (1890), 62 L. T. 760. ReldDC* 
Re Liverpool Sc London Guarantee Sc Aooident Insco..tm 
Gallagher’s Case (1882), 46 L. T. 54 ; Re Pyle Works* n ~ 
(1890), 44 Ch. D. 534 : lie Washington Diamond Mining 116 
Co., fl893] 3 Ch. 95. Mentd. Re Blackpool Motor Car Co., a 
Hamilton v. Blackpool Motor Car Co., [1901] 1 Ch. 77. or 

See, also , No. 6427, post. ion 

2139. Creditors paid by shareholder.]^ 

— Re Exchange Banking Co., Ltd., Ramwell’sito ' 
Case, No. 2815, post . on 

2140 . Payment after winding-up petition— & 

Loan to company.] — After the presentation of a id. 
petition to wind up, but before the winding-up 1 
order was made, P., a shareholder, paid £25 to the \ 
directors in anticipation of calls. On the applica- » 
tion of the liquidator for a balance order against i 
P., in respect of £240, calls on thirty shares held . 
by him : — Held : the £25 would only be treated as 

a loan to the co., & could not be taken as a prepay- 
ment pro tanto of so much of the call made by the 
liquidator. — Re Exchange Banking Co., Ltd., 
Pennington’s Case (1881), 45 L. T. 433. 

Whether fraudulent preference — Call on directors’ 
shares — Applied In payment of fees.] — See No. 6738, v 

post. I 

2141. Effect of payment in advance — No power 
to return to shareholder.] — A sum of money paid 
to a co. in advance of calls cannot be returned to a 
shareholder as if it were an ordinary loan of which 
he could require payment, or of which the co. 
could compel him to accept repayment in the 
event of his being unwilling to receive it. — London 
& Northern S.S. Co., Ltd. v . Farmer (1914), 111 
L. T. 204; 58 Sol. Jo. 594. 

Bequest of shares — Whether advances 

pass.] — See Wills. 


Sub-sect. 7. — Forfeiture of Shares for Non- I 

Payment of Calls. 

2142. Power to forfeit — Construction.] — Space- 
man v . Evans, No. 2779, post. 

2143. Effect of mortgage on uncalled 

capital.] — Held : the power of the directors to 
forfeit shares for non-payment of calls was not 
taken away by the execution of the charge on the 
uncalled capital in favour of the trustees for the 1 
debenture holders. — Re Agency Land & Finance 
Co. of Australia, Ltd., Bosanquet v. Agency 
Land & Finance Co. of Australia, Ltd. (1903), 

20 T. L. R. 41. 


outside judgment creditor. — N asmith 
v. Dickey (1877), 42 U. 0. It. 350.— 

CAN. 

PART III. SECT. 21, SUB-SECT. 6.— B. 

1. Whether satisfaction pro tanto.] 
— Payments made in advance by 
shareholders in respect of uncalled 
capital must be treated as advanced in I 


satisfaction pro tanto of future calls. 
— South Canterbury Building 
Society (Liquidators) v . Stumbles 
(1894), 12 N. Z. L. H. 58.— N.Z. 

m. Whether interest chargeable. 1 — 
In the ease of a co., whose nominal 
capital is fixed, interest on money paid 
in advance of calls can he constituted 
a lawful debt. Sc made chargeable upon 


the assets of the oo. as a debtor ; Sc a 
shareholder who voluntarily advances 
money to a co., is by law enabled to con- 
tract for interest upon his advance, as 
long as it is not called up, such con- 
tract binding the co. whenever it is 
honestly entered into. — Dale v . Martin 
(1883), 11 L. R. Ir. 371.— IR. 
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2144. Exercise of power — Only by directors 
validly appointed.] — (1) There must be properly 
appointed directors to make a call or to declare a 
forfeiture of shares. 

A declaration of forfeiture for non-payment of 
a call of shares in a co. registered in Victoria under 
27 Viet. No. 228, was made on June 18, 1809, by 
a resolution of the board of directors, consisting 
of a quorum of three, H., B., & A., who had 
been elected, with two others, at a quarterly 
general meeting of the co. held on Apr. 14, 1889 ; 
which meeting had been convened by advertise- 
ment, published on Apr. 8, 10 & 13, for the 
election of a full board of directors. It appeared 
that H. & A. had been previously elected directors 
on Jan. 14, 1867, had not retired from office as 
provided by the riiles of the co. but had continued 
to act as directors up to Apr. 14, 1869 : — Held : 
the said meeting of Apr. 14, 1869, having been held 
without due notice thereof, according to the 
rules of the co. passed under 27 Viet. No. 228, & 
of the business to be transacted thereat, the j 
election of a full board of directors thereby was j 
invalid, & consequently the subsequent declaration j 
of forfeiture of June 18, 1869, was also invalid. | 
Even if H. & A. had before that election legally i 
held office, they could not thereafter act under 
their former title, for the election of a full board, 
though valid, necessarily involved the retirement 
of those, if any, who up to that time had legally 
held the office of director. 

(2) Mere laches does not disentitle the holder of 
shares to equitable relief against an invalid 
declaration of forfeiture. — Garden Gully United 
Quartz Mining Co. v. McLister (1876), 1 App. 
Cas. 39 ; 33 L. T. 408 ; 24 W. R. 744, P. 0. 
Annotation: — As to (1) Consd. Re Alma Spinning Co, 

Bottomley’s Case (1880), 16 Ch. D. 681. 

2145. Conditions of articles must be strictly 

complied with.] — Where the directors of a co. to 
which the regulations contained in 1802 Act, 
Table A, are applicable, put in force against a 
shareholder the penalties imposed by Table A for 
non-payment of calls by forfeiting his shares, 
every one of the conditions precedent prescribed 
by Table A must be strictly & literally complied 
with. 

By Table A, art. 6, interest “ from the day 


appointed for payment ” to the time of actual 
payment is payable on calls in arrear ; by art. 17 
a notice may be served by the directors requiring 
payment of such calls, together with interest ; &, 
on non-compliance, the directors may, by art. 
19 e, pass a resolution forfeiting the shares in 
respect of which such notice has been given : — 
Held : a resolution of forfeiture, founded on non- 
compliance with a notice requiring payment of 
the calls with interest “ from the date of the call ” 
was invalid. 

By Table A, ait. 4, every shareholder is liable 
to pay calk made by the directors “ at the times 
& places appointed by the directors ” : — Semble : the 
time for payment of the call cannot be fixed by a 
verbal direction to the secretary, but must be 
fixed by a formal resolution of the directors. — 
Johnson v. Lyttle’s Iron Agency (1877), 5 
Ch. D. 687 ; 46 L. J. Ch. 786 ; 30 L. T. 628 ; 25 
W. R. 548, C. A. 

Annotations : — Consd* Jackson v. Northampton Street Tram. 

Co. (1886), 65 L. T. 91. Reid. Hickman v. Kent or 

Itomnoy Marsh Sheep -Breeders * Assocn., [1915] 1 Ch. 881. 

2146. Quorum of directors.] — Be 

Am Spinning Co., Bottomley’s Case, No. 
2048, ante . 

2147. While moratorium in force — Invalid.] 

— A call upon shares which is payable on a date 
falling within the moratorium proclaimed under 
Postponement of Payments Act, 1914 (c. 11), is a 
debt within the moratorium, & consequently a 
resolution of the directors of the co. purporting to 
forfeit the shares for non-payment of the call 
during the currency of the moratorium is invalid. 
Such a resolution is also an attempt without the 
leave of the ct. to take possession of property 
within the meaning of Courts (Emergency Powers) 
Act, 1914 (c. 78), s. 1 (1) ( b ). — Burgess v. O. H. N. 
Gases, Ltd. (1914), 31 T. L. R. 59 ; 59 Sol. Jo. 90. 

2148. Loss of right to forfeit — Judgment re- 
covered for calls.] — By the provisions in the deed 
of a joint-stock co., power was given to the 
directors to bring actions to recover the amount of 
any call that might remain unpaid or to declare 
the shares forfeited. The directors commenced 
an action & recovered judgment for the amount of 
two calls. The judgments were not satisfied, & 
the directors afterwards declared the shares 


PART III. SECT. 21, SUB-SECT, 7. 

2144 i. Exercise of power — Only by 
directors validly appointed .] — The direc- 
tors who had not paid the calls on 
their shares at the expiration of four- 
teen days from the time when they 
were made payable ceased to he share- 
holders, & ceased to be directors ; & 
the subsequent payment of their calls 
did not reinstate them as directors. 
At the meetings of directors at which 
calls were made there was not a suffi- 
cient quorum of directors who had paid 
previous calls within fourteen days of 
the time when they were made payable, 
but 400 shares held by a shareholder 
were forfeited for non-payment of those 
oalls, & sold. On aotion by the share- 
holder to reoover the shares, or in the 
alternative for damages: — Held: the 
calls were badly made & pltf/s shares 
could not, in the absence of any pro- 
vision in the arts, validating the acts of 
the de facto as distinguished from de 
here directors, be legally forfeited. — 

HADDQW V. DUKE CO. NO LIABILITY 
(1892), 18 V. L. R. 155.— AUS. 

n. — Rule authorising forfeiture 
invalid A — Pltf., a shareholder in a oo., 
registered under Act No. 228, assented 
to a rule under which shares might be 
forfeited by directors for non-j 
of oalls & was a witness 
oo.’s scad to it. Shares 
holders were afterwards to his know- 



ledge forfeited under the rule. Sub- 
sequently his own shares were for- 
feited under the rule for non-pay- 
ment of a call of which owing to an 
accident he had not received notice 
though notice had been given as 
required by the rule. In a suit against 
the co. to set aside the forfeiture & 
reoover the shares : — Held : Aot No. 
228 did not authorise the making of 
any rule for forfeiting shares 6c pltf. was 
not estopped from impeaching the 
validity of the rule in question, — 
Nolan v. Annabella Gold Mining 
Co. (1869), 6 W.W.& A*B. 38.— AUS. 

o. Before sale of shares .] — It 

was provided by the arts, of assocn. 
that after forfeiture, the manager 
should cause all forfeited shares to be 
sold by auction & the proceeds be 
applied first in payment or arrears of 
caus 8c expenses, & the surplus, if any, 
paid to the shareholders : — Semble : a 
forfeiture, if regular, would, before sale, 
be complete so as to disentitle the 
shareholder to redemption, but that 
until sale he would be entitled to have 
the shares sold, & to have the benefit or 
the intermediate dividends & price 
procured over the unpaid calls. — Wood 
t\ Freehold United Quartz Mining 
Co. (1870), 1 V. R. 168.— AUS. 

p. — Notice to shareholder .] — 
The arts, of assocn. of a mining co. 
provided that the directors might 


declare forfeited any share upon which 
any call was in arrear, provided that 
notice of the intention to forfeit was 
given by advertisement & the call 
remained unpaid at the then next or 
any other meeting of directors. Calls 
being in arrear, notico was advertised 
by the oos. of the intention to forfeit 
•• unless all calls be paid on or before 
Thursday,- June 31/* Thursday was 
in fact July 1 : — Held : the notice was 
insufficient as fixing an impossible day, 
& forfeiture sot aside. — Wood v. 
Freehold United Quartz Mining 
Co. (1870), 1 V. R. 168.— AUS. 

q. — — .] — Where a co. had 

power, on non-payment of a call, to 
debit the shareholder’s account there- 
with 6c with interest thereon at 15 per 
cent, or to proceed against him to 
recover it, or to forfeit the shares. & 
the shareholder was served with notice 
that the directors would, at their 
option, proceed to forfeit & sell the 
shares for the amount due & 15 per 
cent interest : — Held : such notice 
was bad. — Cushing v. Lady Barely 
Gold Mining Co. (1883), 9 V. L. R. 
108.— AUS. 


r. .] — One clause of 

arts, of assocn. of a co. provided that 
on a member failing punctually to pay 
a call the directors might serve a notice 
on him requiring payment of the some 
6c interest, 6c another clause provided 
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Sect. 21. — Calls on shares: Sub-sects. 7, 8 & 9. 

Sect. 22: Sub-sect L 1 .] 

forfeited : — Held : the directors could not do both 
— recover a judgment for the call & also declare 
the shares forfeited ; & having recovered judg- 
ment, their subsequently declaring the shares 
forfeited was a nullity, & inoperative. — Giles v. 
Hutt (1848), 3 Exch. 18 ; 5 Ry. & Can. Cas. 505 ; 
18 L. J. Ex. 53 ; 12 L. T. O. S. 197 ; 154 E. R. 737. 

Annotation : — Distd. G. N. Ry. v. Kennedy (1849), 4 Excb. 

417. 

2149 . Whether forfeiture restrained — Action for 
rescission pending — On payment of calls into 
court.] — A shareholder of a co. having com- 
menced an action against the co. for rescission of 
his share contract, on the ground of misrepresen- 
tation, paid into ct. the sum demanded by the 
co. for unpaid calls, & moved to restrain the co. 
from declaring the shares forfeited : — Held : the 
motion would be dismissed ; the proper course was 
for pltf. to have paid the money to the co. without 
prejudice to any question. — Ripley v. Paper 
Bottle Co. (1887), 57 L. J. Ch. 327. 

Annotations: — N.F. Lamb v. Sam baa Rubber & Gutta 

Percha Co., 119081 1 Ch. 845. Consd. Jones v. Pacaya 

Rubber & Produce Co., [1911] 1 K. B. 455. 

2150. With interest.] — Where 

in an action to rescind a contract to take shares 
the co. have given notice to forfeit the shares for 
non-payment of calls, the ct. will, on pltf. giving 
the usual undertaking in damages & paying into 
ct. the amount of the call with interest, restrain 
the co. from forfeiting the shares until the trial of 
the action. — L amb v. Sambas Rubber & Gutta 
Perciia Co., Ltd., [1908] 1 Ch. 845 ; 77 L. J. Ch. 
380 ; 98 L. T. 033 ; 15 Mans. 189. 

Annotation: — Consd. Jones v. Pacaya Rubber & Produce 

Co., [1911] 1 K. B. 455. 

2151. .] — If, while an 

action is pending against a co. for the rescission 
of a contract to take shares, the co. give notice to 
pltf. to forfeit the shares in consequence of non- 
payment of calls, the ct. will, on pltf. paying into 
ct. the amount of the call with interest, restrain 
the co. until the trial of the action from forfeiting 
the shares. — Jones v. Pacaya Rubber & Produce 


Co., Ltd., [1911] 1 K. B. 455 ; 80 L. J. K. B. 155 ; 
104 L. T. 440 ; 18 Mans. 139, C. A. 

Annotation : — Mentd. Re Pacaya Rubber & Produce Co., 

[1913] 1 Ch. 218. 

2152. & undertaking in damages.] 

— Charron, Ltd. v. Indian Motor Taxi-Cab Co. 
(1910), cited in, [1911] 1 K. B. at p. 450, C. A. 

Annotation : — Consd. Jones v. Pacaya Rubber & Produce 

Co., [1911] 1 K. B. 455. 

Actions for rescission.] — See , generally , Sect. 8, 
sub-sect. 3, C. (b) ; Sect. 17, sub-sect. 1, G., ante . 

2153 . Loss of right to restrain forfeiture — Hus- 
band of shareholder party as director to irregularities 
complained of.] — In an action by applts., being 
husband & wife, for a declaration that 240 shares 
in resp. co., standing in the name of the wife but 
of which she had executed a transfer to the 
husband on the back of a certificate, had not been 
validly forfeited by the co., & that the husband 
was owner thereof & entitled to be registered as 
such, it appeared that the husband was a director 
of the co., a party to the resolution of the board 
making calls on the shares, & to the subsequent 
resolution declaring them to be delinquent & 
forfeited, & that notice dated May 22, 1895, of the 
call of that date & of the liability to forfeiture if 
unpaid was mailed by the secretary to the wife’s 
address in V., being the address given by her 
husband in all proceedings connected with the co. 
from 1891 onwards, no address being registered 
or given on the certificate : — Held : pltfs. had by 
their conduct disentitled themselves to the relief 
prayed for, & any objections to the absence of due 
formalities in the service on the husband of acts 
to which he was a party, & to the illegality of the 
allotment, calls, & forfeiture of the shares due to 
technical irregularities in the original appointment 
of the husband & others as directors must be 
disallowed. — Jones v . North Vancouver Land 
& Improvement Co., [1910] A. C. 317 ; 79 L. J. 
P. C. 89 ; 102 L. T. 377 ; 17 Mans. 349, P. C. 

By laches .] — See No. 2144, ante . 

Reissue of forfeited shares .] — See Sect. 27, sub- 
sect. 8, post. 

As enforcement of lien .] — See Sect. 22, sub-sect. 
0, p08t. 


that such notice should state a day & 
place for payment. A notice was 
given that “ unless the amount due by 
you on July 29, for call, together with 
interest, bo paid to the secretary at the 
office of the co. on or before August 
20, the said shares will be liable to be 
forfeited ” : — Held : the notice was 
good. — Gray v. Steven bon (L.) & 
Sons, Ltd. (1899), 25 V. L. R. 476,— 
AUS. 

s. .1 — The bye-laws of 

a co. provided that tho directors 
should have power Bummarlly to for- 
feit shares He tho money paid thereon 
upon which any call shall have re- 
mained unpaid for six months after 
it shall be due & payable. Pltf. sub- 
scribed for shares in the co., paying 10 
per oent at the time, & agreeing to pay 
15 per oent in 30 days, 6c 25 per cent 
in 60 days. He xnado no payment, 
exoept the 10 per cent, 8c some years 
afterwards, without notice to him, tho 
dlreotors assumed to forfeit the shares 
& to sell them to other shareholders 
who knew the circumstances : — Held : 
even assuming the bye-law to be valid, 
the forfeiture without special call or 
notice to pltf. was illegal, & he was 
entitled to the shares. — Fox v. Selkirk 
Land & Investment Co. (1912), 22 
W. L. R. 680.— CAN. 

t. Shares must be specified.) 

— Where directors met to deal with 
shares In arrear of call, 8c decided that 
all shares in arrear should be sold by 
auction : — Held : a forfeiture oould not 
be inferred therefrom. There should 


have boon a distinct voto of forfeiture 
of the shares by names 8c numbers. — 
Cushing v. Lady Barkly Gold 
Mining Co. (1883), 9 V. L. R. 108.— 
AUS. 

a. Failure to stipulate time 

for payment.) — Under R. S. O. 1897, 

c. 191, s. 35, stock may be forfeited, 
where the amount payable on a call for 
stock is not paid within the time 
limited by the special Act incorporating 
the co., or by letters-patent, or by a 
bye-law of tho co. Where, therefore, 
no time was limited in the statute, or 
letters-patent, or in the bye-law 
making the call, such call was held to 
be illegal, & an attempted forfeiture of 
the stock ineffectual. — Armstrong v. 
Merchants' Mantle Manufacturing 
Co. (1900), 21 C. L. T. 123 ; 32 O. R. 
387.— CAN. 

b. Loss of right to restrain for- 
feiture — Laches. )— A shareholder in a 
mining co. whose shares had been 
forfeited, lying by for six years, making 
no inquiries 8c filing his bill after the 
co. proved a success : — Held : ho 
would be barred. — Cushing v. Lady 
Barkly Gold Mining Co. (1883), 9 
V. L. R. 108.— AUS. 

o. Non-payment of call & subse- 
quent redemption.) — A shareholder in 
a mining eo. failed to pay his call 
within fourteen days of the date on 
which the same became due. Sub- 
sequently he redeemed the shares by 
payment of the call: — Held: there 
was a gap between the forfeiture & 


redemption during which he ceased to 
be a shareholder. — B ostock v. Edgar 
(1899), 24 V. L. R. 677.— AUS. 

d. Failure to effect sale of forfeited 
shares — Recovery of unpaid calls.}— -The 
limitation of fourteen days provided by 
Companies Act, 1908, s. 352, within 
which proceedings for the recovery of 
unpaid calls must bo taken, does not 
apply where shares have been forfeited 
8c put up for auction under sects. 353- 
356, 8c a co. may proceed under sect. 357 
(2) for the recovery of unpaid calls on 
the forfeited shares where no sale results. 
— Kapanga Gold-Mining Co., Ltd. v. 
Bridson (1910), 30 N. Z. L. R. 9. — 
N.Z. 

e. Effect of forfeiture — Liability of 
member.) — L. was a shareholder in a 
co. limited by shares, incorporated 
under the Cos. Acts. In 1896 a call 
was made which was not paid. In 
Oct. 1900, a second call was made, 
payable by instalments. In Dec. 
1900, the shares were forfeited for 
non-payment of the first call. In 1901 
the capital of the co. was reduoed & the 
shares in question cancelled. The arts, 
of assocn. provided that any member 
whose shares were forfeited should he 
liable to pay all calls. In 1908 an 
action was brought for the recovery of 
the amount of the two calls, with 
interest thereon : — Held : the liability 
of L. in her character as a member was 
extinguished by the forfeiture. — Land 
Mortgage Bank of Victoria v. 
Reid, [19093 V. L. R. 284.— AUS. 
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Sub-sect. 8. — Actions to Restrain. 

2154. Parties— -Transferee of shares since calls 
made*] — In a suit by the owner of shares in an 
incorporated public co. to restrain an action for 
calls, a person to whom he has sold the shares 
since the calls, is a necessary party. — Mangles v. 
Grand Collier Dock Co. (1840), 10 Sim. 519 ; 

2 Ry. & Can. Cas. 359 ; 9 L. J. Ch. 177 ; 4 Jur. 
333 ; 59 E, R. 716. 

2155* Whether court will interfere — Call not 
required.] — The ct. will not interfere to prevent a 
call not required. — Gregory v, Patchett (1864), 
33 Beav. 595 ; 11 L. T. 357 ; 10 Jur. N. S. 1118 ; 
13 W. R. 34 ; 55 E. R. 499. 

Annotations: — Mentd. Re National Bank of Wales, [1899] 

2 Ch. 629 ; Bond v. Barrow Hromatite Steel Co., [1902] 

\ Ch. 353 ; Ammonia Soda Co. v. Chamberlain, [1918] 1 

Ch. 266. 

2156. Evidence of improper motive.] — On 

an application by D., on behalf of himself & all 
other shareholders in a co., for an order to restrain 
the enforcement of a call recently made by the 
directors until after a special general meeting of 
the shareholders had been held to decide whether 
the present board of directors should not be dis- 
placed & a fresh board appointed : — Held : such 
an order would be an interference by the ct. 
with the internal management of the co., & ought 
therefore not to be made except where there was 
evidence of an improper motive in making the 
call. — Anglo-Universal Bank v. Baragnon 
(1881), 45 L. T. 362, C. A. 

2157. Action brought by shareholder to test 

liability.] — The ct. will not restrain a co. from 
making calls on its shares & enforcing them, even 
in a case where the shareholder has launched an j 
action to try the question as to his liability, for in 
such action he can, by resisting payment, get the 
question of liability settled, & so obtain a remedy 
without having recourse to an injunction. — 
Tatham v . Palace Restaurants, Ltd. (1909), 
53 Sol. Jo. 743. 


Sub-sect. 9. — Calls only Liable to be made in 

Winding up. 

See 1907 Act, s. 58. 

2158. What creates — Whether Issue of shares at 
discount.] — Ooregum Gold Mining Co. of India 
v . Roper, Wallroth v. Roper, No. 1821, ante. 

2159. Under provision In articles — Position of 
shareholder.] — Where by the constitution of a 
limited co. a portion of its uncalled capital is not 
capable of being called up, except in the event of 
& for the purpose of the co. being wound up, the 
contract of a shareholder with his fellow-share- 
holders as regards such reserve capital is that the 
business of the co. shall be carried on with a 
certain amount of capital, of which he is to con- 


j tribute a fixed proportion, & on the faith of the 
credit attaching to his liability to contribute a 
further proportion in the event of a winding up. — 
Re Bristol Joint »tock Bank (1890), 44 Ch. D. 
703 ; 59 L. J. Ch. 722 ; 62 L. T. 745 ; 38 W. R. 
574 ; 2 Meg. 150. 

2160. Articles not Incapable of altera- 

tion.] — Pltf . took shares in a limited co. in reliance 
on a prospectus which stated that a certain 
amount of the co.’s capital would be reserved 
capital, which, “ under Cos. Act, 1879 (c. 76), it 
is not competent to the directors to call up.** 
One of the arts, of assocn. provided that a certain 
sum in respect of each of the ordinary shares in 
the initial capital of the co. would be reserve 
capital, incapable of being called up, except in the 
event of a winding up, & that a special resolution 
was to be passed to that effect under the 1879 
Act. Such resolution was not validly passed. 
Resolutions being subsequently passed making 
part of the capital so reserved payable as calls & 
varying the arts., pltf. moved for an injunction to 
prevent the co. acting on such resolutions, as being 
ultra vires : — Held : the co. had full power to alter 
the arts. — Malleson v. National Insurance & 
Guarantee Corpn., [1894] 1 Ch. 200 ; 63 L. J. Ch. 
286 ; 70 L. T. 157 ; 42 W. R. 249 ; 10 T. L. R. 
101 ; 38 Sol. Jo. 80 ; 1 Mans. 249 ; 8 R. 91. 
Annotations : — Refd. Re Hyderabad Deccan Co. (1896). 75 
L. T. 23 ; Andrews v. Gas Meter Co.. [18971 1 Ch. 361. 
Mentd. Bartlett v. Mayfair Property Co. (1897), 77 L. T. 
652. 

Mortgage of.] — See Sect. 34, sub-sect. I, D.. 
post. 


Sect. 22.— LIEN ON SHARES, 

Sub-sect. 1. — In General. 

2161. Existence of lien — Not provided by con- 
stitution of company — Whether arising from re- 
lationship of shareholders inter se.] — (1) W., at the 
time of his bkpcy., had standing in his name 
shares in the capital of a bank, as to some of which 
he was a trustee under a formal declaration of 
trust, & as to the rest, beneficial owner. He was 
also indebted to the bank for money lent. In the 
deed constituting the co. there was nothing to 
favour their right to a lien upon W.’s shares in 
their capital : — Held : regard being had to the 
nature of the shares, the co. were not entitled to 
any lien upon W.’s shares resulting from the 
partnership relation which subsisted between him 
& the shareholders. 

(2) W., by letter addressed to the directors of 
the co., of whom he was one, agreed to pledge with 
the co. 100 of his shares in the capital as a security 
for advances made to him. At the time of this 
agreement he had 225 shares standing in his name 
of 160 of which he was trustee for pltfs. : — Held : 


PART III. SECT. 21, SUB-SECT. 8. 

f. Whether court will interfere — Call 
contrary to articles of association.] — 
Where the majority of directors of a 
limited co. passed a resolution making 
a maximum call, which would produce 
a sum in excess of the requirements of 
the oo. within the minimum period 

S resoribod by the arts., upon a share- 
older who held all the unpaid shares, 
Sc the effect of non-payment of the 
oall would have been to exclude him 
from the general meeting of the co. to be 
held five days after the expiry of the 
notice of oall, at which meeting 
important matters affecting both the 
interests of the co. Sc the shareholders 
were to be determined, the ot. on the 
application of the shareholder made an 


order interdicting the directors from 
acting on the call resolution, Sc from 
making any call until after the general 
meeting. — Mears v . African Plati- 
num Mines, Ltd., [1922] W, L. D. 57. — 
S. AF. 

g. Call not invalid. T-— Uni- 

versal Corpn., Ltd. v. Hughes, 
[19091 S. C. 1434 ; 46 Sc. L. R. 839 ; 
2 S. L. T. 37.— SCOT. 

h. Admissibility of parol agree- 
ment — Terms contrary to previous 
written agreement.] — Where share- 
holders of the G. Co. sought to restrain 
a call on stock on the ground that it 
was being made in contravention of 
the terms of a certain unwritten agree- 
ment, alleged to have been entered into 
between all the promoters when the co. 


was formed : — Held : evidence of such 
agreement was inadmissible, since it 
was contradictory ot the written agree- 
ment entered into by pltfs. when sub- 
scribing for their shares, viz., to take 
stock & pay the calls wbon duly made. 
— Christopher v. Noxon (1883), 4 
O. R. 672.— CAN. 

PART III. SECT. 22, SUB-SECT. 1. 

k. Existence of lien — Created by 
bye-law — Provision in certificate of 
ownership insufficient for its applic- 
ability .] — A provision in a certificate of 
ownership of paid-up shares issued by a 
co. incorporated by Bpecial Act, that 
“ the arts, of the co. are part Sc parcel 
of this contract,” is not sufficient to 
make applicable to a purchaser in good 
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Sect. 22 . — Lie n on shar es : Sub-sect. 1.] 

independently of the doctrine of constructive 
notice, this contract did not give the co. priority 
over pltfs. — Murray v. Pinkett (1846), 12 Cl. & 
Pin. 764 ; 8 E. It. 1612, H. L. ; affg. S. C. sub 
nom. Pinkett v. Wright (1842), 2 Hare, 120. 

Annotations: — As to ( 1) Reid. Doering & McQuestion v. 
Hibernian Joint-Stock Banking Co. (1868), 16 W. R. 578. 
As to (2) Coned. Pennell v. Deffell (1853), 4 Do G. M. 8c G. 
372. Apld. Clack v. Holland (1854), 19 Beav. 26 2; 
Aberaman Ironworks v. Wlckens (1868), L. 11. 5 Eq. 485. 
He Blrchall, Wilson v. Birchall (1881), 44 L. T. 243 ; Ash- 
win v. Burton (1862), 32 L. J. Ch. 196 : Brown v . Adams 
(1869), 21 L. T. 71 ; Soc. G6n6rale de Paris v . Tram. 
Union Co. (1884), 14 Q. B. D. 424. Generally , Mentd. 
Re Leslie, Leslie v. French (1883), 23 Ch. D. 552 ; Re Bell, 
Ex p. Hodgson (1891), 65 L. T. 245. „ 

2162. Provided by constitution of company 

— Shares issued to be sent abroad Sc treated as 
negotiable securities — Company cannot claim lien.] 

— By one clause of a deed of settlement of a 
colonial banking co. the directors had power to 
issue shares on such terms as they thought ex- 
pedient. By another clause, the co. was to have 
a lien for debts due to the co. from the share- 
holders, upon any shares of the debtors. The 
directors issued shares, with powers of attorney, 
for the expressed purpose of enabling the persons 
to whom they were issued to remit them to 
England & to deal with them as negotiable 
securities or as money payments : — Held : no lien 
attached to the shares so issued. — Hunter v. 
Stewart (1861), 4 I)e G. F. & J. 168 ; 31 L. J. Ch. 
346 ; 5 L. T. 471 ; 8 Jur. N. S. 317 ; 10 W. R. 
176 ; 46 E. R. 1148, L. C. 

Annotations: — Mentd. Simpson v. Fogo (1863), 32 L. J. Ch. 
249 ; Re Agra 8c Mas ter man's Bank, Ex p. Asiatic Banking 
Corpn. (1867), 36 L. J. Ch. 222 ; Wilson v. Church (1879), 
13 Oh. I). 1 ; Caird v. Moss (1886). 33 Ch. D. 22; Re 
Hilton, Ex p. March (1892), 67 L. T. 594 ; Ord v . Ord, 
f 1923 J 2 K. B. 432. 

2163. Provision in constitution of company 

— For forfeiture on non-payment of money due — 
No lien created.] — A testator held shares in a 
banking co. by whose deed of settlement it was 
provided that if any shareholder did not on demand 
pay all moneys due from him to the co., the 
directors might declare his shares forfeited, & 
that nevertheless he should still be liable to pay 
the debt, & it was also provided that a share- 
holder must have paid all moneys due from him 
to the co. before he coulcL transfer his shares. 
The testator borrowed money from the co., & 
deposited the deeds of certain real estate with 
them as security. By his will be gave the above 
estate to his son A., & his residuary property to 
his other sons. A. claimed that the testator’s 
shares in the bank should contribute ratably to 
payment of the debt ; — Held : the provisions of 
the deed of settlement did not create a charge or 
lien on the shares for a debt due from the holder, 
& no case for contribution arose . — Re Dunlop, 
Dunlop v. Dunlop (1882), 21 Ch. D. 683 : 48 
L. T. 89 ; 31 W. R. 211, C. A. 

Annotation : — Refd. Hopkinson v. Martimor, Harley, [1917] 
1 Ch. 646. 


2164. In respect of what debts — Bills not 

yet due — Given in renewal of dishonoured accept- 
ances.] — The arts, of assocn. of a joint-stock bank 

E rovided that the bank should have a paramount 
en on the shares of any shareholder for all moneys 
due to them from him, & that they might decline 
to register any transfer whilst the transferring 
shareholder was indebted to them. A share- 
holder being unable to meet certain bills of 
exchange accepted by him & held by the bank, the 
bank took from him renewed bills for the same 
amount. Before the renewed bills arrived at 
maturity the shareholder transferred his shares, 
but the bank declined to register the transfer : — 
Held : the renewed bills, though they suspended 
the remedy, did not discharge the antecedent debt, 
& consequently the bank had a lien on the shares 
& were not bound to register the transfer. — Re 
London, Birmingham & South Staffordshire 
Banking Co., Ltd. (1866), 34 Beav. 332 ; 6 New 
Rep. 351 ; 34 L. J. Ch. 418 ; 12 L. T. 45 ; 11 
Jur. N. S. 316 ; 13 W. R. 446 ; 55 E. R. 663. 

2165. .] — A co. by its arts, had 

a lien upon the shares of any member for any 
moneys due to the co. from him, & might sell any 
of the shares registered in the books of the co. 
in the name of such debtor, & apply the proceeds 
in discharging such debt, & might refuse to register 
any transfer of shares whilst the member making 
the transfer was indebted to the co. : — Held : 
“ due ” meant “ presently payable,” & conse- 
quently, the co. was not entitled to refuse to 
register a transfer of shares, for the reason that it 
held bills of the member making the transfer 
which had not arrived at maturity. — Re Stockton 
Malleable Iron Co. (1875), 2 Ch. D. 101 ; sub 
nom. Re Stockton Malleable Iron Co., Ex p. 
Chapman, 45 L. J. Ch. 168. 

Annotation: — Consd. Ex p. Stringer (1882), 9 Q. B. D. 
436. 

2166. Director’s fees overpaid.] — A 

director vacated his office automatically by bar- 
gaining for a secret commission on the sale of 
certain property to the co. The fact was unknown 
to the co., & the director continued to act & to 
receive Ids fees as director. He was subsequently 
re-elected to office in the ordinary course on Ids 
supposed retirement by rotation : — Held : although 
the director, during the period between his vacating 
his office & his re-election, had rendered services 
to the co. which had been accepted by them, yet, 
inasmuch as it was impossible for the ct. to believe 
that the co. would ever have requested him to 
render these services had they been aware of the 
true state of the facts, the ct. could not imply a 
request for these services on the part of the co. 
from the mere fact of their ignorant acceptance 
of them, & accordingly the services rendered did 
not amount to a legal consideration for the fees 
paid for them, & the co. were therefore entitled 
to recover these fees as money had & received, Sc 
had a lien on shares for those moneys. — Re 
Bodega Co., Ltd., [1904] 1 Ch. 276 ; 73 L. J. Ch. 


faith of the shares, a bye -law of the oo 
purporting to give to the co, a lien or 
all shares held by any shareholder foi 
“ any & all amounts that may be owing 
by the shareholder or his assigns to the 
co.,” 8c the purchaser is, upon com' 
pliance with the necessary formalities, 
entitled to be registered as transferee. — 
Re MoKain Sc Canadian Birkbkck 
Investment & Savings Co. (1904), 
l Q. L. II. 241 ; 24 C. L. T. 128 ; 3 
O. W. R, 335.— CAN. 


t , Whether valid.] — A 

company incorporated under Manitoba 
Joint-Stock Companies Act, 1902, has, 


by virtue of sect. 4 1 of the Act, power 
to make a bye-law providing that a lien 
shall exist upon the sharos of any 
stockholder for any debt or liability to 
the oo. ; &, if such bye-law has been 
passed, the co. may maintain such lien 
as against an execution creditor of a 
stockholder whose shares have been 
seised by the sheriff under execution. — 
Montgomery v. Mitchell (1908), 18 
Man. L. R. 37. — CAN. 
m. .1 — A co. incor- 

B dd under the Manitoba Joint- 
Companies Act, 1902, o. 30, may 
under sects. 31 & 44, validly enact 


bye-laws providing that the co. shall 
have a lien upon his shares for all 
debts duo or owing to it by any share- 
holder, whether or not the debt is 
presently duo & payable, & for pro- 
hibiting the registration of a transfer of 
such shares except subject to such lien. 
— Box v. Bird’s Hill Land Co. 
(1913), 24 W. L. R. 706 ; 3 W. W. R. 
602.— CAN. 

n. A right at common law.} — A 
limited co. incorporated under the Cos. 
Acts, has at common law a right of 
retention over the shares of a partner in 
security of debts due by him to the oo. — 
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198 ; 89 L. T. 894 ; 62 W. R. 249 ; 48 Sol. Jo. i 
84 ; 11 Mans. 95. j 

Annotation : — Mentd. Admiralty Comrs. v. National Pro- 
vincial & Union Bank of England (1922), 38 T. L. B. 492. 

Shares held by trustee*] — See Nos. 

2182, 2183, post. 

On what shares — Alteration of articles.] — 

See Sub-sect. 2, post. 

Shares held by trustee.] — See Nos. 

2182, 2183, post 

Rights of co. & assignees on bkpcy. of share- 
holders indebted to co., see Nos. 2349, 2350, post, 

2167. Nature of lien — Equitable charge.] — The 

arts, of assocn. of a co. provided that the co. 
should have a first & paramount lien upon the 
shares of each member for his debts to the co., & 
that, for the purpose of enforcing the lien, the 
directors might, on default in payment of a debt, | 
sell the shares, & execute a transfer of the shares 
sold to the purchaser : — Held : this lien con- 
stituted a “ charge ” upon the shares, within Con- 
veyancing & Law of Property Act, 1881 (c. 41), j 
s. 2 (6), for a debt due from the shareholder to i 
the co., & consequently, sect. 15 applied, & entitled | 
the shareholder to require the co., on payment of j 
the sum due, to assign the debt & their lien on the 
shares to his nominees. — Everitt v. Automatic ’ 
Weighing Machine Co., [1892] 3 Ch. 506 ; 62 j 
L. J. Ch. 241 ; 67 L. T. 349 ; 36 Sol. Jo. 732 ; 1 
3 It. 34. ! 

Annotation : — Folld. Hopkinson v. Mortimer, Harley, [1917] i 

1 Ch. 640. 

2168. In nature of mortgage.] — 

Art. 22 of the arts, of assocn. of a limited co., as 
altered by a special resolution, provided that the j 
co. should have a first & paramount lien upon all i 
the shares registered in the name of each member \ 
for the debts, liabilities & engagements of such 
member. Art. 23 provided that the board might 
sell the shares for the purpose of enforcing the lien, 

& might also by a resolution to that effect, forfeit ! 
the shares subject to such lien. The holder of i 
fully paid shares brought an action against the 
co. & its directors asking for a declaration, in 
effect, that his fully paid shares were not subject 
to the power of forfeiture for debts on the ground 
that it was ultra vires Sc illegal. There had been 
no threat to forfeit pltf.’s shares : — Held : (1) pltf. 
was not premature in coming to the ct., as his 
rights had already been invaded & his property 
damaged ; (2) under this power the forfeiture for 
debts due from a member generally, as distinct 
from those due from him as a contributory, would 
amount to an illegal reduction of capital ; (3) the 
lien being an equitable charge in the nature of a 
mtge., the power to forfeit pltf.’s shares, on his 
failure to redeem on a seven days’ notice, was a 
clog on the equity of redemption Sc as such invalid 
& ultra vires Sc pltf. was therefore entitled to the 
declaration claimed. — Hopkinson v. Mortimer, 
Harley Sc Co., Ltd., [1917] 1 Ch. 646 ; 86 L. J. Ch. 
467 ; 110 L. T. 070 ; 01 Sol. Jo. 384. 

2169. “ Security ” within provision in 

articles — Empowering direction to lend “ on 
security.”] — Clause 15 of the arts, of assocn. of a 
limited banking co. provided that the co. should 


have a paramount lien on all the shares held by 
any shareholder for all his debts to the co., & 
empowered the directors in case of non-payment 
of any such debt, or in the event of the bkpcy. of 
the shareholder, to sell his shares, & apply the 
proceeds in discharge of his debt. Clause 98 
empowered the directors to lend the funds of the 
co., or give credit, with or without security, Sc 
provided that no advances without security should 
be made or credit given to any director : — Held : 
the lien given by clause 15 was a security within 
clause 98, & a loan might be made to a director 
without any other security than the lien, if the 
board considered his shares to be of sufficient 
value . — Re National Bank of Wales, Ltd., 
[1899] 2 Ch. 029 ; 15 T. L. R. 517 ; sub nom. Re 
National Bank of Wales, Cory’s Case, 08 
L. J. Ch. 634 ; 81 L. T. 303 ; 48 W. R. 99 ; 43 
Sol. Jo. 705, C. A. ; affd. on other grounds sub 
nom . Dovey v . Cory, [1901] A. C. 477, H. L. 

Annotations : — Mentd. Merchants* Fire Office v. Armstrong 
(1901), 17 T. L. It. 709 ; Bond v. Barrow Haematite Steel 
Go., [1902] 1 Ch. 353 ; Re Crichton's Oil Co., [1902] 2 Ch. 
80 ; Lucas v. Fitzgerald (1903), 20 T. L. R. 16 ; Re Weis* 
bach Inoandoscont Gas Light Co., [1904] 1 Ch. 87 : 
Exploring Land & Minerals Oo. v. Kolckmann (1905), 94 
L. T. 234 ; Prefontaino v. Grenier, [1907] A. C. 101; 
Ammonia Soda Co. v. Chamberlain, [1918 J 1 Ch. 266. 

2170. Extent — Dividends.] — By the deed of 
settlement of a joint-stock bank, it was provided 
4 4 that the directors should have a lien on the 
shares Sc stock of every shareholder for all debts 
due to the co., & that such lien should at all times 
be the paramount lien on the shares & stock of 
such shareholder ; & the directors were empowered 
to cancel & declare forfeited shares, or to sell Sc 
dispose of them, or otherwise deal with the same 
to obtain payment of the debts ” ; — Held : the co. 
had a lien against a shareholder who had over- 
drawn his account, not only on the shares, but also 
on the dividends arising from them. — H ague v. 
Dandeson (1848), 2 Exch. 741 ; 17 L. J. Ex. 209 ; 
11 L. T. O. S. 271. 

2171. Payment to shareholders on sale of 

assets.] — By the arts, of assocn. of a bank, the 
bank would have a lien on the shares of a share- 
holder for all moneys due to the bank by the 
shareholder. The bank was wound up, & the 
assets were sold, one of the terms being that 
certain shareholders in the bank should be paid £2 
a share ; — Held : the bank had, on the money so 
to be paid to a shareholder, a lien for moneys due 
to the bank by the shareholder . — Re General 
Exchange Bank, Re Lewis (1871), 0 Ch. App, 
818 ; sub nom . Re General Exchange Bank, 
London, Hamburg Sc Continental Exchange 
Bank’s Claim, 40 L. J. Ch. 429 ; 24 L. T. 787 ; 
19 W. R. 791, L. JJ. 

Annotations : — Reid. Everitt v. Automatic Weigh ng 
Machine Co., [1892] 3 Ch. 506 ; Rc National Bank of 
Wales, [1899] 2 Ch. 629 ; Hopkinson v. Mortimer, Harley, 
[1917] 1 Ch. 646. 

2172. Discharge — Shareholder entitled to trans- 
fer to nominee.] — E veritt v. Automatic Weigh- 
ing Machine Co., No. 2167, ante . 

2173 . When part of holding transferred.] — 

Gray v. Stone Sc Funnell, No. 2188, post. 

See , generally , Lien ; Mortgage. 


Sharp (Bell’s Trustee) v. Coatbridge 
Tinplate Co., Ltd. (1886), 14 R. (Ct. oi 
Seas.) 246 ; 24 Sc. L. R. 209.— SOOT. 


o. Confined to shares of individual 
indebted to company .) — Shares in a co. 
owned by A. & B. jointly were regis- 
tered in the name of the firm. The 
Aim having been dissolved A. sub- 
sequently became indebted to the co . 
A transfer signed by A. & B. to a third 


party was then tendered to the co. for 
registration, but the co. refused to 
register it, as they claimed under art. 37 
of their arts, of assocn. a lien on the 
shares for the debt owing by A. to 
the oo. The art. was as follows : — 
“ The co. shall have a first & para- 
mount lien upon all the registered 
Bhares Sc registered stock of each 
member for his debts, liabilities, « 
engagements, solely or jointly with 


any other person, to or with the co., 
whether the period for the payment, 
fulfilment, or discharge thereof shall 
have actually arrived or not ** : — Had : 
the art. did not give the co. the lien 
they claimed, 8c the lien was confined 
to tne shares of the individual who was 
indebted to the co . — Re SOUTHLAND 
Frozen Meat Co., Ltd, (1905), 24 
N. Z. L. R. 734.— N.Z. 
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Sect . 22. — Lien on shares : Sub-sects . 2, 3, 4 
5.] 

Sub-sect. 2. — Alteration of Articles con- 
ferring Lien. 

2174. Lien extended to fully paid shares — Valid.] 

—A co. by one of its arts, provided that it should 
have a lien for all debts & liabilities of any member 
to the co. “ upon all shares, not being fully paid, 
held by such member.” The co., by way of 
purchase-money for the property acquired by it, 
allotted fully paid shares to Z., a nominee of the 
vendor to the co. Z. also applied for & had 
allotted to him shares not paid up. He was the 
only holder of fully paid up shares. At his death 
he was indebted to the co. in arrears of calls on 
the unpaid shares, but his assets were insufficient 
to pay the arrears. Thereupon the co., by special 
resolution under 1862 Act, s. 50, altered the above 
art. by omitting therefrom the words “ not being 
fully paid,” thus creating a lien on Z.’s fully paid 
shares : — Held : the co. had power to alter its 
arts, by extending its lien to fully paid shares. — 
Allen v. Gold Beefs of West Africa, Ltd., 
[1900] 1 Oh. 650 ; 09 L. J. Oh. 200 ; 82 L. T. 210 ; 
48 w; R. 452 ; 10 T. L. R. 213 ; 44 Sol. Jo. 201 ; 
7 Mans. 417, (J. A. 

Annotations : — Retd. Punt v. Symons, [1903] 2 Ch. 506 ; 
Rally v. British Equitable Assoc., [1904] 1 Ch. 374 ; 
British Murac Syndicate v. Alperton Rubber Co., [1915] 
2 Ch. 186 : Phillips v. Manufacturers’ Securities (1917), 
86 L. J. Ch. 305 ; Brown v. British Abrasive Wheel Co., 
[1919] 1 Ch. 290 ; Mo Ellistrim v, BallymacoUigott Co-op. 
Agricultural & Dairy Soc., [1919] A. C. 548 ; Dafen Tin- 
plate Co. v. Llanelly Stool Co., [1920] 2 Ch. 124 ; Side- 
bottom v. Kershaw Leeso, [1920] 1 Ch. 154. Mentd. ltc 
Artisans* Land & Mortgage Corpn., [1904] 1 Ch. 796 ; 
Ayre v, Skelsey’s Adamant Cement Co. (1904), 20 T. L. It. 
587 ; He Welsbach Incandescent Gas Light Co., [1904] 
1 Ch. 87. 

2175. With power of forfeiture — Invalid.] 

— Hopkinson v . Mortimer, Harley & Co., Ltd., 
No. 2168, ante . 

Effect of alteration — Revaluation of security in 
bankruptcy of shareholder.] — See Bankruptcy & 
Insolvency, Vol. IV., p. 343, No. 3223. 


Sub-sect. 3. — Priorities. 

2176. As between company & assignees of bank- 
rupt shareholder.] — Watson v . Eales, No. 2071, j 
ante . 

2177. Mortgage of shares — Notice of lien printed 
on share certificate — Statement by company to 
mortgagee that no claim existing — Priority of com- 
pany not prejudiced.!— Horsfall v . Halifax & 
Huddersfield Union Banking Co., No. 1801, 
ante , 

2178. Notice to company — Subsequent 

guarantee by shareholder to company — Company 
has priority.] — A proviso in arts, of assocn. that a 
co. shall have a paramount lien upon the shares of 
every member for all his liabilities to the co. : — 
Held : to operate so as to give the co. priority in 


respect of a guarantee given by a shareholder 
to them, if the guarantee was for good con- 
sideration, over a mtgee. of shares of whose charge 
the co. had notice before the guarantee was given 
by the shareholder. — Miles v. New Zealand 
Alford Estate Co. (1886), 32 Ch. D. 266 ; 55 
L. J. Ch. 801 ; 54 L. T. 582 ; 34 W. R. 669, C. A. 
Annotations: — Mentd. Crears v. Hunter (1887), 19 Q. B. D. 
341 ; Kingsford v. Oxenden (1890), 55 J. P. 182; Milsom 
v. Stafford (1899), 80 L. T. 590 : Fullerton v. Provincial 
Bank of Ireland, [1903] A. C. 309 ; Law v. Law, [1905] 
1 Ch. 140 ; Roeve v, Jennings, [1910] 2 K, B. 522 ; Glegg 
v. Bromley, [1912] 3 K. B. 474 ; Jayawiekrome v. Amara- 
suriya, [1918] A. C. 869. 

2179. Company has no priority in 

respect of sums due after notice.] — The arts, of 
assocn. of a co. registered under 1862 Act, provided 
that the co. should have “ a first & permanent 
lien & charge, available at law & in equity, upon 
every share for all debts due from the holder 
thereof.” A shareholder deposited his share cer- 
tificates with a bank as security for the balance 
due & to become due on his current account, & 
the bank gave the co. notice of the deposit. The 
certificates stated that the shares were held 
subject to the arts, of assocn.: — Held: (1) the 
co. could not in respect of money which became 
due from the shareholder to the co. after notice 
of the deposit with the bank claim priority over 
advances by the bank made after such notice ; 
(2) the notice to the co. of the deposit with the 
bank was not a notice of a trust within 1862 Act, 
s. 30, & the bank by giving notice of the deposit did 
not seek to affect the co. with notice of a trust, 
but only to affect the co. in their capacity as 
traders with notice of the interest of the bank. — 
Bradford Banking Co. v, Briggs (Dec. 7, 1886), 
12 App. Oas. 29 ; 56 L. J. Ch. 364 ; 56 L. T. 62 ; 
35 W. R. 521 ; 3 T. L. R. 170, II. L. ; revsg. 
(1885), 31 Ch. D. 19, C. A. 

Annotations : — As to ( 1) Folld. Miles v. Now Zealand Alford 
Estate Co. (Feb. 11, 1886), 32 Ch. D. 266. Consd. 
Maokereth v. Wigan Coal & Iron Co., [1916] 2 Ch. 293 
Refd. Newfoundland Government v. Newfoundland liy. 
(1888), 13 App. Cas. 199 ; Bank of Africa v, Salisbury 
Gold Mining Co., [1892] A. C. 281 ; West v. Williams, 
[1899] 1 Ch. 132 ; Rainford v. Keith & Blackman Co., 
[1905] 2 Ch. 147 ; Decloy v, Lloyds Bank, [1912] A. C. 
756 ; Hickman v. Kent or Romney Marsh Sheep -Breeders* 
Assoon., [1915] 1 Ch. 881. Mentd. Generally, Boaler v. 
Brodhurst (1892), 8 T. L. R. 398. 


Sub-sect. 4. — Shares held on behalf of 

Others. 

2180. Shares held by partner in firm — Articles 
conferring lien for Joint or several liability — Lien 
extends to firm debts — Partner trustee for firm.] — 

By the arts, of assocn. of a joint-stock bank it was 
provided that the shares of every shareholder 
should be always subject to a lien thereon in 
favour of the bank for all moneys from time to 
time due from him to the bank in respect of any 
call, or as a debt or liability to the bank from him 
[ alone, or jointly with any other person. At the 


PART III. SECT. 22, SUB-SECT. 3. 

p. As between company & assignees 
of shareholder .] — Tho claimant A. 
made a proposal through R. to be a 
subscriber for fifty shares in a bank 
then being constituted. His proposal 
was accepted. Subsequently R. in- 
structed the bank's agents that the 
nhares were to be divided as to ten to 
A. & ten each to four persons named of 
whom R. was one. These instructions 
were carried out, II. obtaining a certifi- 
cate for ten shares. Two years later 
R. wrote to A. : “I hereby renounce 
& give up to you the ten shares, etc., 
which I have held for your behoof.'* 


A year later R. assigned his ten shares 
to L.’s trustees to whom he was 
indebted, but under the declaration 
that on payment of the sums due to the 
trust the shares should be reconveyed to 
R. This assignation was duly Inti- 
mated to the bank ; Sc L.'s trustees 
were ignorant of A.'s connection with 
tho snares. R. was at the timo 
indebted to the bank. In a process of 
multiplepoinding : — Held : the bank 
were entitled to retain the shares of 
stock standing in R.*s name in satis- 
faction of tho debts due to them by the 
stockholder ; & as between A. Sc L.’s 
trustees, the intimated assignation in 
security was preferable to the right 


of the party founding on the prior 
latont obligation. — Burns t\ Lawrie’s 
Trustkeb (1840), 2 Dunl. (Ct. of Sess.) 
1348 ; 5 Fac. Coll. 1450.— SCOT. 

PART III. SECT. 22, SUB-SECT. 4. 

f q. Shares held by trustee — Pro- 
vision in articles for lien on debts due by 
holder of shares — Meaning of “ holder,**] 
— The arts, of assocn. of a co. bore that 
tho oo. should have a lien on shares for 
debts due to it by “ the holder '* of the 
shares. A shareholder in security for 
debts due by him to two banks, trans- 
ferred to nominees of the banks certain 
shares of whioh he was the registered 
holder, Sc they were registered in the 
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commencement of the bkpey. of two partners, 
some shares in the bank stood in the name of A., 
one of the two. The shares were in fact partner- 
ship property, though the bank did not know that 
any one but A. was interested in them. The 
partners owed the bank a large debt for moneys 
advanced to them. The whole of this debt had 
been contracted since the shares, which were 
originally the property of A. alone, had become 
partnership property : — Held : the bank’s security 
was on the joint estate, & they could only prove 
against that estate for the balance of their debt 
after deducting the value of the shares . — Re 
Collie, Ex p. Manchester & County Bank 
(1876), 3 Ch. D. 481 ; 45 L. J. Bey. 140 ; 35 L. T. 
23 ; 24 W. R. 1035, C. A. 

Annotation: — Apld. lie Cooksey, Ex p. Portal (1900), 83 

L. T. 435. 

2181. Partner trustee for third 

party.] — Trustees of a settlement purchased with 
trust money shares in a banking co., the arts, of 
assocn. of which provided that the co. should have 
a paramount lien & charge upon all the shares of 
any shareholder for all moneys owing to the co. 
from him alone or jointly with any other person, 
& that when a share was held by more persons 
than one, the co. should have a lien & charge 
thereon in respect of all moneys so owing to them 
from all or any of the holders thereof, alone or 
j ointly with any other persons. One of the trustees 
was a partner in a firm which subsequently went 
into liquidation, being then indebted to the co. : — 
Held : the shares were acquired, & the trustees 
were registered as shareholders, subject to the 
conditions & provisions of the arts., & the bank 
was therefore entitled in respect of the debt of 
the firm to a lien on the shares paramount to any 
claim by the cestuis que trust under the settlement. 
— -New London & Brazilian Bank v. Brockle- 
bank (1882), 21 Ch. D. 302 ; 51 L. J. Ch. 711 ; 
47 L. T. 3 ; 30 W. R. 737, C. A. 

Annotations: — Consd. Milos v. Now Zoaland Alford Estate 

Co. (1885), 54 L. J. Ck. 1035 ; Borland's Trustee v. Steel, 

11901] 1 Ch. 279. 

2182. Shares held by trustee — No lien for debt 
due by beneficiary.] — Upon the hearing of a 
bkpey. petition presented by a limited co. it 
appeared that the debtor had obtained judgment 
against one of the registered shareholders of the 
co., declaring that he was a trustee of some of his 
shares for the debtor. The arts, of assocn. of the 
co. provided that the co. should “ have a first & 
paramount lien on all shares for all moneys due 
to the co. from the registered holder thereof, or 
other persons for the time being entitled thereto 
as against the co.” : — Held : as the co. were not 
bound to recognise trusts of their shares, the 
debtor was not a person “ entitled to the shares 
as against the co.,” & consequently, they had no 
lien upon the shares for the debt due to them from 
him, & were not “ secured creditors ” of the debtor 
within the meaning of Bkpey. Act, 1883 (c. 52). — 
Re Perkins, Ex p. Mexican Santa Barbara 


Mining Co. (1890), 24 Q. B. D. 613 ; 59 L. J. Q. B. 
226 ; 38 W. R. 710 ; 6 T. L. R. 203 ; 2 Meg. 197 ; 
7 Morr. 32, C. A. 

Annotation : — Reid. Maokeroth v. Wigan Coal 8c Iron Co., 
[1916] 2 Ch. 293. 

2183. Lien exercised in respect of debt of 

trustee — After notice of trust — Company liable to 
account to beneficiaries.] — Trustees of a will held 
partly paid shares of a co. on the trusts of the will. 
The co. had notice of the trust. One of the trustees 
becoming indebted to the co., the co. claimed a lien 
on the shares & retained two dividends, & sold 
some of the shares & applied the proceeds in 
reduction of the debt. Art. 9 of the arts, of 
assocn. provided that no person should be recog- 
nised by the co. as holding any share upon any 
trust, & art. 12 provided that the co. should have 
a first & paramount lien &> charge on all partly 
paid shares :—Hcld : the co. was wrong in assert- 
ing a lien against the beneficiaries, & it must 
account for the proceeds of sale of the shares & 
for the dividends which had been applied towards 
the satisfaction of the debt. — Mackereth v. 
Wigan Coal & Iron Co., Ltd., [1916] 2 Ch. 293 ; 
85 L. J. Ch. 601 ; 115 L. T. 107 ; 32 T. L. R. 521. 

Name of cestui que trust substituted by 

company — To acquire lien.] — See No. 1495, ante , 

Partner in firm.] — See No. 2181, ante . 

Trustees as members, generally, see Sect. 12, 
sub-sect. 5, ante. 


Sub-sect. 5. — Loss of Lien. 

2184. By conduct of company — Transfers regis- 
tered — Transferees treated as registered proprietors.) 

— A joint-stock co., defts. in an action upon certain 
, debenture bonds, sought to set off the amount of 
i calls due from pltf., the obligee of the bonds, upon 
shares in their co., under the following circum- 
| stances : — The amounts of the debentures were 
j therein expressed to be made payable to pltf., his 
I exors., administrators, or assigns. Pltf. trans- 
ferred the debentures to C. & 8., on whose behalf 
the action was really brought. Defts. registered 
the transfers & issued certificates of registration to 
the transferees, stating that they had been entered 
as “ registered proprietors ” of the debentures in 
| question. Neither C. nor S. had any notice, when 
i the debentures were transferred, that defts. had 
1 or would claim any right of set-off against the 
debentures. Previously to the falling due of the 
debentures, pltf. became indebted to defts. in 
various sums for calls due upon shares held by 
him in defts.’ co. from the date of its coming into 
existence. Subsequently to the accruing due of 
part of such calls defts.’ secretary wrote a letter 
to the transferees acknowledging them to be the 
owners of the debentures, & requesting time for 
payment, & defts. accepted two of the debentures 
in payment of calls due from the transferees as 
shareholders in defts.’ co. Defts. also paid interest 


names of the banks’ nominees ; & he 
also purchased certain other shares Sc 
registered them in the names of the 
same nominees. After the share* 
holder’s death his estates were seques- 
trated. The banks having recovered 
payment of the debts due to them from 
other securities were prepared to 
transfer the shares in question to the 
trustee in the sequestration whereupon 
the co. claimed a lien over the shares in 
respect of a debt due to it by deceased : 
— Held : “ holder ” in the arts, of 
assocn. meant “ registered holder,” 
& as deceased was not the registered 
holder of the shares the oo. had no Hen 


over them for his debt. — Paul's 
Trustee v. Justice (Thomas) Sc 
Sons, Ltd., (1912) S. C. 1303— SCOT. 

PART III. SECT. 22, SUB-SECT. 5. 

r. By conduct of company — Tak- 
ing & discounting promissory note. ]-— 
Shares not fully paid up stood in the 
name of deft.*s wife, but pltf. recovered 
judgment against deft, his wife Sc the 
co., declaring that the said shares were 
the absolute property of deft. & avail- 
able under execution in satisfaction or 
pltf.’s judgment. At that time a note 
given to the co. for the balance due on 


the shares was held by the bank in 
which it had been discounted ; but, 
before the time of the seizure of the 
shares by the sheriff, that note had 
fallen due Sc had been taken up by the 
co.:— Held: at the time of the 
recovery of the last-mentioned judg- 
ment, there waB no debt due from deft, 
or his wife to the co. for which the 
co. could then have set up a lien, Sc it 
was not estopped by the judgment from 
setting up tne lien aB Boon as it had 
taken up the note : Sc the right to the 
lien had not been waived or lost by the 
taking Sc discounting of a promissory 
note for the debt for which the lien was 
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Sect. 22. — Lien on shares: Sub-sects. 5 <fc 6. Sect. 

23: Sttbsed. IQ 

to the transferees up to the time of the debentures 
falling due. The arts, of assocn. of defts. co. 
provided that the co. should have a lien upon the 
shares or debentures of any member mdebted to 
the co., Sc should be entitled to sell the same & 
apply the proceeds in discharge of his debt. On 
a special case raising the question whether defts. 
were entitled in equity to set off the calls due to 
them from pltf. as against the transferees : — Held .* 
they were not so entitled, on the ground that the 
terms of the debentures Sc the arts, of assocn. 
appeared to contemplate the transfer of the deben- 
tures free from all claims against the original 
holder, & that defts., by their subsequent conduct, 
had recognised & dealt with the transferees as 
absolute owners of the debentures transferred to 
them. — Higgs v . Assam Tea Co. (1869), L. R. 4 
Exch. 387 ; 38 L. J. Ex. 233 ; 21 L. T. 336 ; 


17 W. R. 1125. 

Annotations : — Folld. Re Northern Assam Tea Co., Ex p. 
Universal Life Assoe. (1870), L. R. 10 Eq. 458. Coasd. 
Re Hercules Insce., Brunton's Claim (1874), L. It. 19 Eq. 
302. Apld. Re Romford Canal Co., Pocock’s Claim, 
T ricket vs Claim, Carew’s Claim (1883), 24 Ch. D. 85. 
Refd. Re Imperial Land Co. of Marseilles, Ex p, Colborne 
& Strawbridge (1870), 23 L. T. 515; Re South Essex 
Estuary Co., Ex p. Chorley (1870), L. It. 11 Eq. 157 ; 
Sankoy Brook Coal Co. v. Marsh (1871), L. R. 6 Exch. 
185 ; Crouch v. Credit Foncier of England (1873), L. R. 8 
6. B. 374. Mentd. Bellas v. Neptune Marine Insce. (1899), 
42 L. T. 35. 


2185. .] — The arts, of assocn. of 

a co. provided that the co. should have a primary 
lien on the debentures of any member of the co. 
who might be either absolutely or contingently 
indebted to the co. for any amount or on any 
account, & that the directors might, after any such 
debt became absolutely payable, sell Sc transfer 
any debentures of the member so indebted or 
liable. The holder of certain debentures, who 
was also a shareholder, transferred his debentures 
in Aug., 1865, Sc the transferees were registered 
as the proprietors of the debentures, & received 
certificates to that effect from the co. In 1866 Sc 
1867 calls were made on the shares held by the 
transferor, which were unpaid. In Dec. 1867, 
the co. fell into difficulties, & applied to the trans- 
ferees of the debentures to renew them for a 
period of three years : — Held : the co. had pre- 
cluded themselves by their conduct from setting 
up their lien for unpaid calls as against the trans- 
ferees. — Re Northern Assam Tea Co., Ex p. 
Universal Life Assurance Co. (1870), L. R. 10 
Eq. 458 ; 39 L. J. Ch. 829 ; 23 L. T. 639 ; 18 
W. R. 1082, 

Annotations: — Refd. Sankoy Brook Coal Co. v. Marsh 


(1871), L. R. 6 Exch. 185 ; Re Herculos Insoe., Bruntoc s 
fcaso (1874). 31 L. T. 747. 

2186. Dividend declared after transfer 

but before registration — Lien on dividend not lost.] 
— Re M‘Murdo, Penfold v, M‘Murdo (1892), 8 

T. L. R. 507. , „ 

Shares issued for particular purpose — in- 
compatible with lien.] — See No. 2102, ante, 

2187. By new arrangement between indebted 
shareholder & company — Inconsistent with lien- 
intention to waive.] — A lien conferred on a co. by 
its arts, of assocn. on all shares registered in the 
name of a member for his debts to the cc >*> su cn 
member’s right to transfer the shares while he 
remains indebted being thereby made dependent 
on the approval of the directors, is valid. Sucn 
lien may be discharged by a new arrangement 
between the indebted member Sc the co., the terms 
of which are incompatible with its retention, or 
which show an intention to waive it .-—Bank of 
Africa v. Salisbury Gold Mining Co., [189AI 
A. C. 281 ; 61 L. J. P. C. 34 ; 66 L. T. 237 ; 41 

W. R. 47; 8 T. L. R. 322, P. C. 

Annotations : — Mentd. Re Morrte. I1908-* IK. B. 47 , 
YoureU v . Hibernian Bank, [1918] A. C. 372. 

2188. As between transferor & transferee — Part 
of holding only transferred — Shares not transferred 
liable.] — B., being indebted to pltf., deposited 
with him certain shares in a co. He afterwards 
transferred all the shares except forty to pltf. & 
was released by him from the debt. B. was 
indebted to the co. who had a lien on the shares s— 
Held : the co.’s claim must be thrown on the 
forty shares which exceeded in value the amount 
lue to the co. — G ray v . Stone Sc Funnell (1893), 

m 0420 . O fT T, P • S TL 602. 


no 1 


Sub-sect. 6. — Enforcement of Lien. 

2189. By forfeiture of partly-paid shares-— Com- 
pany must credit holder with full market value.] 

By one of the clauses in a deed of settlement^ on the 
formation of a joint-stock banking co. it was 
provided “ that all debts due to the co. by or on 
the part of any proprietor in respect of cash 
advances or otherwise, should at all times & in all 
cases by the first Sc paramount lien on all the 
shares & stock of such proprietor ; & the directors 
were empowered to cancel, extinguish Sc declare 
forfeited, or to sell Sc dispose of such shares, either 
wholly or in part, as the case might require, by 
way of or towards satisfaction or liquidation of 
such debts ; Sc that every such person should 
henceforth cease to be a proprietor of the co., or to 
retain any interest therein in respect of the shares 


claimed. — Montgomery v . Mitchell 
(1908), 18 Man. L. H. 37.— CAN. 
s. Omission to comply with 

S revisions of statute .] — D., who was tho 
older of paid-up shares in the capital 
shook of deft, co., made a general 
assignment for tho benefit of his 
creditors, at a time when he was 
indebted to deft. co. By tbe bye-laws 
of deft, oo., they were entitled to a 
charge on D.’e shares as security for 
this indebtedness. Deft. oo. lodged 
with the assignees proof of their claim 
against the estate of D., at the ful] 
amount of his indebtedness, but made 
no reference to their security. Pltfo, 
bought the shares, with other assets, 
from the assignees, & brought this 
action to compel defts. to register pltfs. 
in defts.* books as holders of the shares 
free from the daim of defts. Defts. 
had ^ received from the assignees a 
dividend upon their claim. Pltfe. con- 
tended that defts. by proving their 
claim for the full amount without 


placing a value on their seourity, by 
voting at meetings in respect of the 
claim so proved, & by accepting a 
dividend in respeot thereof, had irre* 

! vooably elected to rank on the estate 
i & to give up their seourity: — Held: 

! having regard to Assignments Act, ss. 

; 29 & 31, the English bkpey. rule is not 
in force in Manitoba ; Sc defts. could 
not be considered to have eleoted to 
abandon their seourity by their failure 
to value it.— Box v. Bird’s Hill Land 
CO. (1912), 22 W. L. R. 871.— CAN. 

t. As between transferor & trans- 
feree — Lien provided by bye-law — 
Knowledge of transferee . }— A co. inoor- 

S orated under Manitoba Joint-Stock 
os. Act, R. S. M. 1902, o. 30, enacted 
bye-laws providing that the oo. should 
have a lien upon his shares for all 
debts due or owing to it by any share- 
holder. A purchaser of such shares, 
without notice of such bye-laws or of 
any lien upon the shares, if he has in 
good faith paid the purchase money Sc 


procured a transfer from the share- 
holder, would probably not be bound 
by tbe bye-laws. Sc might, perhaps, 
Insist on the transfer being recorded in 
the books of the oo. Sc the iBsue to him 
of a certificate free from any lien. But, 
if the purchaser acquires knowledge of 
the bye-laws & the lien claimed before 
the execution of the transfer & while 
he has still In his hands part of the 
purchase money, to an amount exceed- 
ing the debt for which the lien is 
claimed, he cannot then insist upon the 
registration of the transfer to him free 
from such lien. — Box v. Bird’s Hill 
Land Co. (1913), 24 W. L. R. 706 ; 
3 W. W. R. 602.— CAN. 

PART 111. SECT. 22, SUB-SECT. 6. 

a. By declining to transfer trustee in 
bankruptcy to register ,] — The arts, of 
assocn. of a limited co. bore that the 
co. should have a first Sc permanent 
lien on the shares of members for any 
debts due by them. Sc might refuse to 
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so cancelled, extinguished & declared to be for- 
feited, or so to be sold or disposed of as aforesaid.” 
A holder of 1,000 shares being indebted to the 
bank for cash advances, a notice, dated May 30, 
1837, was given to the shareholder, that unless he 
redeemed the 1,000 shares by payment of the 
balance of his account with the bank on or before 
June 13, the directors would on that day proceed, 
under the clause of the deed of assocn., to cancel 
& extinguish, & declare his shares forfeited, & to 
place the value of the shares on that day to the 
credit of his account with the bank. The balance 
not being paid, the directors by a resolution 
declared the shares to be cancelled & forfeited, & 
it appearing to them that the value of the shares 
on that day was £10,000, it was resolved that 
credit should be given to the proprietor for that 
amount in his account. 

A bill was filed to set aside the cancellation. 
From the evidence it appeared that the market 
price of shares, on June 13, slightly exceeded the 
price allowed by the directors, but the evidence 
proved that, if the 1,000 shares had been carried 
into the market, the price would have been 
reduced greatly below the amount allowed by the 
directors : — Held : the directors placing them- 
selves by the cancellation in the situation both of 
vendors & purchasers, were bound to allow the 
highest market price, which could be obtained for 
the shares, without speculating on what might be 
the effect of throwing the 1,000 shares into the 
market, & the cancellation was declared to be void 
& was set aside. — Stubbs v. Lister (1841), 1 
Y. & 0. Ch. Cas. 81 ; 02 E. R. 799. 

Annotation : — Consd. Hopkinson v. Mortimer, Harley, 

[1917] 1 Ch. 646. 

2190. By forfeiture of fully-paid shares — Ultra 
vires — Clog on equity of redemption.] — Hopkin- 
son v . Mortimer, Harley & Co., Ltd., No. 2188, 
ante* 

2191. Mortgagee also entitled to Hen — Security 
not sufficient to satisfy both — Shareholder bank- 
rupt — Form of order.] — Re Merridew, Ex p. 
Warner (1843), 1 L. T. O. S. 151. 

Omission to prove in bankruptcy of shareholder — 
Right to withdraw & lodge fresh proof.] — See 
Bankruptcy & Insolvency, Vol. IV., p. 343, 
No. 3223. 


Sect. 23. — TRANSFER OF SHARES. 

Sub-sect. 1. — The Right to Transfer. 

2192. Shareholder.] — Moffatt v. Farquhar, 
No. 2402, post. 

2193. .] — Re Cawley & Co., .No. 2401, 

post. 


2194. Though unregistered.] — Morris v . 

Cannan, No. 2341, post. 

2195. Director— Disapproving policy of majority 
of board— No intention of facilitating ultra vires 
policy.] — -J. was a director & shareholder in a co. 
which had become embarrassed, & he was desirous 
of having it wound up. The majority of the 
directors, however, negatived a motion for having 
it wound up & entered into an arrangement with 
S. for the purpose of bringing its affairs into a 
more prosperous state. By this arrangement S. 
was to have a number of shares transferred to 
him or his nominees, & was to have powers. & 
privileges which it was a breach of duty to give 
him. J. did not, in his capacity of director, 
concur in or assent to 4)his arrangement, but he 
transferred all his shares to a nominee of S., & 
agreed with S. to pay a certain sum in addition 
upon being released from all liability in respect 
of a certain demand against the co. The consent 
of the directors to transfers was not requisite. 
The Ct. was satisfied, on the evidence, that J. 
made the transfer not to facilitate the arrange- 
ments between the other directors & S., but to 
escape from the co., & there was nothing to show 
that the transferee was a trustee for the co. : — 
Held : the transfer was valid, & not liable to be 
impeached in equity. — Re London & County 
Assurance Co., Jessopp’s Case (1858), 2 De G. 

& J. 038 ; 27 L. J. Ch. 757 ; 32 L. T. O. S. 53 ; 

5 Jur. N. S. 1 ; 0 W. R. 710 ; 44 E. R. 1137, 

L. JJ. 

Annotations .—Retd. lie Mexican & South American Mining 

Co., Lund’s Case (1859), 27 Beav. 465; Re Discoverers 

Finance Corpn., [1908] 1 Ch. 141. 

2190. Not a trustee for shareholders.] — Re 

National Provincial Marine Insurance Co., 
Gilbert’s Case, No. 2037, ante. 

2197. Subject to holding a qualification.] — 

Re National Provincial Marine Insurance 
C o., Gilbert’s Case, No. 2037, ante. 

2198. .] — Re Cawley & Co., No. 2401, 

post . 

2199. Business of company transferred to 
another.] — Re Accidental Death Insurance 
Co., Lankester’s Case (1870), 0 Ch. App. 905, n., 

L. J. 

Annotation : — Consd. Re Accidental Death Insce., Chappell’s 

Case (1871), 6 Oh. App. 902. 

2200. No formal dissolution.] — Re Acci- 

dental Death Insurance Co., Chappell’s 
Case, No. 2406, post. 

2201. .] — Re Accidental Death In- 

surance Co., Allin’s Case, No. 2380, post. 

.] — See also, Sect. 37, sub-sect. 13, post. 

2202. Voluntary winding up impending — Meeting 
called to pass resolution.] — Re City of Glasgow 
Bank, Mitchell’s Case, No. 2391, post. 


register a transfer by such members. 
The trustee of a bkpt. shareholder, 
who owed the co. money, applied to be 
put upon the register of shareholders, 
in respect of the bkpt.’s shares, & 
founded on one of the arts, of assocn. 
which provided that any one becoming 
interested in a share in consequence of 
the bkpev. of a shareholder might be 
registered ; — Held : the co. had a lien 
over the shares in respect of the debt 
due to them, both at common law Sc 
under the arts., Sc were entitled to 
decline the application. — Sharp (Bull’s 
Truster) v. Coatbridge Tin Plate 
Co., Ltd. (1886), 14 R. (Ct. of Seas.) 
246.— SCOT. 

PART III. SECT. 23, SUB-SECT. 1. 

b. Power of director to refuse — 
How exercised.] — A power given by 
regulations in absolute Sc general terms 
to directors of cos. to refuse to register 


a transfer of shares must be exercised 
with due regard to interests of share- 
holders of co. Sc those of transferee Sc 
possibly also with due regard to 
interests of transferor Sc creditors of co. 
Where directors in exercise of such 
power have refused to register transfer, 
ot., on application by transferee to 
rectify register of co. will not set aside 
decision of directors if they have acted 
honestly Sc within their "powers. — Re 
Mont de PiRtR Loan Sc Deposit Co., 
Ltd., Ex p. Alexander & Aur, [19073 
V. L. R. 660.— AUS. 

c. Transferor conducting rival 

business .] — Arts, of assoon. ot a co. 
provided that directors may decline to 
register transfer of shares except by 
operation of law ; — Held : directors 
had power to refuse to register transfer 
of shares on ground that transferor was 
conducting rival business to co. Sc was 
stated to be actually desirous of pur- 


chasing eo.’s business. — Re Mont dk 
P ikTjfc Loan Sc Deposit Co., Ltd., 
Ex j). Alexander Sc Aur, [1907] 
V. L. R. 660.— AUS. 


-.] — The power of regula- 


tion provided by Cos. Act, 1906, did 
lot extend to restriction. A bye-law 
fivinfr the directors an absolute power 
)f veto upon transfers of stock of a co., 
vould be ultra vires , Sc a bye-law 
•equiring their approval of transfers 
ihould be construed as meaning that 
/hey should be satisfied in respect of 
tuch matters as were within their 
>rovince as to the form of transfer, 
itlo, unpaid calls, fees, Sc similar 
natters. — Canada National Fire 
nsuranck Co. v. Hutchings, Great 
Vest Permanent Loan Co. v. 
Iutchings (1918), 87 L. J. P. C. 106; 
1918] A. C. 451.— CAN. 

e. Restriction in articles of associa - 
ion — Voluntary transfer.] — A provision 
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Sect . 23. — Transfer of shares : Sub-sects, 1 & 2, 
A. & B.] 

2203. Knowledge of transferor.] — The 

arts, of a co, enabled the board of directors to 
appoint committees of their own number & to 
delegate to any such committee all or any of the 
owers of the board. Transfers of shares were to 
e effected only by instruments executed both by 
the transferor & transferee, & were not to be made 
without the approval of the board, which had an 
absolute discretion as to accepting a transfer. 
On Nov. 2, 1874, the board appointed B. a 
committee with all the powers of the board. On 
Dec. 24, 1874, a board meeting was held, at which 
only B. & the secretary were present. At this 
meeting transfers, which had on the previous day 
been executed by X. & Y. to various persons of 
1510 shares standing in the joint names of X. & 
Y., were approved & the transferees placed on the 
register. B. deposed that all formalities had 
been waived & there was no evidence whether the 
transfers had been executed by the transferees. 
On the same day a general meeting of share- 
holders was held, at which resolutions were 
passed for a voluntary winding-up of the co., & 
the transfer of its business to a new co., each 
shareholder in the old co. taking the same number 
of shares in the new, & this was confirmed by a 
meeting of Jan. 15, 1875. At neither of these 
meetings did the transferors vote in respect of 
the sli ares transferred, but several of the trans- 
ferees did, & the transferees were registered as 
shareholders in the new co. It did not appear 
that the old co. was insolvent, but it was con- 
sidered desirable to reconstitute it. In Mar. 
1877, a petition was presented by some of the 
transferees for the compulsory winding-up of the 
old co., upon which an order was made on Mar. 17. 
The transferees were placed on the list of con- 
tributories. In .1881 some creditors, pursuant to 
leave given, applied in the name of the official 
liquidator to put X. & Y. on a supplemental list 


of contributories of the old co. for the 1,519 shares, 
& if not then on a B. list as past members. The 
application was refused: — Held: (1) the fact 
that the transferors knew that the co. was on the 
eve of being wound up voluntarily did not take 
away their power of transferring their shares, & 
the transfers of the 1,519 shares were not invalid 
on that ground ; (2) a committee of the board of 
directors need not consist of more than one 
person, & B. had authority to approve the trans- 
fers ; (3) it was not to be inferred in the absence 
of express evidence that the transfers had not 
been executed by the transferees ; (4) if they had 
not been so executed they were not a nullity but 
only irregular, & after they had been acted upon 
& treated as valid for so long a period they could 
not be impeached ; therefore, X. & Y. could not 
be placed on the list of contributories as present 
members. — Be Taurine Co. (1883), 25 Ch. D. 
118 ; 53 L. J. Oh. 271 ; 32 W. R. 129 ; sub nom. 
Re Taurine Co., Ltd., Beckwith & Robinson's 
Case, 49 L. T. 514, C. A. 

Annotations : — Generally . Mentd. Re HusbcII Hunting 

Record Co., [1910] 2 Ch. 78 ; Re Havana Exploration Co.. 

Nathan's Claim, [1916] 1 Ch. 8. 

After winding up begun — Voluntarily winding 
up — With consent of liquidator.] — See Nos. 2538, 
2539, 2541, post . 

Compulsory winding up — With consent of 

court.] — See No. 2543, post. 


Sub-sect. 2. — The Contract for Sale of 

Shares. 

A * In General. 

Formation.] — See f generally , * Contract, Vol. 
XII., pp. 61 et seq . 

Consideration — Necessity for.] — See , genexftlly , 
Contract, Yol. XII., pp. 173 et seq . 

What constitutes.] — See , generally , Con- 
tract, Vol. XII., pp. 170 et seq . 


in arts, of assocn. of a joint-stock co., 
that the no.. In certain events, may 
declmo to register a transfer of shares, 
applies only to a voluntary transfer, 
not to a transfer in invitnm . — Re 
Companies Statute 1864, Re MoCul- 
JW.) Sc Co., Ltd., Exp. Trevahcub 
(1879), 6 V. L. Ii. 195.— AUS. 

f. Restriction imposed by special 
resolution.) — A public co. with a view 
to changing itself into a private co. by 
special resolution, duly passed, im- 
posed certain restrictions on the 
disposal of shares by shareholder? : — 
Held : such restrictions were not void 
as being opposed to absolute owner- 
ship." — Leiskr v. Popham Brothers, 
Ltd. (1912), 17 B. C. R. 187.— CAN. 

g. Transfer restricted by agree - 
merits.) — The letters -patent under the 
Ontario Cos. Act, creating & con- 
stituting certain persons of whom W. 
was one. a corpn., contained no pro- 
vision authorising the directors or the 
assocn. to restrict the right of a share- 
holder to transfer his Bhares ; but the 
assocn. asserted that such a restriction 
was imposed by an agreement entered 
into by the incorporators before the 
issue of the letters-patcnt, by which it 
was agreed that none of the shares 
should be transferred without the 
oonsent of all the shareholders, Sc by 
a similar agreement entered into 
between the shareholders & the oo. & 
by such shareholder with the others, 
after the issue of the letters -patent : 
& the assocn. refused to register a trans- 
fer of a share from W. to A. : — Held : 
assuming that the making of the agree- 
ments had been established, they 
afforded no valid ground for the refusal 


of the assocn. to register tho transfer 
to A. — Re Belleville Driving & 
Athletic Assocn. (1913), 31 0. L. It. 
79 ; 5 0. W. N. 520 ; 6 O. W. N. 51.— 

CAN. 

h. Rond fide transfer — Directors ' 
consent unnecessary .] • — Commercial 
Loan & Trust Co., Ltd. v. Macaw, 
[1922] 3 W. W. It. 1129; [1923] 1 
I). L. It. 744 ; 32 Man. L. R. 413.— 
CAN. 

k. Out -d:- out transfer — To escape 
liability. ] — Commercial Loan Sc Trust 
Co., Ltd, v. Macaw [1922] 3 W. W. R. 
1129; 11923] 1 D. L. R. 744 ; 32 
Man. L. It. 413.— CAN. 

l. Shares not fully paid — Accept - 
emee of transfer by directors .} — Com- 
mercial Loan Sc Trust Co., Ltd. v. 
Macaw, [1922] 3 W. W. R. 1129; 
[1923] l D. L. R. 744 ; 32 Man. L. R. 
4 1 3. — CAN* 

m. Necessity for consent of public 
utility commissioners.) — Sale of Shares 
Act, 1916 (c. 8), s. 4, which prohibits tho 
sale, or tho offering for sale, of any 
shares, etc., except certain oxceptea 
securities, of any co. or assocn., etc., 
incorporated or unincorporated, unless 
the permission of the Board of Public 
Utility Comrs. be first obtained, is not 
limited to completed sales, but applies 
to agreements lo sell shares in a pro- 
posed co. not yet incorporated. — R. v. 
Malcolm Sc Olson, [1918J 2 W. W. R. 
1081 ; 42 D. L. R. 90 ; 13 Alta. L. R. 
51 1.—— CAN. 

PART III. SECT. 23, SUB-SECT. 2.— A. 

n. Acceptance by transferee — 
Whether necessary .] — Certain stock in 


the British America Assurance Co. was 
transferred Sc the transfer entered in 
the stock ledger, so that the shares stood 
in the name of the transferee, but 
before any acceptance had been signed 
tho shares were seized under an 
execution againBt the transferor. Tho 
transferee then signed a formal 
acceptance in tho books of the co. Sc 
brought an action against the sheriff's 
vendee to recover tho dividends which 
had been paid to him : — Held : the 
transfer was complete without accept- 
ance & the seizure illegal. — W oodruff 
v. Harris (1854), 11 U. C. R. 490- 
CAN. 

o. Right of rescission.] — The 

fact that the purchaser endeavoured to 
have himself registered as holder of the 
shares was not an acceptance by him of 
the contract of sale which deprived 
him of his right of action to have it 
rescinded. Nor was his action barred 
by loss of the defective certificate by 
no fault of his nor of the seller. — 
Castlkman v. Waghorn, Gwynn Sc 
Co. (1908), 13 B. C. R. 351 ; revsd . 
41 S. C. R. 88.— CAN. 

p. Duty of vendor — Evidence of 
title .]—-' When shares in the stock of a 
co. are sold for cash & transfer endorsed 
purporting to he signed by the holder 
named therein, who is not the seller, 
the latter must he taken to affirm that 
a title which will enable the purchaser 
to become the legal holder is vested in 
him by virtue of such certificate & 
transfer. — Castlkman v. Waghorn, 
Gwynn & Co. (1908), 13 B. C. R. 351 ; 
revsd. 41 S. C. R. 88.— CAN. 

q. Payment of commission — Di- 
rector as selling agent,] — Where the 
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Legality— Market rigging.] — See Contract, Vol. j 
XII., p. 239, Nos. 1959, 3960. 

Bargain in differences — Wagering con- 
tract.] — See Gaming & Wagering. 

Purchase lor purpose of instituting pro- 
ceedings against company.] — See Action, Vol. I., : 
p. 76, Nos. 612, 613. ! 

2204. Restraint of — Power of company.] — 

Poole v. Middleton, No. 2257, post I 

See, generally , Sub-sects. 9, 16, post . 

i 

i 

B. Necessity for Writing . ; 

2205. Whether real or personal property — Pro- 

vision in special Act.] — By a railway Act, it was 
declared that the shares in the undertaking, or 
the joint stock & fund of the co., should to all 
intents & purposes be deemed personal estate & 
be transmissible as such, & should not be of the 
nature of real property : — Held : the shares of j 
individual proprietors were not an interest in j 
land, & therefore might be sold by a verbal 
contract. Semble : this would have been so I 
even if the Act had contained no such clause. — 
Bradley v . Holdsworth (1838), 3 M. & W. 
422 ; 1 Horn. & H. 156 ; 7 L. J. Ex. 153 ; 150 
E. R. 1210. | 

2206. Whether interest in or concerning land — ! 
Statute of Frauds, s. 4.] — Humble v. Mitchell, j 
No. 1434, ante . 

2207. .] — Duncuft v . Albreciit, 

No. 2256, post . 

Shares in cost-book mining company.] — 

See Part VIII., sect. 1, post . 

See, further. Sect. 14, ante . 1 

2208. Whether goods wares or merchandise — 
Statute of Frauds, s. 17.] — Humble v. Mitchell, 
No. 1434, ante . 

2209. .] — Duncuft v. Albrecht, 

No. 2256, post . 

2210. .] — By a rule of the Hull 

Stock Exchange brokers are individually re- 
sponsible to each other for the fulfilment of their 
contracts. Pltf. was a broker of that exchange, 
& sold, on behalf of deft., to R., also a broker, I 
certain railway shares then in course of registra- j 
tion. Deft, refused afterwards to complete the I 


contract ; but no conveyance of the shares, as 
required by 1845 Act, ss. 14, 15, was ever tendered 
him to execute. R. subsequently purchased 
shares in the railway at a higher price, in the 
place of those contracted for, & pltf. paid him the 
difference, after notice from deft, not to make 
the payment: — Held: (1) the payment by pltf. 
before a transfer was tendered to deft., was a 
papnent in liis own error, & which he was not 
entitled to recover against deft., in an action for 
money paid to his use ; (2) a letter, written by 
deft, to pltf., requesting all further communica- 
tions to be made to his attorney, did not dispense 
with a tender of the transfer. 

(3) A contract for the sale of shares is not a con- 
tract for the sale of goods, wares or merchandise, 
within Stat. Frauds, s. 17. — Bowlby v. Bell 
(1846), 3 0. B. 284 ; 4 Ry. & Can. Cas. 692 ; 
16 L. J. C. P. 18 ; 7 L. T. O. S. 300 ; 10 Jur. 669 ; 
136 E. R. 114. 

Annotation : — As to (1) Reid. Bayley v. Wilkins (1849), 7 

C. B. 886. 

2211. Spanish Active Stock.] — In an 

action for not delivering foreign stock, the declara- 
tion alleged that pltf. bargained with the deft, 
to buy, & then bought from him, & deft, then 
agreed to sell, & then sold to pltf., certain foreign 
stock, to wit, 28,000 Spanish Active Stock, etc. : — 
Held : the words “ bought ” & “ sold ” must be 
construed with reference to the subject-matter 
of the contract, & as meaning an agreement to 
buy & sell ; & a contract for the sale of stock, 
Exchequer Bills, & securities of that description, 
in which the property passes by delivery, differs 
from a contract for the sale of a specific chattel 
inasmuch as a contract for the sale of stock, 
Exchequer Bills, etc., would be satisfied by the 
delivery of any stock or bills of the description 
bargained for, & consequently the contract for 
sale cannot mean an actual sale, but only a 
contract to deliver. 

Such a contract is not within Stat. Frauds, 
s. 17. — Heseltine v. Siggers (1848), 1 Exch. 
856 ; 18 L. J. Ex. 166 ; 154 E. R. 365. 

Annotation: — Mentd. Goodwin v. Robarts (1875), L. R. 10 

Exch. 337. 

Compare No. 1443, ante , No. 2280, post . 


Incorporation of a co. provided for 
payment of commission on sale of 
shares a resolution is not necessary to 
authorise payment to a diroctor of such 
commissions provided the amount paid 
is not in excess of the amount allowed 
by the incorporation & the payments 
are made to him as a selling agent & on 
terms the same as are allowed to other 
agents. — McIntosh v. Premier Lang- 
muir Mines, Ltd. (1921), 66 D. L. it. 
278 ; 50 O. L. R. 456. — CAN. 

r. Soliciting subscriptions.] — The 
soliciting subscriptions to a certain 
trust agreement was hold, in the cir- 
cumstances not to be a selling or offer- 
ing for sale shares in a syndicate or co. v 
within the meaning of Sale of Shares 
Act, s. 4 ; the contemplated syndicate 
not being, in the ct.'s opinion, formed 
until all the subscribers who actually 
subscribed, bad done so. Up to that 
time what was done was merely to 
solicit subscriptions to a fund which, 
when created to a sufficient sum, 
would then become, as distinguished 
from specific sums under the individual 
control of the respective subscribers, a 
fund controllable by the body of sub- 
scribers ; & only upon the fund passing 
into the control of the body of sub- 
scribers was there a syndicate, interests 
or shares in which became capable of 
being sold. — Britannia Collieries v. 
Hauser, [1922] 67 D. L. R. 665 ; 


2 W, W. R. 885. — CAN. 

s. Value of shares ascertained by 
arbitration — Arbitration abortive. ] — By 
agreement between the parties which 
was for the sale of the shares of a 
lumber co., applt. had a contractual 
right to insist on a deduction equal to 
the value of the deficiency of assets 
delivered, such value being determined 
by arbitration. An arbitration was 
held ; but it became abortive : — Held : 
when the agreed method of fixing the 
value became impossible, it was the 
duty of the ct. to decide that which the 

arties had originally intended should 
o decided by a domestic tribunal. — 
Cameron v. Cuddy (1913), 25 W. L. R. 
236; revsd. 13 D. L. R. 757. — CAN. 

t. Right of bankrupt company .) — 

Re Canadian Cereal & Flour Mills 
Co. (1921), 67 D. L. R. 234 ; 51 

O. L. R. 316.— CAN. 

a. Liability of broker — As inter- 
mediate transferee .] — A sharebroker 
purchased shares in a bank for a client, 
who requested that the shares should be 
transferred to three other persons 
named by her. The sharebroker 
applied to the bank to have the shares 
so transferred, but the bank refused, 
on the ground that, as one transfer for 
all the shares had been executed by the 
holder, it would be necessary to trans- 


fer the shares into tho name of one 
person, who could apply to have tho 
new scrip issued in the three different 
lots, so that the holder could transfer 
to the owners of the shares. At the 
bank’s suggestion & request, tho share- 
holder allowed tho shares to ho trans- 
ferred Into his name for the purposes of 
retransfer only ; — Held : the broker 
had agreed to become a member of the 
co., & after registration, his name was 
rightly put on the list of contributories. 
— Re MERCANTILE BANK (In LIQUIDA- 
TION), Exp. Bagley (1894), 20 V. L. Ii. 
489.— AUS. 

b. Purchase of shares on 

Stock Exchange.] — Pltf. employed his 
broker to sell certain shares. Defts., 
who were also brokers, acting for an 
undisclosed principal, bought these 
shares on the Melbourne Stock 
Exchange by a verbal contract in 
accordance with the usage & rules of 
the Exchange. After the sale pltf. 
aid certain calls due on the shares, Sc 
rought an action aguinst defts. to 
recover the amount so paid : — Held : 
although defts. had bought tho shams 
acting as brokers Sc as agents for an 
undisclosed principal, they were per- 
sonally liable to indemnify pltf. for 
his liability on the shares. — Wilcox v. 
Clarke Sc Co. (1896), 21 V. L. R. 694. — 
AUS. 
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Sect, 23, — Transfer o/ gfcarea : S ub-s ect, 2, C. (q).] 

C . Rights of Parties inter se, 

(a) In General . 

2212. General rule/) — Serrible: in the absence 
of express provisions m the deed of settlement to 
the contrary, the transferee would be held to 
stand in the place of the original owner for all 
purposes . — Re Monmouthshire & Glamorgan- 
shire Banking Co., Cape's Executor's Case 
(1852), 2 De G. M. & G. 562 ; 22 L. J. Ch. 601 ; 
20 L. T. O. S. 253 ; 17 Jur. 355 ; 1 W. B. 85 ; 
42 E. It. 991 L. C. & L. JJ. 

Annotations: — Consd. Re Pennant & Craigwen Consoli- 
dated Lead Mining Co., Mayhew's Case (1854), 5 De G. M. 
& G. 837. Reid. Taylor v. lAll (1863), 8 L. T. 148. 

2213. Sale on Stock Exchange — Transfer direct 
from vendor to purchaser — Privity.] — (1) If A. 

sells shares in a co. to a member of the Stock 
Exchange B. buys shares in the samo co. at a 
different price from another member of the Stock 
Exchange, & on the name-day B.'s name is given 
to A. as the purchaser of A.'s shares, & A. exe- 
cutes a transfer of his shares to B. & B. accepts 
the transfer, & pays to A. the price for which 
B. originally bought the shares, the trans- 
action constitutes a contract between A. & B. 
for the sale & purchase of the shares, which 
a Ot. of Equity will compel B. specifically to 
perform. 

(2) Where the arts, of assocn. of a co. require 
transfer of shares to be executed by both parties, 
the Ot. has no power under 1862 Act, ss. 35, 98, 
to rectify the register by removing the name of a 
transferor unless the transfer has been executed 
by the transferee. 

Shares in a joint-stock co. were sold in the 
usual course of business on the Stock Exchange 
a few hours before the failure of the co. The 
transfer was executed by the vendor but not by 
the purchaser & was never registered. Upon an 
application by the vendor to have the purchaser’s 
name substituted for his own on the list of con- 
tributories in the winding-up of the co. : — Held : 
the ct. had no jurisdiction under the circumstances 
to rectify the register. 

(3) When in the winding-up of a co. application 
is made to the Ct. to substitute one person for 
another on the list of contributories, & both 
parties are equally solvent, so that it is a matter 
of indifference to the creditors & contributories 
which of them is made a contributory, it is the 
duty of the liquidator to appear by one counsel 
only, & to take no part in the argument : — 
Serrible : in such cases the unsuccessful party will 
be ordered to pay the costs of the liquidator. — 
Re Overend, Gurney & Co., Musgrave & 
Hart’s Case (1867), L. R. 5 Eq. 193 ; 37 L. J. Ch. 
101 ; 17 L. T. 313 ; 16 W. R. 247. 

Annotations :--~As to (2) Reid. Paine v. Hutchinson (1868), 
3 Ch. App. 388 ; Re Heaton Steel & Iron Co., Simpson's 
Case (1869), L. R. 9 Kq. 91 ; Re Diamond Rock Boring 
Co., Ex p. Shaw (1877), 2 Q. B. D. 463 ; Re Shaw, Ex p. 
Here (1877), 46 L. J. Q. B. 394. As to (3) Reid. Re 
Hydraulic Tube-Drawing Sc Steel Ordnance Co. (1868), 
18 L. T. 205 ; Re Hercules Insoe., Lowe’s Case (1870), 
L. R. 0 Eq. 589. 

2214* Rights of vendor— As to Completion- 
Registration of purchaser.] — Re North of Eng- 


land Joint Stock Banking Co., Straffon’ 
Executors’ Case, No. 2377, post . 

2215. Request to actual trans 

feree.] — A shareholder in a limited liability co 
must satisfy the ct. that the bond fide transferee 
of the shares had been required to register the 
transfer, according to 1862 Act. Where, there 
fore, it was satisfactorily established that othe: 
parties than those to whom the shareholder hac 
supposed he had transferred his shares, were, ir 
fact, the parties to whom he had transferred 
them, & that of this he was informed before suit 
his bill against the presumed transferee was 
dismissed with costs. — Ward v. Dowling (1868), 
19 L. T. 277. 

2216. .] — Pltf. transferred 

shares of his in a registered co. to B. on an agree- 
ment between them that if B. was accepted as 
shareholder by the co. the shares should be taken 
by him at their market value in reduction of a 
debt due to him from pltf. The consideration 
was stated in the transfer to be only the sum of 
5s. & the transfer was brought to the co. for 
registration without any notice of the agreement 
between the pltf. & B. The co. refused to register 
on the ground that pltf. was indebted to them, 
but on its being established after an interval of 
eighteen months that pltf. was not so indebted, 
the co. registered the transfer. In an action 
against the co. for wrongfully refusing to register, 
pltf. sought to recover as damages the loss in the 
market value of the shares between the time 
when the transfer was brought to the co. to be 
registered & the time when it was in fact registered : 
— Held : pltf. was entitled to recover only nominal 
damages, as the contract between the pltf. & B. 
was a special one, of which the co. had had no 
notice & the ordinary contract on the sale of 
registered shares was only that the seller should 
give to the purchaser a valid transfer & do all 
required to enable the purchaser to be registered 
as member in respect of such shares, the duty of 
the purchaser, which has not been altered by 
sect. 26 of 1867 Act, being to get himself registered 
as such member. — Skinner v. City of London 
Marine Insurance Corpn. (1885), 14 Q. B. D. 
882 ; 54 L. J. Q. B. 437 ; 63 L. T. 191 ; 33 W. R. 
628 ; 1 T. L. R. 426, C. A. 

2217. Registration in name of pur- 

chaser or nominee.] — Under a contract for the 
sale of shares, apart from Stock Exchange usages, 
the seller cannot require the buyer to take a 
transfer into his own name ; but he has a right 
to be indemnified by the buyer against future 
calls, which is not affected by his transfer of the 
shares to the buyer’s nominee. — Maxted v, 
Paine (1871), L. R. 6 Exch. 132 ; 24 L. T. 149 ; 
19 W. R. 527 ; sub nom. Maxsted v. Paine, 40 
L. J. Ex. 57, Ex. Ch. ; affg . S. C. sub nom . Maxted 
v. Paine (1869), L. R. 4 Exch. 203. 

Annotations: — Consd. Nickalls v. Merry (1875). L. R. 7 

H. L. 530. Refd. Duncan v. Hill (1871), L. R. 6 Exch. 

255 : Dent v. Nickalls (1873), 22 W. R. 218 ; Kellock v. 

Knthoven (1874), L. R. 9 Q. B. 241 ; Ellis v . Pond & 

Bloomsbury Syndicate, [1898] 1 Q. B. 426. Hentd. 

Allen v. Graves (1870), L. R. 5 Q, B. 478 ; London 

Founders’ Assocn. Sc Palmer v. Clarke (1887), 3 T. L. R. 

709. 

2218. As to preparation of transfer.] — On 

the purchase of shares in a co. the obligation to 


PART III. SECT. 28, SUB-SECT. 2.— 

C. (a). 

e. Right of vendor — As to com • 
pletion, f— M., a promoter of a new 
limited oo„ agreed to relieve G. of 
certain £1 shares he had agreed to 
apply for Sc take in the co. Sc to repay 


to G. £1 per share on being called upon 
to do so. When the co. was formed the 
shares were allotted to G. & certificates 
for fully paid up shares were issued to 
him. In on action brought by G. against 
M., to he relieved of the shares & for pay- 
ment of £1 per share, it appeared that 
the shares had not been paid in cash & 


that no contract for payment otherwise 
than in cash had been filed with the 
Registrar of J oint-Stock Cos. before the 
issue of the shares in terms of Cos. Act, 
1867, s. 25 : — Held : the agreement 
was to be construed as imposing an 
obligation on M. to relieve G, of shares 
fully paid up & with no further 
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prepare the instrument of transfer is, as a general 
rule, on the purchaser. — Birkett v. Cowper- 
Coles (1919), 35 T. L. R. 298. 

Indemnity in respect of calls.] — See Sect. 

21, sub-sect. 4, B. (5), ante . 

Under Companies Clauses Consolidation Act.] 

— See Nos. 8010-8014, post . 

2219. Rights of purchaser — As to completion — 
Complete legal interest.] — Re North of England 
Joint Stock Banking Co., Straffon’s Execu- 
tors* Case, No. 2377, post . 

2220. Acts necessary to allow registra- 

tion.] — Skinner v. City of London Marine 
Insurance Corpn., No. 2216, ante . 

2221. Scrip certificates.] — A contract 

to deliver shares in a joint-stock co. does not 
require the actual delivery of scrip certificates, 
which are the mere indicia of property ; but the 
party contracting to deliver the shares sufficiently 
performs Ms engagement when he places the other 
in the position of being the legal owner of them. 
— Hunt v. Gunn (1862), 13 C. B. N. 8. 226 ; 1 
New Rep. 28 ; 7 L. T. 277 ; 143 E. R. 90. 

2222. Duty of vendor not to hinder 

registration.] — A person who executes a transfer 
of shares thereby comes under an implied obliga- 
tion not to hinder the transferee from obtaining 
registration, & this applies to a case where the 
transfer is originally made in blank by the trans- 
feror Sc subsequently filled in by a bond fide 
holder for value, in whose favour it is binding by 
estoppel against the transferor. 

The measure of damages for the breach of 
such obligation is the difference between the 
value of the shares at the time when in the 
ordinary course they would but for the delay 
caused by the transferor have been registered in 
the name of the transferee, Sc their value at the 
time when the transferee’s right to registration 
is established ; in estimating wMch all the 
material circumstances affecting the selling value 
of the shares must be taken into account. 

W. executed a blank transfer of shares, Sc 
placed it, together with the share certificate, in 
the hands of H. for the purpose of raising money 
under circumstances wMch the ct. held to estop 
W. from denying that he had given to H. the 
necessary authority. H. applied to pltf., who 
made a small advance out of Ms own money, 
wMch was afterwards repaid, & also at H.*s 
request borrowed £700, for H.*s use, from a 
bank, on the deposit of the blank transfer & share 
certificate & on pltf.’s personal security, H. under- 
taking to indemnify pltf. Sc to repay to him the 
£700 within fifteen days. The loan not having 
been repaid, the bank, with a view to realise the 
security, filled up the blank transfer with pltf.’s 
name as transferee, & sent it to the co. for registra- 
tion. W. thereupon gave notice that he disputed 
the validity of the transfer, thus preventing pltf. 
from dealing with the shares, wMch had since 
fallen in value. Pltf. brought tMs action claiming 
damages against W. Since the commencement 
of the action pltf. had repaid the £700 to the 
bank : — Held : W., in preventing the registration 
of pltf.’s name as transferee, had committed a 
breach of his implied obligation arising out of the 
transfer, Sc pltf. was in a position to claim damages 


for that breach. — H ooper v. Herts, [1906] 1 Ch. 
549 ; 75 L. J. Oh. 253 ; 94 L. T. 324 ; 54 W. R. 
350 ; 50 Sol. Jo. 271 ; 13 Mans. 85, C. A. 

2223. Issue of new shares before registra- 

tion of transfer— Application for shares by vendor.] 
— Pltf., through his brokers, purchased ten shares 
in a co. on the Stock Exchange from deft. A 
transfer was duly executed Sc left for registration. 
Before it was registered an issue of new shares in 
respect of original ones was made, with fourteen 
days for shareholders to accept or refuse. Deft., 
whose namo was still on the register for the ten 
shares sold to pltf., applied for fen new shares in 
respect of them, & they were allotted to him. Pltf. 
did not become aware of the issue of the new shares 
till after the expiration of the fourteen days, Sc 
he then applied to deft, to hand over to him the 
ten new shares, which deft, refused to do : — Held : 
deft, was a trustee for the ten new shares for pltf. — 
Stewart v. Lupton (1874), 22 W. It. 855. 

2224. Dividend declared after sale & before 

execution of transfer — In respect of period anterior 
to sale.] — Shares of a co. were sold by auction 
on Aug. 1, & a deposit was paid. By the condi- 
tions of sale, the purchase was to be completed 
on Aug. 29, which accordingly was done Sc the 
transfers signed. The conditions of sale were 
silent as to dividends, Sc, in the meanwhile, on 
Aug. 24, a dividend was declared in respect of a 
period antecedent to the sale by auction : — Held : 
the dividend belonged to the purchaser. — Black 
v . Homersham (1878), 4 Ex. D. 24 ; 48 L. J. Q. B. 
79 ; 39 L. T. 671 ; 27 W. R. 171. 

2225. Reorganisation of company before 

registration of transfer — Application for shares 
by vendor.] — Pltf., who was a shareholder in a co., 
purchased further shares in the co. from deft. 
Sc the transfers were duly executed & handed to 
pltf. Shortly afterwards, Sc before the transfers 
were lodged with the co. for registration, resolu- 
tions wero passed to wind up voluntarily Sc recon- 
struct the co. A new co. was accordingly formed, 
the shares in which were to be offered ratably to 
the shareholders in the old co., each share being 
credited with 18s. paid up Sc 2s. unpaid. The 2s. 
was to be paid by instalments. Pltf. then sent the 
transfers for registration to the liquidator of the 
old co., but ho refused to register them except 
upon payment of Is. a share, being the amount 
payable at that time on the shares in the new co. 
Pltf. delayed making the payment, & the transfers 
were not registered. Deft, applied for the shares 
in the new co., Sc paid to the liquidator the sum 
due on the shares, Sc received an allotment : — 
Held : deft, was a trustee of the shares in the new 
co. for pltf. Sc on the facts there was no equity to 
deprive pltf. of his rights as cestui que trust. — 
Rooney v. Stanton (1900), 17 T. L. II. 28, C. A. 

2226. Repudiation of contract — Loss of 

right by delay.] — Shepherd v. Gillespie, No. 2087, 
ante. 

2227. . .] — M. on Apr. 19, 1866, 

instructed his broker to buy for delivery on May 15 
twenty shares in a co. The co. stopped payment 
on May 10. On May 14, 0., who held shares in the 
co., contracted through his brokers to sell to a 
jobber twenty shares in the co. for delivery on 

I May 25. The jobber passed the name of M. to C.’s 


liability Sc the shares tendered by G. 
must be deemed subject to payment of 
the amount in cash 8c M. was not 
bound to accept them. — Gunn v. 
MuiRHEAD (1899), 1 F. (Ct. of Seas.) 
1079 : 36 Sc. L. R. 798 ; 7 S. L. T. 96. 
— SCOT. 

d. Right of purchaser — Issue of 


new shares .} — Spence v. Mitchell 
(1914), 14 S. B. N. S. W. 121.— AUS. 

e. Conditions of sale in articles of 
association — Date of purchase .] — By 
the arte, of assoon. of a oo. having two 
directors only, it was provided that 
upon the death or retirement of one 
director the othor should have the 


right to purchase his shares at a 
valuation upon giving, within tim e 
months of the decease or retirement, 
notice in writing of his intention to do 
so, 8c there was provision that the 
valuation, if not agreed upon, should 
be made by two arbitrators or an 
umpire. It was also provided that 
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brokers as the purchaser, & a transfer to M. 
executed by C. was sent to M.’s brokers & accepted 
by them. The purchase-money was paid by M. 
to his broker on May 15. The certificates were 
afterwards sent to M., & he retained both them & 
the transfer, though he refused to execute the 
latter, & expressed a wish to his broker to repudiate 
the shares. He, however, gave no notice to C. of 
repudiation till long afterwards. C. was placed 
on the list of contributories of the co., & had to 
pay calls, & he filed a bill against M. for indemnity : 
— Held : if M. ever had any right to repudiate the 
shares he was too late in doing so. The repudiation, 
if it was to have any effect, ought to have been 
made almost immediately. — Crabb v. Miller 
(1871), 24 L. T. 892 ; 19 W. K. 882, L. JJ. 

2228. Delay by brokers.] — A. 

having instructed his brokers, B. & Co., to purchase 
shares in the O. Bank, received from them a 
bought note stating the purchase of shares from C. 
a jobber, but, according to the usual practice on 
the Stock Exchange, not specifying the registered 
number of the purchased shares. Between the 
date of purchase & the settling day the bank 
stopped payment & proceedings were taken to 
wind it ujl A.’s solrs. thereupon wrote to B. & Co. 
repudiating the contract for purchase contained 
in the bought note, on the ground that the con- 
tract was illegal & void, being in contravention of 
30 & 31 Viet. c. 29, & giving notice that if they 
completed it it would be at their own risk. On 
the same day A. wrote a private letter to B. 1 
calling attention to the formal letter “ & I wish you 
clearly to understand that whatever position you 
may have to assume with regard to them (the 
shares) I consider myself fully bound to support, 
you.” The name of A. as the purchaser of the 
shares was returned to C. by B. & Co. & on 
receiving a transfer & the share certificates the 
money was paid by them to the transferor’s 
brokers. A. refused to execute the transfer, & 
returned it to B. & Co., in whose possession it 
remained, without, for some time, any intimation 
to the vendor that A. repudiated the transaction : 
— Held : as the liability of C. (the jobber) in respect 
of the shares had ceased on the acceptance of the 
transfer by B. & Co. it followed that A. though 
he had not executed the transfer, had in the 
circumstances, & by not definitely repudiating the 
authority given to B. & Co., as his agents, become 
equitable owner of the shares, & bound to 
indemnify the vendor against all loss & liability 
in respect of them. — Loring v . Davis (1880), 32 
Ch. D. 025 ; 55 L. J. Ch. 725 ; 54 L. T. 899 ; 34 
W. li. 701 ; 2 T. L. B. 645. 

Annotations : — Reid. Hardoon v. Bolilios, [1901] A. C. 118 ; 

Welgall v . Runeiman (1916), 115 L. T. 61. 

On ground of misrepresentation or 

fraud.] — See Sub-sect. 2, C. (d), post . 

Sale of prospective dividends.]— See No. 3957, 
post 

(b) Where Directors 1 Sanction Necessary . 

2229. Duty of vendor to obtain.]— Pltf. agreed 
to purchase of deft, shares in a mining co. estab- 
lished under a deed of settlement, & sent a form of 
transfer to deft, for his execution. The deed 
required that, on transfer of shares, the intended 
proprietor should be approved of by the directors. 
Deft, executed & returned the transfer & sent also 


a certificate, according to the provisions of the 
deed, verifying deft.’s title to the shares. Pltf. 
on receiving the transfer, paid for the shares ; but, 
before such payment, the directors passed a resolu- 
tion, unknown to pltf. till after the payment, 
stating that deft, had commenced an action against 
the co., & that no transfer of shares standing in his 
name should be allowed while such action was 
pending. The directors never objected to pltf. 
as a proprietor ; & deft, denied their power to 
stay a transfer on the ground above stated. While 
the transfer was suspended, shares fell in the 
market, & pltf. brought assumpsit for money had 
& received, to recover back the purchase money : — 
Held : (1) the action lay ; for deft., as vendor, was 
bound to obtain the assent of the directors, & do 
all that was necessary to vest the shares in pltf. ; 

| (2) the fact of their having fallen in value was no 
objection to pltf.’s rescinding the contract, since 
he had never had the shares at all, & therefore had 
received no part of the consideration for his 
purchase ; (3) although deft, might be entitled to a 
return of the certificate & instrument of transfer, 
these were only collateral to the contract & subject- 
matter of the sale, & restoration of them was not a 
condition precedent to pltf.’s right of bringing 
this action. Semite : “ money had & received ” 
will lie to recover back the price of shares in a co. 
where the directors refuse to accept the transfer. — 
Wilkinson v. Lloyd (1845), 7 Q. B. 27 ; 115 E. R. 
398 ; sub nom. Leeman v. Lloyd, Wilkinson v. 
Lloyd, 14 L. J. Q. B. 165 ; 9 Jur. 328 ; sub nom . 
Wilkinson v . Lloyd, Leman v. Lloyd, 4 
L. T. O. S. 432 ; affg. (1843), 1 L. T. O. S. 413. 

Annotations: — As to (1) Distd. Kemfry v. Butler (1858), 

E. B. & E. 887 ; Stray v. Russell (1859), 1 E. & E. 888. 

Consd. London Founders* Assocn. v. Clarke (1888), 20 

Q. B. D. 576. Refd. Taylor v. Stray (1857), 3 Jur. N. S. 

964 ; Skinner v. City of London Marine Insce. Corpn. 
i (1885), 53 L. T. 191 ; Benjamin r. Barnett (1903), 8 Com. 

I Cas. 244. 

2230. Refusal by purchaser to accept 

transfer — When action for money paid lies.] — 

Pltf. authorised certain brokers upon the Stock 
Exchange to purchase for him, to be paid for on 
the account day, twenty shares in the Royal 
British Bank. They accordingly bought such 
shares of defts. Before the account day arrived 
the Royal British Bank stopped payment, where- 
upon pltf. gave notice to his brokers that he would 
not take the shares. Deft, himself had contracted 
with other stockbrokers for the purchase of twenty 
shares, & these brokers procured transfers of the 
shares & the certificate, which on the account day 
deft, tendered to pltf.’s brokers, who paid for them 
& received them, & then tendered them to pltf., 
who, under pressure of an action, received & paid 
for them. By the rules of the Royal British Bank, 
proprietors of shares might, with the consent of 
the directors, transfer their shares, & the broker 
of one of the sellers of the shares requested such 
consent, which the directors refused to give. — 
Held : under these circumstances pltf. was not 
entitled to bring an action against deft, for the 
price of the shares. — S tray v. Russell (1860), 

1 E. & E. 916 ; 29 L. J. Q. B. 115 ; 1 L. T. 443 ; 

6 Jur. N. S. 168 ; 8 W. R. 240 ; 120 E. R. 1154, 
Ex. Ch. 

Annotations: — Consd. Coles v. Bristowe (1868), L. R. 6 Eg* 

149 ; Sheppard v. Murphy (1868), 16 W. R. 948. Folia. 

London Founders Assocn. v . Clarke (1888), 20 Q. B. D. 

576. Refd. Chapman v. Shepherd, Whitehead v. Izod 

(1867), L. R. 2 C. P. 228 : Hooper v. Herts, [1906] 1 Ch. 

549. 


payment for the shares should be made 
in half-yearly instalments from the date 
at which the purchase was to take 
effoct. One director having died, the 


survivor gave the exors. of the other 
notice of his intention to purchase : — 
Held: the purchase took effect from 
the date of notice, & was not post- 


poned till the ascertainment of the 
price by valuation. — Harper v. 
Haokett (1913), 15 W. A. L. R. 66,— 
AUS. 
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2231, Whether sanction compelled.] — 

Every contract for the sale of shares in a joint- 
stock co., the directors of which have the right 
of approving or rejecting a proposed transferee, 
must be regarded as conditional on their approval 
being given, & in default of that approval, the 
contract must be treated as rescinded. 

A shareholder agreed to sell shares in a co. 
by the deed of settlement of which the right of 
transfer was subject to the approval of the board 
of directors ; the purchaser paid the money, but, 
before any transfer of the shares was made, the ct. 
ordered the co. to be wound up. Subsequently 
the vendor & purchaser executed a deed trans- 
ferring the shares to the purchaser. The official 
liquidator, acting on behalf of the directors, 
declined to approve of the purchase or recognise 
the transfer ; the vendor was put on the list of 
contributories, & a call was made ; & the purchaser 
brought an action to recover the purchase-money. 
Upon a bill by the vendor, against the purchaser, 
to compel specific performance : — Held : the ct. 
could not interfere with the discretion of the official 
liquidator, & as the co. did not choose to accept 
the purchaser as a shareholder, specific performance 
of the contract could not be decreed. The ct. 
will not as a general rule interfere in such a case 
with the discretion of the directors to accept or 
reject a proposed purchaser. — Bermingham v. 
Sheridan, Re Waterloo Co. (No. 4) (1864), 33 
Beav. 600 ; 3 New Kep. 699 ; 33 L. J. Ch. 571 ; 
10 L. T. 256 ; 10 Jur. N. S. 415 ; 12 W. B. 058 ; 
55 E. R. 525. 

Annotations: — Distd. Evans v. Wood (1867), L. H. 5 Eq. 9 ; 

Paine v. Hutchinson (1868), 3 Ch. App. 388. Reid. 

London Founders* Assocn. & Palmer v. Clarke (1887), 

3 T. L. It. 709. 

2232. .] — A contract for the sale of shares 

in a registered co. was made through brokers upon 
& subject to the rules of the Stock Exchange. In 
accordance with the practice of the Stock Exchange 
the transferee of the shares paid the price of them 
to the vendor upon delivery to him of a duly 
executed transfer. An application for registration 
of the transfer being subsequently made to the 
directors of the co., who were empowered by the 
arts, of assocn. in their discretion to decline to 
register a person claiming by transfer of shares 
they refused to register the transferee as a member 
of the co. The transferee thereupon brought an 
action to recover back the price of the shares from 
the vendor as money had & received to his use : — 
Held : the contract for the sale of shares on the 
Stock Exchange did not import an undertaking 
by the vendor that the co. would register the 
transferee & the action was not maintainable. — 
London Founders Assocn. v. Clarke (1888), 
20 Q. B. D. 576 ; 57 L. J. Q. B. 291 ; 59 L. T. 93 ; 
30 W. R. 489: 4 T. L. R. 377, C. A. 

Annotations: — Consd. Benjamin v. Barnett (1903), 19 

T. L. R. 564 ; Hooper t>. Herts, [1906] 1 Ch. 549. 

Sanction of directors generally, see Sub-sect. 6, 
post . 


(c) Failure or Winding up of Company before 
Registration of Transfer . 

2233. Failure of company — After contract — 
No assent or dissent of directors.] — Where a share- 
holder in a co. had taken all the proper steps within 
her power to assign her share, but the directors 
omitted to assent to, or dissent from, the sale 


for a period exceeding two months, & until the co. 
stopped payment : — Held : nevertheless, the name 
of such shareholder had been properly placed, upon 
the list of contributories without qualification. — 
Chartres’s Case (1849), 1 De G. & Sm. 581 ; 63 
E. R. 1204. 

2234. No formal transfer of shares.] — 

(1) Where a person had entered into an agreement 
for the purchase of shares in a co.,. which had been 
approved of by the co., & a specific performance 
of which could have been enforced against him, 
he was held liable to be placed on the list of con- 
tributories, although no complete or formal transfer 
of the shares, according to the deed of settlement, 
was made before the co. stopped payment. 

(2) Country Bankers Act, 1826 (c. 46), s. 13, 
directing executions on judgments against banking 
cos. to issue against actual members in priority 
to members at the time of the contract, does not 
of itself, & independently of express stipulation, 
render a member liable to bo placed on the list of 
“ contributories,” in respect of liabilities incurred 
before he became a member. 

(3) The time when, for the purpose of being 
placed on the list, a contributory became a member, 
is the time when he entered into a binding contract 
to take shares. — Re North of England Joint 
Stock Banking Co., Sanderson’s Case (1849), 3 
De G. & Sm. 60 ; 18 L. J. Ch. 248 ; 13 L. T. O. 8. 
343 ; 13 Jur. 740 ; 64 E. R. 383 ; on appeal , 1 Mac. 
& G. 300, L, C. ; sub nom . Henderson v. 
Sanderson (1852), 3 II. L. Cas. 699, H. L. 

Annotations: — As to (l) Refd. lie North of England. Joint 
Stock Banking Co., Dodgson’s Case (1849), 3 De G. 8c Sm. 
85 ; Re Life Assocn. of England, Ex p. Thompson (1865), 
12 L. T. 590; Re Portsmouth Banking Co., Holby’s, 
Stokes’. & Horsey’s Cases (1866). L. R. 2 Eq. 167. As to 
(3) Refd. Re Monmouthshire & Glamorganshire Joint 
Stock Banking Co., Exp. Cape's Exor. (1852), 22 L. J. Ch. 
601. Generally , Menta. Re Direct Exeter, Plymouth & 
Dovonport Ry., Ex p. Justice (1850), 16 L. T. O. S. 230 ; 
Re Jones, Ex p. Jones (1850), 3 Do G, 8c Sm. 671 ; Re 
Direct Exeter, Plymouth & Dovonport Ry., Ex p. Besloy 
(1851), 3 Mao. & G. 287 ; Re Risca Coal & Iron Co., Exp. 
Hookey (1862), 4 Do G. F. 8c J. 456. 


2235. Before registration.] — Deft., 

being possessed of shares in a joint-stock banking 
co., instructed his broker to sell them. Pltf. 
instructed his broker to purchase shares in the co. 
The two brokers agreed with each other to sell & 
buy respectively. Both brokers were members of 
the Stock Exchange ; &, according to the custom 
of the Stock Exchange, the names of the principals 
are not mentioned at the time of such contract, 
but are communicated on the day preceding the 
day on which the sale is made ; &, on the day last 
mentioned, the parties execute the contract. By 
the rules of the co., transfers could not be made 
without the consent of the directors ; & seven 
days’ notice of transfer must be given to them ; 
but, in practice, the rules of the co. in this respect 
were not strictly enforced. In this case, no 
notice was given. On the day for which the sale 
was made, deft.’s broker obtained a blank form of 
transfer from the co., which deft, executed three 
days afterwards. On the following day, deft.’s 
broker delivered the transfer to pltf.’s broker. 
On that day the co. had stopped payment ; So 
pltf.’s broker refused to accept the transfer, or to 
pay the purchase money. The co. never con- 
sented to the transfer, nor resumed business, & 

ultimately became bkpt. .. , 

Pltf. desired his broker not to pay for the shares ; 


PART III. SECT. 23, SUB-SECT. 2.— 

C. (c). 

2235 i. Failure of company — After 
contract — Before registration. ]— A pur- 
chaser of stock in co. registered as 

J. — VOL. DC. 


unlimited under Cos. Act, 1 862, 
accepted transfer of the Btock from the 
seller about 2 months before the 
stoppage of the co. & about tho same 
time received a certificate from the co. 
that his name was entered on tho 


register of members as holder of stock, 
but in fact his name was entered on the 
register only after the stoppage. A 
petition for the rectification of the 
register by removing his name 8c 
substituting that of the seller was 

A A 
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but the broker in obedience to the decision of the 
Committee of the Stock Exchange, before whom 
the question had been brought, paid the purchase- 
money to deft.’ s broker, who had threatened to 
enforce payment by proceedings at law. 

Pltf. having sued deft, for money had & re- 
ceived, on the ground of failure of consideration : — 
Held : the action did not lie. — Remfry v. Butler 
(1858), E. B. & E. 887 ; 31 L. T. O. S. 356 ? 6 
Jur. N. S. 1297, n. ; 6 W. R. 682 ; 120 E. R. 740, 
Ex. Ch. 

Annotation ; Retd. Stray v. Russell (1859), 1 E. Sc E. 888. 

Custom of the Stock Exchange, generally, see 
Stock Exchange. 

2236. .] — Be Overend, Gurney 

& Co., Musgrave & Hart’s Case, No. 2213, ante . 

Effect of winding up of company.] — See , gene- 
rally, Sub-sect. 14, post. 

{d) Contract Voidable for Misrepresentation or 

Fraud , . 

i. As Ground for Relief . 

2237. Misrepresentation apart from fraud.] — A 

completed contract for the sale of the shares in 
& business of a co. will not, in the absence 
of fraud, be set aside on the ground of 
misrepresentation . 

Pltf. contracted to buy all the shares in a 
trading co. on certain statements as to the trading 
profits & losses. Three months after taking over 
the business he commenced an action to set aside 
the contract, alleging misrepresentation by con- 
cealment, but not alleging fraud, & claiming 
rescission of the contract & an injunction : — Held : 
such a contract was not one which, in the absence 
of fraud, the ct. would set aside either in equity 
or at law ; &, even if it were, pltf. had delayed in 
repudiating it, & had not proved either conceal- 
ment or misrepresentation or that he had been 
induced by misrepresentation. — Seddon v. North 
Eastern Salt Co., Ltd., [1905] 1 Ch. 326 ; 74 
L. J. Ch. 199 ; 91 L. T. 793 ; 53 W. R. 232 ; 21 
T. L. R. 118 ; 49 Sol. Jo. 119. 

Annotations : — Distd. Armstrong v. Jackson, [1917) 2 K. B. 

822. Cousd. First National Reinsurance v. Greenfield, 

(1921] 2 K. B. 260. Refd. Hindle v . Brown (1907), 98 

L. T. 44 ; Angel v. Jay, [1911] 1 K. B. 666 ; Compagnie 

Ohemin do For Parls-Orleans v. Looston Shipping Co. 

(1919), 36 T. L. It. 68. 

2238. Misrepresentation by director — Purchase 
from director — Other members of company not 
necessary .parties.] — The directors of a joint-stock 
co. having, by their reports, represented the affairs 
of the co. to be in a very flourishing state, & such 
representations having been communicated to 
pltf. by a share-broker, whereby pltf. was induced 
to purchase shares in the co., & it being afterwards 
discovered that the representations of the state 
of the co.’s affairs were made by the directors, 
knowing them to be untrue, & that one of the 


directors of the co. was the vendor of the shares 
which pltf. purchased: — Held : (1) on demurrer, 
pltf. might sustain a bill in equity against that 
director to set qpide the purchase ; (2) the other 
members of the co. were not necessary parties. — 
Stainbank v, Fernley (1839), 9 Sim. 556 ; 8 
L. J. Oh. 142 ; 3 Jur. 262 ; 59 E. R. 473. 

Annotation : — As to (1) Consd. Burnes v, Pennell (1849), 2 

H. L. Cas. 497. 

2239. Purchase from third party.] — Be 

National Patent Steam Fuel Co., Ex p. Worth, 
No. 1575, ante . 

2240. J — Re Liverpool Borough 

Bank, Duranty’s Case, No. 1572, ante . 

2241. Purchase of shares from company — 

Whether company liable for misrepresentations of 
directors.] — Western Bank of Scotland v , 
Addie, Addie v . Western Bank of Scotland, 
No. 1578, ante . 

2242. Transfer not Induced by misrepre- 

sentation.] — A transferee of shares in a joint-stock 
bank, the directors of which have made fraudulent 
representations, is not therefore to be removed 
from the list of contributories, when he has not 
been induced to accept the transfer by the 
fraudulent representations. 

An exor., for a nominal consideration, transferred 
shares in a joint-stock bank to one of the cestuis 
que trust under the will, in order to enable him to 
become a director : — Held : the transfer was good, 
& the transferee liable to be a contributory. — 
Re Northumberland & Durham District 
Banking Co., Ex p . Bigge (1858), 28 L. J. Ch. 
50 ; 32 L. T. O. S. 116 ; 5 Jur. N. S. 7 ; 7 W. R. 30. 

See, also , Nos. 2246, 2247, post. 

2243. Misrepresentation by law agent. — Purchase 
from third party.] — (1) By the deed of co-partner- 
ship of a joint-stock co., certain forms were to be 
observed by any transferee of shares, before he 
could become a member of the co. A. purchased 
shares, & executed some of the acts required to 
constitute him a member of the co. ; but left one 
of these acts unexecuted : — Held : the execution 
of these acts was a duty cast on the purchaser for 
the benefit of the co., & his non-execution of one 
of them, did not enable him, as respected the co., 
to retire from his contract. 

(2) A joint-stock co. had declared dividends, 
which, as it afterwards appeared, were not war- 
ranted by the real condition of the co. The law 
agent of the co. who was also a member of it, when 
applied to for information, mentioned these divi- 
dends as proofs of the flourishing state of the cq. 
The person to whom he so mentioned them became 
afterwards a purchaser of the shares : — Held : 
he could not relieve himself from his contract on 
account of these representations ; the law agent 
of the co. was not its agent to bind it in such 
matters ; nor could he bind it as a partner, for a 
joint-stock co. is Hot, like an ordinary partnership, 
bound by the acts of any individual member of it. 

(3) If the directors of a co. agree to publish 


opposed by the liquidator Sc the seller. 
The petition was refused on the ground 
that the oo. were not entitled to enter 
petitioner’s name in the register after 
the stoppage, but he was not entitled 
to have it removed because the seller 
was entitled to have the petitioner’s 
name substituted for his own. — Howe 
v. City of Glasgow Bank (1879), 
6 R. (Ct. of Sees.) 1194 ; 16 Sc. L. R. 
692,— SCOT. 


PART 111. SECT. 23. SUB-SECT. 2.— 
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t. Misrepresentation by director act- 
ing as special adviser. ] — Defts. & 


another director of a co., formed to 
acquire fc sell a single tract of land, 
were appointed by the directors a 
committee to bring in a proposal for 
disposing of the lands & shares. This 
committee negotiated a sale at a price 
which made the shares worth about 
12,400 each ; whereupon defts. pro- 
ceeded to purchase the Rhares held by 
pltf. Sc others at $1,370 per share, 
without disclosing the advantageous 
sale they had made, Sc pltf. sold & 
transferred his shares to defts. in 
ignorance of such sale : — Held : defts. 
were bound to inform the shareholders 
about the sale if they proposed to buy 
their shares from them, Sc they had 


been guilty of such fraudulent con- 
cealment as to make their purchase 
from pltf. voidable.— G adsden v . 
Bennetoo (1913), 23 W. L. R. 633 ; 
3 W. W. R. 1109 ; 9 D. L. R. 719.— 
CAN. 


g. Fraud of third party inducing 
purchase .) — Shares had been assigned 
in tbe co.’s books by the managing 
director in his own name, as to twenty 
shares, & as attorney for another, as to 
thirty, to deft., who did not sign the 
usual formal acceptance for any of 
them,, but a certificate under the 
corporate seal of the co. Sc the signature 
of the president, vice-president, Sc 
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false statements of the affairs of the co., under 
such circumstances as show a fraudulent intent 
to deceive, they are not civilly liable to those 
whom they have deceived & injured, but may be 
criminally prosecuted, & punished. 

(4) If the directors have made false repre- 
sentations for the purpose of fictitiously enhancing 
the price of shares for their own benefit, & the 
shareholder has thereby been deceived & induced 
to purchase shares greatly beyond their value, the 
transfer of the shares, although executed, ought 
to be set aside. When directors order a dividend 
to any given amount, without expressly saying 
so, they impliedly declare to the world that the 
co. has made profits which justify such a dividend 
(Lord Campbell). — Burnes v. Pennell (1849), 
2 H. L. Cas. 497 ; 14 L. T. O. S. 245 ; 9 E. R. 
1181 ; sub nom. Burnes v. Pennell, Forth 
Marine Insurance Case, 13 Jur. 897, H. L. 


Annotations: — As to (1) Refd. Fuller v. Earle (1852), 21 
L. J. Ex. 314 ; Bailey v. Universal Provident Assce., Re 
Copeland (1857), 26 L. J. C. P. 87. As to (2) Apprvd. 
National Exchange Co. v. Drew (1855), 25 L. T. O. S. 223. 
Consd. Re Ginger, Ex p. Tipperary Joint Stock Banking 
Co. (1856), 28 L. T. O. S. 42 ; Re Royal British Bank, 
Nicol’s Case (1859), 3 Do G. & J 387. Refd. Deposit Life 
Assce. v. Ayscough 1856), 6 E. & B. 761 ; Re Royal 
British Bank, Ex p. Brockwell (1857), 26 L. J. Ch. 855. 
As to (3) Refd. Peek v. Gurney (1871), L. R. 13 Eq. 79. 
As to (4) Consd. Re Royal British Bank, Nicol’s Case 
(1 859), 3 Do G. Sc J. 387. Refd. Re Ginger, Ex p. Tipperary 
Joint Stock Banking Co. (1856), 28 L. T. O. S. 42. 


2244. Misrepresentation by vendor — Purporting 
to act as broker — Sale of own shares.] — (1) Pltf. 
was a medical man wholly devoid of business 
experience. Deft, was a stock-broker & a member 
of the London Stock Exchange. He had acted as 
stockbroker to pltf. prior to Apr. 1910, carrying 
through various transactions for him. In Apr. 
1910, pltfs., acting under deft.’s advice, instructed 
deft, to buy 600 shares in a certain co. Deft, 
sent to pltf. a contract note in the ordinary form 
purporting to show that the shares had been 
purchased for pltf. at the price therein stated. 
The total amount debited against pltf. included 
a charge for the services of deft, as broker. Pltf. 
did not immediately take up the shares, & deft, 
purported to carry them over from account to 
account on pltf.’s behalf, charging a contango 
rate, which was stated to include deft.’s remunera- 
tion for his services as broker in effecting the 
continuations. After the professed purchase of 
the shares they gradually fell in value, & pltf. 
paid the differences. Ultimately, however, deft, 
advised him to take up the shares, & in pursuance 
of such advice pltf. in Dec. 1910, took a transfer 
of the shares & paid the price to deft., & continued 
to hold the shares as the only registered proprietor 
thereof. In 1915, pltf. heard rumours which 
aroused his suspicions, & his solrs. wrote to deft, 
asking for the name of the jobber from whom he 
bought the shares. Failing to get a satisfactory 
answer, pltf. commenced an action in which he 
claimed rescission of the contract & a return by 
deft, of all moneys received by him from pltf. 
upon pltf. retransferring the shares to deft. It 
was proved that deft, had never purchased any of 
the shares for pltf. The shares which were 
transferred to pltf. were part of an allotment made 
to deft, as promoter of the co. Deft, never 
disclosed to pltf. his real position in dealing with 
him, but always professed to act as his broker : — 


Held : pltf. was entitled to have the whole 
transaction set aside. 

(2) A broker who is employed to buy shares 
cannot sell his own shares unless he makes a full 
& accurate disclosure of the fact to his principal 
& the principal, with a full knowledge of such 
facts, assents to the changed position of the 
broker. — Armstrong v. ’Jackson, [1917] 2 K. B. 
822 ; 86 L. J. K. B. 1375 5 117 L. T. 479 ; 33 
T. L. R. 444 ; 61 Sol. Jo. 631. 

Annotation ; — As to (I) Refd. Collins v. Hopkins, [1923] 2 

K. B. 617. 

See , further , Agency, Vol. I., pp. 407, 469, 
Nos. 1520, 1538. 

ii. Parties to Action . 

2245. Other shareholders — Action against 
director.] — Stainbank v. Fernley, No. 2238, ante . 

2246. The company — Action against directors 
& secretary.] — A bill averred that defts., the 
directors & secretary of a projected railway co., 
having, partly by allotments to fictitious persons 
& partly by purchase, obtained possession of all 
the shares of a given class in the co., through their 
broker induced pltf., a stock-jobber, to contract 
to sell them certain of such shares, to be delivered 
upon the “ settling day ” to be appointed by the 
committee of the Stock Exchange ; & that they 
then, by false & fraudulent representations made 
by them in their official character to the committee 
of the Stock Exchange, procured the appointment 
of a settling day, upon the arrival of which, pltf., 
being by reason of the scheme, thus contrived 
by defts. unable to procure the shares he had con- 
tracted to deliver, except at a ruinous premium, 
was compelled to pay defts. a sum specified in the 
bill to release him from his contract ; & the bill 
prayed for a declaration that such contract was 
fraudulent & void, or inoperative, & for repayment 
to pltf. of the amount he had paid in respect 
thereof. The co. having been joined as defts. to 
the bill, upon the ground that they had adopted 
the fraudulent representations made by their 
directors & secretary to the committee of the 
Stock Exchange : — Held : on demurrer by the 
co., although the co. might have benefited by the 
fraudulent representations — e.g., by obtaining a 
quotation & an increased price for their shares — 
& although, semble , they might be answerable for 
that increased price, or for any other direct 
advantage derived from such fraudulent repre- 
sentations, yet, it not being shown that the co. 
knew such representations were made by their 
directors with intent to defraud pltf., by com- 
pelling him to perform his contract, or even that 
they knew of the existence of such a contract, 
the co. were not responsible for the loss pltf. had 
thus incidentally sustained ; & the co.’s demurrer 
was allowed. — B arry v. Croskey (1801), 2 John. 
& II. 1 5 70 E. R. 945. 

Annotations : — Consd. Peek v. Gurney (1873), L. R. 6 H. L. 

377. Refd. Andrews v. Mockford, [1896J 1 Q. B. 372. 

Mentd. Thaokor v. Hardy (1878), 4 Q. B. D. 685 ; Salanian 

v. Warner (1891), 64 L. T. 598 ; Cavalier v. Pope, I1905J 

2 K. B. 757. 


iii. Loss of Right to Relief . 

2247. Impossibility of restitutio in integrum — 
Forfeiture of shares after action brought — Vendor 
chairman of company.] — If a person seeks to set 


secretary of the co. was sent to him, 
certifying that he was the registered 
owner of the twenty shares ; & deft, 
had, in a hill filed against a third party 
for fraudulently inducing him to 
purchase the shares, for which he had 
paid $500, admitted that he had 
purchased the fifty shares •Held : 


deft, was a shareholder as to these fifty 
shares. — Ross v . Machar (1885), 8 
O. R. 417. — CAN. 


PART III. SECT. 23, SUB-SECT. 2.— 
0. (d) 111. 

_ h. Effect of renewal note.}— Goou> v. 
Gillies (1908), 40 S. O. R. 437.— CAN. 


k. Application subsequent to com- 
mencement of liquidation .) — Wilson v. 
City op Glasgow Bank (1878), 10 
Sc. L. R. 167.— SCOT. 

l. Fraudulent pledge of share cer- 
tificates — Transfers executed in blank.}— 
Pltfs. handed share certificates with 

A A 2 
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Sect . 23. — Transfer of shares: Sub-sect . 2, C. (d) 
i n., & (e) i. ii.] 

aside a sale of various kinds of property, on the 
ground of fraud, the contract must be rescinded 
in toto or not at all ; & if pltf. is unable to restore 
any one of the kinds of property included in the 
contract relief cannot be given. Secus, if the 
property be all of the same sort. Senible : where 
the property is of a perishable nature, pltf. is not 
bound to keep it in a state of preservation after 
bill filed. 

Where the property consisted of shares in 
mining cos., & the shares were forfeited after bill 
filed at meetings of which deft, was chairman, & 
therefore cognisant of all dealings with them : — 
Held : the forfeiture of the shares was no bar to 
the relief sought by pltf. — Maturin v. Tredin- 
nick (1864), 4 New Rep. 15 ; 10 L. T. 331 ; 28 
J. P. 744; 12 W. B. 740. 

Annotation: — Apld. Re Mount Morgan (West) Gold Mine, 

Exp. West (1887), 56 L. T. 622. 

See, generally , Misrepresentation & Fraud. 

2248. Death of vendor — Actio personalis moritur 
cum persond.] — In an action for the administration 
of the estate of a testator, S. claimed to prove 
against the estate for damages sustained by him 
by reason of his being induced by the misrepre- 
sentations of the testator to buy certain shares 
belonging to him in a limited co. which proved 
worthless, & he assessed the damages at £250 the 
price paid by him to the testator for the shares : — 
Held : the claim was legally one for unliquidated 
damages, & not the less so because claimant sought 
to establish that the true measure of those damages 
was the full amount of the contract price for the 
shares, <fc the maxim of actio personalis moritur 
cum persond applied, & claim disallowed. — Re 
Duncan, Terry v. Sweeting, [1899] 1 Ch. 387 ; 
68 L. J. Oh. 253 ; 80 L. T. 322 ; 47 W. B. 379 ; 
15 T. L. B. 185 ; 43 Sol. Jo. 244, 

Annotations: — Mentd. Re Law, Law v. Law (1904), 74 

L. J. Ch. 169 ; Quirk v. Thomas, [1915] 1 K. B. 798. 

Sec , generally , Executors & Administrators. 

(e) Remedies for Breach of Contract . 
i. In General . 

2249. Condition precedent — Readiness of plaintiff 
to perform.] — In an action by the assignees of a 
bkpt. for the non-performance of a contract to sell 
shares, the question was whether pltfs. & their 
assignor had always been ready & willing to buy : — 
Held: (1) the insolvency of the bkpt. & the 
insufficiency of his assets were evidence for the 
jury that he was not ready & willing ; (2) the fact 
that pltfs. waited more than two years before 
attempting to enforce the contract was evidence 
for the jury that they had abandoned it. — 
Lawrence v. Knowles (1839), 5 Bing. N. C. 399 ; 
2 Am. 43 ; 7 Scott, 381 ; 8 L. J. C. P. 210 ; 132 
E. B. 1152. 

Annotations : — Generally, Mentd. De Medina v. Norman 

i l842), 9 M. & W. 820 ; Mackloy v. Pattenden (1861), 1 
1. 6c S. 178 ; Morgan v. Bain (1874), 44 L. J. C. l\ 47. 

2250. Request for delivery.] — (1) Deft. 

agreed to deliver an original share m a co., on 
demand, for value received : — Held : an actual 


request to deliver was necessary to support an 
action for non-delivery. 

(2) A demand of the price of the share is not a 
sufficient demand to deliver the share. — Green v, 
Murray (1842), 6 Jur. 728. 

See , generally , Contract, Vol. XII., pp. 426 
et seq . 

2251. Nature of remedy — Money had & received.] 

— Wilkinson v. Lloyd, No. 2229, ante . 

2252. Shares registered not shares 

purchased.] — Pltf. bought certain shares in a co- 
At the time when the transferor purported to 
transfer them to pltf. the whole of the shares 
comprised in the transfer had been allotted to & 
belonged to other persons, & the transferror was 
never registered as the owner of them. Pltf., 
who paid for the shares on the faith of the trans- 
fers, subsequently received share certificates from 
the co. In an action against the vendor to 
recover the amount paid for the shares : — Held : 
there had been a total failure of consideration, & 
pltf. was entitled to recover the money he had 
paid for the shares. — Platt v. Bowe (Trading as 
Chapman & Bowe) & Mitchell (C. M.) & Co. 
(1909), 26 T. L. B. 49. 

See, generally , Contract, Vol. XII., pp. 228- 
233. 

2253. Whether action for price — Or 

damages.] — Hutchinson v . London & Pro- 
vincial Exchange, Ltd. (1910), 45 L. Jo. 239, 
1). C. 

2254. In action for recission — Supple- 

mentary relief — Restraint of forfeiture.] — Charron, 
Ltd. v . Indian Motor Taxi-Cab Co., No. 2162, 
ante . 

Specific performance.] — See Sub-sect. 2, 

C. (c) ii., post . 

Damages .] — See Sub-sect. 2, C. (e) iii., 

post . 

ii. Specific Performance . 

See , generally , Specific Performance. 

2255. Grounds for granting or refusing — Against 
vendor — Rise in price.] — One is bound by bond 
to transfer £300 East India Stock before Sept. 30 
then next. Though the stock was much risen, 
deft, decreed to transfer the £300 stock in specie, 
& to account for all dividends from the time that 
it ought to have been transferred. — Gardener v. 
Pullen & Phillips (1700), 2 Vem. 394 ; 23 E. R. 
853. 

2256. Supply of shares limited.] — The 

Ct. will decree a specific performance of an agree- 
ment for the sale of a certain number of shares in 
a railway co. A parol agreement for the sale of 
such shares, is binding ; for they are neither an 
interest in or concerning lands, within Stat. 
Frauds, s. 4 ; nor goods, wares or merchandizes, 
within sect. 17. 

It has been long since decided that you cannot 
have a bill for the specific performance of an agree- 
ment to transfer a certain quantity of stock. But, 
in my opinion, there is not any sort of analogy 
between a quantity of 3 per cents, or any other 


indorsed blank transfers executed by 
them to a stockbroker as margin to 
cover a loan with which the stock- 
broker was to purchase certain other 
shares for pltfs. The stockbroker de- 
posited the share certificates with a 
bank as security for a loan. He did 
not purchase any shares for pltfs. but 
Bent them contract notes, purporting 
to have done so. He then absoondea 
8c was adjudicated bkpt. Pltfs. on 


discovering the fraud gave notice to 
the bank that they were owners of the 
shares. The bank after this notice 
filled up the transfers & were registered 
in the books of the co. : — Held : pltfs. 
having delivered to the stockbroker the 
share certificates with the indorsed 
blank transfers were estopped from 
asserting their ownership against the 
bank, who had taken them bond fide 
for value without notice, express or 


implied, of pltf.'s title.— Waterhouse 
?• Bank or Ireland (1891), 29 

PART III. SECT. 28, SUB-SECT. 2.— 
C. (•) ii. 

m. Grounds for granting or re- 
fusing — Against vendor .} — The action 
was brought for specific performance 
of an agreement alleged to have been 
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stock of that description (which is always to be 
had by any person who chooses to apply for it 
in the market h & a certain number of railway 
shares of a particular description ; which railway 
shares are limited in number & which, as has been 
observed, are not always to be had in the market 
(Shadwell, V .-C. ). — Duncuft v . Albrecht (1841), 
12 Sim. 189 ; 59 E. R. 1104. 

Annotations Consd. Choale v. Kenward (1858), 3 De G. 

& J. 27. Reid. Watson v. Spratlcy (1854), 10 Exch. 222 ; 

Bonnett v. Blain (1863), 15 C. B. N. S. 518. Mentd. 

Colonial Bank v. Whinney (1885), 30 Ch. D. 261. 

2257. Refusal by directors to sanction 

transfer.] — Specific performance was decreed of a 
contract to sell shares in a joint-stock co. although 
the deed of settlement provided that no share- 
holder should be at liberty to transfer his shares 
except in such manner as the board should 
approve, & the board refused to give their 
consent to the proposed transfer. — P oole v. 
Middleton (1801), 29 Beav. 046 ; 4 L. T. 031 ; 
7 Jur. N. S. 1262 ; 9 W. R. 758 ; 54 E. R. 778. 

Annotation : — Consd. Moffatt v. Farquhar (1878), 7 Cli. D. 

591. 

2258. Subsequent gift of shares to 

volunteer.] — The doctrine that a volunteer cannot 
hold, property, which has been conveyed by way 
of gift, as against the prior equity of a purchaser 
for value from the person by whom the conveyance 
was made, applies to a contract for the sale of 
shares of a co. — G raham v. O’Connor (1895), 
73 L. T. 712 ; 12 T. L. R. 93 ; on appeal (1896), 
12 T. L. R. 297, <J. A. 

2259. Shares still obtainable in open 

market.] — Re Schwabacher, Stern v. Schwa- 
bacher, Koritschoner’6 Claim, No. 2279, post . 

See, also , No. 2256, ante . 

2260. Against purchaser.] — J. agreed to 

purchase fifty shares in a railway co. at ten 
guineas a share, the same being a premium of £8 
a share, the sum of £2 10s. having been paid for 
calls. G., pltf., afterwards delivered to the broker 
fifteen of the shares, upon which such calls had 
been made, when he refused to accept them, <fc 
asked for a return of the purchase-money from the 
broker, which they declined on the ground that 
the calls had already been paid on the fifteen 
shares, but not on the remaining 35. By a deed 
of assignment, pltf. had transferred the 35 shares 
to J . but he not being registered pltf. was obliged 
to pay £361 in respect of calls, & deft, refused 
other shares as a substitute for the fifteen : — Held : 
the representative of J. — now deceased — was 
bound specifically to perform the contract by 
taking fifty shares, & paying the amount of calls 
which had been paid by pltf. — G risewood v. 
Justice (1849), 13 L. T. O. S. 22. 

2261. Purchaser nominee of third 

party.] — A transfer of shares from W. to K. was 
negotiated through the intervention of third 
parties. The deed of transfer recited a contract 
by K. to purchase 105 shares at £5 per share, & 
the receipt of the purchase-money was acknow- 
ledged, but not indorsed. W. executed the trans- 
fer with the understanding that K. was purchasing 

^ that the money was to be paid 
within a year, the shares being in the meantime 
deposited as security. K. executed the transfer 

the request of S., & upon the representation 
that the money had been paid, & that K. would 
be merely a holder in trust for S. $ W. was not a 


party to the representations made by S. ; & 
except by executing the transfer K. had entered 
into no contract, & had given no authority for 
the purchase of the shares. The purchase-money 
was not paid. Upon a bill for specific performance 
by W. : — Held : K. was bound by the contract, 

6 liable to pay for the shares so transferred to him, 
— Wilson v. Keating (1859), 4 De G. & J. 588 ; 

7 W. R. 035 ; 45 E. R. 228, L. C. & L. JJ. 

2262. Refusal by directors to sanction 

transfer.] — Bermingham v. Sheridan, Re Water- 
loo Co. (No. 4), No. 2231, ante. 

2263. Winding-up order made after 

action brought.] — Pltfs., who were stock & share 
dealers, having contracted to buy certain shares in 
a co. standing in A.’s name, agreed to sell the same 
to deft.’s broker, but the name of deft, was not 
given at the time of such agreement for sale. On 
the settling day following the agreement for sale, 
deft.’s name was given to pltfs., & the money 
for the shares also paid to them. The transfer 
was executed by A., but deft, refused to execute 
it, alleging that he never intended to take the 
shares into his own name, & that his broker had, 
without his authority, given his name to pltfs. 
in order that it might be inserted in the transfer. 
Pltfs. filed a bill against deft, for a specific per- 
formance of their contract with his broker ; but 
before the cause came to a hearing an order was 
made to wind up the co. under the supervision of 
the ct. : — Held : notwithstanding such order, 
pltfs. were entitled to a decree against defts. for 
specific performance. — Paine v . Hutchinson 
(1868), 3 Oh. App. 388 ; 37 L. J. Ch. 485 ; 18 L. T. 
380 ; 10 W. R. 553, L. JJ. ; affg. (I860), L. R. 3 
Eq. 257. 

Annotations : — Consd. Evans v. Wood (1867), L. It. 5 Eq. 9 ; 

Coles v. Bristowo (1868), L. It. 6 Eq. 149. Refd. Grissell 

v. Bristowo (1868), L. It. 3 C. P. 112 ; Sheppard v. Murphy 

(1868), 16 W. It. 948 : Cruse v. Paine (1869), 4 Ch. App. 

441 ; Merry v. Nickalls (1872), 7 Ch. App. 733 ; Neilson 

v. James (1882), 9 Q. B. D. 546. 

2264. Failure to prove identity of 

shares — Winding-up order before action brought.] 

— Pltf., on May 0, 1864, sold some shares in a co. 
to deft., but they were not registered in his name, 
or that of a nominee for him. The co. was ordered 
to be wound up. Pltf. then filed a bill against 
deft, praying a decree for the specific performance 
of the agreement for the sale of the shares ; the 
due registration of them in the name of deft, or 
his nominee ; the rectification — if necessary — 
of the register of members of the co. ; the execu- 
tion by deft, of a proper indemnity to pltf. in 
respect of the shares ; & that deft, might be 
ordered to pay the costs of the suit. Pltf. did 
not, at the hearing, succeed in proving the identity 
of the shares sold by him to deft, in respect of 
which he sought relief by his bill : — Held : the 
case was not one of specific performance at all, 
&, under all the circumstances of it, the bill must 
be dismissed with costs. — Morrish v. Edwards 
(1807), 16 L. T. 339. 

2265. Jurisdiction to grant — By rectification of 
register.] — Re Tahiti Cotton Co., Ex p. Sargent, 
No. 2326, post. 

See , generally, Sect. 13, sub-sect. 5, ante, 

2266. Loss of right to relief—Laches.]— Claim 
filed in Nov. 1853, for specific performance of a 
contract to purchase shares made in Feb. 1852, 
dismissed, without costs, on the ground of pltf.’s 
laches in taking no steps in the meanwhile to 


made by deft.’s testator to transfer to 
pltf., in consideration of pltf.’s services 
in aiding in the organisation of a co., 
10 out of 25 shares deceased was to 
receive in part-payment for land which 


the co. was to buy from him. The 
co. was incorporated in Aug. 1904, & 
the 25 shares were allotted to deceased 
in May, 1905, but the land was not 
fully paid for till 1908. The action 


was brought in 1913, & in explanation 
of the delay pltf. stated that deceased 
had contended that the organisation 
was not complete till the property 
was paid for & the transaction of pur- 
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Seel. 23. — Transfer of shares : Sub-sect. 2, C. (e) U. 
& iii. 9 D. dfc B. ; sub-sect. 3, A» & BJ\ 

compel completion of the contract. — Lloyd v. 
Wilkes (1854), 2 Eq. Hep. 1081 ; 2 W. R. 501. 

See , generally , Equity. 

2267. Sale by purchaser — Transfer to sub- 

purchaser executed by vendor — Action against 
purchaser.] — F. purchased at public auction rail- 
way shares not fully paid up, of which S. was the 
registered proprietor : he paid his purchase- 
money, but before he executed the transfer, sold 
them by public auction to C. S. executed a 
transfer to 0. who declined to accept, or to put 
himself on the register of the co. Calls were 
made, which F. refused to pay. C. became in- 
solvent. On a bill filed by S. against F. for 
specific performance, to which C. was not made 
a party, reference was made to the master as to 
pltf.’s title. The master reported that 8. could 
not make a good title by reason of his having 
executed the transfer to C. 

Bill dismissed with costs. — Shaw v. Fisher 
(1855), 5 De G. M. & G. 590 ; 20 L. T. O. S. 99 ; 

1 Jur. N. 8. 1055 ; 4 W. R. 35 ; 43 E. R. 1001, 
L. C. 

Annotations: — Coned. Maxted v. Paine (1871), L. 11. 6 

Exch. 132. Retd. Coles v. Brlntowe (1868), 4 Oh. App. 

3 ; Lorlng r. Davis (1886), 32 Ch. D. 625. Mentd. 

Hawkins v. Maltby (1867), L. It. 4 Eq. 572. 

iii. Damages . 

2268. Whether appropriate remedy.] — Hut- 
chinson v. London & Provincial Exchange, 
Ltd., No. 2253, ante . 

2269. Measure of damages — General rule.] — I 

have, therefore, to consider what is the measure 
of damage in the case of a contract for the sale of 
shares. I do not think on the cases which have 
been cited to me that there is any real doubt as 
to the measure of damage in such a case. 
Generally speaking, it is the difference between 
the contract price of the shares & their market 
price at the time when they ought to have been 
delivered. Of course, there may be, & probably 
are, exceptions to the general rule, & one of these 
exceptions is, I think, this — that where a pur- 
chaser, forbears to exercise his rights at the 
vendor's request & for the vendor’s convenience, 
the vendor may have to pay, not the difference 
between the contract price & the market price on 
the . day when the shares ought to have been 
delivered, but the difference between the contract 
price & the market price at the time when the 
purchaser, by notice or otherwise, withdraws the 
forbearance which he has been exercising. Of 
course, there is another possibility — namely, 
that the contract has by mutual consent been 
varied so as to alter the date on which the shares 
ought to have been delivered ; but that is not any 
real exception to the rule, for even in that case 
one has to consider when, according to the terms 
of the contract as so altered, the shares ought to 
be delivered, & that is the day which will fix the 
measure of damage (Parker, J.), — Re Schwa- 
baoher, Stern v. Schwabacher, Koritschoner’s 
Claim, No. 2279, post 

2270. Inquiry Into value of shares.] — 

Hutchinson v. London & Provincial Exchange, 
Ltd., No. 2253, ante, 

2271. Contract repudiated by purchaser — 

Shares resold.] — Stewart v . Cauty, No. 2278, 
post 

2272. .] — Deft, purchased scrip 


railway shares of plfcf . at 25a. premium on Oct. 20 ; 
but the scrips were not issued until Oct. 24. On 
Oct. 21 the shares fell to 14a. premium. At six 
in the evening of that day, deft, gave notice to 
pltfs., that he should not take the shares. On 
Oct. 22 the shares had fallen to 8a. premium, 
& continued to fall until Dec. 6, when plfts., 
after notice to deft., sold them at 17a. discount. 
In an action for not accepting or paying for the 
shares : — Held : the measure of damages was the 
difference in the price of the shares between 
Oct. 20 and Oct. 22. — Pott v . Flather (1847), 

5 Ry. & Can. Cas. 85 ; 16 L. J. Q. B. 366 ; 11 
Jur. 735, 

2273. .] — B. having entered into a 

contract with A. to purchase of him certain 
railway shares, which were about to be created, 
wrote a letter, saying that in consequence of some 
alleged misrepresentation, he should consider the 
sale null & void. A. denied the misrepresentation 

6 insisted on the performance of the contract ; 
& after the shares were created, on Aug. 24, sent 
notice to B. of their being ready to be assigned to 
him. B. on that day wrote that he should con- 
sider the sale null & void on the ground of mis- 
representation. The shares were, on Oct. 20 
following, formally tendered to B. the price having 
fallen in the meantime, & B. refused to accept 
them. In an action for non-performance of the 
contract: — Held: it was properly left to the 
jury to say whether the repudiation of the shares 
on Aug. 24 was sufficiently distinct & final ; & 
they were right in giving as damages the difference 
between the contract price & the price which the 
shares fetched in the market on Oct. 20. — Barned 
v. Hamilton (1841), 2 Ry. & Can, Cas. 024 ; 10 
L. J. C. P. 287. 

2274. Non-delivery by vendor.] — In an 

action for the non-delivery of shares on a given 
day, pursuant to contract, the proper measure 
of damages is the difference between the contract 
price & the market price on the day when the 
contract was broken. — Shaw v . Holland (1848), 
15 M. & W. 136 ; 4 Ry. & Can. Cas. 150 ; 15 
L. J. Ex. 87 ; 6 L. T. O. S. 435 ; 10 Jur. 100 ; 
153 E. R. 794. 

2275. Registration of transferee hindered 

by transferor.] — Hooper v. Herts, No. 2222, ante. 

See f generally , Damages, Vol. XVII., pp. 7 Set seq . 

D. Time for Completion . 

2276. Whether reasonable — Admissibility of 
evidence — Rules of Stock Exchange.] — In an 
action for not accepting railway shares sold at L., 
issue being joined on the readiness & willingness 
of pltf. to transfer them to deft. : — Held : the 
rules of the Stock Exchange at L., as to the time 
of transferring shares, which were acted on by 
all the brokers there, & seen by deft., neither he 
nor pltf. being a broker, were admissible as 
evidence of the reasonableness of the time for the 
completion of the contract. 

Where a contract is repudiated, & the article 
resold within a reasonable time from the repudia- 
tion, the measure of damages is the difference be- 
tween the price of the article at the time of the 
contract & of the resale. — Stewart v. Cauty 
(1841), 8 M. & W. 160 ; 2 Ry. & Can. Cas. 610 ; 
10 L. J. Ex. 348 ; 5 Jur. 411 ; 151 E. R. 992. 

2277. Delay — Certificate sent for sub-division — 
Unreasonable.] — Where a contract for the sale 
of shares did not fix the time for the delivery of 


chase closed : — Held : the agreement 
to transfer the shares was proved Sc 
sufficient corroborative evidence of 


it given. Sc it was one capable of en- 
forcement specifically. — M cGregor v. 
Cubby (1914), 81 O. L. R. 261 ; 20 


D. h. R. 706: 6 O. W. N. 202; 25 
D. L. R. 771.— CAN. 



\ 


Part III.— Companies under Companies (Consolidation) Act, 1908, etc. 359 


them : — Held : . the time for delivery could not 
depend upon circumstances which were unknown 
po the buyer, & delay in tendering the shares 
prising from the seller having sent his certificate 
to England for sub-division, as this circumstance 
was unknown to the buyer, was unreasonable & 
justified the buyer in refusing to accept the shares. 
Such delay was morn , assuming the law of mora 
to be applicable. — De Waal v . Adler (1886), 
12 App. Cas. 141 ; 66 L. J. P. 0. 25 ; 3 T. L. R. 
188, P. C. 

2278. Ground for repudiation.] — De Waal 

v, Adler, No. 2277, ante . 

2279. Agreement to carry over — Death of 
vendor.] — (1) Where a vendor So a purchaser of 
shares m a co. agree that the shares shall remain 
unpaid for, Sc shall be “ carried over ” on an 
account delivered on certain days called account 
or pay days, subject to payment of a stated per- 
centage by the purchaser, & to a payment by the 
vendor or the purchaser — as the case may be — 
of the difference between the price of the shares on 
the last account day, & their price on the day 
when the account is delivered : the vendor 
having died during the currency of this arrange- 
ment : — Held : the day for completing the 
contract was the first account day following the 
death of the vendor, unless such day had been 
altered by agreement between the parties or at 
the request or to suit the convenience of one of 
them. 

(2) Specific performance of such an agreement 
will not subsequently be granted at the suit of the 
purchaser where the shares can be obtained in 
the market. 

(3) Damages for breach of such an agreement 
will not be given where the contract price of the 
shares exceeded their value on the day for com- 
pletion. 

(4) Observations as to the measure of damages 
(see No. 2269, ante). — Re Schwabacher, Stern 
v. Schwabacher, Koritschoner’s Claim (1907), 
98 L. T. 127. 

E. Stamp Duty . 

2280. Liability to duty.] — Scrip in a railway co. 
is not “ goods, wares, or merchandise,” within the 
exemption in Stamp Act, 1815 (c. 184), Sched., 
pt. 3, tit. 11 Agreement.” 

In the morning of a day, deft, gave pltf . a verbal 
order for fifty shares in a railway co. In the 
afternoon of the same day, deft, signed a memo- 
randum, that he had bought of pltf. fifty shares in 
the co., at £10 a share ; which memorandum was 
handed to pltf : — Held : it required an agreement 
stamp. — Knight v. Barber (1846), 16 M. Sc W. 
66 ; 2 Car. & Kir. 333 ; 1 New Pract. Cas. 557 ; 
4 By. Sc Can. Cas. 674 ; 16 L. J. Ex. 18 ; 8 
L. T. O. S. 121 ; 10 Jur. 929 ; 153 E. B. 1101. 
Annotation: — Mentd. Clay v. Crofts (1851), 17 L. T. 0. S. 

231. 

See, now , Stamp Act, 1891 (c. 39), Sched. I. 
tit. “ Agreement.” 


2281. What must be stamped— Memorandum of 
sale.] — Knight v . Barber, No. 2280, ante . 

See, generally, Revenue. 


Sub-sect. 3. — The Transfer. 

A. What amounts to a Transfer . 

2282. Renunciation in favour of nominee.] — 

Letters of renunciation of bonus shares in favour 
of a nominee Sc of acceptance by that nominee do 
not, in the absence of special provisions to the 
contrary, amount to a “ transfer ” of shares so 
as to fall within Sc be subject to the arts, of assocn. 
of the co. dealing with the transfer of shares of 
shareholders already registered. — Re Pool Ship- 
ping Co., Ltd., [1920] 1 Ch. 251 ; 89 L. J. Ch. Ill ; 
122 L. T- 338 ; 36 T. L. R. 53 ; 64 Sol. Jo. 115. 

2283. Surrender Sc reallotment.]— W. agreed to 
be a director of a co., Sc qualification shares were 
allotted to him. Shortly afterwards, on his 
desiring to have nothing to do with the co. he 
received back from the co. the amount he had 
paid on his shares, an entry was made in the 
register of members that his shares were cancelled, 
Sc shares bearing the same numbers were allotted 
to two other persons, who paid for them in cash. 
The co. had more than enough shares apart from 
these to satisfy the applications of these two 
persons. The arts, provided forms in which 
transfers of shares should be made, Sc that sin- 
renders might be made on terms agreed upon. 
The co. having gone into liquidation : — Held : 
there had been no effectual surrender or transfer 
of W.’s shares, & ho was liable as a contributory. — 
Re Companies Guardian Society, Wallscourt’s 
(Lord) Case (1899), 7 Mans. 235. 

See , also, Sub-sect. 12, C., post . 

B. Mode of Transfer . 

2284. Under provision In articles — Scrip certifi- 
cates transferable by delivery.] — A co., by its arts, 
of assocn., authorised the issue of shares of two 
classes, (1) “ nominative ” or ordinary shares, 
Sc (2) shares on which, 50 per cent, having been 
paid, the holder should be entitled to a scrip 
certificate, enabling him to pass the shares by mere 
delivery of such certificate : — Held : this was 
an irregular provision, which would have entitled 
the registrar to refuse a certificate of incorpora- 
tion, but which did not vitiate an actual incorpora- 
tion. — Reuss (Princess) v. Bos (1871), L. R. 5 
H. L. 176 ; 40 L. J. Ch. 655 ; 24 L. T. 641, H. L. ; 
affg. S. C. sub nom. Re General Co. for Promotion 

of Land Credit (1870), 5 Ch. App. 363, L. J. 
Annotations : — Mentd. Matthaoi v. Galftzin ( 1 8 7 4 ), 2 2^ W .It . 

700 ; Re Tumacacori Mining Co. (1874), L.R. 17 Eq. 

534 ; Re Nassau Phosphate Co. (1870), 2 Ch. D. 610 , 

Re Capital Fire Insce. Assocn. (1882), 21 Ch. D. 209. 

2285. Requiring deed.]— Be Tahiti Cotton 

Co., Ex p. Sargent, No. 2326, post. 

2288. What constitutes seal.] — A. 


PART III. SECT. 23, SUB-SECT. 2.— E. 

n. Liability to duty — Transfer of 
shwres-Company rendered in England. ] 
-—Pltf., an Auckland sharebroker, act- 
ing upon instructions received from 
deft., purchased shares in a co., regis- 
tered in England but not registered in 
the colony, from the registered owner 
in England. The oo. had a registered 
office in the colony where it was doing 
business. Pltf. reoelved the scrip Sc a 
transfer of the shares signed by the 
English shareholder, but with the date 
of the execution, the name of the trans- 
feree, Sc the amount of the considera- 
tion left in blank. The transfer was 
entered in the colonial register in the 


name of the English shareholder: — 
Held: the transfer was void, as not 
complying with the provisions of 
Stamp Act, 1882 . — Reid v . McCorquo- 
Dale (1804), 12 N. Z. L. R. 400.— N.Z. 

o. Effect of non-compliance 

with Stamp Act , 1882.]— Stamp Act, 
1882, does not 'vitiate Sc render void a 
contract for the sale of shares in the 
performance of which a blank transfer, 
void under Stamp Act, 1882, has been 

S ven, Sc the transferee is liable to 
dexnnify the transferor against calls. 
A purchaser, in accepting without 
objection a blank transfer, void under 
above Aot, does not waive his right to 
a valid transfer, but dispenses with the 


delivery of such a transfer till he asks 
for it.— H amilton v . Hull, Fenwick 
v. Hull (1900), 19 N. Z. L. R. 49.— 
N.Z. 


PART III. SECT. 23, SUB-SECT. 8.— A. 

p. Transfer to person who cannot 
be found-— Person not necessarily ficti- 
tious.}-- A shareholder transferred his 
shares & procured registration of a 
transfer to S.» which purported tc bo 
accepted Sc Bigned by him. On the 
winding up of the co., S. could not be 
found or heard of : — Held : it was no t 
to be presumed he was a fictitious per- 
son. — Simpson v, Mullaby (1871), 2 
V. R. (Law) 50.— AUS. 
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Sect . 23. — Transfer of shares ; Sub-sect . 3, B . & C . 
( a ) <fe ( b ) i . ] 

deposited with B., his stockbroker, the certificates 
of shares in a limited co., & executed a blank trans- 
fer to secure the balance of his current account. 
The arts, of the co. required that transfers of 
shares should be made by deed. Shortly after- 
wards B. filled up the blank transfer with the 
name of L. as transferee, & deposited the shares 
with L. as security for money borrowed, as he 
alleged, in pursuance of the general directions of 
A. Later on B. closed A.’s account & sold the 
shares. L., who was willing that the purchase 
should be completed applied to the co. to register 
the transfer to himself. In the meanwhile A., 
who had disputed B.’s account, had given the co. 
notice not to register. L. now moved, under 
1862 Act, s. 65, to rectify the register by inserting 
his name. On production of the transfer it 
appeared that it contained no seal or wafer in the 
place of a seal, but only a mark on the paper of 
the place where the seal ought to be. The trans- 
fer was witnessed by B.’s clerk as having been 
signed, sealed, & delivered by A., but the attesting 
witness did not make any affidavit, & the evidence 
of A. & B. as to whether A. put his finger on the 
seal or not was contradictory : — Held : no order 
could be made on the motion ; L. could have no 
right to be registered unless A. were estopped 
from denying that the transfer to L. was good, 
& this estoppel could only arise if the document 
delivered to L. were primd facie complete ; it 
was not complete in the absence of a seal unless 
it was shown that it had been sealed, & for this 
the evidence was insufficient . — lie B alius Con- 
solidated Co., Ltd. (1888), 58 L. T. 300 ; 36 
W. R. 392 ; 4 T. L. II. 204. 

See, generally , Deeds, Vol. XVII., pp. 201, 202, 
Nos. 124-127. 

2287. Requiring Instrument In writing — 

Though deed customary.] — Re Tahiti Cotton Co., 
Ex p . Sargent, No. 2326, post 

2288. Form to be approved by Stock 

Exchange — No form approved.] — Re Faith Gold 
Mining Co., Ltd. (1897), 41 Sol. Jo. 788. 

2289. Usual common form — Omission of 

usual but Immaterial details.] — Where the arts, 
of assocn. of a co. provide that all transfers of 
shares are to be in the “ usual common form,” 
a transfer will not bo deemed to have failed to 
comply with that requirement merely because it 
omits matters which would be contained in a 
common form, but are wholly immaterial — for 
example, the address of the transferor & the 
denoting number of the share, where both of these 
are well known to the directors. — Re Letheby & 
Christopher, Ltd., [1904] 1 Ch. 815 ; sub nom . 
Re Letheby & Christopher, Jones’ Case, 
73 L. J. Ch. 509 ; 90 L. T. 774 ; 52 W. R. 460 ; 
48 Sol. Jo. 416 ; 11 Mans. 209. 

Compliance with formalities.] — See Sub-sect. 3, 
C., post . 


C. Compliance with Formalities . / 

(a) In General . / 

2290. Liability for — Purchaser.] — Burnes v.| 
Pennell, No. 2243, ante . 

2291. Vendor— -Sale of shares by director,] 

— A director of a co. is in a very different position 
from that of an ordinary shareholder, for having 
the means of seeing that all the formalities of 
transfer required by the constitution of the co. 
are complied with, he is bound, in transferring 
his own shares, to see to the regularity of the 
transfer ; if he neglect to do so, & there be a want 
of formality therein, he remains a contributory. — 
Re Newcastle-upon-Tyne Marine Insurance 
Co., Ex p . Brown (1854), 19 Beav. 97 ; 2 W. R. 
534 ; 52 E. R. 285. 

Annotations : — Consd. Re Wincham Shipbuilding, Boiler, & 

Salt Co., Hallmark’s Case (1878), 9 Ch. D. 329. Refd. 

Re Newcastle-upon-Tyne Marine Insce., Ex p. Henderson 

(1854), 19 Beav. 107 ; Re Denham (1883), 25 Ch. D. 752. 

Menta. Re West Hartlepool Iron Co., Gray’s Case (1876), 

1 Ch. D. 664. 

2292. Auditor.] — A vendor of shares 

in a co. is bound to inquire whether the formalities 
prescribed by the deed of settlement with respect 
to the perfecting of the transfer are observed, 
especially if he have the means of ascertaining 
the fact, by reason of holding office, as that of 
auditor ; otherwise he will remain liable to be 
placed on the list of contributories. — Re New- 
castle-upon-Tyne Marine Insurance Co., Ex p. 
Henderson (1854), 19 Beav. 107 ; 24 L. T. O. S. 
86 ; 3 W. R. 5 ; 52 E. R. 289. 

2293. Company acting as agents of pur- 

chaser — Execution by transferee.] — I., a resident 
in Smyrna, who employed a co. as his agents, 
directed them to buy shares in the co. for him. 
On May 2 they bought shares from M., who exe- 
cuted a transfer to I. on May 4, & left it at the 
co.’s office on the 7th. The next meeting of the 
directors was on the 10th ; the co. stopped pay- 
ment on the 11th, & a winding-up petition was 
presented on the 12th, on which an order was 
made. I. had signified to the co. his approval of 
the purchase, but, being in Smyrna, had not 
executed the transfer, & it had not been registered. 
An order having been made for rectifying the 
register by removing the name of M., it was proved 
on appeal, that although the arts, of assocn. did 
not prescribe any particular form of transfer, it 
had been the uniform practice of the co. to have 
shares transferred by deed executed both by 
transferor & transferee : — Held : (1) the directors 
were justified in not registering a transfer where 
the transfer deed had not been executed by the 
transferee ; there had therefore been no default 
or unnecessary delay by the co. within 1802 Act, 
s. 35 ; & the name of M. could not be removed 
from the register ; (2) the first duty of the co. 
as agents of the purchaser was to procure his 
execution of the transfer & until such execution 
they could not put him on the register . — Re 
Imperial Mercantile Credit Assocn., Marino’s 


PART III. SECT. 23, SUB-SECT. 3.— 

C. (a), 

q. Company may dispense with 
formalities .] — When a member trans- 
fers shares to the co. the co. may, as 
between the parties to the transfer, 
dispense with the machinery rendered 
necessary by law to transfers generally. 
Another co. cannot afterwards, as 
between themselves & the partner 
with whom they contracted, impeach 
the transaction. — Taylor v. Hughes 
(1844), 7 I. Eq. It. 529 ; 2 Jo. & Lat. 
24. — IR. 

r. Non-compliance with formalities 


of company^ deed of settlement — Does 
not vitiate transfer. ]— -A. agreed to sell 
his shares in a joint-stock bank to B., 
at par; the shares to be transferred 
by A. to O., who was to hold the same 
as a trustee for B., but charged with 
the purchase-money & Interest at 
5 per cent, payable half-yearly, until 
the principal was fully paid. C. agreed 
to. hold the shares upon the trusts 
expressed. The shares were after- 
wards transferred by A. to C. by deed, 
but the deed of settlement required a 
notice of all proposed transfers to be 
left at the office of the directors, which 
was not done. The assignment not 
having been registered when the first 


dividend after the transfer became due, 
A. received it & retained the surplus, 
after the payment of the interest of 
the purchase-money of the shares, on 
account of another debt due to him 
by B. A subsequent dividend was 
received by C., & paid over by him to 
A., who appropriated it as he had done 
with the former dividend : — Held : A. 
had ceased to be owner of the shares 
& was not properly included in the list 
of contributories. Semble : non-com- 
pliance with the formal conditions 
required by the deed of settlement of a 
co. for transfer of the shares, does not 
vitiate a transfer by a shareholder. — 
Re Tipperary Joint Stock Bank, 
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?«t B # 8 *I2’ 2 ,5^r A £ p - 696 5 30 L - J - Ch- 468 ; 
16L.T. 368; 16 W. R. 683, L. JJ. 

G F“ 0 7- Musgrave 

rnttnZrnvZ L 18 a 7 $<*;. 193 • OoubL He Tahiti 
/if™?* ? ar £ en £ (1874), L. R. 17 Eq. 273. Reid. 

( 18 7^o a 47 T 8 ik 6 1 S‘ B * 65 ; Ortigoaa v. Brown 

Tube-brliinff ^neroHy, itfentd. Re Hydraulio 

572 ■ Urawin ff & Steel Ordnance Co. (1868),. 16 W. R. 

339 t‘ TT - . Directors.]— A co. had incurred 
considerable losses, & unless credit was taken for 
tne value of the goodwill, so much of the capital 
a dbeen lost that the directors ought, according 
to the deed of settlement, to have dissolved the 
co. Reference was made to an accountant, whose 
report showed heavy losses, & recommended a 
change. Meetings of the co. were held, at which 
the accounts of the co. were shown ; but this 
report was not mentioned to the shareholders. 

he existing directors all transferred their shares 
to other persons, who became directors. One of 
the existing directors agreed to transfer his shares 
to one of the new directors, payment being post- 
poned, & to some extent contingent. A deed of 
transfer was executed by both. The transfer was 
entered on the register of transfers of the co. & 
returned to the Joint Stock Cos. Registry Office. 
Ihe transferee did not execute a deed of covenant 
5 s r n? lved ky tbe deed of settlement. By that 
deed the approval by the directors of a transferee 
was required , & a certificate of such approval was 
to be given. No certificate could be found, but 
there was evidence that such a certificate had 
been given, but that it was not signed at a meeting, 
& that two of the directors who signed it were 
interested m the transfer. A meeting of the co. 
was held on the day of the transfer, & another a 
year afterwards. A year after that the co. was 
wound up : Held : (1) under the circumstances, 
the transfer was made bond fide , & the transferor 
was not a contributory ; (2) the non-production j 
ol the report was not a ground for impeaching the I 
ransaction for fraud ; (3) a director, though I 

interested in it, was competent to approve of a ' 
transfer; (4) it was the duty of the directors to I 
compel execution of a deed of covenant by the ! 
transferee, & the transferee could not be affected I 
y their neglect, though both he & the transferor ; 
were directors ; (5) the shareholders must have 
been aware of the transfer, & might have objected 
at the meetings if they did object; & the 
lijegulanties of the transfer could not be taken 
advantage of after the lapse of several years. 

Cattle Insurance Co., 

™ S 9o? (J, 87 °)> 6 Ch. App. 216 ; 40 L. J. 

Ch. 205 ; 24 L. T. 1 ; 19 W. R. 393 ; affd. sub tiom. 
Murray t>. Bush (1873), L. R. 6 H. IT 37* H. L 

ff *° 5? 4* He Taurine Co. (1883), 25 

(188?), Vq. B? € K r 685* Mentd * York Tram ‘ Co - *• Willows 

as to— Against company- 
company purchasing own shares.] — Re British 


Provident, etc. Assurance Society, Grady’s 
Case, No. 2460, post . 

2296. Execution by transferees.] — Re 

Taurine Co., No. 2203, ante . 

Formalities as to approval by directors.] — See 

Sub-sect. 5, B. (a) & (6), post . 

(b) Effect of Non-Compliance. 
i. In General. 

2297. General rule.] — Chapman v. White 
(1844), 2 L. T. O. S. 419. 

2298. .] — On the formation of a co., their 

deed of settlement contained certain rules & 
regulations for the transfer of shares, one of which 
was, that every erasure or other alteration which 
should have been made by the directors in the 
share register book should, as between the co. <fc 
the last proprietor, be conclusive on such pro- 
prietor as to the title to the shares. There were 
also various provisions in the deed, framed for the 
purpose of preventing any fraud or improper 
transfer of shares, which it was the duty of the 
officer of the co. to see carried into effect. C., a 
proprietor of shares in the co., in the character 
or an exor., deposited the same with the secretary, 
for the purpose of his registering them in C.’s 
name ; the secretary, instead of so doing, sold the 
shares to B., & received the purchase-money, & 
procured the erasure required by the deed to be 
made in the register book of the co., but the other 
regulations required by the deed to be observed 
on a transfer of shares were not complied with. 
The secretary having absconded, C. filed his bill 
against the chairman & secretary for the time 
being, pursuant to a clause in the deed, providing 
that those parties should sue & be sued on behalf 
of the co., seeking compensation against the co. 
in the nature of damages, in respect of the loss 
sustained by pltf., & a declaration of the ct. to 
that effect : — Held : on demurrer, filed by the 
two defts., the demurrer was good for want of 
equity, on the ground that the transfer, not being 
in accordance with the requisitions of the deed 
of settlement, did not bind the co. — Duncan v. 
Luntley (1849), 2 Mac. & G. 30 ; 2 H. & Tw. 
78 ; 14 Jur. 319 ; 47 E. R. 1604, L. 0. 

2299. .] — In 1841 H., a proprietor of several 

shares in a joint-stock co., transferred sixteen of 
such shares to B. The purchase was negotiated 
by C., who paid the purchase-money. B. neither 
executed nor acceded to the transfer, but re- 
pudiated the transaction. The co., in ignorance 
of tins repudiation, entered the transfer in their 
books, & thenceforth sent all notices of calls in 
respect of these shares to B. at the residence of 0. 
H. died in 1846, leaving D. his exor. In 1849 the 
co. was ordered to be Wound up : — Held : the mode 
of transfer prescribed by the deed of settlement of 
the co. not having been carried out by the want 
of the execution by the transferee, H.’s liability 


6 *• ch - R - 

be sufficiently tendered, althoughthe 

Seas.) 965. — SCOT. ot 

t. Under sequestration order 

J? complete title to Owes-- 
Ctmnoi^taos transferee dulv£d£^ 
on register. ] — A person executed a. 
transfer of milway shares & a year 
®£ter his estates were sequestrated 
After the sequestration the transfer 
waa daiy recorded by the transferee 
in the railway co.*s register of transfers 
Many years after the registration of the 


transfer, the trustee in the sequestra- 
tion, who had not taken the steps to 
complete his title by Companies 
Clauses Consolidation (Scotland) Act. 
1845 (o. 17), s. 19, raised an action of 
reduction & reolarator against the 
transferee & the railway co. in which 
he claimed the shares on the ground 
that in virtue of the Act & warrant of 
confirmation in his favour, which the 
bankrupt statute deolared to be 
equivalent to an Intimated assignation, 
the shares vested in him at the date 
of the sequestration : — Held : the time 
criterion of the completion of a title 
upon a transfer of shares in a public 
co. was not a bare intimation to the 
oo. but the reception of the transferee 


partner of the co. according to the 
forms proscribed by the statute, & 
therefore although the trusteo at the 
date of sequestration was in a position 
tv> complete a title to the shares he had 
never complied with the statutory 
forms, he could not now displace the 
transferee who had been duly enterod 
in the eo.’s register as the holder of 
the shares. — Morrison v. Harrison 
(1876), 3 R. (Ct. of Sess.) 406 ; 13 
Sc. L. R. 273. — SCOT. 

PART III. SECT. 23, SUB-SECT. 3.— 

0. (b) i. 

2297 i. General rule. ] — Ex p. Ken- 
nedy (1856), 6 I. Ch. It. 121. — IR. 
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Sect* 23. — Transfer of shares: Sub-sect. S, C. (6) i. 
&ii.] 

as a shareholder continued, & his exor. was properly 
placed upon the list of contributories in respect 
of these shares. 

Where the mode prescribed by the deed of 
settlement for the transfer of shares has not been 
carried out, no subsequent recognition of the title 
of the transferee by the directors will operate by 
way of waiver, as against the co., so as to release 
the transferor from his liabilities in respect of the 
shares. — Be St. George Steam Packet Co., Ex p. 
Henessy (1850), 2 Mac. & G. 201 ; 2 H . & Tw. 
395 ; 19 L. J. Oh. 353 ; 17 L. T. O. S. 57 ; 14 
Jur. 655 ; 47 E. R. 1737. 

Annotation : — Retd. Re Wolverhampton, Chester & Birken- 
head Tty., Ex p. Cottle (1850), 15 L. T. O. S. 361. 

2300. .] — In Dec. 1805, a co. registered a 

transfer of shares from A. to B., which had not 
been executed by B. ; & placed B.’s name on the 
list of shareholders. In Aug. 1800, the ct., on 
the application of B., made an order directing 
B.’s name to be removed from the register of share- 
holders on the ground that B. had not accepted 
the shares. The co. accordingly removed B.’s 
name, but did not restore A.’s. Afterwards the 
co. was ordered to be wound up : — Held : A. was 
a contributory . — Re Merchants’ Co., Heritage’s 
Case (1809), L. R. 9 Eq. 5 ; 39 L. J. Ch. 238 ; 21 
L. T. 479; 18 W. R. 270. 

Shareholder’s name entered in register.] — 

See No. 1287, ante. 

2301. Substantial compliance.] — Re North of 
England Joint Stock Banking Co., Straffon’s 
Executors’ Case, No. 2377, post . 

2302. Who may set up — Non-compliance due 
to company.] — By the deed of settlement of a 
public co., the directors had a power of pre-emption 
of shares, at a price to be ascertained from the 
last sales appearing in “ the transfer register 
book,” & then, but not before, all future liabilities 
of the vendors were to cease. In 1840 the directors 
purchased of B. a number of scrip shares, but 
having kept no such book, the specific directions 
were not & could not be followed. The co. was 
afterwards wound up, when it was sought to 
charge B. as a contributory : — Held : the co. was 
not entitled to treat the transaction as void, by 
reason of the non-observance of the forms, which 
their own irregularity & neglect had made it 
impossible to observe . — Re Northern Coal 
Mining Co., Ex p. Bagge (1851), 13 Beav. 102 : 
20 L. J. Ch. 229 ; 17 L. T. O. S. 113 ; 15 Jur. 
499 ; 51 E. R. 03. 

Annotaiiun : — Mentd. Bargate v. Shortridge (1855), 5 H. L. 

Cos. 297. 


2303. Liquidator^ — Slight defect.] — Where 

a transfer of shares in a co. has been made with 
perfect bond fides on both sides, but there has 
been some slight defect in the form of the transfer, 
the question arising upon that is not one which 
the official liquidator of the co. can bring forward 
in order to rectify the register of shareholders by 
striking off a name that is upon it. The question 
is simply one between the transferor & transferee, 
& when they, or either of them, may raise it, the 
ct. will decide it. — Re General Floating Dock 
Co., Ltd. (1807), 15 L. T. 526 ; sub nom. Re 


General Floating Dock Co., Hughes* Case, 
15 W. R. 470. 

Annotation : — Distd. Re Merchants' Co,, Heritage’s Case 

(1869), 18 W. E. 270. 

Party bound to see formalities complied 

with.] — See No. 2243, ante. 

ii. Particular Formalities. 

2304. Notice of intended transfer — Notice not 
given — Transfer approved by board.] — In 1859, 
B., who was a director of a co. formed under 1844 
Act, sold all his shares to M., the purchase-money 
not to be paid if the co. was wound up within two 
years. The co.’s deed of settlement required, on 
a transfer of shares, a previous notice to the 
directors ; a certificate of approval by them of 
the transfer; also that the transferee should 
execute within a month, at the office of the co. 
or at such other place as the directors should 
reasonably require, a deed of covenant to abide 
by the rules of the co. The shares could be 
transferred only by deed of transfer executed by 
the transferor. Shortly before the sale of B.’s 
shares the directors had received an accountant’s 
report of the state of the co.’s affairs, from which 
it appeared that eighty per cent, of the gross 
capital had been lost, but it appeared also that 
the goodwill & connection of the co. was of con- 
siderable value, either as a basis for further 
operations or on a transfer to another co. This 
report was not communicated to the shareholders. 
But there was a change of directors, B. & his co- 
directors transferring their shares to & retiring in 
favour of M. & others, who were also directors of 
a banking co. No formal notice of the intended 
transfer by B. was ever given, nor was any deed 
of covenant ever executed by or demanded of M. 
But B. executed a deed of transfer, & the transfer 
was subsequently approved by the new board of 
directors, M. himself being present, & notice of the 
transfer was sent to the registrar of joint-stock 
cos. : — Held: (1) the transfer was valid, though 
irregular ; as M. & the other new directors had 
taken upon themselves to act, & were at various 
meetings recognised by the co. as directors, their 
consent to the transfer was, by 1844 Act, sect. 30, 
rendered a valid consent, although their qualifica- 
tion had been irregularly obtained, & it was a 
matter for the directors & no concern of B.’s 
whether the deed of covenant was or was not 
demanded of M. ; (2) the transaction was not 
affected by the loss of capital, as the value of the 
goodwill might have turned the balance, if a 
proper estimate had been put upon it, & the good- 
will was an asset of the co. ; & whether the 
directors ought or not to have wound up the co. 
at that time, the transfer was not invalidated, 
since the co. was carried on for nearly two years 
afterwards. — Murray v . Bush (1873), L. R. 0 
H. L. 37 ; 42 L. J. Ch. 580 ; 29 L. T. 217 ; 22 
W. R. 280, H. L. ; affg. S. C. sub nom. Re Agricul- 
turist Cattle Insurance Co., Bush’s Case 
(1870), 0 Ch. App. 240, L. C. 

Annotations : — As to (1) Consd. York Tram. Co. v. Willows 

(1882), 8 Q. B. D. 685. Reid. Re Taurine Co. (1883), 25 

Ch. D. 118. 

2305. Transfer not executed by transferee — 
Requirement of company — Jurisdiction of court to 


PART III. SECT. 23, SUB-SECT. 3.— 
C. <b) ii. 

a. Notice of intended transfer — 
Transfer for good consideration — 
Whether fukher feoistration necessary. J 
-~-An assignment of stock in the Pro- 
vincial Insurance Go., duly exeonted 
07 assignor Sc assignee, tor a good con- 


sideration, with proper notioe to the 
oo., was valid without further registra- 
tion, provided the assignor was not 
indebted to the oo. Sc owed no calls. — 
Crawford v. Provincial Insurance 
Co. (1859), 8 C. P. 263.— CAN. 

b. Transfer of shares in Wank — 
No special directions as to transfer of 


shares adopted by directors — No violation 
of statutory provisions— Valid .}— No 
special directions as to the transfer of 
the directors, but the transfer book 
had been prepared for. Sc adapted to, 
the system of marginal transfer. C. 
transferred certain shares in blank, 
subject, by marginal note, initialled by 
C„ to the order of a broker. Sc subject 
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rectify register.] — Re Overend, Gurney Sc Co., 
Migrate Sc Hart’s Case, No. 2213, ante . 

2306. * Executed for him at his request — 

By clerk of transferor.] — Re Financial Insurance 
C o., Bishop’s Case (1889), 7 Ch. App. 296, L. JJ. 

— Held. Re Letherby & Christopher, [1904] 1 

v/H. olO. 

2307. Transferees trustees — Written 

authority given for purchase of shares.] — A., one 

fi 7 e .trustees appointed under a marriage con- 
tract, signed with his co-trustees a note approving 
the purchase of stock in a joint-stock banking co. 
of unlimited liability. By the authority of the 
law agent of the trustees, acting on the note of 
approval, all the names of the trustees appeared 
in the transfers as accepting the stock, Sc in the 
register of members of the co. A. did not sign the 
transfers, but he signed a subsequent letter to the 
co. authorising the payment of dividends. The 
co. was wound up, Sc A. Sc his co-trustees were 
placed on the list of contributories as personally 
Sc individually liable for calls. In a petition at 
the instance of A. for rectification of the register Sc 
list of contributories : — Held : A. had authorised 
his name to be placed on the register ; the trustees 
were liable in solidum for the whole of the stock, 
Sc not pro ratd parte for one-fifth part only. — 
CUNINGHAME V . ClTY OF GLASGOW BANK (1879), 
4 App. Cas. 607, H. L. 

See , also , No. 2203, ante . 

2308. Where transfer executed In Incomplete 
form — Numbers of shares omitted.] — A limited co. 
may become a shareholder in another limited co., 
if authorised by its own memorandum & arts, of 
assocn. to do so. 

A transfer was executed by P. to co. 0. of shares 
in co. B. The intention of both parties was, that 
P. should transfer Sc co. 0. accept all the shares 
which P. held. At the time when P. executed the 
deed & handed it to his agent, it contained no 
description of the shares. Before it left his agent’s 
hands it was filled up with the number of shares, 
being all P.’s shares, Sc with a description of them 
as shares in co. B., but the denoting numbers of 
the shares were not inserted. The seal of the C. 
Co. was then affixed to it. The denoting numbers 
of the shares Sc the date of the transfer were after- 
wards filled in, it was handed in for registration, Sc 
the C. Co. were registered as shareholders : — 


Held : the transaction was not invalidated by the 
fact of the deed of transfer having been executed 
in an incomplete form, Sc the C. Co. were liable as 
shareholders. — Re Barned’s Banking Co., Ex p. 
Contract Corpn. (1867), 3 Ch. App. 105 ; 37 
L. J. Ch. 81; 17L. T.269; 16 W. R. 193, L. J. 
Annotations: — Mentd. Re Peruvian Rys., Ex j>. Inter- 
national Contract Co. (1838), 17 W. K. 109; Re Asiatic 
Banking- Corpn., Royal Bank of India's Case (1869), 4 
Ch. App. 252 ; Re Peruvian Rys., Ex p. International 
Contract Co. (1869), 19 L. T. 803 ; Mersey Steel Sc Iron 
Co. v. Naylor (1882), 9 Q. B. D. 648 ; Staple of England 
(Mayor, etc. of Merchants of) v. Bank of England (1887), 
21 Q. B. D. 160 ; Re Thomas, Thomas v. Sully, [1915] 
1 Ch. 325. 

2309. .] — Re Letheby Sc Christo- 

pher, Ltd., No. 2289, ante . 

2310. Filled up with numbers of 

unpaid shares — Contract for purchase of fully-paid 
shares.] — Re Blakely Ordnance Co., Bailey’s 
Case, [1869] W. N. 196. 

2311. Date omitted.] — Re Barned’s Bank- 

ing Co., Ex p , Contract Corpn., No. 2308, ante , 

2312. Address of transferor omitted.] — Re 

Letheby & Christopher, Ltd., No. 2289, ante . 

2313 . Consideration left blank.] — Haw- 

kins v . Maltby, No. 2075, ante . 

2314. Where transfer erroneous — Wrong 
numbers of shares — Transferor holding as many or 
more shares.] — In a transfer of shares in a joint- 
stock co. an error in the distinguishing numbers of 
the shares is immaterial, provided the transferor 
has at the time a sufficient number of shares in 
the co. 

Fifty shares were transferred by the chairman 
of a co. to A., as a trustee for the co., numbered as 
therein stated, & A.’s name was placed on the 
register in respect of those shares. The transferor 
had at the time no shares bearing those numbers, 
but he had fifty shares bearing other numbers : — 
Held : A. must be on the list of contributories for 
fifty shares . — Re International Contract Co., 
Ind’s Case (1872), 7 Ch. App. 485 ; 41 L. J. Ch. 
564 ; 26 L. T. 487 ; 20 W. R. 430, L. JJ. 
Annotations : — Consd. Platt v. Rowe (trading as Chapman 
& Rowe) & Mitchell (1909), 26 T. L. R. 49. Reft, Re 
Life Assocn. of England, Thomson’s Case (1865), 4 
De G. J. & Sm. 749 ; Re Letheby & Christopher, [1904] 
1 Ch. 815. 

Compare No. 1195, ante , & Part V., Sect. 8, sub- 
sect. 3, Sc Part IX., Sect. 8, sub-sect. 6, C. (c), 
post. 


by a subsequent marginal note, 
initialled by the broker, to the order 
of B* B. signed an acceptance of the 
shares immediately under the transfer 
in blank signed by C., & was entered 
in the books of the bank as the holder 
of the shares, the intermediate trans- 
fers to & from the broker being 
omitted. The transfer to B.» 8c the 
acceptance by him, took place within 
a month of the time of the suspension 
of the bank: — Held: this transfer & 
acceptance were a sufficient compliance 
with, or at least not in any way a 
violation of, tho statutory provisions, 
shares had been formally adopted by 
8c B. became the legal holder of the 
shares, 8c was liable as a contributory. 
— Re Central Bank of Canada, 
Baines' Case (1889), 16 A. R. 237.— 
CAN. 

e. Deed to be executed by trans- 
feror d? transferee — Deed executed by 
transferor alone — Legal title does not 
pass i.l— Where a transfer of shares in a 
limited co. is required by law or by the 
arts, of assocn. of the co. to be made 
only by a deed executed both by the 
transferor & by the transferee in tho 
prescribed form: — Held : a deed of 
transfer executed by the transferor 
alone did not pass to the transferee 
the title to the shares 8c an auction 
purchaser under a subsequent attach- 


ment 8c sale of the shares was entitled 
to be registered as owner in preference 
to the private purchaser. — N agabhu- 
SHANAN V. RAMACHANDRA RAO (1922), 
I. L. It. 45 Mad. 537. — IND. 

2811 1. Where transfer executed in in- 
complete form — Date omitted,] — Pltf., 
a sharebroker, acting upon instructions 
received from deft., purchased shares 
in a co. registered in England but not 
registered in the colony, from tho 
registered owner in England. Tho co. 
had a registered office in the colony 
where it was doing business. , Pltf. 
received the scrip & a transfer of thq 
shares signed by the English share- 
holder, but with the date of the execu- 
tion, the name of the transferee, & the 
amount of the consideration left in 
blank. The transfer was entered in 
the colonial register in the name of the 
English shareholder : — Held : the trans- 
fer was void, as not complying with 
Stamp Act, 1882. — Reid v, McCorquo* 
DALE (1894), 12 N. Z. L. R. 400.— N.Z. 

d. Approval by directors — Trans- 
fer not authorised in writing by president 
— According to statute,] — Tho restric- 
tion in Bank of New Zealand Share 
Guarantee Aot, 1894, s. 4, providing 
that every transfer of shares, alter 
being approved by tho directors, shall 
not be valid until authorised in writing 


by the President, cannot be waived, 
nor can a party be estopped from 
denying that tho provision has boon 
complied with, it being for the protec- 
tion of tho public in respect of the State 
guarantee conferred by tho statute 
Shortly after tho passing of the above 
Act certain Bank of New Zealand 
shares were transferred to reaps., who 
immediately transferred them to other 
persons. Both transfers were pre- 
sented together to tho bank for regis- 
tration on July 13, 1894. Tho bank 
officials purported to accept 8c register 
the transfer to resps., but to reject the 
transfer from them. Neither transfer 
was approved by the directors or 
authorised in writing by the President, 
the then directors & President being 
abroad. On Sept. 6, 1894, resps. 

received new scrip in their names, 8c 
gave a receipt therefor. In Nov, 
1894, the bank made a call, which it 
now sued for. Resps., as one defence, 
denied that they wore shareholders 
when tho call was made : — Held : even 
if the requirements of the statute 
could bo waived, there was no vaiver, 
8c no facts existed which would estop 
resps. from setting up the provisions 
of the above sect. — Bank of New 
Zealand v. Logan (1899), 18 N. Z. L.R. 
117, 641.— N.Z. 
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Sect, 23. — Transfer of shares : Sub-sect, 3, C, ( c ) 

& P. (a) & (b ),] 

(c) Waiver of Non-Compliance, 

2315. By universal disregard.] — In a joint-stock 
co. fifty shares belonging to the co. were trans- 
ferred & accepted by the transferee, & an entry 
of the transaction was made in the share ledger 
of the co. By the deed of settlement certain 
formalities were to be complied with, without 
which it was declared that no transfer should 
have any force either at law or in equity. These 
formalities had been universally disregarded in 
the transactions of the co., & were not complied 
with in this case : — Held : there must be taken 
to have been an universal consent to disregard 
the provisions of the deed in this respect, & the 
transferee effectually became a shareholder as 
between himself & the shareholders generally. — 
Re Vale op Neath & South Wales Brewery 
Go., Exp . Walters (1850), 19 L. J. Ch. 501, L. C. ; 
subsequent proceedings , sub nom. Re Vale op 
Neath & South Wales Brewery Co., Walters’ 
Second Case, 3 De G. & Sm. 244. 

Annotation: — Consd. Bargate v. Short-ridge (1855), 5 H. L. 

Cas. 2117 . 

2316. By transferee acting & being treated as 
member — Exercise of rights of membership.] — The 

owner of several shares in a steam-packet co. 
transferred two of them to his son, by a document 
which was not executed by the son, nor entered 
in the co.’s books, nor otherwise perfected accord- 
ing to the provisions of the deed of constitution. 
The son was not aware of the transfer. By a rule 
of the co. every proprietor was always entitled 
to a free passage by the co.’s vessels, & the son, 
on several occasions, obtained certificates from 
the co.’s office that he was a proprietor, which 
entitled him to a free passage ; & he also signed 
each certificate, & the co.’s books in respect of 
these certificates as proprietor, & obtained a free 
passage accordingly, but he never received divi- 
dends, nor did any other act as a proprietor : — 
Held : the son was a contributory in respect of 
such two shares. — Re St. George’s Steam Packet 
Co., Maguire’s Case (1849), 3 De G. & Sm. 31 ; 
18 L. J. Ch. 250 ; 13 L. T. O. S. 342 ; 13 Jur. 073 ; 
64 E. R. 307. 

Annotations : — Reid, lie Royal British Bank, Ex p. Walton, 

Exp. Hue (1857), 26 L. J. Ch. 545 ; lie Electric Telegraph 

Co. of Ireland, Bunn’s Case (1860), 2 De G. F. & J. 275 ; 

Ilfracombe Ry. v. Nash 0870), 18 W. R. 431. 

2317. — Receipt of dividends & notices.] — 

27 shares in a joint-stock trading co. were assigned 
by two shareholders to a purchaser in 1842. 
Notice thereof was given to the secretary in 1843, 
& he made an entry of the transfers in pencil in the 
share ledger of the co. The co. was dissolved in 
May, 1847, & in Aug. following the secretary 
perfected in ink the entry which he had so made 
in pencil ; but other formalities required by the 
co.’s deed of settlement to render transfers of 
shares valid were not complied with. The pur- 
chaser, by letter, in 1843, requested that the 
dividend on his shares should be paid to a specified 
individual ; & a dividend, which was the only 
dividend then payable, was paid accordingly. 
Notices of meetings & of other proceedings 
usually sent to shareholders were regularly sent 
to the purchaser ; & in reply to one of such notices 
in 1845 the purchaser wrote to the secretary con- 
curring in a proposal then made to sell the co.’s 
place of business, & therewith to pay its liabilities. 
That letter was recorded in the minutes of the 
meeting, at which a resolution to the proposed 
effect was come to : — Held : there was a complete 
agreement on the part of the purchaser to become 


a shareholder, & an acceptance of him, as such, 
by persons having the management of the affairs 
of the co., who were competent to act as they did ; 
& the purchaser’s name was properly placed upon 
the list of contributories . — Re Vale op Neath &> 
South Wales Brewery Co., Gordon’s Case 
(1850), 3 De G. & Sm. 249 ; 64 E. R. 465. 

Annotation : — Retd. Re Royal British Bank, Ex p. Walton, 
Ex p. Hue (1857), 26 L. J. Ch. 545. 

2318. ,] — A person in 1844 bought 

shares in a banking co., & had them transferred to 
him. The co. afterwards registered under Joint 
Stock Banking Companies Act, 1857 (c. 49), so as 
to come within the 1856 Act. B[e was never 
entered on the list of shareholders under that Act, 
but had received dividends ; & after his death his 
exors. received dividends, & then sold the shares : 
— Held : as he would have been a contributory 
under the old Acts, his exors. were now con- 
tributories . — Re Northumberland & Durham 
District Banking Co., Ex p . Dixon’s Executors 
(1860), 1 Drew. <fc Sm. 225 ; 8 W. R. 623 ; 62 
E. R. 365. 

2319. .] — Rc Briton Medical & 

General Life Assocn., Ltd. (1889), 5 T. L. R. 
502. 

2320. By company — Conduct amounting to 
acceptance as shareholder.] — Re Vale op Neath 
& South Wales Brewery Co., Gordon’s Case, 
No. 2317, ante, 

2321. By directors — As against company .] — Rc 

St. George Steam Packet Co., Ex p. Henessy, 
No. 2299, ante, 

2322. By shareholders — No objection taken for 
several years.] — Re Agriculturist Cattle In- 
surance Co., Bush’s Case, No. 2294, ante, 

D. Blank Transfers. 

(a) Validity. 

2323. Where deed necessary — At common law.] 

— A deed executed with the name of the trans- 
feree, vendee, etc., in blank, is void at common 
law. — Hibblewhite v. M’Morine (1840), 6 M. & 
W. 200 ; 9 L. J. Ex. 217 ; 4 Jur. 769 ; 151 E. R. 
380 ; sub nom. Hebblewhite v. M‘Morine, 2 
Ry. & Can. Cas. 31. 

Annotations: — Folld. JEOnthovenv. Hoyle (1852), 18 L. T. O. S. 
317 ; Tayler v. Great Indian Peninsular Ry. (1859), 28 

L. J. Ch. 285. Apprvd. Burgis v. Constantine, [1908] 2 
K. B. 484. Refd. L. & B. Ry. v. Fairclough (1841), 2 
Man. & G. 674 ; Re North British Australasian Co., Ex p. 
Swan (1859), 7 C. B. N. S. 400 ; Swan v. North British 
Australasian Co. (1862), 7 H. & N. 603 ; France v. Clark 
(1884), 26 Ch. D. 257 ; Soc. G6n6ralo de Paris v. Walker 
(1885), 11 App. Cas. 20 ; Magnus v. Queensland National 
Bank (1887 ), 36 Ch. D. 25 ; Powell v. London & Provincial 
Bank, [1893] 2 Ch. 555. Mentd. De Medina v. Norman 
(1842), 9 M. & W. 820 ; Davidson v. Cooper (1844), 13 

M. & W. 343; Sims v . Marryat (1851), 17 Q. B. 281 ; 
Fazakerly v. M’Knight (1856), 26 L. J. Q. B. 30 ; Taylor 
i». Stray (1857), 2 C. B. N. S. 175; Tupper v. Foulkes 
(1861), 9 C. B. N. S. 797. 

2324. Delivery of blank transfer & certifi- 

cates.] — France v. Clark, No. 2338, post 

2325. Blanks completed after execution by 

transferor — Necessity for redelivery.] — The arts, 
of assocn. of a co. formed under Cos. Acts provided 
that shares should be transferable only by deed 
executed by the transferor & the transferee & 
registered: — Held; (1) a transfer of shares in 
which the name of the transferee & the number & 
numbers of the shares were filled in alter execution 
by the transferor could not operate as the deed of 
the transferor without redelivery by him ; (2) the 
execution of a transfer deed did not before regis- 
tration confer on the transferee a legal title pre- 
ferable as such to a prior equitable interest. 

The certificates issued by the co. contained a 
note that no transfer of any shares represented 
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thereby would be registered except upon the pro- 
duction thereof. There was no similar provision 
in the arts, of assocn. : — Held : (3) the co, was 
entitled to refuse registration of a transfer until 
the certificate of the shares comprised therein was 
produced or its absence accounted for, Sc was 
bound to refuse registration on receiving notice 
that the certificate was outstanding in the hands 
of a bond fide holder for value with an equitable 
title prior in date to the transfer. — Soci£t6 
G6n6rale de Paris v. Walker (1885), 11 App. 
Cas. 20 ; 55 L. J. Q. B. 169 ; 54 L. T. 389 ; 34 
W. R. 662 ; 2 T. L. R. 200, H. L. ; affg. S. 0. 
sub nom. Soci£t£ G£n£rale de Paris v. 
Tramways Union Co. (1884), 14 Q. B. D. 424, 
C. A. 

Annotations : — As to (1) Apld. lie Seymour, Fielding v. 
Seymour, [1913] 1 Ch. 475. Refd. Magnus v. Queensland 
National Bank (1887 ), 36 Ch. D. 25 ; Burgis v. Constantine, 
[1908] 2 K. B. 484. As to (2) Apld. Nanney v. Morgan 
(1887), 35 Ch. D. 598. Consd. Roots v. Williamson 
(1888), 38 Ch. D. 485. Folid. Powell v. London & Pro- 
vincial Bank, [1893] 1 Ch. 610 ; Ireland v. Hart, [1902] 

1 Ch. 522. Refd. Moore v. North Western Bank, [1891] 

2 Ch. 599. As to (3) Consd. Colonial Bank v. Whinney 
(1886), 11 App. Cas. 426. Refd. Colonial Bank v, Hep- 
worth (1887), 36 Ch. D. 36 ; Williams v. Colonial Bank, 
Williams v. London Chartered Bank of Australia (1888), 
38 Ch. D. 388 ; He Cawley (1889), 42 Ch. D. 209 ; Rainford 
v. Keith & Blackman Co., [1905] 1 Ch. 296 ; Mackereth 
v. Wigan Coal & Iron Co., [1916] 2 Ch. 293. Generally , 
Refd. Bradford Banking Co. v. Briggs (1886), 12 App. 
Cas. 29. Mentd. Balkis Consolidated Co. v. Tomkinson, 
[1893] A. C. 396; Re Ottos Kopje Diamond Mines, 11893] 
1 Ch. 618 ; Wells v. Smith, [1914] 3 K. B. 722. 


See, also, No. 2308, ante, & compare, No. 2425, 
post, Sc- Part IX., Sect. 8, sub-sect. 6, C. (d), 
post. 

See, generally. Deeds Sc Other Instruments, 
Vol. XVII., pp. 214, 215. 

2326. Where deed not necessary — Practice of 
company to require deed.] — (1) The ct. has no juris- 
diction under 1862 Act, s. 35, to grant specific per- 
formance of an agreement to transfer shares or to 
enforce against the co. an equitable claim to be 
registered as a shareholder, but where an applt. 
has a legal title, the ct. will compel the co. to enter 
his name on the register, although his title is dis- 
puted by the person registered as holder. 

(2 ) The pledgee of shares with transfers executed 
by the pledgor with the date & name of transferee 
in blank has, & also his transferee has, implied 
power to fill up the blanks. Such transfers, 
although executed as deeds by the original pledgor, 
will not operate as deeds, Sc, if the regulations of 
the co. require a deed, will only confer an equitable 
interest & operate as contracts to transfer, but 
when the arts, of assocn. did not require a deed & 
the blanks had been filled up by the transferee of 
the pledgor : — Held : they operated as valid 
transfers & conferred on him a right to be registered 
as a shareholder, which the ct. would enforce on 
summons under sect. 35. 

(3) If the arts, require a deed, a deed is necessary 
but not otherwise (Jessel, M.R.). — Be Tahiti 
Cotton Co., Ex p. Sargent (1874), L. R. 17 Eq. 
273 ; 43 L. J. Ch. 425 5 22 W. R. 815. 


Annotations: — As to (1) Refd. Re Diamond Rock Boring 
Co., Ex p . Shaw (1877). 2 Q. B. D. 463. As to (2) Folid. 
Ortigosa v. Brown (1877), 47 L. J. Ch. 168. Consd. 
Franoe v. Clark (1884), 26 Ch. D. 257. Refd. Re Tees 
Bottle Co., Davies’ Case (1876), 33 L. T. 834 ; Re Lan- 
caster, Ex 2?. Lancaster (1877), 5 Ch. D. 911 ; Re Kimber- 
North Block Diamond Mining Co., Ex p. Wernher 
(1888), 58 L. T. 305 ; Moore v. North-Western Bank 


(1891), 64 L. T. 456 ; Ireland v . Hart, [1902] 1 Ch. 522. 

Generally , Mentd. Re Keith Prowse, [1918] 1 Ch. 487. 

2327. .] — (l) A., the owner of shares, de- 

posited with B. the certificates of his shares Sc a 
transfer thereof signed by him, but with the name 
of the transferee left blank, to secure a previously 
existing debt. The arts, of assocn. of the co. 
permitted a transfer of shares to be made by 
“ instrument in writing.” The debt remaining 
unpaid, B. filled in his own name as transferee, Sc, 
the co. declining to register, applied under 1862 
Act, s. 35, to have the register rectified : — Held : 
B. was entitled to have his name on the register. 

(2) Where a mtgee. of shares, claiming under a 
legal title, applies under 1862 Act, s. 35, to have 
the register of the co. rectified, the ct. may direct 
an account to be taken of what is due from the 
mtgor. to the mtgee. ; Sc in the event of the 
mtgor. declining to take such account within a 
limited time, will order the mtgee. ’s name to be 
put on the register . — Re Tees Bottle Co., Ltd., 
Davies’ Case (1876), 33 L. T. 834. 

Annotation : — As to (1) Folid. Ortigosa v. Brown (1878), 47 

L. J. Ch. 168. 

2328. Though purporting to be a deed.] — 

Ortigosa v. Brown, No. 2702, post. 

2329. Effect of custom of Stock Exchange J — 
Tayler v. Great Indian Peninsula Ry. Co., 
No. 2337, post. 

See, generally, Custom & Usages ; Stock 
Exchange. 

Blank transfers by way of mortgage — Fraudulent 
mortgage by trustees.] — Sec Nos. 2425, 2429, 2699, 
post . 

Transfers executed incomplete In form.] — See 

Nos. 2075, 2289, 2308, 2310, ante . 

(6) Effect as between Parties. 

2330. Estoppel against transferor — Completeness 
of document.] — Re Balkis Consolidated Co., 
Ltd., No. 2286, ante. 

2331. In favour of bond fide transferee for 

value.] — Hooper v. Herts, No. 2222, ante. 

2332. Negligence affording opportunity for 

forgery.] — Pltf., wishing to sell certain shares of 
which he was the owner, was induced by his broker 
to execute a transfer, leaving a blank for the 
broker to insert the numbers Sc description of the 
shares. The broker fraudulently filled up the 
blank with the numbers Sc description of other 
shares belonging to pltf., but in a different co., 
namely, that of defis., & passed the transfer as a 
genuine transfer to a purchaser. By the rules 
of defts.’ co. it was necessary to produce cer- 
tificates of the shares before a purchaser’s name 
could be entered on the register as the holder of 
the shares. The certificates of the shares in 
question were kept by pltf. in a box in the broker’s 
custody. The box was locked, Sc pltf. kept the 
key. The broker, however, managed to get a 
duplicate key & stole the certificates, Sc produced 
them with the transfer, & the name of the pur- 
chaser was registered. In an action by pltf., 
claiming damages & a mandamus to have his 
name restored to the register in respect of the 
shares : — Held : pltf. had been guilty of no false 
representation or culpable negligence such as 
estopped him from charging that the transfer deed 
was a forgery.— S wan v. North British Austra- 
lasian Co. (1863), 2 H. Sc C. 175 ; 2 New Rep. 


PART III. SECT. 23, SUB-SECT. 3.— 

D. (b). 

2331 1. Estoppel against transferor — 
In favour of bond fide transferee for 
value .] — Waterhouse v. Bank op 
Ireland (1891), 29 L. R. Ir. 384. — IR. 

9. General rule — Valid.] — Assign- 


ments of shares in a mining co. by 
blank forms of transfer, are valid as 
between the parties thereto.— A tkin- 
son v. Lansell (1878), 4 V. L. R. 236. 

— AUS. 


f. .] — Whore the trans- 

fer endorsed upon a share certificate 


has been duly executed by the regis- 
tered owner of the shares, the name of 
tho transferee being left blank, de- 
livery of tho certificate in that condition 
by him or by his authority transmits 
his title to the shares both legal & 
equitable. — Macdonald v. Bank of 
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Sect, 23. — Transfer of shares : Sub-sect* 3, D. (&)» ] 

521 ; 82 L. J. Ex. 273 ; 10 Jur. N. S. 102 $' 11 
W. R. 802 ; 159 E. R. 73, Ex. Ch. 

Annotations : — Ap Id. Johnson v. Credit Lyonnais Co. (1877), 
3 C. P. D. 32 ; Coventry v. G. E. Ry. (1883), 11 Q. B. D. 
776; Seton v. Lafone (1887), 19 Q. B. D. 68. Consd. 
Scholfleld v. Londesborougb, {18963 A. C. 614. Apld. 
Farquharson v. King, [1901] 2 K. B. 697 ; Bell v. Marsh, 
{1903] 1 Ch. 528. Confd. Longman v, Bath Electric 
Trams, {1905] 1 Ch. 646 ; London Joint Stock Bank v. 
MacMillan Sc Arthur, [1918} A. C. 777. Held. Re Bahia & 
San Francisco Ry. (1868), L. R. 3 Q. B. 584 ; Foster v, 
Mackinnon (1869), L. R. 4 O. P. 704 ; Hunter v. Walters, 
Curling v , waiters, Darnell v. Hunter (1871), 7 Ch. App. 
75 : Halifax Union c. Wheelwright (1875), L. R. 10 Kxcb. 
183 ; Arnold v. Cheque Bank, Arnold e. City Bank (1876), 
1 O. P. D. 578 ; Dickson v. Reuter’s Telegram Co. (1877), 
3 C. P. D. 1 ; Baxcndale v. Bennett (1878), 3 Q. B. D. 
525 ; Ortigosa v. Brown (1878), 47 L. J. Ch. 168 ; Hall v. 
West-End Advance Co. (1883), Cab. & El. 161 ; Staple of 
England (Mayor, etc. of Merchants of) v. Bank of England 
(1887), 21 Q. B. D. 160 ; Bank of England v. Vagliano, 
[1891] A. O. 107 ; Lowis v . Clay (1897), 77 L. T. 653 ; 
Spooner v. Browning Todd Sc Whish (1897), 77 L. T. 
685 ; Rimmer v. Webster, f 1902} 2 Ch. 163 ; Kepitigalla 
Rubber Estates v. National Bank of India, [1909] 2 K. B. 
1010 ; Carlisle & Cumberland Banking Co. v. Bragg, 
[1911] 1 K. B. 489. Mentd. France v. Clark (1884), 26 
Ch. D. 257 ; Soc. G6n6rale do Paris v. Walker (1885), 11 
App. Cas. 20: Favell v, Wright (1891), 64 L. T. 85; 
Union Credit Bank v. Mersey Docks Sc Harbour Board, 
Union Credit Bank v . Mersey Docks Sc Harbour Board & 
North & South Wales Bank, [1899] 2 Q. B. 205 ; Brandon 
v. Micholham (1919), 35 T. L. R. 617. 


2333. Transfer indorsed on certificates — 

Certificates left in hands of brokers — Priorities on 
fraudulent dealings by brokers.] — (1) A New York 
Co. issued to registered shareholders share cer- 
tificates ; each certificate being for ten shares, & 
on the back being a blank form of transfer, & a 
blank form of power of attorney to execute a 
surrender & cancellation of the certificate. The 
mode of transfer was as follows : the transfer & 
power of attorney were signed by the registered 
shareholder. When this blank transfer reached 
the hand of some holder who desired to be regis- 
tered his name was filled in by himself or on his 
behalf, & the certificate was left with the co. ; it 
was then cancelled, the transferee was registered, 
& a new certificate in his name was issued. In 
Aug. 1883, the brokers of deft, purchased for him 
on the market certain shares in the co. The cer- 
tificates were permitted by deft, to remain with 
the brokers ; who, in Nov. 1883, deposited them 
with pltfs. as security for a large sum borrowed 
by them from the bank. On Dec. 11, following 
the bank re-delivered to the brokers the certificates 
for the shares on the ground that they were 
desirous of sending them in for registration, & 
on the same day the brokers filled in the name & 
address of deft, on the blank transfers & forms 
of surrender of the same certificates as the person 
in whose name the shares were to be registered. 
The new certificates were made out in deft.’s 
name, & were ready for issue on Dec. 20. The 
blank transfers on the back of these certificates 
were never signed by deft. On Dec, 11, when 
the brokers handed the certificates to the agents 
of the co. for registration, they received from them 
a receipt which they then sent to pltfs., which 
receipt pltfs. kept till the beginning of Feb. 1884, 
when having learnt that a member of the firm of 
brokers had absconded, they sent a clerk to the 
agents with the receipt, & obtained from them the 
new certificates for the shares which up to the 


commencement of the action remained in the 
possession. 

Pltfs. claimed a declaration that they wei 
entitled to the shares : — Held : the case did nc 
fall within the principle of estoppel, & deft, we 
the legal owner of the shares, & entitled to hav 
the new certificates handed to him. 

(2) No estoppel can be raised on a documen 
inconsistent with the document itself. 

(3) The right principle to adopt with referenc 
to documents such as the certificates with blahi 
transfers duly signed by the registered holders i 
that each prior holder confers on the bond fid 
holders for value of the certificates for the tim 
being an authority to fill in the name of the trans 
feree, & is estopped from denying such authority 
& to this extent, but no further, is estopped fron 
denying the title of such holder for the tim< 
being. 

(4) By delivery an inchoate legal title passes 
but a title by unregistered transfer is not equivalent 
to the legal estate in the shares or to the complete 
dominion over them. — Colonial Bank v. Hep- 
worth (1887), 30 Ch. D. 30 ; 56 L. J. Ch. 1089 
57 L. T. 148 ; 30 W. R. 259 ; 3 T. L. R. 050. 

Annotations: — As to (3) Consd. Williams v. Colonial Bank. 

Williams v. London Chartered Bank of Australia (1888) 

38 Ch. D. 388. Refd. Fox v. Martin (1895), 64 L. J. Cb 

473. 

2334. .] — The registered 

owner of shares in a New York co. held certificates 
which stated that the shares were held by him & 
were transferable in person or by attorney on the 
books of the co. only on the surrender & cancella- 
tion of the certificate by an indorsement thereof. 
The indorsement was in the form of a transfer for. 
value received, blank in the names of the trans- 
feror & transferee with a power of attorney in 
blank to carry out the transfer. On the death of 
the owner his exors. obtained probate of his will, 
& in order that the shares might be registered in 
their own names signed as exors. the transfers on 
the back of each certificate, without filling up the 
blanks, & sent the certificates to their broker, who 
fraudulently deposited the certificates with a bank 
which took them bond fide & without notice as 
security for advances. The bank retained the 
certificates & took no steps to obtain registration. 
By the law of New York such a delivery of signed 
transfers by the registered owner of shares would 
estop him from setting up his title against a pur- 
chaser for value without notice. But neither on 
the New York nor on the London Stock Exchange 
are transfers so signed by exors. treated as being 
in order or received as sufficient security foi 
advances, unless duly authenticated. The exors. 
having brought an action against the bank to 
establish their title to the certificates : — Held ; 
since all the dealings with the certificates were 
transacted in England by persons domiciled there, 
the respective rights of the exors. & the bank must 
be determined by English law; the conduct of 
the exors. in delivering the transfers was consistent 
either with an intention to sell or pledge the 
shares or to have themselves registered as the 
owners, & therefore did not estop them from 
setting up their title as against the bank, for the 
bank ought to have inquired into the broker’s 
authority. — Colonial Bank v. Cady & Williams, 


Vancouver (19X5), 32 W. L. R. 339 ; 
9 W. W. R. 8 ; 25 D. L. R. 567 ; 22 
B. C. R. 310. — CAN. 

g. .] — Delivery of the 

share certificates with the transfers 
executed in blank passes not the pro- 
perty in the shares, hut a title legal Sc 
equitable which enables the holder to 


vest himself with the shares without 
the risk of his right being defeated by 
the registered owner or any other 
person deriving title from the registered 
owner. — F azal v, Mauo aldas (1901), 
I. L. R. 46 Bom. 489. — DHL 

h. ,j — stamp Act, 1882, 


does not vitiate & render void a con- 
tract for the Bale of shares in the 
performance of which a blank transfer, 
* void under the Act, has been given, & 
the transferee is therefore liable to 
indemnify the transferor against calls. 
— Hamilton v. Hull, Fenwick v. 
Hull (1900), 19 N. zTl. R. 49.— N.Z, 
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London Chartered Bank of Australia v. 
Cady Sc Williams (1890), 15 App. Gas. 267 ; 60 
L. J. Ch. 131 ; 63 L. T. 27 ; 39 W. B. 17 ; 6 
T. L. B. 329, H. L. ; affg . S. C. sub nom . Williams 
v. Colonial Bank, Williams v. London Char- 
tered Bank of Australia (1888), 38 Ch. D. 388, 
C. A. 

Annotations : — Consd. Bentinck v, London Joint Stock 
Bank, [1893] 2 Ch. 120. Distd. Fry v. Sraellie, (1912] 3 
K. B. 282. Apld. Fuller v. Glyn, Mills, Currie, [1914] 2 
K. B. 168. Refd. Venables v. Baring, [1892] 3 Ch. 527 : 
Fox v . Martin (1895), 64 L. J. Ch. 473 ; Stem v. R., [1896J 
1 Q. B. 211 ; Montagu v. Weston, Clevedon 8c Portishead 
Light Rys. (1903), 19 T. L. R. 272. Mentd. Simmons v. 
London Joint Stock Bank, Little v. London Joint Stock 
Bank, [1891] 1 Ch. 270 ; Alcock v. Smith, [1892] 1 Ch. 
238 ; Scholfleld v. Londesborough, [1896] A. C. 514 ; 
Bochuanaland Exploration Co. v. London Trading Bank, 
[1898] 2 Q. B. 658. 

2335 . .] — pitf. purchased 

through stockbrokers, Sc paid for, a number of 
ordinary shares in a co. The certificates delivered 
by the vendor to the brokers bore on the back 
transfers signed in blank by the vendor as the 
registered holder. Pltf. left the certificates in the 
possession of his brokers, & on their advice con- 
sented to the shares remaining registered in the 
name of the vendor. Pltf. knew that certificates 
indorsed as these were, could be transferred to & 
registered in the name of another person without 
any act on the part of pltf. The brokers subse- 
quently, without the knowledge or consent of pltf., 
deposited the certificates with deft, bank as 
security for advances made by the bank to them, 
Sc the shares were registered, at the request of the 
brokers, in the names of the bank’s nominees. 
The brokers subsequently defaulted, owing a sum 
to deft, bank largely in excess of the value of the 
shares. Pltf. brought this action against deft, 
bank to recover the shares so deposited by the 
brokers with them : — Held : pltf. was estopped 
from claiming the certificates from deft, bank 
who had taken them in good faith Sc for value. — 
Fuller v. Glyn, Mills, Currie & Co., [1914] 2 
K. B. 168 ; 83 L. J. K. B. 764 ; 110 L. T. 318 ; 
30 T. L. B. 162 ; 58 Sol. Jo. 235 ; 19 Com. Cas. 
186. 

2336 . Blank transfer affording opportunity 

for forgery.] — Re North British Austra- 
lasian Co., Ltd., Ex p, Swan, No. 1342, ante . 

See , also. No. 2702, post. 

2337. Position of transferee — As to title — Title 
derived through intermediate party.] — (1) The 

holder of 120 £20 shares in a co. having afterwards 
become entitled to sixty additional £2 shares, 
instructed his broker to sell the latter. The broker 
obtained from him blank transfers with stamps 
sufficient to pass the £20 shares, & filled in the 
blanks for the descriptions of the shares with 
those of the £20 shares, leaving the names of the 
transferees in blank. The shares were purchased 
by jobbers, the blanks for the names of the trans- 
ferees remaining in blank, which appeared to be a 
common course of dealing. The jobbers after- 


wards sold them, & filled in the name of the 
ultimate purchaser : — Held : the transfer in blank 
was void, Sc the first-mentioned holder was entitled 
to have the shares delivered up, Sc their registration 
in the name of the purchaser restrained. 

(2) The practice of the Stock Exchange for a 
broker to deliver deeds of transfers in blank cannot 
prevail against the rule of law, — Taylkr v. 
Great Indian Peninsula By. Co. (1859), 4 
De G. Sc J. 559 ; 28 L. J. Ch. 709 ; 33 L. T. O. S. 
361 ; 5 Jur. N. S. 1087 ; 7 W. B. 637 ; 45 E. B. 
217, L. JJ. 

Annotations : — As to (1) Consd. Swan v. North British Austra- 
lasian Co. (1863), 2 H. 8c C. 175. Distd. Hawkins v . 
Maltby (1867), 3 Ch. App. 188. Consd. Franco v. Clark 
(1884), 26 Ch. I). 257. Retd. Re North British Austra- 
lasian Co., Ex p. Swan (1859), 7 C. B. N. S. 400 ; Boo. 
G6n6rale do Paris v. Walker (1885), 11 App. Cas. 20. 
Generally , Mentd. Hunter v. Walters. Curling v. Walters, 
Darnell v. Hunter (1870), L. R. 11 Eq. 292 ; Re Queens- 
land Land & Coal Co., Davis v. Martin (1894), 71 L. T. 115. 

2338, — .] — (i) F., a registered 

owner of shares in a co., transferable without seal, 
deposited the certificates of his shares, with an 
instrument in form of a deed of transfer signed by 
himself, but blank as to the date, the consideration, 
& the name of the transferee, with C. to secure a 
loan of £150 ; Sc C., without the knowledge of F., 
afterwards deposited the certificates Sc blank 
transfer with Q. to secure the repayment of £250. 
Q. inserted the date & his own name as transferee 
in the transfer : — Held : 0. was in the position of 
an equitable mtgee. of the shares, Sc could only 
transfer to Q. such rights as he himself had against 
F. ; the blank transfer when taken by Q. from C. 
conferred no legal authority upon him, Sc he had 
no authority from pltf. to insert his own name as 
transferee ; Sc, on payment of £150 Sc interest, F. 
was entitled to have the shares re-transferred to 
him. 

(2) There is no evidence that, as a matter of 
fact, blank transfers, accompanied by certificates 
of shares registered in the names of transferors, 
pass from hand to hand like negotiable instruments 
(Lord Selborne, C.).— France v . Clark (1884), 
26 Ch. D. 257 ; 53 L. J. Ch. 585 ; 50 L. T. 1 ; 32 
| W. li. 466, C. A. 


Annotations: — As to (1) Consd. Powell r. London & Pro- 
vincial Bank, [1893] 2 Ch. 555. Folld. Fox v. Martin 
(1895), 64 L. J. Ch. 473. Consd. Montagu v. Weston 
Clevedon, & Portishead Light Rys. (1903), 19 T. L. R. 
272. Distd. Fry v. Smellie, [1912] 3 K. B. 282. Refd. 
Hutchison v. Colorado United Mining Co. & Hamill. 
Hamlil v. LiJlcy (1886), 3 T. L. It. 265 ; Moore v . North 
Western Bank (1891), 64 L. T. 456 ; Faulks v. Atkins 
(1893), i0 T. L. It. 178. As to (2) Reid. Williams v. 
Colonial Bank, Williams v. London Chartered Bank of 
Australia (1888), 38 Ch. D. 388 ; Simmons v. London 
Joint Stock Bank, Little v. London Joint Stock Bank 
(1890), 39 W. It. 449 ; Watkin v. Lamb (1901), 85 L. T. 
483. Generally , Mentd. Easton v. London Joint Stock 
Bank (1886), 55 L. T. 678 ; London & Midland Bank r. 
Mitchell, [1899] 2 Ch. 161 ; Herdman v. Wheeler, [1902] 
1 K. B. 361 ; Lloyds Bank v . Cooke, [1907] 1 K. B. 794 ; 
Stubbs 17. Slater & Bond (1910), 102 L. T. 444 ; Macmillan 
v. London Joint Stock Bank, [1917] 2 K. B. 439. 


2339. .] — Hutchison v. Colo- 

rado United Mining Co. & Hamill, Hamill v. 


2337 1. Position of transferee — As to 
title — Title derived through intermediate 
party .} — Shares In the National Bank 
were sold by the allottee, & a transfer 
in the form required by the arts, of 
assocn. of the Bank was exeouted. but 
no name was inserted as transferee. 
The purchaser pledged them with the 
I. P. L. 8c China Bank, & deposited 
with them the blank transfer. This 
bank applied to the National Bank 
without producing a letter from the 
pledgor to register their lien, & on its 
refusal sold the shares to pltf., 8c 
delivered to him the transfer, also in 
blank. Pltf. Inserted bis own name in 
the transfer, 8c requested the National 


Bank to register the shares in his 
name. In an action against the 
National Bank to rocover the price of 
the shares : — Held : they were Justified 
in refusing to register, & pltfs., having 
received back from his vendors the 
price of his shares, had no cause of 
action. — Knowles v. National Bank 
op India (1869), 2 B. L. R. 158.— IND. 

2337 ii. .] — A. de- 

posited with a bank a blank transfer 
of railway stock, indorsed : “ Transfer 
8c certificate for stock in co/s office/' 
A. afterwards received from the co. a 
certificate for the stock 8c lodged it 
with B., together with a blank transfer. 
More than a year afterwards C., to 


whom B. had sold the stock, 8c the 
bank, apprehending the failure of A., 
filled up their respective transfers, & 
lodged them with the co. for registra- 
tion. The co. refused to register either 
transfer. C. brought an action against 
the bank to establish his right to be 
registered as the owner of the stock : — 
Held : the bank was guilty of negli- 
gence, under the circumstances In 
leaving the certificate outstanding, 8c 
by this negligence allowed A. to repre- 
sent himself as the owner of the stock 
8c therefore C. had a superior equity 
to the stock. — Kelly v. Munstkb & 
Leinster Bank (1890), 29 L. R. Ir. 
19.— IR. 
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Sect. 23 . — Transfer of shares : Sub-sect. 8, D. (6) & 
j E. ; sub-sects. 4 & 5, A.] 

Lilley (1886), 3 T. L. R. 265, 0. A. ; affy. S. C. 
sub nom . Hamill v. Lilley, Lilley v. Hamill 
& Colorado United Mining Co., 2 T. L. R. 
596. 

2340. Right of transferor to 

restrain registration.] — Pltf., the registered owner 
of shares in a limited co., instructed a broker to 
sell the same, & for that purpose delivered to him 
the share certificate & a blank transfer signed by 
pltf. The arts, of the co. did not require a deed. 
The broker improperly deposited the blank transfer 
& certificate with deft, as security for his own 
debt. Deft, afterwards filled up the blank transfer 
with the date, consideration, & name of transferee, 
& sent it for registration to the office of the co., 
where it lay for more than a fortnight without 
being registered. The co. had then no notice of 
any invalidity in the transfer, & had no power 
under the arts, to refuse to register the transfer. 
Pltf. on discovering the facts brought this action 
to restrain registration & establish his title to the 
shares : — Held ; deft, had acquired no title to the 
shares as against pltf. ; &, therefore, deft, had no j 
inchoate title which was capable of being treated 
as completed by registration according to the 
doctrine that an unconditional right to have a 
transfer registered may be equivalent to actual 
registration. — Fox v. Martin (1895), 64 L. J. Ch. 
473. 

Annotation: — Reid. Fry v. Srnollic, [1912] 3 K. B. 282. 

Agreement to take transfer of fully-paid 

shares — Transfer filled up with unpaid shares.] — 

See No. 2450, post . 

2341. Transfers completed & dated after 

bankruptcy of transferor.] — A holder of shares in 
a co. instructed his broker to sell them, which the 
broker did, & handed to the purchaser transfers 
executed by the shareholder but with blanks for 
the dates & the name of the transferees. The 
purchaser on receiving the transfers paid the 
purchase-money, & subsequently resold some of 
the shares & filled up the transfers with the names 
of the sub-purchasers & the dates of the sub- 

urchases. In the interval the original vendor 
ad been adjudicated bkpt. & the co. on that 
account declined to register the transfers so filled 
up. On a bill filed by the original purchaser 
against bkpt.’s assignees they were ordered to 
transfer the shares. The co. was formed under 
1844 Act, but the original purchaser, who was 
himself a transferee of the shares, had not been 
registered in respect of them : — Held : he was not 


i by that omission precluded from transferr 
! them ; sect. 24 of the Act, notwithstanding 
j generality of its language, being restricted 
subscribers & not applying to actual sharehold* 
— Morris v. Cannan (1862), 4 De GK F. & 
581 ; 31 L. J. Ch. 425 ; 6 L. T. 521 ; 8 Jur. N 
653 ; ID W. R. 589 ; 45 E. R. 1310, L. C. 

Annotation : — Consd. Murray v. Bush (1873), L. R. 6 H 
37. 

2342 . Certificates & transfer pledged 

agent of transferor — Whether sub-mortgagee 
footed with notice.] — Sheffield (Earl) v . Lond 
Joint Stock Bank, No. 2671, post . 

2343. Liability for calls.] — Humble v . Langst* 

! No. 2070, ante. 

Blank transfer entrusted to agent to obti 
certain loan — Agent not following Instructions 
Position of lender.] — See Agency, Vol. I., p. 3 
No. 381. 

E. Alteration of Transfer . 

After execution by vendor.] — See Nos. 2308, 23: 
ante. No. 8088, posU 


I Sub-sect. 4. — Rights and Duties of Transfer 
! and Transferee. 

2344. Inter se — After registration of transfei 
Both in class B. of contributories.] — Pltf., a hole 
; of certain shares in a limited co., transferred the 
! to deft., who transferred them to M. The co. w 
ordered to be wound up, & a call of £40 a sha 
was made on the contributories in Class A., bei 
the existing members, amongst whom M. w 
placed ; these, including M., being unable to pa 
pltf. & deft, were placed upon the list of co 
tributories in Class B, as past members, und 
1862 Act, s. 38 ; & deft, was ordered in Mar., 180 
to pay a call of £40 per share. Deft, had execute 
a deed of inspectorship under Bankruptcy A< 
1861 (c. 134), s. 192, which was duly registered 
Dec. 1867. The liquidator of the co. proved f 
the amount of calls against deft.’s estate, but i 
part was paid, & pltf. having paid a sum in coi 
promise of the money remaining due on the shar< 
sued deft, for the amount : — Held : deft, wi 
liable to indemnify pltf. against calls made aft 
deft, had transferred his interest to M. ; & tl 
claim of pltf. was not provable under Bankrupt* 
Act, 1861 (c. 134), s. 153, & deft/s deed thereto, 
afforded no defence. — Kellock v. Enthove 
(1874), L. R. 9 Q. B. 241 ; 43 L. J. Q. B. 90 ; i 


PART III. SECT. 28, SUB-SECT. 4. 

k. Duty of transferor — Must see 
that his name is removed from register .] 
— Upon an application by H. to bare 
bis name removed from list of con- 
tributories : — Held : it was the duty of 
H. as transferor to see that bis name 
was removed from register & that the 
oo. was not bound by act of the secre- 
tary in sending notices to 0. Sc that the 
oo. had not accepted 0. as a member 
in respect of these shares & there being 
no negligence or default on part of C.» 
H. was rightly placed on list of con- 
tributories. — Re Chats worth Estate 
C o., Ltd.. Re Clarke, Exp . Hartnell 
(1892), 18 V. L. R. 442.— AUS. 

l. Right of original shareholder — 
After transfer of shares — To take up 
new shares in company — No express 
reservation of right by transferor .] — The 
registered holder of 100 shares in a co. 
agreed on Oet. 1, 1913, to sell them to 
a purchaser. The co. had on Sept. 18, 
1913. passed a resolution for the Issue 
of new shares, the arts, of assoon. of 


the oo. providing that such new shares 
should be ottered, in the first instance, 
to existing shareholders. This resolu- 
tion required confirmation, whioh was 
done on Oct. 2, 1913;— Held: as 
there did not appear to have been any 
express reservation by the vendor of 
the right to take up the new shares, 
this right passed to the purchaser. — 
Spence v . Mitchell (1914), 14 

S. R. N. S. W. 121.— AUS. 

m. Registered holder not vendor — 
Implied warranty of title .) — When 
shares in a joint-stook oo. are sold for 
oash Sc a certificate delivered with a 
form of transfer indorsed purporting 
to be signed by the registered holder 
who is not the vendor, the latter must 
be taken to affirm that he has vested 
in him, by virtue of such certificate Sc 
transfer, a title which will enable the 
purchaser to be roistered as the holder. 
— Castleman v, Waghorn, Gwynn Sc 
Co. (1908), 13 B. C. R. 351 ; revsd . 41 
S. O. R. 88.— CAN. 

n. Neglect of transferee & com • 


pany — Right of transferor to apply /< 
rectification .] — The transferor has 
statutory right to apply for rectiflcj 
tion if the transferee Sc the co. negle< 
their obvious duty in the matter.- 
Union Indian Sugar Mills Co. 
Jai Deo (1921), I. L. R. 44 All. 151.- 
IND. 

o. Shares not properly transfers 
by registration only — Instrument < 
transfer must be registered .] — A., 
shareholder in a oo. under Comp&nic 
Act, 1882, transferred his shares to 1 
The co. refused to register the transfe 
On a summons to the co. for tb 
rectification of the register, A. obtaine 
an order of the et. for the registratio 
of the transfer, but the transfer nc 
being presented again for registratioi 
A. *s name remained on the registe: 
A. subsequently, while absent froi 
New Zealand, was adjudged bkpt. 
the Official Assignee without notice o 
the transfer or order paid oalls, sob 
the shares. & afterwards, having ha< 
notice of both transfer Sc order, sol< 
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L. T. 08 ; 22 W. R. 322, Ex. Ch. ; affg. (1873), 
L. R. 8 Q. B. 458. 

Annotations: — Refd. Dent v. Nickalls (1873), 29 L. T. 536. 
Mentd. Robinson v. Mollett (1875), L. R. 7 H. L. 802. 

Before registration of transfer.] — See Sub- 
sect. 2, C., ante . 

Indemnity in respect of calls.] — See 

Sect. 21, sub-sect. 4, ante . 

Transfer executed in blank.] — See 

No. 2222, ante . 

Transfer by operation of law — Bankruptcy.] 

— See No. 2637, poet . 

Defective transfer.] — See No. 2303, ante . 

Right to dividend.] — See No. 2224, ante. 

As between transferee & company — Completion 
of transfer.] — See Nos. 2243, 2292, ante. 

2345. As between transferee & third party — 
Before registration.] — Soci£t6 G£n£rale de 
Paris v. Walker, No. 2325, ante. 


Sub-sect. 5. — Consent or Approval of 

Directors. 

A. Apart from Special Power 8. 

2346. Power of directors apart from articles — 
General rule.] — A., B., Sc C. agreed to transfer 
shares in a co. to D., who was known to be a 
pauper & unable to pay calls, & though the arts, of 
assocn. gave the directors no discretion to refuse 
transfers except where the transferee was a debtor 
to the co., the directors refused to register the 
shares : — Held : notwithstanding the absence of 
any provision to that effect, the directors had an 
inherent discretion to refuse transfers, & a motion 
to compel the directors to register the transfers 
was refused with costs. — Re National Marine 
Insurance Co., Parker’s Case (1867), 15 W. It. 
974 ; affd. on other grounds, 2 Ch. App. 685, L. ,T. 

2347 . .] — The directors of a co. have 

no discretionary power, independently of powers 
expressly given to them by the arts, of assocn., to 
refuse to register a transfer which has been bond 
fide made. Therefore where a transferee gave an 
address at which he was only an occasional visitor : 
— Held : the directors were bound to register the 
transfer, although the co. was at the time in 
difficulties, & the shares were sold by the trans- 
feror in order to get rid of his responsibility. — 
Re Smith, Knight & Co., Weston’s Case (1868), 
4 Ch. App. 20 ; 38 L. J. Ch. 49 ; 19 L. T. 337 ; 17 
W. li. 62, L. JJ. 

Annotations : — Consd. Moffatt v. Farquhar (1878), 7 Ch. D, 
591. Refd. Re N ational Provincial Marine Insco . , Gilbert ’a 
Case (1870), 5 Ch, App. 559 ; Re Taurine Co. (1883), 25 
Ch. 1). 118; Re Discoverers Financo Corpn., Lindlar’s 
Case, [1910] 1 Ch. 312. Mentd. Rc Contract Corpn. 
(1871), 6 Ch. App. 145 ; Re Imperial Land Co. of Marseilles, 
Ex p. Oolborno & Strawbridge (1871), L. R. 11 Eq. 478 ; 


Re McColla, Ex p. McLaren (1881), 16 Ch. D. 534 ; Rc 
British Burznah Land Co. (1888), 4 T. L. R. 631 ; Rc 
London Dry Docks Corpn. (1888), 39 Ch. D. 306 ; Rc 
Roundwood Colliery Co., Lee v. Roundwood Colliery Co., 
[1897] 1 Ch. 373. 

2348. .] — Re National Provincial 

Marine Insurance Co., Gilbert’s Case, No. 2037, 
ante . 

2349. Grounds for refusing — Bankrupt share- 
holder — Indebted to company.] — Meliorucchi v. 
Royal Exchange Assurance Co. (1728), 1 Eq. 
Cas. Abr. 8 ; 21 E. R. 833, L. C. 

Annotation: — Mentd. Ryall r. Rowlos (1750), 1 Ves. Sen 
348, 

Lien on shares generally, see Sect. 22, ante. 

2350. Transfer by unregistered 

assignee.] — B., on account of some shares which he 
held in a defunct co., was entitled to an allotment 
of shares in a new co., formed to take over the 
business of the defunct co. An allotment of 
shares was accordingly made to him, upon con- 
dition that he paid one shilling per share on the 
shares so allotted. He never made the payment, 
& the directors of the co. forfeited his shares. 
Before this was done, B. became a bkpt. He gave 
up the certificates of his old shares to the assignee, 
Si was then told that they were worthless, but he 
did not inform the assignee of his right to have 
shares in the new co. After B. had obtained his 
order of discharge, the directors again made him 
an allotment of shares in the new co., one of the 
directors paying the one shilling per share for B. 
out of his own pocket. More than two years after- 
wards, the new co. having become a flourishing 
concern, the assignee transferred these shares for 
value to R. The shares being registered in B.’s 
name, So the certificates being in his possession, 
the co. refused to register the transfer. On motion 
by R. to compel them to do so, the assignee 
making no complaint of what had been done : — 
Held : the co. was justified in its refusal. — Re 
Minerva Union Mining Co. (1866), 13 L. T. 791 ; 
14 W. R. 276. 

2351. Refusal by transferor to leave certifi- 

cate.] — Re East Wheal Martha Mining Co., No. 
2411, post. 

See generally , Sub-sect. 6, post. 

2352. Transferee a pauper.] — Re National 

Marine Insurance Co., Parker’s Case, No. 2346, 
ante. 

Transfers to paupers to avoid liability, see, 
generally , Sub-sect. 13, B. (6), post . 

2353. Transfer not executed by transferee — 

Practice of company.] — Re Imperial Mercantile 
Credit Assocn., Marino’s Case, No. 2293, ante. 

2354. Temporary address given for trans- 

feree.] — Re Smith, Knight & Co., Weston’s 
Case, No. 2347, ante. 


to C. the residue of the estate with the 
right to recover back the calls paid : — 
Held : shares under Companies Act do 
not pass simply by registration, but 
by registration of an instrument of 
transfer ; & the order implied that the 
transfer was to bo re-presented, 5c 
not having been done the co. were not 
in a position to rectify ; there was no 
duty on the part of the oo. to inform 
the Official Assignee of the transfer or 
order; Sc C. could not recover back 
the calls paid. — Smith v. Wellington 
Woollen Manufacturing Co., Ltd. 
(1888). 6 N. Z. L. R. 654.— N.Z. 

PART III. SECT. 23, SUB-SECT. 5.— A. 

p. Power of directors to refuse to 
register shares — Must be exercised in 
good faith.] — Directors of a co. in 
exercising their power of refusal to 
register transfer of shares, must 

J. — VOL. IX. 


exorcise it in good faith & with duo 
regard to transferor’s right of property 
in the shares, Sc rights of the transferee, 
& must fairly consider question of 
transferee’s fitness. 

In an application under Companies 
Aot, 1899, s. 232, to compel directors 
of oo. to register transfer, appet. must 
satisfy ct. tnoro is no sufficient reason 
of directors to refuse. The ct. may in 
absence of direct evidence on point 
draw inferences of fact from circum- 
stances surrounding refusal, Sc if 
reasons inferred are improper or 
insufficient, may direct co. to register. 
— New Lambton Land Sc Coal Co., 
Ltd. v. London Bank of Australia, 
Ltd. (1904), 1 C. L. R. 524.— AUS. 

q. .] — A oo. incor- 

porated under 27 Sc 28 Viet. c. 23, has 
not power to refuse to allow a transfer 
of shares of its stock without assigning 


a sufficient reason therefor. — Re Smith 
v. Canada Car Co. (1873), 6 P. Ii. 107. 
—CAN. 

r. .] — In the absenco of 

special provision In the special Act 
of incorporation of a Dominion Co. 
(Dominion) Companies Act, incor- 
porated in the special Act, does not 
give the directors of the co. power to 
place any restrictions other than those 
set forth in sects. 138, 143, 145, & 146 
of the Act, upon the transfer Sc regis- 
tration of shares, & a bye-law authoris- 
ing the directors to refuse to register 
any transfer without reason : — Held • 
ultra vires. — Hutchings v. Grea 1 
West Permanent Loan Co., [1917 J 2 
W. W. R. 513 —CAN. 

». . J — B., a shareholder 

duly registered having paid one call 
transferred his shares to L., an infant, 
Sc the co. refused to register such 

B B 
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Companies. 


Sect. 23. — Transfer of shares: Sub-sect. 5, A. & B. 
(a) & (b) i.] 

2355. Transferee a bankrupt.] — A co. can- 

not refuse to register a transfer of shares to a bkpt. 
director on the ground that, if registered, the shares 
will pass to the trustee in bkpcy. — S utton v. 
English & Colonial Produce Co., [1902] 2 Ch. 
502 ; 71 L. J. Ch. 085 ; 87 L. T. 438 ; 50 W. R. 

571 ; 18 T. L. R. 047 ; 9 Mans. 101. 

Annotation: — Mentd. Bosohoek Proprietary Co. v. Fuke, 

[1006] 1 Ch. 148. 

2356. Consideration understated — Stamp 

insufficient for true consideration.] — A transfer to 
pltf. of shares in deft. co. was presented for regis- 
tration. The stamp on the transfer was in accord- 
ance with the consideration stated on the face of 
it, but it was discovered that the consideration so 
stated was less than that which had been given. 
The directors thereupon refused to register the 
transfer. In an action to recover damages arising 
out of the refusal : — Held : since a transfer not 
duly stamped according to law would not, by 
reason of Stamp Act, 1891 (c. 39), s. 14 (4), be 
available in a ct. of law either to enforce rights 
of the co. against the transferee, or to justify an 
alteration of the register of shareholders, the 
directors were entitled to refuse to register the 
transfer, & in determining whether the transfer 
was duly stamped they were entitled to go behind 
that winch appeared on the face of the document. 
— Maynard v. Consolidated Kent Collieries 
Corpn., [1903] 2 K. B. 121 ; 72 L. J. K. B. 081 ; 
88 L. T. 070 ; 52 W. R. 117 ; 19 T. L. R. 448 ; 
47 Sol. Jo. 513 ; 10 Mans. 380, C. A. 

Annotation : — Reid. Indo-China Steam Navigation Co., 

11917] 2 Ch. 100. 

2357. Transfer assumed to be breach of 

trust.] — A co. is not justified in refusing to register 
a transfer of shares on the assumption that it 
would be a breach of trust. The proper course is 
for the co. to give notice to the person objecting 
to the transfer that unless he takes legal proceed- 
ings within a limited time to prevent the registra- 
tion the co. will proceed to register the transfer. — 
Grundy v. Briggs, [1910] 1 Ch. 444 ; 79 L. J. Ch, 
244 ; 101 L. T. 901 ; 54 Sol. Jo. 103 ; 17 Mans. 30. 

Annotation : — Mentd. Mackeroth v. Wigan Coal & Iron Co., 

[1916] 2 Ch. 293. 

B. Under Special Powers conferred by Articles. 

[a) In General . 

2358. Whether article requiring consent valid — 
Article conferring lien on shares.] — Bank of 


Africa v. Salisbury Gold Mining Co., No. 2187, 
ante. 

See, generally. Sect. 22, ante. 

2359. Whether dispensed with — Usual practice 
of company — Transfer registered.] — Bargate v . 
Shortridge, No. 2378, post. 

2360. .] — By the deed of settle- 

ment & charter of a bank it was provided that, 
upon a transfer of shares taking place, seven days’ 
previous notice in writing of the proposed transfer^ 
specifying the various particulars, should be given 
to the directors before any transfer could be made 
& that after the consent of the directors had been 
given, the transfer should be executed & delivered 
to the secretary to be registered, whereupon a new* 
certificate was to be delivered to the transferee. 
The co. had departed from this form, & the usual 
practice had been for the secretary to deliver out* 
a blank form of transfer without any previous* 
notice, & when returned, filled up & executed, it; 
was registered, & new certificates handed to the 
transferee. Certain shareholders who had exe 
cuted the transfer, but whose transfers had not 
been registered, objected to being placed upon the 
list of contributories, on the ground that the 
consent of the directors had been practically dis- 
pensed with in all previous transfers : — Held : 
although the seven days’ notice had been waived 
for the sake of facilitating transfers, the consent 
of the directors was necessary, which consent was 
proved by the registry on the books of the co. ; 
&, consequently, the objecting shareholders were 
liable as contributories. — He Royal British Bank, 
Ex p. Walton, Ex p. Hue (1857), 26 L. J. Ch. 545 ; 
29 L. T. O. S. 322 ; 3 Jur. N. S. 853 ; 5 W. R. 037. 
Annotation : — Refd. Reinfry v. Butler (1858), E. B. & E. 887. 

2361. Liquidation begun before transfer 

lodged for approval.] — Where the arts, of assocn. 
of a co. provided that no transfer of shares should 
be registered unless executed by the transferor & 
transferee, or unless the transferee had been 
approved by the board of directors, & a transfer 
was made after the stoppage of the co. & the 
commencement of the winding up, & such transfer 
was executed by the transferor only, but owing to 
the winding up was not brought before the direc- 
tors for their approval ; upon application of trans- 
feror to be removed from the register of share- 
holders, & that the transferee’s name might be 
inserted in lieu thereof : — Held : the ct. could not 
dispense with the directions contained in the arts., 
& the transfer not having been registered or sub- 
mitted to the directors for their approval, the 


transfer. B. applied for mandamus : — 
Held : the oo. should not be compelled 
to register a transfer which might be 
repudiated hereafter by the transferee. 
— -It. v. Midland Counties & Shannon 
Junction Ry. Co. (1862), 15 1. C. L. R. 
514.— IR. 

t — Adverse interest 

alleged — Person alleging should bring 
interdict .] — Where a public oo. is called 
upon to register a transfer of stook Sc 
rooelves an objection to the registration 
from a person alleging an adverse 
interest their proper course is to call 
upon the objeotor to bring an interdiot, 
Sc failing that to prooeed to register. — 
Shaw v. Caledonian Ry. Oo. (1800), 
17 R. (Ct. of Seas.) 460 ; 27 Sc. L. H. 
429.— SCOT. 

PART III. SECT. 23, SUB-SECT. 5,— 

B. (a). 

a. Whether article requiring con- 
sent valid — Directors must act in good 
faith.) — A provision in the oharter of 
a co. incorporated under Ontario Cos. 
Act, that * the shares of the oo. shall 
not be transferred without the consent 


of the board of dlreotors ” Is valid. 
If the directors’ consent to a transfer 
is necessary & in giving or refusing it 
they act bond fide with a viow to pro- 
tecting the interests of the co., the 
exercise of their discretion will not bo 
interfered with : the onus of proving 
they have acted improperly is on the 
person complaining of their conduct. — 
Re Phillips Sc La Paloma Sweets, 
Ltd. (1921), 51 0. L. R. 125. — CAN* 

b. .] — The holder of fully- 

paid shares in a limited co.. Sc also of 
partly-paid shares on which a o&U was 
due, transferred the fully-paid shares 
to a third party for onerous considera- 
tion. The transferee presented the 
transfer for registration, Sc according 
to the existing regulations of the co. 
was then entitled to be put on the 
register. Thereafter the co., by special 
resolution duly confirmed. Sc for the 
purpose of defeating this application 
altered the arts, of assocn. to the effect 
of giving the oo, a lien on all shares 
registered in the name of a member 
for all calls due on any shares regis- 
tered in the name of such member. 


Sc refused to register the transfer until 
.the call due on the partly-paid shares 
had been paid. In a petition for 
rectification of the register : — Held : 
the right of the transferee to be put 
on the register was not affected by 
the resolution passed subsequent to the 
date of the transfer, he was in the 
same position as on the date when the 
transfer was presented for registration. 
Sc he was entitled to be put on the 
register accordingly. — M‘ Arthur (W. 
& A.), Ltd. (Liquidator) v. gulp 
Line, Ltd., [1909] S. C. 732: 46 
So. L. R. 497 ; 1 S. L. T. 279.— SCOT. 


o. Construction of articles — Re- 
striction on transfer, ]— The arts, of 
assocn. of a limited oo. oontained the 
following arts. : Art. 12. The directors 
may, alter Dec. 31, 1888, without 
assigning any reason therefor, decline 
to register any successor to a deceased 
member other than a purchaser. 
Art. 13. The directors may from the 
commencement of the co., in like 
manner, decline to register any suc- 
cessor to a bkpt. member, or any trans- 
fers of shares to purchasers or others. 
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transferor’s name must remain on the list of share- 
holders. — Re Overend, Gurney Sc Co., Walker’s 
Case (1860), L. R. 2 Eq. 654 5 35 L. J. Ch. 820 ; 
15 L. T. 32 ; 31 J. P. 4 ; 14 W. R. 1008. 

Annotations : — Consd. Re Imperial Mercantile Credit 
Assocn., Marino's Case (1867). 15 W. R. 557. Distd. Re 
Overend, Gurney, Ward & Garflts’ Case (1867), L. R. 

4 Eq. 189. 

2362 . Director refusing to attend to form 

quorum.] — The arts, of assocn. of a private co. 
provided that no share should be transferred to 
any person not already a member without the 
consent of the directors. There were two directors 
only, E. & P,, E. being the chairman & having 
in that character a casting vote. The quorum 
necessary for the transaction of business was two. 
E. without first having obtained the consent of 
the board, executed transfers of some of his 
shares to persons not already members of the co., 
Sc sent the transfers to the co. for registration. 
P. purposely refused to attend board meetings 
summoned to consider the transfers in order to 
prevent a quorum being formed. On an applica- 
tion by the transferees under 1908 Act, s. 32 : — 
Held : (1) the arts, did not require the directors’ 
consent to be obtained before the execution of the 
transfers Sc the transfers therefore were not in- 
operative documents though they had no legal 
effect till the consent of the directors had been 

u obtained & registration effected ; (2) P. could not 
gfby wilfully refusing to attend board meetings 
| prevent the transfers from being registered Sc the 
| transferees under the circumstances were entitled 
I to an order directing the co. to register the trans- 
I fers. — Re Copal Varnish Co., Ltd., [1917] 2 Ch. 
I 349 ; 87 L. J. Ch. 132 ; 117 L. T. 508. 
r Annotation: — Generally, Mentd. Re Keith Prowse, [1918] 
1 Ch. 487. 

2363 . Whether condition waived — Delay in 
registration.] — The directors of a co., by a clause 
in the arts, of assocn., had power to refuse to 
register any transfer to an irresponsible transferee i 
— Held : it being a condition precedent to the 
transfer, that the transferee should be a responsible 
person, undue delay in registering a transfer left 
for registration was no waiver of such condition. — 
Re Joint Stock Discount Co., Shipman’s Case 
(1868), L. R. 5 Eq. 219 ; 37 L. J. Ch. 193 ; 10 
W. R. 354. 

Annotations : — Consd. Union Debenture Co. v. Fletcher 


(1895), 59 J. P. 708. Retd. Re Hercules Insoe., Lowe's 
Case (1870), L. R. 9 Eq. 589. Mentd. Re Mercantile 
Trading Co., Ex p. Official Liquidator, Stringer's Case 
(1869), 20 L. T. 591. 

See, also , No. 2233, ante . 

Duty to obtain.] — See Sub-sect. 2, C. (b),ante. 

(b) Exercise of Power . 
i. In General . 

2364 . How to be exercised — With a view to 
securing proper transferees — Not for purposes of 
a compromise.] — (1) By the deed of settlement of 
a joint-stock co., it was provided that a shareholder 
who wished to sell his shares must give notice to* 
the directors, stating the name Sc address of the 
proposed transferee ; that the directors should 
then take the matter into consideration, Sc signify 
their approval or disapproval of the transfer, Sc 
that in case of their approval the transfer might 
be completed. A., the lessor of mines held by the 
co., had a large claim for rent, Sc his son B. had 
also a large demand against the co. Dissensions 
having arisen in the co., a large body of share- 
holders wished to retire, Sc an arrangement was 
come to between them Sc the directors that they 
should be allowed to transfer their shares to B. Sc 
another person on paying £9,000 for the use of the 
co. This arrangement was carried out, Sc the 
shares were regularly transferred ; as a part 
of the same transaction, A. & B. executed deeds 
for releasing the retiring shareholders from all 
liability in respect of their demands : — Held : the 
power given to the directors of consenting to a 
transfer of shares was to be exercised with regard 
to the circumstances of each transfer, with a view 
to securing proper transferees, Sc could not be 
exercised for the purpose of carrying out a com- 
promise, by which a body of dissatisfied share- 
holders were to be let out of the co. ; the transfers 
in question were therefore not binding on the co., 
Sc the transferors were properly placed on the list 
of contributories. 

(2) Directors of a public co. are trustees for the 
shareholders, & their private interests must yield 
to their public duty whenever they are conflicting. 
— Re Cameron’s Coalbrook Steam Coal & 
Swansea Sc Lougher Ry. Co., Bennett’s Care 
(1854), 5 De G. M. Sc G. 284 ; 2 Eq. Rep. 973 ; 24 


Ait. 14. If such declinature is made 
as above provided for, tho co. shall 
be bound to purchase the shares in 
‘ piestion at the price at which they 
rwere valued under sect. 61 of these 
arts. In an action brought by the 
widow & oxtrix. of a person who held 
certain partly paid-up shares against 
the co. for declarator that the co. were 
bound to register her as owner of the 
shares, the co. in defence founded on 
art. 12 as entitling them to decline to 
register the pursuer, but offered to 
find a purchaser of the shares at the 
valuation under art. 61. Pursuer 
maintained that art. 12 was qualified 
by art. 14, Sc that as the co. could not 
legally purchase the shares art. 12 
was inoperative : — Held : art. 14 did 
not qualify art. 12 by a condition, but 
merely created an obligation which 
could not be enforced, Sc defenders 
were entitled under art. 12 to refuse 
to register the pursuer. — Mom v. Duff 
Sc Co. (1900), 2 F. (Ct. of Sess.) 265 ; 
87 Sc. L. R. 985.--SOOT. 

d. .1 — The widow of a 

shareholder whose estate consisted 
almost entirely of his shares in the oo. 
having repudiated his* settlement 8c 
claimed her legal rights intimated to 
his exors., who had been registered as 
,'iolders of his shares that she was 
[willing Sc desired to take out one-third 


of the shares pro tanto in satisfaction 
of her jus relvctce provided she could 
be registered as a shareholder. The 
directors having refused to register 
the transfer in the widow’s favour of 
one share which the exors. had exe- 
cuted, for the purpose of having tho 
question determined, the widow raised 
an action against the directors for 
decree ordaining them to register the 
transfer. The widow was one of the 
original shareholders of the oo. Sc was 
on the register as the holder of one 
share. Pursuer maintained that she 
was entitled to registration de piano 
under art. 37 as being “ a person 
becoming entitled to a share or shares 
in consequence of the death of a 
member " ; alternatively, if her rights 
depended on art. 33 pursuer maintained 
that she was entitled to registration 
in respect that the directors refusal 
to register was corrupt Sc fraudulent, & 
In any case that the valuation made by 
the directors under art. 113, at which 
valuation they found a purchaser, was 
far below the true value of the shares : 
— Held: (1) pursuer's rights were 
regulated by art. 33 Sc not by art. 37 ; 
(2) defenders in refusing to register 
pursuer's transfer had not acted 
corruptly or capriciously Sc their 
valuation of the shares was not un- 
reasonable. — Stewart v, Kkillkr 


(James) & Sons, Ltd. (1902), 4 F. 
(Ct. of Soss.) 657 ; 39 Sc. L. It. 353. — 

SOOT. 

PART III. SECT. 28, SUB-SECT. 5.— 
B. (b) i. 

e. Shares . not fully paid-up — 
Articles providing that no transfer be 
made to a bankrupt — Transfer to insol- 
vent not a bankrupt — Whether valid ,] — 
Furness & Co. v, Cynthiana S.S. Co., 
Ltd. (1893), 21 R. (Ct. of Sess.) 239 ; 
31 Sc. L. K. 189 ; 1 S. L. T. 365.— 
SCOT. 

f. Refusal to register — Applies to 
voluntary transfer only,] — (1) A pro- 
vision in arts, of assocn. of a joint- 
stock co., that the co., in certain 
events, may decline to register a trans- 
fer Of shares, applies only to a volun- 
tary transfer, not to a transfer in 
invitum, 

(2) A transfer of a share in a joint- 
stock co., by a bailiff of a county ct., 
under an execution sale entitled the 
transferee to be registered as a share- 
holder, notwithstanding an art. of 
assocn. that no shareholder shall 
transfer without first offering his shares 
to the co. 

(3) An art. of assocn. empowering a 
joint-stock co. to decline to register a 
transfer of shares made by a member 

B B 2 



372 


Companies. 


Sect. 23. — Transfer of shares: Sub-sect. 5, B. (6) i. 
<£? it, & (c) i.] 


L. J. Ch. 130 ; 23 L. T. O. S. 122 ; 2 W. R. 448 ; 
43 E. R. 870, L. JJ. 

Annotations :—As toil) Distd. Re London & County Assce., 
Jossop’s Case (1858), 2 Do G. & J. 638 ; Re Agriculturists’ 
Insce., Brotherhood’s Case (1862), 31 Bear. 365. 


See , also f Nos. 2367, 2368, post . 

2365. Reasonably.] — By the deed of 

settlement of a banking co. it was declared that 
no person should be entitled to become a transferee 
of a share unless he was approved by the ct. of 
directors : — Held : the ct. must exercise its power 
reasonably, & would be controlled by a Court of 
Equity. — Robinson v. Chartered Bank (1865), 
L. R. 1 Eq. 32 ; 35 Beav. 79 ; 13 L. T. 454 ; 14 
W. R. 71 ; 55 E. R. 824. 

Annotations : — Expld. Re Gresham Life Assce. Soc., Ex p. 
Penney (1872), 8 Ch. App. 446. Refd. Moffatt v. Farquhar 
(1878), 7 Ch. D. 591 ; Re Boll, Exp. Hodgson (1891), 65 
L. T. 245. Mentd. Evans v. Davis (1878), 10 Ch. D. 747. 


2366. Not arbitrarily.] — A power under 

arts, of assocn. of a co. to decline to register any 
transfer of shares 4 4 unless the transfer is approved 
by the board,’ * is not to be arbitrarily exercised. — 
Slee v. International Bank (1868), 17 L. T. 
425, L. C. 

2367. .] — Re Ceylon Land & Pro- 

duce Co., Ltd., Ex p . Anderson (1891), 7 T. L. R. 
692. 

2368. In good faith.] — The directors of a 

co., in exercising their power of refusal to register 
transfers of shares, must exercise such power in 
good faith in the interest of the co., & with due 
regard to the shareholder’s right to transfer his 
shares ; & the question of the transferee’s fitness 
must be fairly considered at a board meeting. — 
Re Bell Brothers, Ex p. Hodgson (1891), 65 
L. T. 245 ; 7 T. L. Ii. 689. 

Annotations: — Apprvd. Re Bede S.S. Co., [1 017 J 1 Ch. 123. 

Refd. Re Ceylon Land Sc Produce Co., Ex p. Anderson 

(1891), 7 T. L. R. 692. Mentd. Weinberger v. Inglis, 

[1919] A. C. 606. 

See, also , No. 2408, post 

Transfer to director — Subsequent bank-* 

ruptcy — Whether misfeasance under 1862 Act, 
s. 165.] — See No. 1131, ante . 


Effect of refusal of approval to transfer — On 
rights of vendor & purchaser of shares.] — See 

No. 2257, ante. 


ii. Control by Court 

2369. What court has Jurisdiction.] — Taft v . 
Harrison, No. 2405, post 

2370. .] — Robinson v . Chartered Bank, 

No. 2365, ante . 

2371. Whether court will interfere.] — B erming- 
ham v. Sheridan, Re Waterloo Co. (No. 4), No. 
2231, ante . 

2372 . Power exercised capriciously .] — Re 

Gresham Life Assurance Society, Exp. Penney, 
No. 2408, post. 

2373 . Power exercised bond fide .] — Re 

Yuruari Co., Ltd., No. 2403, post. 

2374 . .] — Re South Yorkshire 

Wine, Spirit & Mineral Water Co. (1892), 8 

T. L. R. 413. 

2375. How jurisdiction exercised — Application 
under 1862 Act, s. 35.] — Re Gresham Life 
Assurance Society, Ex p. Penney, No. 2408, 
post 

See , now , 1908 Act, s. 32, «te, generally , Sect. 13, 
sub- sect. 5, B., ante . 


(c) Conscyit to Transfer. 
i. Sufficiency and Proof. 

2376. Sufficiency of consent — Certificate in in- 
correct form — Signed by directors separately.] — 

To a scire facias issued Jan. 24, 1848, against a 
member for the time being of a banking co- 
partnership, on a judgment obtained against their 
public officer, deft, pleaded that at the time of the 
issuing of the writ he was not a member modo et 
form/}. At the trial it appeared that in July, 
1847, deft, who was an original shareholder, agreed 
through a broker to sell his shares to T. The 
broker, in order to carry this sale into effect, went 
to the bank, & there delivered to one of the clerks 
a notice, dated Aug. 21, 1847, of deft.’s intention 
to sell his shares. On the same paper on which 
tliis notice was contained, three clauses from the 


who is indebted to the co., applios only 
to indebtedness as a member of the co., 
os for calls, fines, etc . — Re Companies 
Statute, 1864, Re McCulloch (W.) & 
Co., Ltd., Ex p. Thevabcus (1879), 5 
V. L. II. 195. — AUS. 


2308 i. How to be exercised — In good 
faith.] — Application by the transferee 
of certain shares in a joint-stock co. for 
a mandamus to the directors to enter 
suoh transfer in the books of the co. 
The bye-law of the co. provided that. 
4 ‘ any shareholder may, by leave of the 
directors, but not otherwise, transfer 
his share, or shares, by making an 
entry of such transfer in a book,” etc. 
Tho directors declined to grant the 
required leave, but gave no reason to 
appet. for their refusal : — Held : it 
was for the directors to exercise their 
discretion, & they need not give any 
reasons, & having exercised this dis- 
cretion without any evidence of caprice, 
the application could not succeed. — 
Re Macdonald Sc Mail Printing & 
Publishing Co. (1876), 6 P. Ii. 309. — 
CAN. 


2368 ii. .] — Where the re- 

gistration of a transfer of shares in a 
eo. is, under arts, of assocn., subject to 
the approval of the transferee by tho 
directors, the fact that the proposed 
transferee is already a shareholder 
does not entitle him to have the trans- 
fer registered as matter of course ; but 
it is discretionary with tho directors 
to register the transfer to him or not, 
A, in the absence of evidence that the 


directors have acted mold fide , their 
refusal to register cannot be questioned. 
— Re Dublin North City Milling 
Co., [1909) 1 1. B, 179 ; 43 I. L. T. 121. 
— IR. 

g. No option as to registering share- 
holder purchasing shares in execution . ) 
— Ii. v. East Indian Ry. Co. (1866), 
1 Ind. Jur. N. S. 258 ; Bourke, 395. — 

IND. 


h. Power of approval is fiduciary 
power — Resolution of directors to ap- 
prove of future transfers — Ultra vires.]— 
By the arts, of assocn. of the New 
Groat Eastern Spinning & Weaving 
Co. transfers of shares in the co. were 
subject to the approval of the directors. 
On Oct. 18, 1898, the directors passed 
a resolution “ that up to the time of 
the next ordinary general meeting the 
board approve of all transfers of snares 
made by D. A R., two of the share- 
holders, or either of them & will 
transfer shares standing in the name 
of D. & in the name of R. to their or 
his transferees without claiming any 
lien or raising any objection ” : — 
Held : the above resolution was ultra 
vires Sc not binding on the co. The 

S ower conferred on the directors by 
lie arts, of assocn. was a fiduciary 
power to be exercised for the benefit 
of the co., & could not be exercised 
until the question of each transfer 
together with the names of the trans- 
feror Sc the transferee was before them 
Sc they had an opportunity of consider- 
ing each case . — Re New Great 
Eastern Spinning Sc Weaving Co., 


Ex p. Ramdas Kessowji (1899), 
I. L. R. 23 Bom. 685.— IND. 

k. .] — The directors of a co. 

must act strictly as trustees in carrying 
through transfers of shares, unfettered 
by any undertaking or promise to any 
intending purchaser. — Clark v. Work- 
man, [1920] 1 I. R. 107.— IR. 

PART III. SECT. 23, SUB-SECT. 5.— 
B. (b) ii. 

2373 i. Whether court will interfere 
— Power exercised bond fide.}— Where 
under the arts, of assocn. the discretion 
of the directors of a co. to refuse to 
register a transfer of shares is absolute, 
the ct. will nevertheless control such 
discretion even although the directors 
in refusing the transfer believe them- 
selves to be acting in the best interests 
of the co., & not actuated by any ill 
feeling towards the transferor or the 
transferee. Such a discretion though 
the terms aro absolute, is in the nature 
of a trust, & therefore must not be 
exercised capriciously or unjustly 
where directors refuse on their cross- 
examination on their affidavits to give 
their reason for declining to register a 
transfer of shares the ot. may infer the 
true reasons for such refusal from the 
evidence before it. — Re Shaw & Co., 
Ltd., Hughes’ Case (1896), 21 V. L. Ii. 
599.— AUS. 

l. — — Articles giving power to 
refuse registration — Without assigning 
reasons.}— Kennedy v. North British 
Wireless Schools, Lid. (1916), 53 
So. L. R. 543,-— SCOT, 
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co.’s deed of settlement were printed. One clause 
provided that no person should be registered as a 
shareholder without the consent of the board of 
directors, who might testify the same by a cer- 
tificate signed by three directors, a form of which 
was given ; another provided that, before such 
certificate should be given the price to be received 
for the shares proposed to bo transferred should be 
sent in writing by the vendor to the board of 
directors ; & the third provided that in case the 
board of directors should refuse their consent, they 
should, at the request of the holder, be obliged to 
purchase the shares. The broker, together with 
the notice, delivered to the clerk at the bank 
deft.’s certificate of his shares, So asked if the 
transfer would be allowed. The clerk went into an 
inner room, & came out, saying that the transfer 
would be accepted. On Aug. 25, T. paid deft, the 
price of the shares, & on the next day received a 
certificate signed by three directors, certifying that 
he was the proprietor of these shares, So that they 
stood in his name in “ The Share Register Book.” 
No consent to the transfer was ever given by a 
board of directors ; but the certificate, which was 
not in the form prescribed by the above clause, was 
signed, first by the managing director, So after- 
wards by the two others, separately at their private 
residences. T. on receiving this certificate, signed 
a receipt which was delivered to & kept by the 
bank, in which T. stated that he was the holder of 
these shares, & that, having executed the deed of 
settlement he agreed to abide by the rules So 
regulations of the co. Soon afterwards the 
managing directors caused the transfer to be 
entered in “ The Share Register Book.” On 
Jan. 11, 1848, a board of directors was held, So by 
their direction an entry was made, declaring the 
transfer to T. null So void. For five or six years 
past all transfers of shares had been made in the 
same manner : — Held : there was no such consent 
to the transfer by “ a board of directors,” as 
required by the deed of settlement, & this irregular 
mode of transfer, though adopted for some years, 
was wholly ineffectual, & consequently deft, 
remained liable as a shareholder. 

Qu. : whether if three directors had given a 
certificate in the prescribed form the parties trans- 
ferring So receiving the shares might not have 
treated that certificate as conclusive evidence 
of a consent by the board. — Bosanquet v. 
Shortridge (1850), 4 Exch. 690 ; 20 L. J. Ex. 
57 5 154 E. R. 1395. 

Annotations : — Distd. Re North of England Joint Stock 

Banking Co., St raff on’s Exors.’ Case (1852), 1 De G. M. 

& G. 576. Mentd. Burmesterv. Norris (1851), 21 L. J. Ex. 

43 ; East Anglian Rys. v. Eastern Counties Ry. (1851), 11 

C. B. 775. 

2377. Substantial compliance — Notice of 

transfer signed instead of instrument of transfer.] 

— By a clause in the deed of settlement, share- 
holders were allowed to sell So transfer their shares 
with the consent of the directors, such consent to 
be testified by the managing directors signing their 
names in the margin of the instrument of transfer. 
This was not done, but across the notice to the 
directors of the vendor’s intention to sell was 
written the word “ transferred ” signed by a 
director. The deed, which was executed in the 
place of the deed of settlement, was not signed by 
the purchaser, but in his name by a member of 
his family, who was in the habit of signing for him, 
but this was unknown to the directors ; & the 
purchaser subsequently received regularly the 
dividends upon the shares. The deed of settle- 
ment contained a clause, that all sales So transfers 
of any shares not made conformably to the 


provisions of the deed of settlement, So according 
to the regulations of the directors, shall be invalid 
at law So in equity: — Held: all matters of sub- 
stance having been complied with, So the deed, 
which was executed, being considered equivalent 
to an execution of the original deed by the pur- 
chaser, the purchaser was properly placed on the 
list of contributories. Semble : if any formalities 
have been wanting upon a sale So transfer of shares, 
either the seller or the purchaser has a right in this 
ct. as against the other to compel him to do all 
acts! necessary ; as to the seller, to relieve him from 
all liability as owner ; as to the purchaser, to 
clothe him with the complete legal interest. 
Be North op England Joint Stock Banking 
Co., Straffon’s Executors’ Case (1852), 1 
De G. M. & G. 576 ; 22 L. J. Ch. 194 ; 19 L. T. O. S. 
78; 16Jur. 435 ; 42 E. R. 676, L. C. 

Annotations : — Consd. Hay v. Willoughby (1852), 10 Haio, 
242. Distd. Re Newcastle-upon-Tyne Marine Insce., 
Ex p. Brown (1854), 19 Beav. 97 ; Re Newcastle-upon- 
Tyne Marine Insce., Exp. Henderson (1854), 19 Beav. 107. 
Reid. Re Cameron’s Coalbrook Steam Coal & Swansea & 
Lougkor Ity., Ex p. Bennett (1854), 23 L. T. O. S. 122 ; Re 
Pennant & Craig won Consolidated Load Mining Co., 
Mayhow’s Case (1854), 2 W. K. 486 ; Bargate v. Shortridge 
(1855), 5 H. L. Cas. 297 ; Bloxam v. Metropolitan Cab & 
Carriage Co. (1864), 4 Now Rep. 51. Mentd. Rc North 
of England Joint Stock Banking Co., Ex p. Crosfleld 
(1852), 16 Jur. 731 ; Howard v. Wheatley, Ex p. Ogden 
(1853), 3 De G. M. & G. 628 ; Re North British Austra- 
lasian Co., Ex p. Swan (1859), 7 C. B. N. S. 400 ; Swan 
v. North British Australasian Co. (1862), 7 H. & N. 603. 


2378. As against company — Signed by 

directors separately.}--The deed of settlement of 
a banking co. allowed shareholders to dispose of 
their shares upon obtaining “ the consent of the 
board of directors,” which was to be testified by 
“ a certificate in writing, signed by three of the 
directors.” During the whole time that the bank 
carried on business a managing director received 
the applications for sales of shares, consented, & 
signed the certificate of “ consent,” which was 
afterwards signed by two other directors, but was 
never signed by the three assembled as a board. 
S., a shareholder, had at various times, with such 
consents, sold liis shares. The directors, under 
Country Bankers Act, 1826 (c. 46), made a return 
to that effect. The co. failed, So the directors 
passed a resolution declaring that there had been 
no valid transfer of the shares of S. : — Held : as 
between him So the co. the consents given by the 
directors, although informal So irregular, were 
valid, & they could not afterwards treat S. as a 
member of the co. — Bargate v . Shortridge 
(1855), 5 H. L. Cas. 297 ; 3 Eq. Rep. 605; 24 
L. J. Ch. 457 ; 25 L. T. O. 8. 204 ; 3 W. R. 423 ; 
10 E. R. 914, H. L. ; affg. S. C. sub nom. 
Shortridge v . Bosanquet (1852), 16 Beav. 84. 


Annotations : — Distd. Re Newcastle-upon-Tyne Marine 
Insce., Ex p. Brown (1854), 19 Beav. 97 ; Re Newcastle- 
upon-Tyne Marine Insce., Ex p. Henderson (1854), 19 
Beav. 107 ; Re Mitre Asscc., Eyre’s Case (1862), 31 Beav. 
177. Consd. Murray v. Bush (1873), L. R. 6 H. L. 37. 
Reid* Re Royal British Bank, Ex p. Walton & Huo (1857), 

5 W. R. 637 ; Re British Provident Lifo & Fire Assce. 
Soc„ Grady’s Case (1863), 1 De G. J. & 8m. 488 ; Re 
British Provident Life & Fire Assce. Soc.. Lane’s Case 
(1863), 3 New Rep. 50 ; Re Bamed’s Banking Co., Ex p. 
Contract Corpn. (1867), 36 L. J. Ch. 732 ; Re Smith, 
Knight, Weston’s Case (1868), 4 Ch. App. 20 ; Moffatt v. 
Farauhar (1878), 7 Ch. D. 591. Mentd. Eastern Counties 
Ry. v. Hawkes (1855), 5 H. L. Cas. 331 ; Horn v. Kilkenny 

6 G. S. & W. Ry. (1855), 3 Eq. Rep. 812 ; Prince of Wales 
Assce. Soc. v. Athenroum Assce. Soc. (1858), E. a. oc e. 
183 ; Woodhams v. Anglo -Australian & Universal I amily 
Life Assce. (1864), 2 De G. J. & Sra. 162 ; |ountain# v. 
Carmarthen Ry. (1868), L. R. 5 Eq. 316 ; p packman v. 
Evans (1868), L R. 3 H. L. 171 iBe hnnd Credit Co. of 
Ireland, Ex p. Overend, Gurney (1869), 4 Ch. App. 460 ; 
Escott v. Gray (1878), 47 L. J. Q. B. 606. 

2379. Approval by interested directora- 

te Agriculturist Cattle Insurance Co., 
Bush’s Case, No. 2294, ante. 
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Sect, 23. — Transfer of shares : Sub-sect, 5, B, (c) i, 
tic ii, f tic (d) i,] 

2380. Power of refusal subject to conditions 

— Conditions no longer capable of fulfilment.] — A 

co. with the consent of all the shareholders made 
over its business & all its assets to another co. 
Afterwards an arrangement was made between the 
second co. & the directors of the first co. for 
rescinding the amalgamation, & the directors of 
the first co. thereupon elected several new directors, 
of whom A. was one, & at a meeting of directors 
at which A. was present a transfer of 200 shares 
out of A.’s name was sanctioned. The transfer 
was registered, & the co. was now being wound 
up. The arts, only gave the directors powers to 
refuse to sanction a transfer on condition of their 
getting some other transferee to take the shares 
at the market price. But at the time of A.’s 
transfer the shares were worse than valueless : — 
Held : (1 ) the transfer by A. was invalid, & he was 
properly placed on the list of contributories for 
the 200 shares ; (2) the agreement with the 

corpn. amounted to a virtual dissolution of the co., 
after which the shares were incapable of being 
transferred . — Re Accidental Death Insurance 
C o., Allin’s Case (1873), L. R. 16 Eq. 449 ; 43 
L. J. Ch. 110 ; 21 W. R. 900. 

Annotations : — As to (2) Retd. Be Taurine Co. (1883), 25 

Ch. D. 118. Generally , Reid. Re City of Glasgow Bank, 

Mitchell’s Case (1879), 4 App. CaB. 507. 

See, also , No. 2406, post, 

2381. Time for giving — Whether before or after 
execution of transfer .] — Re Copal Varnish Co., 
Ltd., No. 2302, ante, 

2382. Proof of consent — Transfer to company — 
Dividends carried to company's account.] — (1) The 

deed of settlement of a banking co. provided that 
shares might be transferred with the consent of the 
directors, but that the transfers should be 
registered, & that an indorsement of the registry 
should be made on the deed of transfer, & should 
be sufficient evidence of the directors’ consent. 
A shareholder placed his shares in the hands of a 
broker, & they were sold nominally to the solr. 
of the co., but really, though without the know- 
ledge of the shareholder, to the co. itself, the 
purchase-money being paid out of the co.’s funds, 
& the subsequent dividends being carried to their 
credit : — Held ; although there was no indorse- 
ment on the transfer to the solicitor, the directors’ 
consent was sufficiently proved, & that on the co. 
being wound up the vendor ought not to be placed 
on the list of contributories as a present share- 
holder. 

(2) Liability for statements — by directors in- 
fluencing strangers commented on (see No. 1573, 
ante), — Re Royal British Bank, Nicol’s Case 
(1859), 3 De G. & J. 387 ; 28 L. J. Ch. 257 ; 33 
L. T. O. S. 14 ; 5 Jur. N. S. 205 ; 7 W. R. 217 ; 
44 E. R. 1317, L. C. & L. JJ. 


Annotations : — As to (2) Consd. Spackman v, Evans (1868), 
L. R. 3 H. L. 171. Reid. Re Royal British Bank, Mixer’* 
Case (1859), 4 De G. Sc 3, 575 ; Conybeare v. New Bruns 
wick, etc., Co. (1860), 1 De G. F. Sc J. 578 : Re Roya! 
British Bank, Ex p. Frowd (1861), 30 L. J. Ch. 322 ; 
Re Overond, Gurney, Ex p, Oakes & Peek (1867), L. R 
3 Eq. 576 ; Western Bank of Scotland v. Addle, Addle v 
Western Bank of Scotland (1867), L. R. 1 Sc. Sc Div. 145 
Generally , Mentd. Re Home Counties Sc General Life Assce 
(1859), 33 L. T. 0. S. 196 ; Re London Sc Eastern Bankiiq 
Corpn., Exp, Longworth's exors. (1859), 29 L. J. Ch. 55 
Be Mexican Sc South American Co,, Grisewood Sc Smith’i 
Case, De Pass's Case (1859), 4 De G. Sc 3, 544 ; Re Nationa 
Patent Steam Fuel Co., Ex p. Worth (1859), 28 L. J. Ch 
589 ; Be National Assce. & investment Assocn. (Bank o 
Deposit), Exp. Davies, Exp, Abercom (1802), 31 L. 3, Ch 
828 ; Re Scottish Sc Universal Finance Bank, Ship'i 
Case (1865), 11 Jur. N. S. 331 : Re Cach&r Co., Ex p 
Lawrenoe (1867), 30 L. J. Ch. 490. 


2888. Whether direct proof necessary.] — 


Where a co.’s arts, of assocn. provided that “ no 
share shall be transferred without the approval 
of the board,” it is not necessary to show a direct 
approval by the board, but such approval may be 
interred from the way the shares have been dealt 
with in the co.’s books. — Re Branksea Island 
C o., Ex p, Bentinck (No. 2) (1888), 1 Meg. 23, 
C. A. 

ii. Consent hosed on Mistake or Misrepresentation, 

2384. Approval obtained by misrepresentation — 
Capacity of transferee — Infant.] — It is the duty of 
a transferor of shares in a joint-stock co. to see that 
the transferee is a competent person. Therefore 
where the holder of shares transferred to an infant, 
both the transferor & the co. being ignorant of 
his infancy, & the transfer was registered, the co. 
being ordered to be wound up five months after- 
wards : — Held : the transferor was a contributory 
in the place of the infant . — Re Joint Stock Dis- 
count Co., Mann’s Case (1867), 3 Ch. App. 459, n. ; 
15 W. R. 1124, L. J. 

Ann'ttations : — Folld. Re Imperial Mercantile Credit Assocn., 
Curtis's Case (1808), L. R. 6 Eq. 455. Refd. Re Blakely 
Ordnance Co., Lunsden's Case (1868), 4 Ch. App. 31 ; 
Re China Steamship Sc Labuan Coal Co., Capper's Case 
(1868). 3 Ch. App. 458 ; Re Orenver & Wheal Abraham 
United Mining do. (1872), 27 L. T. 597 ; Imperial Mer- 
cantile Credit Assocn., Richardson's Case (1875), 23 
W. R. 467. 

2385. Status of transferee — Consideration 

for transfer .] — Re Imperial Mercantile Credit 
Assocn., Williams’ Case (1869), L. R. 9 Eq. 
225, n. 

Annotations : — Folld. Re Imperial Mercantile Credit Assocn., 
Payne's Case (1869), L. R. 9 Eq. 223. Apld. Re Bank of 
Hindustan, China, & Japan, Rogers' Case (1871), 25 L. T. 
406. Reid. Re European Bank, Masters' Case (1871), 7 
Ch. App. 294, n. 

2386. .] — On the day prior to 

the stoppage of a limited co., a transfer of shares 
was executed by P. to L. for the stated considera- 
tion of £17, L. being described as a “ gentleman.” 
The transfer was sent by P.’s broker to the office 
of the co., where it was registered, & L.’s name was 
inserted on the register of members. Shortly 
afterwards, a voluntary winding up was resolved 
upon, which was afterwards ordered to be con- 
tinued under supervision. Three years afterwards 
the liquidators discovered that L., at the date of 
the transfer, was a clerk with a salary of 25s. 
a week in the same office as P., & that the real 
consideration was, not £17 paid by L. to P., but 
£5 paid by P. to L. to induce him to execute the 
deed. It was admitted that the transfer was out 
& out ; & the directors had power to decline to 
register any transfer if they did not approve of 
the transferee : — Held : the name of L. must be 
removed from the register of members & list of 
contributories, &> that of P. substituted . — Re 
Imperial Mercantile Credit Assocn., Payne’s 
Case (1809), L. R. 9 Eq. 223. 

Annotations : — Apld. Re Bank of Hindustan, China, Sc Japan, 
Rogers' Case (1871), 25 L. T. 406. Reid. Re European 
Bank, Masters' Case (1871), 7 Ch. App. 294, n. 

2387. .1 — In a co. where the 

directors had power to refuse a transferee, a share- 
holder sent in a transfer of his shares to a person 
described as a gentleman, in consideration of 
£1,326, expressed to be paid, & the directors 
registered the transfer. The transferee was a 
young man employed in a warehouse at a salary 
of less that £100 a year, & only gave a promissory 
note for the consideration. In the winding up of 
the co., on an application by the liquidator to put 
the transferor’s name on the list of contributories: 
—Held: assuming that an out-&-out sale was 
intended, the transferee was mis-described & the 
consideration mis-stated, & the transferor’s name 
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must therefore be put on the list. — Re Bank op 
Hindustan, China, & Japan, Rogers* Case (1871), 
25 L. T. 406 ; sub nom. Re Bank op Hindustan, 
China, & Japan, Ltd., Snow’s Case, 19 W. R. 
1057. 

Approval given by mistake.]— See No. 2440, post. 

(d) Refusal of Consent 
i. In General . 

2388. What amounts to — Refusal to register — 
Whether disapproval within article avoiding dis- 
approved transfers.] — By the arts, of assocn. of a 
co. it was provided that the directors might refuse 
to register a transfer of shares while the share- 
holder making the same was indebted to the co., 
or if they should consider the transferee an 
irresponsible person. It was also provided that 
persons becoming entitled to shares in conse- 
quence of the death, insolvency, or bkpcy, of a 
shareholder might be registered on the production 
of such evidence as might from time to time be 
required by the directors, & that any transfer or 
pretended transfer of shares not being approved 
by the directors should bo absolutely void. 

A holder of shares in the co. executed transfers 
of such shares to the nominees of a bank as a 
security for advances. The co. refused to register 
these transfers, on the ground that the transferor 
was indebted to the co. Subsequently, the trans- 
feror having filed a liquidation petition, a trustee 
in liquidation was duly appointed. Such trustee, 
with the consent of the bank & their nominees, 
applied to the directors of the co. to be registered 
as the owner of the shares, but they refused the 
application. The bank, though consenting to the 
trustee’s registration, had never waived their 
security : — Held : the declining to register the 
transfers by the directors was not a disapproval 
of them so as to render them void withm the 
meaning of the arts. ; the trustee was not entitled 
to the shares within the meaning of the arts, 
so long as the transfers remained in force ; & the 
trustee was not entitled to be registered, not- 
withstanding the consent of the transferees. — 
Re Cannock & Rugeley Colliery Co., Ex p. 
Harrison (1885), 28 Ch. D. 363 ; 54 L. J. Ch. 
554 ; 53 L. T. 189, C. A. 

2389. Board equally divided.] — Re Hackney 

Pavilion, Ltd,, [1923] W. N. 346. 


2390. Power to refuse — Renunciation in favour 
of nominee.] — Re Pool Shipping Co., Ltd., No. 
2282, ante. 

2391. Whether valid — General resolution to 
register no further transfers — Resolution bond fide.] 

— (1) If directors in the fair & bond fide exercise of 
their powers under the co.’s contract, as managers 
of the co., & in circumstances which make it a 
reasonable act of management, resolve not to 
record future transfers which may seriously affect 
& alter the liability of the partners, the resolution 
will be effectual, & the directors in declining to 
record the transfers cannot be held to be in default 
within the meaning of sect. 35 of the 1862 Act. 
Before the commencement of the winding up, but 
after the stoppage, & after the publishing of a 
notice by the directors calling a special general 
meeting of the shareholders of the City of Glasgow 
Bank, for the purpose of passing a resolution to 
have the bank wound up by reason of its irre- 
trievable insolvency ; & after a resolution by the 
directors that they would not record any future 
transfers, one of four trustees whose names 
appeared as such on the bank register resigned 
his office of trusteeship under Trusts, S. Act, 1861 
(c. 84), s. 1, with the consent of his co-trustees & 
the beneficiaries. A notarial copy of the resigna- 
tion was sent the next day to the bank, but the 
directors refused to alter the register by affixing 
a note, or in any other way : — Held : the resigna- 
tion was too late to exempt the trustee from 
personal liability. 

(2) The trustee’s resignation of his trusteeship 
alone would not terminate his liability. He ceased 
to be a trustee : but it remained for him to ter- 
minate his liability in respect of the bank by a 
transfer, or something equivalent to a transfer, 
of his shares (Lord Cairns, C.). 

(3) After the issuing of the shareholders & the 
public of a circular calling a meeting, with a 
view to the necessary resolution for a voluntary 
winding up, it is too late for any shareholder to 
part with his shares, either to the co-partnership 
itself or to any other person (Lord Selborne). — 
Re City of Glasgow Bank, Mitchell’s Case 
(1879), 4 App. Cas. 548, 567 ; sub nom . Mitchell v . 
City of Glasgow Bank & Liquidators, 40 L. T. 
758 ; 27 W. R. 873, H. L. 

2392. Company In pecuniary difficulties — 

Meeting summoned to pass resolution for winding 


PART III. SECT. 23, SUB-SECT. 6.— 
B. (d) i. 

m. What amounts to — Refusal to 
register — - Court may control absolute dis- 
cretion of directors. ] — Whore under the 
arts,. of assoon. the discretion of the 
directors of a oo. to refuse to register 
a transfer of shares is absolute, the ct. 
will nevertheless control such dis- 
cretion even although the directors in 
refusing the transfer believe thern- 
8 ©lves to be acting in the best interests 
of the oo. p & not actuated by any ill 
feeling towards the transferor or the 
transferee. Such a discretion though 
the terms are absolute, is in the nature 
of a trust, & therefore must not be 
exercised capriciously or unjustly 
where directors refuse, on the cross- 
examination on their affidavits, to 
give their reason for declining to 
register a transfer of shares the ct. may 
infer the true reasons for such refusal 
from the evidenoe before it.— He Shaw 
& Go., Ltd., Hughes* Case (1896), 21 
V. L. R. 699.— AUS, 

n. — ; — Transfer of shares 

to nominee of shareholder — To increase 
voting power . The arts, of assoon. of 
a oo. provided that the registered 
holder of ten shares, or of any number 
of shares less than ten, was entitled 


to one vote. S. was tho holder of 
eight shares, & in order to increase 
his voting power he transferred one 
of his shares to a nominee. The arts, 
rovided that the shares should only 
e transferred at the discretion of the 
directors, & they refused to register 
the transfer on the ground that the 
object of the transfer was to inorease 
S.’s voting power. On motion to 
rectify the register of shareholders, the 
co. was ordered to register the transfer. 
— Re Manning River, etc., Co., Ltd. 
(1914), 14 S. R. N. S. W. 344.— AUS. 

o, — — — — — . ] — By the 

arts, of assocn. of a oo. incorporated 
in New South Wales, it was provided 
that shareholders should be entitled 
to vote according to tho number of 
shares held by them as follows : 
holders of one share to ten shares, one 
vote ; holders of eleven Bhares to 
twenty-five shares, two votes ; holders 
of twenty-six to fifty shares, three 
votes ; holders of over fifty shares, 
four votes. It was also provided that 
shares should be transferred only at 
the discretion of the directors : — 
Held : the directors might properly, 
in the exercise of their discretion, 
refuse to register a transfer of a share 
where the whole beneficial interest in 
the share was retained by the trans- 


feror & the transfer was made for the 
purpose of inoreasing the voting power 
of the transferor. — Manning River 
Co-operative Dairy Co. v. Shoe- 
smith (1915), 19 C. L. R. 714.— AUS. 

p. Power to refuse — Transferees 
indebted to company.) — Pltfs. held 
transfers of a large block of shares in 
deft. co. from deft. T., tho manager of 
the co. Deft. co. were subject to the 
Companies Act (Canada), & their head 
office in Can ana was at Dawson. 
Sect. 64 of the Act provides that no 
shares shall be valid until entry of any 
transfer is duly made in the register 
of transfers, & sect. 07 provides that 
the directors may decline to register 
any transfer of shares belonging to any 
shareholder who is indebted to the co. 
Deft. T. refused to allow the transfer 
of the shares to be registered at the 
head office at Dawson, &, in answer 
to a motion for a mandamus , asserted 
that pltfs. were indebted to the co., & 
that an action by the co. against pltfs. 
had been brought & was pending, to 
recover the amouut in which they were 
indebted, & also to restrain pltfs. from 
disposing of the shares of stock held 
by them, on the ground that they were 
wrongfully obtained by pltfs. from 
trustees for the co. : — Held: in these 
circumstances, a mandamus could not 
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up.] — On Sept. 28 Sc 29, 1878, a shareholder in a 
joint-stock banking co. sold, through his broker 
in the usual course of business, on the Glasgow 
stock exchange, his shares for settling day, Oct. 16. 
The name of the person in whose name the stock 
stood in the books of the co. was not made known 
to the purchasers, nor were the shares marked by 
numbers, but the brokers on the day of sale sent 
contract notes intimating the sale & purchase to 
their respective principals. On Oct. 2, the co. 
suspended payment, Sc the directors knew that its 
insolvency was irretrievable. On Oct. 6, an 
extraordinary meeting of the co.’s shareholders 
was summoned by circular for Oct. 22, to pass a 
resolution to wind up the co. voluntarily, on 
account of its insolvency. On Oct. 11, the seller 
was informed that the co. had been the purchasers, 
they having the power to purchase their own stock 
by their arts, of copartnership. On Oct. 15, the 
co. refused to prepare a transfer of the stock to 
themselves ; Sc on Oct. 18 they refused to register 
an unilateral deed of transfer which was delivered 
to them by a notary public. On Oct. 19, the share- 
holder presented a petition for rectification of the 
bank’s register by the deletion of his name there- 
from. On Oct. 22, the extraordinary resolution 
to wind up voluntarily was passed. The liqui- 
dators placed the shareholder’s name on the list 
of contributories. In a question under 1862 Act, 
s. 35 : — Held: (1) it would have been improper 
for the directors under the circumstances to have 
registered the transfer on Oct. 16, &, therefore, the 
shareholder’s name was rightly included in the 
list of contributories ; (2) it was unnecessary in 
this case to decide whether the contract of sale 
was null Sc void under 30 & 31 Viet. c. 29 ; (3) applt. 
was liable as a contributory in the winding up of 
the co., Sc the directors had been guilty of no 
default or unnecessary delay within 1862 Act, 
s. 35, in refusing to execute the transfer of his 
shares. — Mitchell (Nelson) v. City op Glasgow 
Bank (1879), 4 App. Cas. 624 ; 27 W. R. 875, 
II. L. 

Annotation: — As to (3) Retd. McKllistrim v. Ballymacolligot 
Co-op. Agricultural & Dairy Soo., [1919] A. C. 548. 


Confined to powers in articles — Refusal to 

prevent legitimate increase of voting powers.] — 

See Nos. 2402, 2421, post. 

Under particular powers.] — See Sub-sect. 5, 

B. (d) ii., iii. Sc iv., post . 

Where lien on shares claimed by company.] — 

See Nos. 2164, 2165, 2187, ante . 

ii. Where Transferor Indebted to Company . 

2393. Right to refuse.] — Boaler v . Brodhurst 
(1894), 10 T. L. R. 426, H. L. 

2394. What is indebtedness — Calls — Notice of 
call before transfer — Call payable after transfer.] — 

A call was made on the snares of a joint-stock 
co., payable 21 days at least after notice. After 
notice, Sc before the day of payment, a share- 
holder transferred his shares, & gave notice thereof 
to the co. in pursuance of the deed of settlement, 
which provided that, after such notice, a share- 
holder should be at liberty to transfer. By a 
subsequent clause it was provided that no transfer 
should be complete, nor should any person be 
registered as a shareholder until he had bound him- 
self to abide by the covenants in the deed of 
settlement : — Held : the co. was not bound to 
register the transfer, the call not having been 
paid. — R. v . Phcenix Life Assurance Co. (1859), 
33 L. T. O. 8. 120. 

2395. Resolution for call before 

transfer lodged — No sufficient notice of call.] — 

While half the call on the original allotment of 
shares in a joint-stock co., limited, was due Sc 
unpaid, It., a shareholder, executed a transfer of 
his shares, but the co. refused to register it. Ho 
then paid the half-call due, Sc again tendered 
the transfer to be registered. The directors again 
refused to receive it, Sc the secretary informed R. 
that some days before he had so paid the half -call, 
the directors had made a fresh call, payable on a 
day named a few months after, but he did not 
state at what place or to whom the call was to be 
paid. By the deed of assocn. of the co. it was 
provided, that a call should be deemed to be made 
when the resolution of the board of directors 
authorising such call should be passed ; Sc notice 
was to be given to shareholders of the time & 
place of payment, Sc of the persons to whom a 


bo granted, to grant. It, the ct. would 
have to docide the issue raised in the 
pending action, without hearing the 
evidence, Sc pltfs. were not entitled to 
an interim injunction to restrain deft, 
co. from holding special & general 
meetings of shareholders until the 
issue between pltfs. Sc defts. had been 
decided, & if pltfs. were right, they 
would have a romedy in damages. — 
Fuller v. Northern Light, Power 
Sc Coal Co. (1911), 19 W. L. K. 175.— 
CAN. 


q. Must be exercised in good 

faith. ] — -Where it was found that the 
real objections entertained by the 
direotors to the various transferees 
were (a) their connection as employees 
of the C. Mills with M. t the managing 
director of the C. Mills, Sc the personal 
animosity existing between J., the 
managing director of the M. Mills, Sc 
M. Sc (/>) the desire of the directors, 
of the M. Mills, that M. should not ada 
to his voting power at the meetings of 
the co., Sc ( c ) that therefore the objec- 
tions were not personal to appets. 
themselves : — Held : where the arts, 
of assocn. give a discretionary power 
to the direotors to refuse to register a 
transfer, Sc it appears that the directors 
have bond fide considered the matter, 
the cts. will not compel them to disclose 
their reasons, but if they do disclose 
their reasons or evidence is produced 
as to their reasons, the cts. will con- 


sider whether those reasons proceeded 
on a right or wrong principle ; Sc 
objections not personal to the trans- 
ferees do not constitute legitimate 
reasons. — Muir Mills Co., Ltd. of 
Cawnpore v. Condon (1900), I. L. Ii. 
22 All. 410.— IND. 

r. .] — Where the regis- 

tration of a transfer of shares in a co. 
is, under the arts, of assocn., subject 
to the approval of the transferee by 
the directors, the fact that the pro- 

S osed transferee is already a sharc- 
older does not entitle him to have the 
transfer registered as matter of course ; 
but it is discretionary with the directors 
to register the transfer to him or not, 
&, in the absence of evidonoe that the 
direotors have acted maid fide t their 
refusal to register cannot be ques- 
tioned. — He Dublin North City 
Milling Co. [1909] 1 I. R. 179 ; 43 
I. L. T. 121.— IR. 

s. Shareholder transferring shares 
after receiving notice of resolution to 
wind up company.] — Dodds v. Cosmo- 
politan Insurance Corpn., Ltd. 
(1915), 2 I. L. T. 106.— SCOT. 

PART III. SECT. 23, SUB-SECT. 5.— 
B. (d) ii. 

2393 i. Right to refuse.] — In an action 
against a harbour co. for refusing to 
register a transfer of stook by S. to 
pltfs.: — Held : the co. had no legal 


lien on the stock for harbour tolls due 
by S. to them, & could not therefore 
on that ground refuse to register the 
assignment. — McMurrich v. Bond 
Head Harbour Co. (1851), 9 U. C. 11. 
333.— CAN. 

2393 ii. .] — In an action for calls 

on stock the coroner who summoned 
the jury was a stockholder, but before 
receiving the venire , transferred his 
stock which waB not all paid up, to the 
president of the co. The Aot of In- 
corporation declared that no share- 
holder should be entitled to transfer 
his stock unless all calls wore paid : — 
Held : he had not divested himself of 
his interest Sc was not an impartial 
officer, Sc there must be a venire de 
novo. — Woodstock Ry. Co. v. Tuppkr 
(1869), 1 Han. 454.— CAN. 

t. What is indebtedness — Calls.] 
— Joint Stock Companies Act, 1887 
(c. 157), s. 44, enacts that the directors 
of the co. may call in Sc demand from 
the shareholders thereof respectively 
all sums of money by them subscribed, 
including therefore the 10 per cent 
mentioned in sect. 45, at such times 
Sc places Sc in such payments or instal- 
ments as the letters patent or this 
Act or the bye-laws of the co. require 
or allow. In an action for a call : — 
Held : sect. 45 is directory only. Sc the 
neglect of the direotors to make the 
call thereunder did not put deft, in 
arrear for the 10 per cent in respect of 
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call was to be paid ; &, further, that the directors 
might decline to register any transfer of shares 
made by any shareholder who was indebted to 
them : — Held : after the half -call had been paid, 
it was the duty of the directors to have registered 
the transfer, & the new call made by them did 
not, under the circumstances of the case, make R. 
indebted to the co., so as to justify their continued 
refusal to enter the transferee’s name on the 
register as the holder of the shares. — R. v . Inns 
op Court Hotel Co., Ltd. (1863), 2 New Rep. 
397 ; 32 L. J. Q. B. 369 ; mb nom. Rudolph v. 
Inns op Court Hotel Co., 8 L. T. 551 ; sub nom . 
R. v . Inns op Court Hotel Co., Ltd.. Ex p. 
Rudolf, 11 W. R. 806. 

Annotation Consd. Re Cawley (1889), 42 Ch. D. 209. 

See, generally , Sect. 21, sub-sect. 3, ante . 

2396. Whether call paid — Tender of 

company’s overdue interest coupons.] — A. executed 
a transfer of his shares in a co., & sent it to B. to 
be left with the secretary for registration, together 
with £320, being the amount then due for calls on 
the shares, payment of which was required by the 
arts, of assocn. before any transfer could be 
recognised. B. appropriated the £320, but ten- 
dered to the secretary, in payment of the amount 
due from A. for calls, certain overdue coupons, 
or interest warrants, payable in respect of de- 
bentures of the co. which had been issued to B., 
& on some of which equities were attaching as 
between himself & the co. : — Held : the tender 
of these coupons, which were subject to all the 
equities attaching to them as between B. & the 
co., was not a payment, or anything equivalent 
to a payment, of the amount due from A. for calls, 
& consequently the co. were not bound to register 
the transfer, & A. remained liable for the shares. — 
Re European Central Ry. Co., Holden’s Case 
(1869), L. R. 8 Eq. 444 ; 21 L. T. 197 ; 17 W. R. 
875. 

Compare Sect. 21, sub-sect. 6, ante, 

2397. Dishonoured bills renewed — Renewed 

bills not matured.] — Re London, Birmingham & 
South Staffordshire Banking Co., Ltd., No. 
2164, ante. 

2398. Debt due & payable.] — Re Stockton 

Malleable Iron Co., No. 2165, ante . 


2399. 1862 Act, Table A, art. 10 — Applica- 

tion of clause — Transmission by devolution of 
law.] — 1862 Act, Sched. 1, Table A., art. 10 does 
not apply to persons claiming shares by trans- 
mission under art. 13 of the Table. Therefore, 
where a co. has adopted Table A. as its arts, of 
assocn., it cannot refuse to register the name of a 
trustee in bkpcy. of a shareholder on the ground 
that the shareholder is indebted to the co. — 
Re Bentham Mills Spinning Co. (1879), 11 Ch. 
D. 900 ; 48 L. J. Ch. 671 ; 41 L. T. 10 ; 28 W. R. 
26, C. A. 

2400. Indebtedness on any 

account.] — The provision in 1862 Act, Sched. 1, 
Table A, art. 10 — that “ the co. may decline to 
register any transfer of shares made by a mem- 
ber who is indebted to them” — is not limited 
to cases where the member is indebted for calls 
or otherwise in respect of the particular share 
proposed to be transferred, but enables the co. 
to decline to register the transfer if the member is 
indebted to them on any account whatever. — 
Ex p. Stringer (1882), 9 Q. B. I). 436. 

See , now, 1908 Act, Table A, arts. 9, 20. 

2401. Time for ascertaining.] — (1) Under 1862 

Act, s. 22, the right to transfer his shares is 
incident to every shareholder ; &, therefore, a 

director-shareholder has as much right as any 
ordinary shareholder to transfer his shares & to 
have his transfer registered, unless he falls within 
a provision in the co.’s arts, of assocn. enabling 
the directors to refuse registration where the 
shareholder seeking to transfer is “ indebted to the 
co. in respect of calls or otherwise ” ; & the ct. 
will, on an application by the director-shareholder 
under 1862 Act, s. 35, exercise its power of com- 
pelling registration provided there is no equity 
against him as director, such as having been party 
to a postponement of a call to enable him to get 
rid of his shares & so evade liability. 

(2) Where the arts, of assocn. of a limited co. give 
the directors a discretion to refuse to register a 
transfer of shares by a shareholder if he is indebted 
to the co., the time at which it is to be ascertained 
whether he is indebted or not is when the transfer 
is sent to the proper officer of the co. for regis- 
tration, & not when it subsequently comes before 


his shares so as to prevent his making 
a transfer of them. Deft, did make a 
transfer in the transfer book of pltf.’s 
assocn. but subsequently the directors 
of pltf.’s assocn. passed a resolution 
that deft. ’s among othor transfers 
should not be assented to after which 
resolution they made tho call In 
question : — Held : the transfer was 
validly made & on its being made 
deft, ceased to be a member of 
pltf . *s assocn. — O ntakio* I n vestment 
Assocn. v . Sirn (1890), 20 O. K. 440.— 
CAN. 

a. .] — Motion by trustees 

of the marriage settlement of M. to 
whom 600 fully paid-up shares of a co. 
incorporated under the Dominion 
Companies Act had been assigned & 
for a mandamus to the co. compelling 
them to register such transfer. The 
co. had refused to register on the ground 
that at the date of such application M. 
was indebted to the co. in respect of 
calls on other shares : — Held ; It. S. C., 
c. 79, s. 67, permitting the directors 
to refuse to register a transfer of shares 
belonging to a shareholder who is 
indebted to the oo. applies to an in- 
debtedness oxisting concurrently with 
ownership Sc not to an indebtedness 
arising after a transfer has l 
Sc the mandamus was 
Re Polson Iron Works 
O. W. It. 84 ; 3 O. W. N 
D. L. R. 193.— CAN. 


2398 i, Debt due & payable .] — 

A limited co., incorporated under Com- 
panies Acts, haB, at common law, a 
light of retention over the shares of a 

E artner in security of debts due by 
im to the co. The arts, of assocn. of 
a limited co. bore that the co. should 
have a first Sc permanent lien on the 
shares of members for any debts due 
by them, & might refuse to register a 
transfer by such members. The trustee 
of a bkpt. shareholder, who owed the 
co. money, applied to be put upon the 
register of shareholders, in respect of 
the bkpt.’s shares, & founded on ono 
of tho aits, of assocn., which provided 
that any one becoming interested in a 
share in consequence of the bkpcy. of a 
shareholder might be registered : — 
Held : the co. had a lien over tho 
shares in respect of the debt duo to 
them, both at common law Sc under 
tho arts., & wore entitled to decline tho 
application. — Sharp (Bell’s Trustee) 
v. Coatbridge Tin Plate Co., Ltd. 
(1886), 14 It. (Ct. of Sess.) 246.— SCOT. 

239811. .] — A lion conferred 

upon a co. by its arts, of assocn. on all 
shares registered in the name of a 
member for his debts to the co. such 
member’s title to transfer the same, 
while he remains indebted, boing 
thereby made dependent on the 
approval of the directors, is valid. 
Such lien may be discharged by a 
new arrangement between creditor Sc 


debtor, the terms of which are incom- 
patible with its retention or which 
show an intention to waive it. Where 
an indebted shareholder applied to the 
co. for time & tho indulgence was 
granted in consideration of his giving 
a promissory note & authorising cer- 
tain shares, other than those on which 
there waB such a lien, to be sold on 
default without the delay prescribed 
by the arts. : — Held : no liiiiitation of 
the lien was thereby contemplated by 
either party, & a transfer by the 
indebted shareholder of the shares 
subject to tho lien, without the approval 
of the directors, should be refused. — 
Bank op Africa v. Salisbury Gold 
Mining Co., Ltd. (1890), 11 N. L. K. 
41 ; (1891), 13 N. L. 11. 94.— S. AF. 

b. Transfer of fully 

paid shares by owner of fully-paid <& 
portly -paid shares — Refusal to register.] 
—The holder of fully -paid shares in a 
limited co.. Sc also of partly-paid 
shares on which a call was due, trans- 
ferred tho fully -paid shares to a third 
party for onerous consideration. Tho 
transferee presented tho transfer for 
registration, Sc according to thb exist- 
ing regulations of the co. was then 
entitled to be put on the register. 
Thereafter the oo., by special resolution 
duly confirmed. Sc for the purpose of 
defeating this application altered the 
arts, of assocn. to tho effect of giving 
the co. a lien on all shares registered 


>een made, 
granted. — 
(1912), 22 
. 1269 : 4 
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a board-meeting for registration. Thus, where 
H., a shareholder, who was also a director, executed 
a transfer of his shares for value, & thereupon the 
transferee sent it in to the secretary of the co. for 
registration as required by the arts, of assocn., & 
shortly afterwards the transfer was submitted by 
the secretary to the directors at a board-meeting 
for registration, but the board declined to register 
it, & passed a resolution for a call : — Held : 
under the co.’s arts, of assocn. the directors had a 
discretion to refuse registration only where the 
shareholder seeking to transfer was “ indebted to 
the co. in respect of calls or otherwise ”5 &, as 
H. was not so indebted at the time his transfer was 
sent in to the secretary, they were bound to 
register, even though he was a director & was 
aware when he executed the transfer that a call 
was imminent. 

(3) A resolution for a call, to be valid, must 
state not only the amount of the call, but also the 
time at which it is to be paid. Thus, where the 
directors of a co. passed a resolution for a call, & 
the resolution fixed the sum per share to be called 
up, but loft the date at which it was to be paid in 
blank, & some time afterwards a resolution was 
passed fixing the date for payment, & notices of 
the call were sent to the shareholders : — Held : 
there was no proper call made until the second 
resolution fixing the date of payment, & the 
second resolution did not, in point of date, relate 
back to the first. — Re Cawley & Co. (1889), 42 
Ch. D. 209 ; sub novn. Re Cawley & Co., Ltd., 
Ex p. Hallett, 58 L. ,T. Ch. 633 ; 61 L. T. 601 ; 
37 W. R. 692 ; 5 T. L. R. 549 ; 1 Meg. 251, C. A. 
Annotation: — As to (2) Consd. Re Ottos Kopje Diamond 

Mines, [1893] 1 Cli. 618. 

iii. Where Transferee Objectionable . 

2402. Objecting to person of transferee — Refusal 
to register transfer to nominee to increase voting 
power.] — A co. with unlimited liability was formed 
in 1843, under a deed of settlement, & was after- 
wards provisionally registered under 1844 Act. 


By their deed of settlement no shareholder was 
have more than twenty votes, however large tj 
number of shares held, & the directors had pow 
to approve or disapprove of any person propos* 
by a shareholder as a transferee of his shares, 
difference arose among the shareholders as to tl 
management of the co., & pltf., who was a larj 
shareholder, transferred some of his shares to oi 
person for value, & other shares to another perse 
as trustee for himself, in order to increase his votir 
power. The directors refused to approve of tl 
transfers, not from any personal objection to tl 
transferees, but on the ground that the transfei 
were colourable, & were intended to increa* 
the votes of the transferor : — Held : ( 1 ) tli 

co. was not a mere partnership, but came withi 
the laws applicable to joint stock cos. ; ( 2 ) th 
directors had no power to refuse a transfer, whic 
was a right of property, except upon person* 
objection to the transferee. — M offatt v. Far 
quhar (1878), 7 Ch. D. 591 ; 47 L. J. Ch. 355 
38 L. T. 18 ; 26 W. R. 522. 

Annotations : — As to (2) Apld. Re Ceylon Land & Produc 

Co., Ex p. Anderson (1891), 7 T. L. R. 692. Held. R< 

Bell, Ex p . Hodgson (1891), 65 L. T. 245. 

See, also , Nos. 2404, 2421, post 

2403. Transferee undesirable as having interests; 
in business or company of same nature — Member ol 
rival company.] — Re Ytjruari Co., Ltd. (1889), 
6 T. L. R. 119, C. A. 

2404. Membership of transferee contrary to 
interests of company — Confined to personal 
grounds.] — A power for directors to refuse to 
register transfers of shares if “in their opinion it 
is contrary to the interests of the co. that the 
proposed transferee should be a member thereof ” 
only justifies a refusal to register upon grounds 
personal to the proposed transferee. It does not 
justify refusal to register transfers of single shares 
or shares in small numbers because the directors 
do not think it desirable to increase the number 
of shareholders, or because they think that the 
transfer is not bond fide, but that the transferee 
is the mere nominee of the transferor, & the 
transfer is made to increase the number of share- 
holders who will support him in a policy which 


debts, liabilities & engagements, solely 
or jointly with any other person, to or 
with the co. whether the period of the 
payment, fulfilment, or discharge 
thereof shall have actually arrived or 
not, ** etc. ‘ ' The directors may decline 
to register any transfer of shares.** 
There was also a power of sale to en- 
force the lien. A shareholder against 
whom the 00 . had an action pending 
applied to the co. to register a transfer 
of nis shares. Jt was proved that the 
transferee was an active trade rival of 
the co., & that the transfer was dated 
subsequent to the initiation of the 
proceedings against the transferor. 
Also that the directors of a meeting* 
fully discussed Sc considered the ques- 
tion of the respective rights Sc positions 
of the transferor Sc transferee, Sc re- 
fused to register the transfer. The 
directors opposed the application, on 
the ground that it would do inimical to 
the 00 . ’s interests to register the transfer, 
& also that they had a lien over the 
shares pending the result of the litiga- 
tion : — Held : the question of regis- 
tration was one essentially for the 
directors; that they hod acted honestly, 
Sc with excellent reason. Sc they had a 
right to refuse, at their discretion, to 
register any transfer of appot.*s shares 
until the determination 01 the pending 
litigation ; Sc there was reasonable 
ground for supposing that appet. was 
under an existing liability within the 
meaning of the arts. — Re Maxwell, 
Ex p. Donald Sc Winchester (1910), 
29 N. Z. L. R. 531.— N.Z. 


in the name of a member for all calls 
duo on any shares registered in the 
name of such member, Sc refused to 
register the transfer until tho call due 
on the partly-paid shares had boon 

S aid. In a petition for rectification of 
tie register : — Held : the right of the 
transferee to be put on the register 
was not affected by the resolution 
passed subsequent to the date of the 
transfer, & he was in the same position 
as on the date when the transfer was 
presented for registration, Sc he was 
entitled to be put on the register 
accordingly. — M* Arthur (W. & A.), 
Ltd. (Liquidator) v . Gulp Line, 
Ltd., [1909] S. C. 732 ; 46 Sc. L. R. 
497 ; 1 S. L. T. 279. — SCOT. 

PART III. SECT. 23, SUB-SECT. 5.— 
B. (d) iii. 

0 . Transferee personally objection • 
able ,] — Where directors of a 00 . are 
empowered by tho arts, of assocn. to 
decline to register any transfer of 
shares not fully paid up, or any 
transfer of any shares to any person 
of whom they do not approve, or to 
enter the name of the transferee in the 
register of members in respect of the 
shares, such power will entitle them to 
decline to place on the register of share- 
holders the name of a person who, in 
consequence of the death of a member 
having shares not fully paid, has under 
the artB. been elected by the exor. as 
transferee of the shares in his stead, 
but of whom the dirootors do not 


approve. — Australian Deposit Sc 
Mortgage Bank, Ltd. v. Robertson 
(1897), 22 V. L, R. 549.— AUS, 

2403 i. Transferee undesirable as 
having interests in business or company 
of same nature — Member of rival com- 
pany.) — A power given by regulations 
In absolute Sc general terms to directors 
of cos. to refuse to register a transfer 
of shares must be exercised with due 
regard to interests of shareholders of 
the co. Sc those of the transferee, & 
possibly oIbo with due regard to in- 
terests of transferor Sc creditors of co. 
Where directors in exercise of such 

S ower have refused to register transfer 
le ct.. on application by the transferee 
to rectify the register of co. will not 
sot aside the decision of the directors 
if they have acted honestly Sc within 
their powers. 

Arts, of a oo. provided that the 
directors may decline to register 
transfer of shares except by operation 
of law : — Held : the directors had 
power to refuse to register a transfer 
of shares on ground that transferor 
was conducting a rival business to the 
oo. 6c was stated to be actually desirous 
of purchasing co.’s business. — Re Mont 
de Pi&rjft Loan Sc Deposit Co., Ltd., 
Ex p . Alexander 8c Aur, [1907] 
V. L. R. 660.— AUS. 


2408 U. 


-.] — The arts, of 


assocn. of a limited oo. contained the 
following provisions : “ The oo. shall 
have a first 6c paramount lien upon 
the shares of each member for his 
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disapprove . — Be Bede Steak Ship- 
™ t Oo [1917] 1 Ch. 123 ; 88 L. J. Ch. 65 i 
U6^L. T. 680 ; 33 T. L. R. 13 ; 61 Sol. Jo. 26, 

A. O.J 08 . 

ktnson . 

& Phillips 
290. 

„ jE a P s * ere ® man °* straw — Transfer to .avoid 
liability*] See Sub-sect. 13, B. (6), post. 


iv. Where Article provide# for Alternative 

Transferee . 

2405. Alternative purchase of shares by company 
— Company without funds.]— The deed of settle- 
ment of a joint-stock banking co. provided that 
no person should become a shareholder without 
the consent of the directors ; & in case the board 
should refuse to consent to any transfer of shares, 
they should, at the request of the holder, be obliged 
to purchase the same out of the funds & on behalf 
of the co., at a price, in case the parties should | 
not agree, to be fixed by arbitration. Pltf. con- 
tracted to sell his shares, but the board refused to 
consent to the transfer, & he then required the 
board to purchase them. Pltf.’s shares not being 
purchased for the co., he filed Ms bill to compel 
the co. to purchase the shares: — Held: (1) the 
fact that, at the time the application was made by 
pltf, to the board to purchase Ms shares out of 
the funds & on behalf of the co., & thenceforward, 
the co. had no funds applicable to the purchase j 
of shares, was a defence to the equity of pltf., | 
founded on the provisions of the deed to compel j 
such purchase, & it did not follow from the absence j 
of such funds of the co. that the board of directors 
was, under all circumstances, bound to adopt the I 
alternative of permitting pltf. to transfer Ms ! 
shares to any other person ; (2) the question 
whether the board were justified by the facts of 
the case in refusing either to permit the transfer 
of the shares or to purchase them for the co., was a 
question to be tried in equity. — Taft v. Harrison 
(1853), 10 Hare. 489 ; 68 E. R. 1020. 

2406. Transfer to be approved If alternative 
transferee not found — Power of directors.] — (1) The 
A. co. entered into an agreement with the M. 
corpn. that all its business should be transferred 
to the corpn., & that its shareholders should be 
entitled to shares in the corpn. in exchange for 
their shares in the co. But the co. was not 
formally dissolved or wound up. Afterwards the 
corpn., not being successful, was wound up volun- 
tarily. A few days before the commencement of 
the winding up, the former directors of the A. 
co., in the name of the co., entered into an agree- 
ment with the corpn. for a retransfer of the princi- 
pal part of the business of the co., & notice was 
. given to the shareholders that the co. had resumed 
business. A board meeting of the former directors 


was held in the same month, in wMch they sanc- 
tioned a transfer by 0., the solr. of the co., of 
2,145 shares for a nominal consideration. By the 
arts, of the co. the directors had no power to reject 
a transfer unless they found a substituted trans- 
feree. The co. was afterwards wound up, & C.’s 
name was settled by the Master of the Rolls on the 
list of contributories in respect of those shares : — 
Held: (James, L.J.), although the transfer was 
out & out, & therefore would have been valid if 
the co. had been a going concern, yet, the transfer 
of the business to the corpn. having been com- 

S leted, the shares were no longer capable of being 
ealt with, & the transfer was invalid (Hellish, 
L.J.), the co. not having been formally dissolved 
or wound up, the shares might still be dealt with, 
& the transfer was good. 

(2) The deed of settlement of a co. provided 
that where a shareholder wished to transfer his 
shares he should leave notice at the office of the 
co., & the directors should consider the proposal, 
& signify their acceptance or rejection of the pro- 
posed transferee : & if they should reject the 
proposed transferee, & should not, witMn fourteen 
days, procure some other person to take the shares 
at the market price, the proposed transferee should 
be considered as approved by the directors, & 
should be entitled to take the transfer accordingly : 
— Held : (Mellish, L.J.), the directors had not an 
absolute power to reject a proposed transferee ; 
but could only do so if they could provide a sub- 
stitute for him. — Re Accidental Death Insur- 
ance Co., Chappell’s Case (1871), 6 Ch. App. 902 ; 
25 L. T. 438 ; 20 W. R. 9, L. JJ. 

Annotations : — As to (1) Folld. Re Accidental Death Insce., 
Allin’s Case (1873), L. It. 10 Eq. 449. Distd. Re Taurine 
Co. (1883), 25 Ch. D. 118. 

See , al 80 t No. 2380, ante . 

v. Effect of Refusal. 

2407. Whether notice of refusal to register 
necessary.] — Re European Central Ry. Co., 
Gustard’s Case, No. 1672, ante. 

2408. Whether directors must give reasons.] — 
The deed of settlement of a life insurance co. 
provided that any shareholder should be at liberty, 
to transfer his shares to any other person who was 
already a shareholder, or who should be approved 
by the board of directors, & that no person not 
being already a shareholder, or the exor., etc., 
of a shareholder, should be entitled to become the 
transferee of any share unless approved of by the 
board : — Held : the directors were not bound to 
disclose their reasons for rejecting a transferee, pro- 
vided they had fairly considered the question at 
a meeting of the board ; &, in the absence of 
evidence to the contrary, the ct. would take for 
panted that they acted reasonably & bond fide ; 
if there is evidence to show that directors who have 
such a power have exercised it capriciously or 


PART III. SECT. 23, SUB-SECT. 5.- 

B. (d) v. 

d. Transfer before liquidation of com 
pany — - Refusal of directors to registc 
— Court wiU not exercise directors * dis 
cretum after liquidation . )— -Upon at 
a PPfipfttI°n by H. to have registe: 
rectified by removing his name trove 
register & substituting name of 0. ai 
shareholder : — Held : the director! 
having power to decline to accept b 
transfer the ct. had no jurisdictior 
after the oo. had gone into liquidator 
to exercise the discretion which res tec 
with the directors . — Re Chatswobte 
Estate Co.. Ltd., Re Clarke, Ex p, 
Hartnell (1892), 18 V. L. R. 442.- 
AUS. 


e. Measure of damages.] — In an 
action against a harbour co. for refusing 
to register a transfer of stock by S. to 
pltfs. : — Held : as to the shares for 
which pltfs. were entitled to recover, 
they were entitled only to their value 
at the time of demand Sc refusal to 
transfer ; but the jury having allowed 
a larger sum, Sc this question not having 
been pressed on the argument, the ct. 
did not reduce the verdict. — M cMur- 
rioh v. Bond Head Harbour Co. 
(1851), 9 U. C. R. 333. — CAN. 

f. —.3 — The C. Syndicate was 
composed of three directors of the co. 
Sc the wife of one of them. The 
syndicate were owners of a fund of 

250,000 shares of 81 each in the co. 


out of which 10,000 shares were issued 
to pltf. in consideration of agreeing to 
become a director in the co. He subse- 
quently decided not to become a 
director Sc returned the 10,000 to B„ 
one of the syndicate, who handed him 

2,000 shares back in consideration of 
services. Pltf. subsequently had a 
purchaser for 1,000 or these shares. 
The co. then demanded the 2,000 back 
Sc instructed their agents not to 
register the transfer of any of the 

2,000 shares on the ground that he 
had obtained them by fraud, i.e., on 
the representation that he would 
become a director of the co. The co. 
alleged that the shares belonged to the 

C. Syndicate. In an action for a 
declaration as to the ownership of the 
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unfairly, the ct. has jurisdiction to interfere, & 
this jurisdiction may be exercised on a summons 
under 1862 Act, s. 35 . — Re Gresham Life Assur- 
ance Society, Ex p. Penney (1872), 8 Oh. App. 
446 ; 42 L. J. Ch. 183 ; 28 L. T. 150 ; 21 W. E. 
186, L. JJ. 

Annotations : — Distd. Moffatt v. Farquhar (1878), 7 Ch. D. 
591. Apld. Cassel v. Inglis, [1916] 2 Ch. 211 ; Re Bede 

S. S. Co., [1917] 1 Ch. 123 ; Weinberger v. Inglis, [1919] 
A. C. 606. Held. Re Bell, Ex p. Hodgson (1891), 65 L. T. 
245 ; Re Coalport China Co., [1895] 2 Ch. 404 ; Re 
Hannan's King (Browning) Gold Mining Co. (1898), 14 

T. L. R. 314 ; McEllistrim v. Ballymacelligott Co-op. 
Agricultural & Dairy Soc., [1919] A. C. 548. Mentd. 
Weinberger v. Inglis, [1918] 1 Ch. 133. 

2409, ,] — The rule that directors who have 

power to refuse to register a transfer of shares are 
not bound to disclose their reasons for refusing, if 
they have considered the question & have acted 
bond fide , applies to cases where their power is 
limited to particular grounds for refusal as well 
as to cases where their power is absolute . — Re 
Coalport China Co., [1895] 2 Ch. 404 ; 64 
L. J. Ch. 710 ; 73 L. T. 46 ; 2 Mans. 532 ; 12 R. 
462 ; sub nom. Re Coalport China Co., Ltd., 
Ex p . Middleton & Bell, 44 W. E. 38, C. A. 

Annotations: — Reid. Cassel v. Inglis, [1916] 2 Ch. 211; 
Re Bede S.S. Co., [1917] 1 Ch. 123 ; McEllistrim v. Bally- 
macelligott Co-op. Agricultural & Dairy Soc., [1919] A. C. 
548 ; Weinberger v. Inglis, [1919] A. C. 606. 

2410. Measure ml damages — Special contract 
between parties.]-— Skinner v. City of London 
Marine Insurance Corpn., No. 2216, ante . 

On rights of parties to specific performance — 
Against purchaser .] — See No. 2231, ante . 

Against vendor .] — See No. 2257, ante . 

As ground for rectification of register — Onus of 
proof .] — See No. 1372, ante . 


Sub-sect. 6. — Production of Share Certificate. 

2411. Necessity for — Discretion of directors.] — 

A shareholder executed a transfer of his shares, 


which he took, together with his certificate of 
shares, to the co.'s office for registration. He left 
the transfer, but refused to leave the certificate 
for the inspection of the directors: — Held : the 
ct. would not, on motion under 1862 Act, s. 35, 
compel the co. to register the transfer, & the ct. 
refused a motion for that object with costs. 

There was sufficient to justify the directors in 
requiring the document itself to be left for their 
inspection, I see nothing unreasonable in this 
requisition, & the Act gave them authority to 
make it (Romilly, M.E.). — Re East Wheat. 
Martha Mining Co. (1863), 33 Beav. 119 ; 2 
New Rep. 543 ; 55 E. R. 312. 

Annotation : — Refd. Hooper v. Herts, [1906] 1 Ch. 549. 

2412. .] — (1) H. was director of a co., 

& was the registered proprietor of certain shares, 
which he held as trustee for the co. R., believing 
II. to be absolute owner of the shares, lent money 
to him upon the deposit of the certificates as 
security. No transfer was executed, & no notice 
of the transaction was given to the co. After 
R.’s death, the co. discovered the fraud of H. & 
gave notice to R.’s extrix. that H. held the shares 
as trustee. After this notice H. executed a transfer 
of the stock to the extrix. ; & she then required 
the co. to register the transfer, & her name as 
proprietor of the stock, which they refused to do. 
Upon an application for a peremptory writ of 
mandamus to compel them to do so : — Held : 
the extrix. was not entitled to a mandamus , for 
that H. could not give a third person any title 
to the shares as against his ccstuis que trusty in the 
absence of any fraud or misrepresentation on their 
part ; & the fact that he was in possession of 
certificates which imported that he was absolute 
owner of the shares did not preclude the co. from 
setting up their right as against the bond fide 
j mtgee. without notice. 

(2) Whether a transfer of shares in a co. can or 
cannot be made without the production of the 
certificates of the shares is a matter entirely within 
the discretion of the directors. — Shropshire Union 
Railways & Canal Co. v . R. (1875), L. R. 7 


shares & for damages : — Held : the 
shares were the property of pltf., & he 
was entitled to damages ag&inHt the 
co. for its refusal to permit the transfer 
to the extent of $1,350, being the 
difference between the purchase price 
of the sale thus blocked & the price 
of the shares at the dato of the action, 
& It was immaterial that there was 
no binding contract between pltf. 
& purchaser. — Wolvkrton v. Black 
Diamond Oil Fields, Ltd., & Coaling 
SYNDICATE (1914), 30 W. L. R. 142 ; 
8 W. W. K. 471.— CAN. 

g. Refusal to register transfer — 
Unless transferees approved of certain 
change in company r s organisation — 
Transferees already members of com • 
pany .] — One of the arts, of assocn. of 
the C. Co, provided that the board of 
directors might docline to register any 
transfer of shares, unless the transferee 
were approved by the Board. A share- 
holder, holding 423 shares, became 
insolvent, & his shares thereupon 
vested in the Official Assignee who sold 
them. The purchaser required the 
Official Assignee to transfer the shares 
into the names of two nominees, viz., 
200 shares to the name of one nominee, 
& 223 shares to the name of the other. 
The Official Assignee executed the 
necessary transfer deeds & sent them 
to the co. with a request that the 
shares might be transferred accord- 
ingly. The proposed nominees were 
already members of the co. & registered 
holders of Bhares in it, & no objection 
was taken to them in their personal 
capacity. The directors, however, de- 


clined to approve of the transferees & 
to register the transfer, unless the 
transferees would pledge themselves 
to approve a certain change in the 
mode of remunerating the agents of 
the co. which tho directors desired to 
effect, k which they believed would be 
very advantageous to the co. The 
transferees refused to pledge them- 
selves in any way as to their future 
action & brought this suit to enforce 
registration of the transfer : — Held : 
the directors were bound to register 
the transfers. — Kaikhosro Munchekji 

HEBRXmANECK V . COORLA SPINNING & 
Weaving Co. (1891), I. L. R. 16 Bom. 
80.— 1ND. 

h. Articles providing that directors 
might refuse to register transfer — Trans- 
feree's title incomplete — Approval of 
directors to transfer not obtained.) — G. 
bought some shares in the B. Co. & 
applied to tho directors for registration 
as a shareholder in respect of the 
shares bought. The directors refused 
the application, giving no reason for 
so doing. G. now applied to the ct. 
for an order compelling the direotors 
to register him as a shareholder. The 
arts, of assocn, of the co. provided, 
inter alia , that any shareholder might, 
with the sanction of the board of 
directors, sell or dispose of & transfer 
all or any of his shares to any other 
person approved by the board who 
shall not be bound to assign any reason 
for the withholding of such sanotion : 
— Held: G. was a transferee whose 
title was not complete, inasmuch as 
the requisite sanction to the transfer 


had not been obtained, &, therefore, 
there was no privity between him & 
the directors of the co., & he had no 
right to complain. — Re Bombay Fire 
Insurance Co., Ltd., Ex p. Gilbert 
(1892), I. L. R. 16 Bom. 398.— IND. 

k. .] — -A. sold to B. certain 

shares in a co. whose arts, of assocn. 
provided, as was known both to A. & 
B. at the date of tho sale, that the 
directors might without assigning any 
reasons refuse to register any transfer 
of shares to any person not approved 
of by them. In an action at the 
instanoe of A. against B. decree was 
pronounced ordaining B. to pay the 
price of the shares in exchange for a 
transfer of shares in ordinary form. 
B. thereupon paid the price & having 
received a transfer from A. presented 
it to the co. The eo. refused to register 
B. as proprietor of the shares or pay 
him any dividends accruing on the 
shares. A. whose name remained on 
the register declined to receive from 
the co. the dividends accruing on the 
shares. In an action at the instanoe 
of B. against A. ; — Held: (1) B. had 
tho sole beneficial right, title, & interest 
in the shares & dividend thereon ; (2) 
the shares were held by A. & his heirs, 
etc., for behoof of B. so long as A.'s 
name should remain on the share- 
holder's register, & B. continued to 
hold the beneficial interest therein, & 
also granted decree ordaining A. to 
make payment to B. of all dividends 
accruing on the shares. — Stevenson 
v. Wilson, [1907] S. C. 445 ; 44 So. 
L. R. 339 ; *14 S. L. T, 743.— SCOT. 
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JEL L. 496 ; 45 L. J. Q. B. 31 ; 32 L. T. 283 ; 23 
W. R. 709, H. L. ; revag . S. 0. sub now. R. v . 
Shropshire Union Railways & Canal Co. (1873), 
L. R. 8 Q. B. 420, Ex. Ch. 

Annotations : — As to (1) Consd. Ortigosa v. Brown (1878), 47 
L. .T. Ch. 168 ; R. v . Chamwood Forest Ry. (1884), Cab. Sc 
El. 419 ; Carritt v. Real Sc Personal Advance Co. (1889), 
42 Ch. D. 263 ; Raintord v. Keith & Blackman Co., [1905] 

1 Ch. 296. Refd. Bradley v. Riches (1878), 9 Ch. D. 189 ; 
Soo. GdnCrale do Paris v. Walker (1885). 11 App. Cas. 20 ; 
R. v. Lamboum Valley Ry. (1888), 22 Q. B. D. 463 ; 
Union Bank of London v, Kent (1888), 39 Ch. D. 238 ; 
Taylor v. Russell, [1891] 1 Ch. 8 ; Powell v. London & 
Provincial Bank (1893), 62 L. J. Ch. 795 ; Ward v. 
Buncombe, [1893] A. C. 369 ; Taylor v. London Sc County 
Banking Co., London Sc County Banking Co. v. Nixon, 
[1901] 2 Ch. 231 ; Rimmor v. Webster, [1902] 2 Ch. 163 : 
Burgis v. Constantine, [1908] 2 K. B. 484. As to (2) 
Consd. Ortigosa v. Brown (1878), 47 L. J. Ch. 168; Rain- 
ford v. Keith Sc Blackman Co., [1905] 1 Ch. 296. Refd. 
Soc, G6n6rale de Paris v. Walker (1885), 11 App. Cas. 20 ; 
Longman v. Bath Electric Tramways, [1905] 1 Ch. 646. 
Generally , Mentd. Re Vernon Ewens (1886), 33 Ch. B. 402 ; 
Roots v . Williamson (1888), 38 Ch. B. 485 ; Re Richards, 
Humber v. Richards (1890), 45 Ch. B. 589 ; Lloyds Bank 
v. Bullock, [1896] 2 Ch. 192 ; Re Wasdale, Britten v. 
Partridge, [1899] 1 Ch. 163 ; Lloyds Bank v. Pearson, 
[1901] 1 Ch. 865 ; Walker v. Linom, [1907] 2 Ch. 104 ; 
Coleman v. London County & Westminster Bank, [1916] 

2 Ch. 353 ; Hill v. Peters, [1918] 2 Ch. 273. 

2413. Effect of notice on certificate requiring 
production — No similar provision in articles.] — 

Soci&rfc G£n6rale be Paris v. Walker, No. 2325, 
ante . 

2414. Similar provision in articles.] — The 

arts, of assocn. of a co. provided that “ any 
members may transfer his shares, but any transfer 
must be left at the office of the co., accompanied 
by the certificate of the shares to be transferred 
& such other evidence as the directors may require 
to prove the title of the intending transferor.” 
Transfers of the co.’s shares did not necessarily 
have to be by deed. A certificate issued by the 
co. to a shareholder had the following note at the 
foot ; “No transfer of the above shares will be 
registered without production of this certificate.” 
The shareholder transferred his shares for value 
to pltfs., handing them the certificate with a 
transfer in which the name of the transferees was 
left blank. Subsequently the shareholder, by 
the production of a forged certificate for the 
shares, transferred them for value to Ii. & V., & 
that transfer was registered by the co. Subse- 
quently pltfs. filled in their transfer & presented 
it for registration, which was refused. In an 
action against the co. claiming (1) a declaration 
that pltfs. were entitled to be placed on the 
register ; (2) rectification of the register ; & 

(3) alternatively, damages; — Held: when the 
transfer to R. & V. was put upon the register, 
those two persons had a completely executed 
transfer, whereas pltfs. had at that time no more 
than an unexecuted authority, & therefore pltfs. 
could not rely on a right of property to claim 
rectification of the register. The note appended 
to the certificate was a mere statement of fact 
as the co.’s practice, &was not a contract that they 
would not register a transfer without production 
of the certificate ; & therefore the action failed. — 
Guy v . Waterlow Brothers & Layton, Ltd. 
(1909), 25 T. L. R. 515. 

2415. Production dispensed with — Certifi- 

cate in hands of mortgagee — Liability of company 
to mortgagee.] — C., the registered holder of shares 
in deft, co., in May, 1903, deposited the certificate 
for the shares with pltf. as security for a loan, & 
executed a transfer to pltf. with the date left in 
blank. There was a note at the foot of the 
certificate : “ without the production of this 

certificate no transfer of the shares mentioned 
therein can be registered.” 0., who was in the 


employment of the co., in June, 1903, entered 
into an arrangement with the m a n aging director 
& two of the officers of the co. for an advance to be 
made to him by the co., part of the arrangement 
being that he should sell his shares in the co*, & 
that the proceeds of sale should be paid to the co* 
in part repayment of the loan. C. sold his shares 
to Y. for £90, & the money was paid by Y. to the 
co. C. lodged a transfer of the shares to Y. with 
the co. for registration without the certificate, 
but with a declaration that the certificate was held 
by a friend of his, but not “as a charge against 
any loan or other consideration.” 0. was trusted 
by the directors, & they, acting in good faith, 
accepted his statement, & registered the transfer 
to Y., & issued a new certificate to him : — Held : 
on the facts, the co. had received the £90 with 
such knowledge & under such circumstances that 
they ought to be treated as having received it to 
the use of the plaintiff, & the plaintiff was entitled 
to recover it from the co. — Kainford v. Keith 
(James) & Blackman Co., Ltd., [1905] 2 Ch. 147 ; 
74 L. J. Ch. 531 ; 92 L. T. 786 ; 54 W. R. 189 ; 
21 T. L. R. 582 ; 49 Sol. Jo. 551 ; 12 Mans. 278, 
C. A. 

Annotations : — Folld. Guy v. Waterlow Sc Layton (1909), 

25 T. L. R. 515. Reid. Mackereth v. Wigan Coal Sc Iron 

Co., [1916] 2 Ch. 293. 

2416. Refusal of transferor to leave for inspection.] 

— Re East Wheal Martha Mining Co., No. 2411, 
ante . 


Sub-sect. 7. — Certification. 

2417. Effect of — Estoppel of company.]— P., a 

shareholder in defts.’ co., transferred his shares 
to a purchaser, & his share certificate was lodged 
with the co. to enable such purchaser to complete 
his title. P. subsequently purported to transfer a 
portion of the shares to another purchaser, who 
again sold, & executed a transfer of the shares 
to pltf. Such last-mentioned transfer was certifi- 
cated by defts.’ secretary in the manner usual 
upon the transfer of shares, by placing upon it 
the words “ certificate lodged,” although no 
certificate was in fact lodged in respect of such 
transfer ; & upon the faith of such “ certification ” 
pltf. paid the price of the shares. Defts. subse- 
quently refusing to recognise pltf. as the owner of 
the shares, he brought his action to recover their 
value from defts . : — Held : such a “ certification ” 
could only be taken to amount to a representation 
by defts. that a document or documents had been 
lodged with them apparently in order, & showing 
primd facie that the transferor was entitled to the 
shares, i . e . either what purported to be a certificate 
that he was the registered owner of the shares, 
or what purported to be a certificate that some 
one else was such owner, accompanied by a docu- 
ment or documents purporting to transfer the 
shares from such person to the transferor ; but 
such “ certification ” did not import a warranty 
of the transferor’s title or of the validity of such 
document or documents. It did not therefore estop 
defts. from impugning pltf .’s title on the ground of 
the invalidity of the transfer to pltf.’s transferor ; 
pltf. could not therefore make a title to the shares 
against defts. by estoppel ; &, as no action would 
lie against defts. for a careless misrepresentation 
without fraud, pltf. could not recover. — Bishop ?/. 
Balkis Consolidated Co., Ltd. (1890), 25 
Q. B. D. 512 ; 59 L. J. Q. B. 565 ; 63 L. T. 601 ; 
39 W. R. 99 ; 6 T. L. R. 450 ; 2 Meg. 292, C. A. 

Annotations : — Consd. Tomkinson v. Balkis Consolidated 

Co., [1891] 2 Q. B. 614 ; Re Concessions Trust, McKay’s 
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Case, [1896] 2 Ch. 757 ; Whitechurch v. Oavanagh, [1902] 
A. O. 117. Reid. Dixon v. Kennaway, [1900] 1 Oh. 833 ; 
Longman v. Bath Electric Tramways, [1905] 1 Ch. 646. 
Menld. Peat v. Clayton, [1906] 1 Ch. 659 ; Banbury v. 
Bank of Montreal, [191 o] A. C. 626. 


2418. .] — Where a transfer for value 

purporting to relate to fully paid shares in a co. 
bears on the face of it a certification by the 
secretary of the co. that the share certificate has 
been lodged with the co., the certification amounts 
to a statement that a certificate of the shares 
described in the transfer has been lodged, & the 
co. is estopped from denying that the shares are 
fully paid up, even though no certificate has been 
lodged with the secretary or the certificate lodged 
does not say whether the shares are fully paid up 
or not . — Re Concessions Trust, McKay's Case, 
[1896] 2 Ch. 757 ; 65 L. J. Ch. 909 ; 75 L. T. 298 ; 
12 T. L. B. 636 ; 3 Mans. 274. 


2419. .] — A co. is not bound by the 

representations of its secretary, who is only a 
servant with powers limited to his instructions ; 
& the certification by the secretary of the transfer 
of shares by a person who had no power of dealing 
with such shares cannot operate as an estoppel 
against the co. from denying the title of the alleged 
transferee, or make it liable in damages for re- 
fusing to register such transferee as a shareholder. 
Nor can the recognition by a managing director 
of such certification, or even the representation 
by him that the certification would be acted upon 
by the co. & entitle the transferee to be placed on 
the register, create such estoppel. A representa- 
tion, to be effective for such a purpose, must 
be one of an existing fact, & not constitute a 
mere promise of future action. — Wiotechurch 
(George), Ltd. v. Oavanagh, [1902] A. 0. 117 ; 
71 L. J. K. B. 400 ; 85 L. T. 349 ; 50 W. R. 218 ; 
17 T. L. It. 746; 9 Mans. 351, H. L. ; revsg . 
8. 0. sub nom. Oavanagh v. Whitechurch 
(George), Ltd. (1900), 16 T. L. R. 303, C. A. 


Annotations : — Consd. Rubon v. Great Fingall Consolidated, 
[1904] 2 K. B. 712. Bold. Platt v. Rowe (Trading as 
Chapman & Rowe) & Mitchell (1909), 26 T. L. R. 49 : 
Lloyd v. Grace Smith, [1911] 2 K. B. 489. Mentd. 
Tendring Hundred Waterworks Co. v. Jones, [1903] 2 Ch. 
615 ; Hambro v . Burnand, (1904), 9 Com. Cas. 251 ; 
Porter v. Moore, [1904] 2 Ch. 367 ; Comitti v. Maher 
(1905), 22 T. L. R. 121 ; Anglo-American Oil Co. v. 
Manning, [1908] 1 K, B. 536 ; Malcolm, Brunker v. 
Waterhouse (1908), 24 T. L. R. 854; Fry v . Smollie, 
[1912] 3 K. B. 282 ; Brandon v. Mio&elham (1919), 35 
T. L. R. 617 ; Doey v. L . & N. W. Ry., [1919] 1 K. B. 
623. 


2420. Duty of company In regard to cus- 

tody of certificate.] — Longman v. Bath Electric 
Tramways, Ltd., No. 1778, ante . 


Sub-sect. 8.— -Registration of Transfer. 

A. Rights and Duties of Company and Parties, 
(a) Duties of Company. 

2421. As to time of registration — Duty to 
register at once — Purpose of transfers to increase 
voting power.]— Where there is no reason to the 
contrary under the arts, of assocn. of a co., it is 
the duty of directors to receive & register transfers 
at once, & this, although the object of the transfers 
is to distribute the shares & so to obtain a larger 
number of votes, & command greater influence at 
a meeting of shareholders already summoned. — 
Re Stranton Iron & Steel Co. (1873), L. R. 16 
Eq. 559 ; 43 L. J. Oh. 215. 

Annotations : — Consd. Moffatt v. Farquhar (1878), 7 Ch. D. 

591. Reid. Re Bell, Ex p. Hodgson (1891), 65 L. T. 245. 

2422. .l—Re Cadogan & Hans Place 

Estate Co., Ex p. Bolt, [1876] W. N. 91. 

2423. Right of directors to reasonable time 

to consider.] — A. bought from B. 4,300 shares in a 
co. upon the faith of a share certificate issued by 
the co. certifying that B. was the registered 
owner of 4,300 specified shares in the co. A. then 
tendered to the co. a transfer from B. to himself 
duly executed, together with B.’s share certificate, 
but the co., having recently discovered that the 
certificate had been fraudulently obtained, refused 
to register the transfer : — Held : (1) although the 
certificate was not a warranty of title upon which 
A. could maintain an action at common law 
against the co., it estopped the co. from disputing 
A.’s right to be registered ; the certificate is a 
representation intended to be shown to a purchaser 
at the time of a purchase, the effect of which is 
that the co. is estopped from denying its truth as 
against a purchaser, & must treat him as having 
a good title ; (2) A.’s cause of action arose from 
the refusal of the co. to perform the duty of 
registering r transferee who had shown that the 
co. were estopped from denying to be a good 
title ; (3) the measure of damages was the value 
of the shares at the time of the refusal to register. 

(4 ) The directors of a co. are entitled to a reason- 
able time for the consideration of every transfer 
before they register it, although not expressly 
empowered in that behalf by the arts, of assocn. 

(5) Semble : the ct. has no jurisdiction, under 
1862 Act, s. 35, to direct a co. to pay damages, 
except in case where an order is made for rectifica- 
tion of the register. — Re Ottos Kopje Diamond 
Mines, Ltd., [1893] 1 Oh. 618 ; 62 L. J. Ch. 166 ; 
68 L. T. 138 ; 41 W. R. 258 ; 37 Sol. Jo. 115 ; 
2 R. 257, 0. A. 

Annotations: — As to (1) Reid. Longman v. Bath Electric 

Tramways, [1905] 1 Ch. 646. As to (2) Sc (3) Reid. 

Platt v . Rowe (Trading as Chapman & Rowe) & Mitchell 

(1909), 26 T. L. R. 49. 


PART III. SECT. 23, SUB-SECT. 8.— 

A. (a). 

l. As to time of registration — No 
unnecessary delay.] — Semble : where 
there has been a transfer of shares in 
a co. Sc unnecessary delay has taken 
plaoo In rectifying the register of the 
co. to give effect thereto the ot. has 
power to direct the date on which the 
transfer should have been registered 
to be entered in the register. — Re 
Blackwood, [1908] V. L. R. 517. — 
AUS. 

m. As to giving notice — To official 
assignee in bankruptcy .] — A., a share- 
holder in a oo. under the Cos. Act, 
1882, transferred his shares to B. The 
co. refused to register the transfer. 
On a summons to the eo. for the rectifi- 
cation of the register, A. obtained an 
order of the ct. for the registration of 
the transfer, but the transfer not 
being presented again for registration. 


A. s name remained on the register. 
A. subsequently, while absent from 
New Zealand, was adjudged bkpt. ; 
the official assignee without notice of 
the transfer or order paid oalls, sold 
the shares, & afterwards, having had 
°f both transfer & order, sold 
to 0. the residue of the estate with the 
right to recover back the calls paid : — 
Held,: shares under the Cos. Act do 
not pass simply by registration, but by 
registration of an instrument of trans- 
fer ; the order implied that the transfer 
was to bo represented, Sc that not 
having been done the co. were not in a 
position to rectify ; there was no duty 
on the part of the oo. to inform the 
official assignee of the transfer or 
order : & C. could not recover baok 
the calls paid. — Smith v . Wellington 
Woollen Manufacturing Co., Ltd. 
(1888), 6N.Z.L. R. 654.—N.Z. 

n. As to insisting upon production 


of certificate before registering transfer .J 
— A oo. incorporated under the 
Ontario Joint Stock Cos. Letters 
Patent Act, R. S. O. 1887, e. 157, 
issued a certificate stating that a cer- 
tain shareholder was entitled to 22 
shares of the oapital stock, as he in 
fact at the time was. The shares were 
not numbered or identified, hut the 
certificate was numbered Sc contained 
the words “ Transferable only on the 
books of the oo. in person or by 
attorney on the surrender of this 
certificate/* The shareholder assigned 
the shares to pltf. for value. Sc gave 
the certificate to him with an assign- 
ment indorsed thereon. Pltf. gave 
no notice to the oo., Sc did not apply 
to be registered as a shareholder until 
several months had elapsed. Sc in the 
meantime the shareholder executed 
another transfer of the Bhares for 
value to an innocent transferee, who 
was registered by the oo. as the holder 
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2424. Inquiry into position of trans- 

feree.] — Union Debenture Oo. i?. Fletcher. 
No. 2122, ante . 

2425. Whether at first meeting of directors — 

Objection by transferor.] — ( 1 ) H. held certain shares 
in a co. in trust for his wife, L., &, without her 
consent or knowledge, executed a blank transfer 
of the shares, & gave the same to G. as security 
for a loan. On Nov. 23, 1901, G. sent the transfer, 
which he had filled in with his own name, & the 
certificate of the shares, to the offices of the co. 
for registration. On Nov. 28, the managing 
director of the co. saw H., who said that G. had 
no right to transfer the shares, & asked for post- 
ponement of the registration. On Nov. 27, a 
meeting of the directors was held, & these circum- 
stances mentioned to the directors ; but the 
transfer was not registered. On the same day 
L. commenced an action for an injunction to 
restrain the registration. The arts, of assocn. 
of the co. provided that every instrument of 
transfer should be left at the office for registration 
accompanied by the certificate of the shares to be 
transferred, & such other evidence as the co. 
might require to prove the title of the transferor 
to his right to transfer the shares : — Held : G. had 
not on Nov. 27, a “ present, absolute, & uncon- 
ditional ” right to the registration of the transfer, 
& therefore the prior equitable title of L. must 
prevail. 

(2) Directors are not bound to register a transfer 
at the next meeting after it has been handed in, 
when it has come to their knowledge that the 
transferor objects to the registration, although 
the transfer is in order, & nothing further is 
required to be done on the part of the transferee — 


Ireland v . Hart, [1902] 1 Oh. 522 ; 71 L. J. Oh* 
276 ; 80 L. T. 385 ; 50 W. R. 315 ; 18 T. L. R. 
253 ; 46 Sol. Jo. 214 ; 9 Mans. 209. 

Annotation : — As to (1) Reid. Rimmer v. Webster, [1902] 2 

Ch. 163. 

2426. As to giving notice— To party objecting 
to transfer — Intention to register .]— Be Oadogan 
& Hans Place Estate Co., Ex p. Bolt, No. 2422, 
ante . 

2427. To transferor — Objection to register 

transferee.] — Union Debenture Oo. v. Fletcher, 
No. 2122, ante . 

Notice by company, generally, see Beet. 31, 
sub-sect. 6, B., post. 

Investigation of title of married woman applying 
to registration to separate use.] — See No. 2574, 

post . 

(b) Rights and Liabilities of Parties . 

2428. Transferor — Liability for registration.] — • 

(1) F., a registered holder of shares in a limited co., 
transferred them to S., but the transfer was not 
registered, through the default of the co. An 
order was made to wind up the co. in March, 
1808, & in June F. appeared in person at chambers 
on a summons to place him on the list of con- 
tributories, but no order was made on the summons. 
In June, 1867, S. died, & had no legal personal 
! representative. In May, 1889, F. received notice 
from the official liquidator that his name was 
placed on the list of contributories. He then 
applied to have it removed : — Held : there was 
no laches on the part of F., & his name must be 
! removed from the list of contributories, 
i (2) The fact that the transferee had no legal 
I personal representative, & that, consequently, 


of the shares without production of the 
certificate : — Held : the transfer to 
pltf., in view of the provisions of s. 62 
of above Act, conferred upon him a 
mere equitable title which was cut 
out by the subsequent transfer, & 
while the co. might have insisted upon 
production of the certificate they were 
not bound to do so, & were not estopped 
from denying pltf/s right to the shares. 
— Smith v. Walkervillb Malleable 
Iron Co. (1896), 23 A, R. 95.— CAN. 

o. As to compliance by transferee 
with conditions in articles of association, ] 
— Although the arts, of assocn. pre- 
scribe certain conditions which have 
to be complied with to entitle a 
transferee to get his name on the co.’s 
register as a member of the oo., those 
are matters which the co. may or may 
not insist upon. If the co. insists upon 
them & an alleged transferee is not 
recognised as such by the co., Sc the 
co. refuses to register hiB name he may 
apply to compel the co. to register his 
name Sc then the question will arise 
whether he haB complied with the 
arts, or not Sc whether the co. has a 
right to insist upon conformity with 
the arts. But a co. has always a right 
to accept such evidence as satisfies 
its mind that an appet. is really the 
owner & a real transferee entitled to 
be registered. — U nion Indian Sugar 
Mills Co. v . Jai Deo (1921), I. L. E. 
44 All. 151.— IND. 

PART III. SECT. 23, SUB-SECT. 8.— 

A. (b). 

p. Transferor — Transfer not regis- 
tered.}— Judgment creditors of an in- 
corporated co. being unable to realise 
anything on their judgment, brought 
action against G. as a shareholder. 
Eridenoe was given that the shares 
onoe held by G. had been transferred 
to H., but were not registered in the 
oo.*s books : — Held ; the sharps were 
duly transferred to H. though not 
registered, as it appeared that H. had 
aoted for some time as president of, Sc 


executed documents for, the co., & 
the only way he could have held sharos 
entitling him to do so was by transfer 
from G. — Hamilton v . Grant (1900), 
30 S. C. R. 566.— CAN. 

2428 i. Inability for registration. ] 

— When, by the terms of a contract 
for a sale of shares not on the Stock 
Exchange, the purchase-money is to 
be paid on the execution of the transfer 
by the vendor, & tho handing over 
by him of the transfer & share-cer- 
tificates to the purchaser, & nothing 
is said as to whether tbo vendor or 
purchaser is to procure the registration 
of the transfer, an undertaking by tho 
vendor to procure suoh registration 
will not be implied as part of tbo 
contract. Semble : on a solo of shares 
not on the Stock Exchange, no duty 
to procure registration of the transfer 
rests on the transferor. — Forsyth v . 
Parker (1897), 15 N. Z. L. R. 282.— 
N.Z. 

u. Transferee — Shares acquired 
under execution sale.] — A transfer of a 
share in a joint-stock co., by a bailiff 
of a county ct., under an execution 
sale, entitles the transferee to be regis- 
tered as a shareholder, notwithstanding 
an art. of assocn. that no shareholder 
shall transfer without first offering his 
shares to the co. — Re Companies 
Statute 1864, Re M'Culloch <W.) & 
Co., Ltd., Ex p. Trevasous (1879), 5 
V. L. R. 195.— AUS. 

r. Purchase of shares on faith j 

of company's certificate that vender is the 
owner.] — Where shares in a limited co. 
are purchased from a person baying 
no title thereto, on the faith of a cer- 
tificate issued by the co. that the vendor 
is the duly registered holder thereof, the 
purchaser is entitled as against the co. 
to damages, Sc also to retain all divi- 
dends paid to him before he receives 
notice that the oo. refuses to recognise 
his title to the shares. — Daily Tele- 
graph Newspaper Co., Ltd. v. Cohen 
(1905), 5 S. R. N. S. W. 520 ; 22 


N. S. W. W. N. 172.— AUS. 

s. Transferee — Transfer registered 
j after sequestration of transferor's estate 
j — Belated action by trustee. ] — Morrison 

i v. Harrison (1876), 3 R. (Ct. of Sess.) 
406 ; 13 Sc. L. R. 273— SCOT. 

t. Purchaser — Unable to obtain re * 
gistration as holder.] — Where a pur- 
chaser of shares is unable to obtain 
registration as holder, he has a right 
to recover back the purohaBe-money 
from the vendor ; & such right is not 
lost by his endeavouring to become 
registered, nor by the loss of the 
certificate without his fault. — Castle- 
man V. WAOnORN, Gwynn & Co, 
(1908), 13 B. C. R. 351 ; revsd. 41 
S. C. R. 88.— CAN. 

< a. Injunction preventing registrar 
turn — Right of transferee to damages — - 
For ensuing loss of sale.] — Pltf. pur- 
chased from defts. 1,000 shares of 
m ini n g stock, & received from them a 
certificate for that number of shares* 
made out in favour of C., & by him 
indorsed with a transfer in blank. 
Pltf., having contracted to sell the 
shares at a profit, endeavoured to have 
himself registered as tho owner, but 
was refused registration because of an 
injunction, obtained by defts., restrain- 
ing the transfer agents of the mining 
co. from registering any transfer of 
shares standing in tho name of C. : — 
Held: pltf. was entitled to recover 
from defts. as damages the difference 
between the price at which he bad 
contracted to sell the shares & the price 
which he afterwards obtained when the 
injunction was dissolved Sc he was 
registered as owner of the shares. — 
Boultbee v. Wills Sc Co. (1907), 15 

O. L. R. 227 ; 10 O. W. R. 993.—CAN. 

b. Insolvency of shareholder • — 
Right of offleku assignee to sell shares — 
& enforce registration of transfer ,} — 
One of the arts, of assocn. of a oo. 
provided that the board of directors 
might docline to register any transfer 
of shares, unless the transferee were 
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Sect . 23. — Transfer of shares: Sub-sect. 8, A. (b), 
27. , C., P. E. ; sub-sect , 9.] 

there was no person who could be put on the list 
in F.’s place, was not material. — Be Joint Stock 
Discount Co., Fyfe’s Case (1869), 4 Ch. App. 
768 ; 38 L. J. Ch. 725 ; 21 L. T. 131 ; 17 W. R. 
978, L. J. 

Annotations : — As to (1) Consd. Union Debenture Co. v. 
Fletclier (1895), 11 T. L. R. 193; Re National Bank of 
Wales, Taylor, Phillips Sc Rickards' Cases, [1897) 1 Ch. 
298. Refd. Re Hercules Insco., Lowe's Case (1870), L. R. 
9 Eq. 589. 

See, also , Nos. 1288, 1420, 1422, ante. 

Rights of parties generally, see Sub-sect. 2, 
C. (a), ante . 

B. Delay in Begisiration . 

As ground lor rectification of register.] — See 

Sect. 13, sub-sect. 5, B. (a), iii., ante . 

2429. Effect — On pre-existing title.] — A co.’s 
arts, provided that no person should exercise the 
rights of a shareholder until he had been regis- 
tered ; that every transfer of a share not effected 
by operation of law should be effected in such 
form as the directors should approve ; that any 
transfer not approved of by the directors should 
be void. The directors had 14 days within which 
to approve of or decline a proposed transferee. 
B. fraudulently deposited certificates of shares 
which were in his sole name, as trustee for pltfs., 
with defts., together with a form of transfer in 
blank as to the numbers of the shares & the names 
of the transferees. The bank, who took for value 
& without notice, filled in the transfers with the 
names of some proposed transferees, & left them 
with the co. for registration. On the next day 
pltfs. gave the co. notice of their prior claim, & 
the co. declined to register the transfer ; — Held : 
the title of the transferees was not complete when 
the transfer was presented, there being more 
than a mere ministerial act to be performed by the 
co. before the transferees could claim to be regis- 
tered as shareholders, & the prior equity of pltfs. 
prevailed. — Moore v. North Western Bank, 
11891] 2 Ch. 599 ; 60 L. J. Ch. 627 ; 64 L. T. 456 ; 
40 W. R. 93 ; 7 T. L. R. 430. 

Annotations : — Reid. Iroland v. Hart, [1902J 1 Ch. 522. 
Mentd. Klmmer v. Webster (1902), 71 L. J. Ch. 561. 

C . Irregular Registration. 

2430. Transfer from transferor registered before 
transfer of shares to transferor registered.] — One 

of two partners in a foreign firm of bankers lent 
to L. in tliis country a sum of money, L. executing, 
by way of security, a transfer to the firm of shares 
in a co., which was executed by the above-named 
partner in the name of his firm, & the transfer 


was approved of by the directors. L. at that time 
held transfers of a corresponding number of 
shares, but the transfers were not registered. 
Some time afterwards the transfer deeds were 
left at the office of the co., & the transfers were 
registered, the registration of the transfer to the 
bankers being dated before the registration of the 
transfers to L., & being in the name of the bankers 
as a firm. The loan was afterwards repaid, & 
the shares were re-transferred to L. by the same 
partner, he executing the deed in the name of the 
firm, & the transfer was duly registered. Within 
a year from this time an order for winding up the 
co. was made: — Held: (1) under the circum- 
stances the one partner could accept shares so as 
| to bind the firm ; (2) shares can be sufficiently 
registered in the name of a firm ; (3) the errors 
& irregularities in the registration did not affect 
the liability of the firm ; (4) the firm of bankers 
were, in respect of these shares, liable as past 
members of the co. — Re Land Credit Co. of 
Ireland, Weikersheim’s Case (1873), 8 Ch. App. 
831 ; 42 L. J. Ch. 435 ; 28 L. T. 653 ; 21 W. R. 
612, L. JJ. 

Annotations : — As to (1) Expld. Niomann v. Niemann (1889), 
43 Ch. D. 198. As to (2) Refd. Re Vagliano Anthracite 
Collieries (1910), 79 L. J. Ch. 769. Generally , Mentd. Re 
Printing Telegraph & Construction Co. of Agonce Havas, 
Exp. Cammell (1894), 1 Mans. 274. 

2431. Transfer of shares to trustees for company 
— Consent of trustees to registration required by 
articles — Registration without consent.] — An 

agreement was made for the purchase by a co. 
from R. of his business, part of the purchase- 
money, namely, £40,000, to be paid in 1,000 
shares of £50 each, upon which £40 per share 
should be credited as paid. R. guaranteed to the 
co. for five years a yearly dividend of £10 per 
cent., & it was thereby agreed that the vendor’s 
shares should be transferred to A. & B. as trustees 
for the co. to secure the performance of the 
guarantee. The agreement was incorporated in 
the articles of the co., by which it was provided 
also that A. & B.’s names should not be placed 
on the register of members without their consent. 
The shares were allotted to R. & he executed a 
transfer of them to A. & B., & a certificate of 
transfer was issued. Subsequently, the certifi- 
cates of these shares, the deed of transfer, & a 
certificate of transfer were deposited with the 
bankers of tho co. for safe custody. In July, 
1875, an order was made for winding up the co. 
The liquidators placed the names of A. & B. 
without their consent on the register of members 
& list of contributories : — Held : the names of A. 
& B. must be removed from the list of shareholders. 
— Re West Hartlepool Iron Co., Gray’s Case 


Approved by the board. A share- 
holder, holding 423 shares, became 
Insolvent, Sc his shares thereupon 
vested In the official assignoe, who sold 
them. The purchaser required the 
.offloial assignee to transfer the shares 
into the names of two nominees. The 
official assignee executed the necessary 
transfer deeds Sc sent them to tho co., 
with a request that the shares might 
.be transferred accordingly. The pro- 
posed nominees were already members 
of the co. Sc registered holders of shares 
In it. Sc no objection was taken to them 
in their personal capacity. It was 
contended that neither the official 
Assignee nor the transferees had any 
legal right to oall on the eo. to register 
the transferers : — Held : having regard 
to the provision of the arts, of assoon. 
of the oo., tho official assignee was 
entitled to have the shares registered 
in the names of his vendees. — K ai- 

KHOBRO MUNCIIERJI HeERAMANECK V . 

•Coorla Spinning & Weaving Co. 


(1891) I. L. It. 16 Bom. 80— IND. 

o. Alteration in articles of as- 
sociation — Whether effective against 

S rior application for registration. ] — 
[’Arthur (W. & A.), Ltd. (Liqui- 
dator) v. Gulp Line, Ltd., [1909] 
S. C. 732 ; 46 Sc. L. R. 497 ; 1 S. L. T. 
279.— SCOT. 

d. Transferee inserting own name 
on blank transfer form — Refusal of 
company to register transfer .] — Shares 
in the N. Bank were sold by the 
allottee, & a transfer in the form 
required by the arts, of assocn. of the 
Bank was executed, but no name was 
inserted as transferee. The purchaser 
pledged them with another bank, & 
deposited with them the blank transfer. 
This bank applied to the N. Bank, 
without producing a letter from the 
plegdor, to register their lien, Sc on its 
refusal sold the shares to pltf. Sc 
delivered to him the transfer, also In 
blank. Pltf. inserted his own name in 


tho transfer, & requested the N. Bank 
to register the shares in his name : — 
Held : the N. Bank were justified in 
refusing to register, & pltf., having 
received back from his vendors the 
price of his shares, had no cause of 
action. — Knowles v. National Bank 
of India (1869), 2 B. L. R. 158.— IND. 


PART III. SECT. 23, SUB-SECT. 8.— B. 

e. As ground for rectification of 
register.] — Semble : whore there has 
been a transfer of shares In a oo. & 
unnecessary delay has taken place in 
rectifying the register of tho co. to give 
elfeot thereto, the et. has power to 
direct the date on which the transfer 
should have been registered to be 
entered in the register. — Re Black- 
wood, [1908 J V. L. R. 517.— AUS. 


f. .] — Property Investment 

Co. op Scotland, Ltd. v . Duncan 
14 R. (Ct. of Sess.) 299 ; 21 


(1887) 
Sc. L. 


c. L. R. 221.— SCOT. 
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(1876), 1 Gh. D. 664 ; 45 L. J. Ch. 342 ; 34 L. T. 
164 ; 24 W. R. 508. 

2432. Entry in register by secretary without 
authority — Subsequent refusal by directors to 
sanction transfer.] — By one of the arts, of assocn. 
of a co., “ the directors may decline to register 
any transfer of shares upon which the co. has a 
lien, & in case of shares not fully paid-up may 
refuse to register a transfer to a transferee of whom 
they do not approve.” Deft., who was the 
registered holder of partly paid shares in a co., 
executed a transfer of them, & the transfer was 
lodged with the secretary, who at once entered the 
name of the transferee in the register. The 
transfer came subsequently before the directors, 
who, acting under the above article, refused to 
pass it, & the secretary struck the name of the 
transferee out of the register. The directors 
afterwards made a call upon the shares. In an 
action to recover the calls the secretary in his 
evidence stated that he had no authority to pass 
transfers, & that he made the entry in the register 
merely in order to keep pace with the work, & 
that the directors had never before refused to 
sanction a transfer : — Held : the secretary had 
no authority to enter the transfers at once, &, 
therefore, deft, remained the registered holder 
of the shares, & was liable for calls. — Chida 
Mines, Ltd. v. Anderson (1905), 22 T. L. R. 27. 

Irregular rectification of register by secretary.] — 
See No. 1 303, ante. 

D. Refusal to Register. 

2433. Damages — Jurisdiction of court to award.] 

— Re Ottos Kopje Diamond Mines, Ltd., No. 
2423, ante. 

2434 . Measure of.] — Re Ottos Kopje 

Diamond Mines, Ltd., No. 2423, ante. 

See , further , Sub-sect. 5, A., B. (d), ante. 

E. Enforcing Registration. 

Whether court will enforce.] — See Sub-sect. 5, 
B. (6) i., ante. 

2435. Whether mandamus lies — More con- 


venient remedy provided.] — The ct. will not grant 
a prerogative writ of mandamus to enforce the 
registration of a transfer of shares in a co., as the 
remedies provided by the Common Law Procedure 
Act, 1854 (c. 125), s. 68, & 1882 Act, s. 35, are 
more convenient than proceeding by mandamus. — 
R. v. Lambourn Valley Ry. Co. (1888), 22 
Q. B. D. 463 ; 58 L. J. Q. B. 136 ; 60 L. T. 54 ; 
53 J. P. 248 ; 5 T. L. R. 78, D. C. 

Annotations : — Reid. 11. v. St. George the Martyr, Southwark 
Vestry (1892), 61 L. J. Q. B. 398 ; R. v. L. Sc N. W. Ry.. 
N894J 2 Q. B. 612 ; R. v. Incorporated Law Soo. (1895), 
64 L. J. Q. B. 797 ; R. v. L. & N. W. Ry. & G. W. Ry. 
(1896), 65 L. J. Q. B. 516; R. v. St. Giles. Camberwell 
Vestry (1897), 66 L. J. Q. B. 337 ; Smith v. Chorley 
District Council, [1897] 1 Q. B. 532 ; Davies v. Gas Light 
Sc Coke Co., [19091 1 Ch. 248 ; R. v. Wilts. & Berks. Canal 
Co., Exp. Berkshire County Council (1912), 107 L. T. 765. 

See, generally, Crown Practice, Vol. XVI., pp. 
282 et seq. 


Sub-sect. 9. — Restraint of Transfer. 

2436. By injunction — When granted — Not with- 
out appearance or default of appearance by de- 
fendant.] — Injunction to prevent transfer of stocks, 
not granted till after deft.’s appearance, or being in 
contempt, & upon notice. — Doolittle v. Walton 
(1771), 2 Dick. 442 ; 21 E. R. 341. 

2437. Before answer — Stock standing 

in name of agent — Strong evidence of fraud.] — 
Injunction till answer, restraining a transfer of 
stock, standing in the name of a steward ; on 
strong evidence by affidavit, that it was the pro- 
duce of his master’s property, rents, etc., received 
for many years without account. — Ched worth 
(Lord) v. Edwards (1802), 8 Ves. 46 ; 32 E. R. 
268, L. C. 

Annotations : — Mentd. Lupton v. White, White v. Lupton 
(1808), 15 Ves. 432 ; Harington v. Hoggart (1830), 1 
B. Sc Ad. 577 ; Re Suisse (1842), 6 Jur. 654 ; Bodonham v. 
Hoskyas (1852), 2 Do G. M. Sc G. 903 ; Pennell v. Deffell 
(1853), 4 Do G. M. & G. 372 ; Powdrell v. Jouos (1854), 
18 Jur. 1111 ; Wickham v. Gatrill (1854), 23 L. T. O. S. 
252 ; Makepeace v. Rogers (1865), 5 New Rep. 399 ; 
Re Hallett’s Estate, Knatchbull v. Ilallott (1880), 13 Ch. D. 
696. 


PART III. SECT. 23, SUB-SECT. 8. — E. 

g. Whether court will enforce — JRe- 
sohition at special general meeting — 
Transferor not present .] — Bank of L. 
brought an action against S., deft., as 
shareholder, to recover a call of 10 
nor cent on 25 shares held by him in 
that bank. Deft, pleaded that, before 
receiving notice of the call he had made, 
in good faith Sc for valid consideration, 
a transfer & assignment of all shares & 
stock which ho held in the bank to an 
authorised Sc qualified person, Sc deft. 
Sc the transferees of the shares or stock 
did all the things which were necessary 
for the valid Sc final transferring of the 
shares or stock, but pltfs. without legal 
excuse Sc without reason, refused to 
record such transfer, or to register the 
same in the books of the bank, or to 
recognise the transfer. Pltfs. filed no 
replication to the plea, but at the trial 
of the action, they attempted to 
justify the refusal to permit the trans- 
fer of the shares upon the ground that 
at a special general mooting of the 
shareholders of the bank, held on 
June 26. 1873, it was resolved, “ that 
the Bank of L., should not be allowed 
to go into liquidation, but that steps 
should be taken to obtain a loan of such 
sum as may be necessary to enable the 
bank to resume specie payments 8c that 
the shareholders agree to hold their 
shares without assigning them until 
the principal 8c interest due on such 
loan shall bo fully paid, Sc to execute, 
when required, a bond to that effect.** 

Deft, was not present at the meeting 

J. — VOL. IX. 


when this resolution was passed. Sub- 
sequently to the resolution & prior to 
the sale by deft, of his shares, a large 
number of other shares had been 
transferred in the books of the bank. 
In Oct., 1879, the Bank of L. became 
insolvent, & the Bank of N. S., pltfs., 
obtained leave to intorvono & carry on 
the action. 

At the trial a verdict was found by 
the judge in favour of defts. ; but the 
Supremo Ct. of Nova Scotia mado 
absolute a rule nisi to set aside the 
verdict. — Bank of Nova Scotia 
Assignee) v. Smith (1883), 16 N. S. R. 
4 R. & G.) 146; revsd . 8 8. C. R. 558. 
— GAN. 

h. .] — Motion to compel tho 

trust co. to record a transfer to P. of 
4 shares of common stock in tho steel 
co. The transfer was in order Sc 
would have been recorded by the 
secretary of the trust co., but for the 
instructions they received from the 
secretary of tho steel co. on July 21, 
not to do so until after July 30. Order 
mado as asked. — Re Panton & Cramp 
Steel Co. & National Trust Co. 
(1904), 4 O. W. R. 109 ; 25 C. L. T. 
42 ; 9 0. L. R. 3.— CAN. 

k. Whether mandamus lies — 
Notice of fads served on, & demand for 
registration made to, secretary & 
treasurer of company. ]— -Upon an appli- 
cation to compel a railway co. by 
mandamus to register a transfer of 
stock ; — Held : the demand for the 
transfer of stock upon tho secretary Sc 
treasurer of the co., Sc a notice of facts 


served upon him in the name of the 
co., were sufficient ; servioe & demand 
upon tho president not being indis- 
pensable. — Re Goodwin v. Ottawa & 
Prescott Ry. Co. (1863), 13 C. P. 
254. — GAN. 

l. .] — On applioation for 

a mandamus to a road co. to transfer 
stock to a purchaser thereof under 
execution: — Ileld: (1) a demand Sc 
refusal after service of tho attested 
copy of execution was essential, under 
C. S. C., c. 70. 

Execution debtor was tho president 
of the co., & on showing cause, he 
asserted payment of the execution 
before the sale, etc. : — Held ; (2) this 
oould not justify the co. in refusing to 
transfer, for they had no concern with 
„ the transactions between execution 
pltf. Sc deft., or between deft. & the 
sheriff. — Re Guillot & Sandwich Sc 
Windsor Gravel Road Co. (1867), 
26 U. C. R. 246.— CAN. 

m. Out & out transfer to man 

of kraw.] — A conditional order for a 
mandamus to register a transfer of 
shares in a railway co. made absolute, 
although it appeared that the transfer, 
which, however, was a transfer out Sc 
out not subject to any secret trust for 
transferor, was made to a paupc .% in 
order to enable transferor to get rid of 
liability, & that the consideration 
money stated in the deed was a mere 
fiction. — R. (Crea) v. Midland 
Counties Sc Shannon Junction Ry. 
Co. (1863), 9 L. T. 151.— IR. 

O C 
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Sect. 23. — Transfer of shares: Sub-sects. 9, 10, 11 & 
12, A .] 

2438 . Measure o! damages on dissolution 

of injunction.] — Plfcf. having instituted proceedings 
to establish his alleged title to certain shares m 
a limited co., as against the registered holder of the 
shares Sc his mtgees., obtained an interim injunc- 
tion, upon the usual undertaking in damages, 
restraining any dealing with the shares until 
judgment in the action or further order. Sub- 
sequently, but before the trial, the mtgees. applied 
in the action for leave to sell the shares, but pltf. 
Sc the registered holder both opposed, & the 
application was not granted. At the trial the 
action was dismissed with costs : — Held : the 
measure of damages payable under the under- 
taking was the difference between the respective 
prices of the shares at the date of the injunction 
& at the date of the application for leave to sell. — 
Mansell v . British Linen Co. Bank, [1892] 

3 Oh. 169 ; 61 L. J. Ch. 696 ; 67 L. T. 171. 

By charging order under Judgments Act, 1838 
(c. 110), ss. 14, 15.] — See Execution. 

Under regulations of company.] — See Sub-sect. 
16, post. 

i 

i 

Sub-sect. 10. — Cancellation op Transfer. j 

2439. Cancellation procured by fraud.] — A broker j 
employed by pltf. to purchase shares, which pltf. 
paid for, procured the instrument of transfer to ! 
pltf., Sc pltf.’ s signature thereto, & received from j 
pltf. the certificates Sc transfer for the purpose of i 
registration. Soon afterwards he fraudulently 
procured pltf. to cancel his signature to the 
transfer, Sc by means of the cancelled transfer Sc 
the certificates, induced the vendor to execute a 
fresh transfer to himself, Sc thereupon procured 
the shares to be registered in his own name, Sc 
then mortgaged them to one of defts. : — Held : the 
effect of the first transfer was not destroyed by the 
cancellation fraudulently procured, & the regis- 
tration in the name of the broker & the transfer to 
his mtgee. were decreed to be set aside. — Donald- 
son v. Gillot (1866), Jm R. 3 Eq. 274 ; 15 L. T. 
382 ; 12 Jur. N. S. 959 ; 15 W. R. 166. 

2440. Approval of transfer by mistake — Cancella- 
tion by officer of company without authority.] — 

A transfer of shares in a co. by a holder who had 
not paid his calls was duly passed by the board, 

Sc remained on the list for thirty-four days, but 
was subsequently cancelled by the officer without 
the authority of the board. The co. having been 
subsequently wound up : — Held : the transfer was 


invalid, Sc the transferor must be placed on the list 
of contributories. 

It appears that by a rule of the arts, of assocn. 
the co. have power to decline to recognise any 
transfer by a holder of shares from whom any caU 
is due. It has been contended that the co. has 
exercised this option & that they are bound by the 
acts of their officers, Sc further, that they have 
sanctioned those acts ; but it is quite clear that 
when the transfer was passed, it was passed under 
a mistake which was corrected Sc the transfers 
cancelled within thirty-four days after it had 
happened (Stuart, V.-C.). — Re Bank of Hindu- 
stan, China, Sc Japan, Anderson’s Case (1869), 
L. R. 8 Eq. 509. 

Forged transfer.] — See No. 8084, post. 


Sub-sect. 11. — Setting aside Transfer. 

Irregular or fraudulent transfers.] — See Sub- 
sect. 12, post. 

Forged transfers.] — See Sub-sect. 12, D., post. 

Rectification of register.] — See Sect. 13, sub- 
sect. 5, ante. 

Transfers to infants.] — See Sub-sect. 15, A. (b), 
post. 


Sub-sect. 12. — Irregular Sc Fraudulent 

Transfers. 

A. In General. 

2441. Transfer to company — By member of 
committee of management.] — One of the members 
of the committee of a joint-stock co. sold his 
shares to the committee, on behalf of the co., at a 
price not exceeding the market price of the shares 
at that time. The shares were transferred to the 
trustees in trust for the co., & the vendor thence- 
forward ceased to interfere in their affairs. Three 
years after it was known to the shareholders 
generally that the shares had been sold to the co., 
the co. having during that time continued the 
business, Sc having obtained new Parliamentary 
powers, pltf., on behalf of himself Sc all the share- 
holders in the co., filed his bill against the vendor 
to set aside the sale Sc transfer of the shares as 
fraudulent ; & to obtain contribution from the 
vendor towards the debts of the co. The ct. 
refused to disturb the sale, Sc dismissed the bill, 
with costs. 

The sale as it was effected was in strictness 
irregular. A party in the situation of deft, ought 
not to have sold his own shares to the co. (Wigram, 


PART III. SECT. 23, SUB-SECT. 11. 

n. Fraudulent misrepresentation.) — • 
Opinion : to make a relevant case for 
roauction of a transfer of shares on the 
head of fraud, as in a question with 
a co., there must be averments of 
fraudulent misrepresentation made by 
the co., consisting of the general body 
of partners, to pursuer of the action. — 
Burnes v. Pennell (1849), 6 Bell, 
Sc. App. 541. — SCOT. 

o. Infringement of statute.) — A trans- 
fer, by which a co. purchased its 
own shares, was many years later & 
more than 9 years after tho death of 
transferor set aside, as infringing 1862 
Act, s. 35, & the personal represen- 
tatives of transferor were placed on the 
list of contributories. — General Pro- 
perty Investment Co. v. Matheson’s 
Trustees (1888), 16 R. (Ct. of Sess.) 
282.— SCOT. 

PART III. SECT. 23, SUB-SECT. 12.— 

A. 

n. Transfer hu unauthorised aaent 


— Responsibility of company.) — Applt., 
being the holder of 350 Bhares in 
deft, co., authorised C., one of the 
members of the Arm of L. Bros., 
mining agents & brokers, to sell the 
same. The shares, instead of being 
sold by C., wore sold by A., another 
member of the firm. & were afterwards 
transferred by deft. co. to the pur- 
chaser on the application of A. : — Held : 
the sale by A. was wholly unauthorised ; 
it was the duty of the oo., before 
transferring the shares, to ascertain 
whether the firm, purporting to sign 
his name to the transfer as applt. ’s 
agent, was authorised by applt. so to 
do. — Christoe v . Golden Crown 
Gold Mining Co., Ltd. (1887), 
3 Q. L. J. 1.— AUS. 

q. Discretion of directors — Shares 
transferred for purpose of increasing 
voting power of transferor. }— By the 
arts, of assocn. of a go. incorporated in 
New South Wales it was provided that 
shareholders should be entitled to vote 
according to the number of shares held 


by them as foUows : holders of 1 to 10 
shares 1 vote, holders of 11 to 25 
shares 2 votes, holders of 26 to 50 
shares 3 votes, holders of over 50 shares 
4 votes. It was also provided that 
shares should be transferred only at the 
discretion of the directors : — Held : the 
directors might properly, in the exercise 
of their discretion, refuse to register a 
transfer of a share where the whole 
beneficial interest in the share was 
retained by transferor & the transfe 
was made for the purpose of increasing 
the voting power of transferor. — * 
Manning river Co-operative Dairy 
Co. V. SHOE8MITH (1915), 19 C. L. R. 
714. — AUS. 

r. Transfer to company — Trans- 
feror ignorant that purchase was for an 
illegal purpose .] — The manager of an 
insurance oo., authorised by the 
directors, with the moneys of the oo., 
purchased from the holder thereof, who 
was ignorant of the object intended, a 
number of partly paid-up shares of the 
oo. on which calls were in arrear, for 
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V.-C.). — W ALFORD V . Adie (1846), 6 Hare, 112 ; 
67 E. R. 849 ; sub nom. Walford v. Adie, Adie 
v . Walford 7 L. T. O. S. 27, 

2442. Transfer to directors — Sanction of general 

meeting required under articles — Time for sanc- 
tion.] — One of the arts, of the deed of settle- 
ment of a joint-stock co. authorised the directors 
to purchase shares of the co. by the authority 
of a general meeting previously obtained. The 
directors, without obtaining any previous 
authority, purchased shares, & transferred them 
to other shareholders. The money paid & received 
upon the transfer duly appeared m the balance 
sheet, which was submitted to the shareholders, 
but the minutes of the meeting did not contain 
any reference to the transfer. Five years after- 
wards a winding-up order was made : — Held : the 
previous consent of the shareholders was not 
necessary for a conditional contract of sale. A 
subsequent confirmation of the contract was 
sufficient to validate the sale ; &, under the 

circumstances, such subsequent confirmation 
would be presumed. — Re British Provident 
Life & Fire Assurance Society, Lane’s Case 
(1863), 1 De G. J. & Sm. 604 ; 3 New Rep. 50 ; 
33 L. J. Ch. 84 ; 9 L. T. 461 ; 27 J. P. 804 ; 
10 Jur. N. S. 25 ; 12 W. R. 60 ; 46 E. R. 200, 
L. C. 

Annotations : — Mentd. British Provident Life & Fire Assce. 

Soc. v. Norton (18(13), 3 New Rep. 147 ; Spackman v. 

Evans (1868), L. R. 3 H. L. 171 ; Holmes v. Milward 

(1878), 47 L. J. Ch. 522 ; Hadley v. Hadley (1897), 77 

L. T. 131. 

2443. Transfer in breach of trust — Transfer 
from trustee to cestuis quo trust.] — Re North- 
umberland & Durham District Banking Co., 
Ex p. Bigge, No. 2242, ante. 

2444. Transfer by trustee by way of mort- 

gage — As security for personal debt.] — Roots v. 
Williamson, No. 2699, post. 

2445. Transferee affected with notice after 

delivery & before registration.] — (1) A sole trustee 
of shares executed a transfer & delivered it with 
the certificate of the shares to a mtgee. who had 
no notice of the trusts. The mtgee. did not 
register his transfer until after notice of the 
trust : — Held : the transfer could not be 
impeached. 

(2) The certificate showed that the shares had 
formerly stood in the names of two persons : — 
Held : this was not enough to put the mtgee. on 
inquiry or fix him with notice. — Dodds v. Hills 
(1865), 2 Hem. & M. 424 ; 12 L. T. 139 ; 71 E. R. 
528. 

Annotations: — As to (1) Distd. Ortigosa v. Brown (1878), 

47 L. J. Ch. 168 ; Hoots v. Williamson (1888), 38 Ch. D. 

485. Folld. Powell v. London & Provincial Bank (1893), 

62 L. J. Ch. 795. Generally. Reid. R. v. Shropshire Union 

Co. (1873), L. R. 8 Q. B. 420. 

2446. Whether company estopped by cer- 

tificate.] — Shropshire Union Railways & Canal 
Ccl p. K., No. 2412, ante. 

2*447. Transfer of shares not belonging to 
transferor — Subsequent transfer to transferor ante- 
dated.] — On Apr. 7, 1863, B., being indebted to 
A., deposited with him 200 shares in a joint-stock 
co., in satisfaction of the debt. On Apr. 9, A. 


* called at the co.’s office, executed an acceptance 
of the shares, & received a certificate of transfer 
from 0., the secretary. On Apr. 11, C. wrote 
informing A. that the shares did not belong to B., 
& that, consequently, the transfer was irregular. 
A. was, within a few days afterwards, informed that 
the shares which had been deposited with B. 
belonged to C., & not to B. On Apr. 14, a call was 
made, of which A. received notice on Apr. 21. 
On Apr. 22, C. executed a deed purporting to 
transfer the shares to B., the deed being ante-dated 
to Apr. 6, & an entry under that date being made 
in the books of the co. On bill by A. : — Held : the 
transfer by C. to B. was fraudulent & void as 
against A. & could not have the effect of making 
him a member of the co. in respect of the particular 
shares, after the repudiation, by O.’s letter of 
Apr. 11, of the attempted transfer from B. ; & 
the register must accordingly be rectified. — 
Bloxam v . Metropolitan Cab & Carriage Co., 
Ltd. (1864), 4 New Rep. 51 ; 12 W. R. 736. 

2448. Sale of shares after assignment to trustees 
for creditors — Conflicting rights of trustees Sc selling 
brokers.] — The owner of shares in a co. executed an 
assignment of all his property to pltf. as trustees 
for his creditors. Pltf. applied to the debtor for 
the certificates of the shares, but were unable to 
obtain them, whereupon they gave notice to the 
co. of the assignment. The debtor afterwards 
through his brokers, C. & Co., sold the shares on 
the Stock Exchange, executed a transfer, & 
received the purchase-money. The co., notwith- 
standing the notice, entered the purchaser’s name 
on the register as holder of the shares, but sub- 
sequently removed her name from the register 
& refused to issue certificates. At the request of 
the purchaser C. & Co. provided her with other 
shares in the co., & then claimed to be entitled to 
the shares sold on behalf of the debtor. In an 
action by pltfs. for a declaration that they were 
(inti tied to the shares : — Held : any lien winch 
C. Sc Co. might have upon the shares was only 
upon the debtor’s interest, which was subject to 
the right of pltfs. ; & pltfs., not having been 
guilty of any negligence to deprive them of their 
equity, were entitled to be registered as owners of 
the shares. — Peat v. Clayton, [1906] 1 Ch. 659 ; 
75 L. J. Ch. 344 ; 94 L. T. 465 ; 54 W. R. 416 ; 
22 T. L. R. 312 ; 50 Sol. Jo. 291 ; 13 Mans. 117. 

2449. Invalid sub-division of shares — Transfer 
of sub-divided shares.] — Re Financial Corpn., 
Feiling’s & Rimington’s Case, King’s Case, 
Holmes’s, Pritchard’s & Adams’s Cases, No. 
1447, ante . 

2450. Agreement to take transfer of fully-paid 
shares — Blank in transfer for numbers of shares — 
Filled up with numbers of unpaid shares.] — Re 

Blakely Ordnance Co., Bailey’s Case, [1869] 
W. N. 196. 

2451. Transfer ultra vires — Nominee on behalf 
of company — Transfer to avoid liability.] — A 

shareholder transferred 150 shares to the manager 
& a director “ on behalf of the co.,” on the under- 
standing that the value of them at par should be 
credited to him as payment in full on other 50 


the purpose of cancellation, taking the 
transfer to himself as “ manager in 
trust.*' The oo. had no power to deal 
in its own stock. The shares were 
never cancelled, the dividends thereon 
being credited to the oo. : — Held : in 
the absence of knowledge by transferor 
that the purchase was for an illegal 
purpose, the manager was properly 

? laoed on the list of contributories. — 
? e union Firm Insurance Co., 
MoCobu’s Case (1891), 21.0. R. 264.— 
CAN, 


s. Transfer of shares already as- 
signed — Registration by company — 
Position of innocent transferee.] — A co. 
incorporated under the Ontario Joint 
Stock Cos. Letters Patent Act, R. S. O. 
1887, c. 157, issued a certificate stating 
that a certain shareholder was entitled 
to 22 shares of the capital stock, as he 
in fact at the time was. The shares 
were not numbered or identified, but 
the certificate was numbered Sc con- 
tained the words “ Transferable only 
on the books of the oo. in person or by 


attorney on the surrender of this 
certificate.** The shareholder assigned 
the shares to pltf. for value, & gave the 
certificate to him with an assignment 
indorsed thereon. Pltf. gave no notice 
to the co., & did not apply to be 
registered as a shareholder until several 
months had elapsed, & in the meantime 
the shareholder executed another trans- 
fer of the shares for value to an 
innocent transferee who was registered 
by the co. as the holder of the shares 
without production of the certificate s— 
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shares, of which he retained possession. The co. 
had no power to hold its own shares : — Held : the 
transaction being ultra vires , he could not thus 
divest himself of his liability without notice to & 
the knowledge of all the individual shareholders ; 
& he was still a contributory for the whole number 
of 200 shares . — Re General Provident Assur- 
ance Co., Ltd., Cross’s Case (1869), 38 L. J. Cli. 
583 ; 17 W. R. 1006. 

2452 . Purchase by manager without 

authority.] — The directors of a co. having under 
the arts, of assocn. power to buy shares in the co. 
& to appoint a manager, appointed a manager. 
A shareholder agreed with the manager for the 
sale to the co. of his shares, & executed a transfer 
of his shares to two directors, who were trustees 
for the co. The transfer was not executed by the 
two directors but was registered : — Held : the 
transfer was invalid, & the shareholder was a 
contributory. The directors had no authority to 
delegate to a manager the power to buy shares, & 
had not in fact delegated that power or ratified the 
transaction with the shareholder. The directors 
were not considered to have such knowledge of the 
books of the co. as to be affected with knowledge 
of the transaction . — Re County Palatine Loan 
& Discount Co., Cartmell’s Case (1874), 9 
Ch. App. 691 ; 43 L. J. Ch. 588 ; 31 L. T. 52 ; | 
22 W. R. 697. L. JJ. 

2453. Entry of shareholder’s name in register — 
Without consent required by articles.] — W atson 
v. Eales, No. 2071, ante. 

Without formal transfer.] — See No. 1287, 

ante. 

2454. Notice of irregularity — Transfer by one of 
two former holders shown on certificate — Whether 
notice to transferee.] — Dodds v. Hills, No. 2445, 
ante. 

After company’s business transferred.] — See 

Nos. 2380, 2406, ante. 

Letters of renunciation.] — See No. 2282, ante. 

2455. Loss of right to Impeach — Lapse of time.] 
— W alford v. Adie, No. 2441, ante. 

2456 . Recognition of transferee as share- 

holder — Application for calls.] — W atson v. Eales, 
No. 2071, ante. 

Transfer into fictitious name.] — See No. 2595, post. 

B. Transfer by way of Compromise of Proceedings . 

2457. Director disapproving policy of majority 
of board — Proposed policy ultra vires — Transfer 
bond fide.] — Re London & County Assurance 
Co., Jessopp’s Case, No. 2195, ante. 

2458. Winding-up petition presented by member 
— Purchase of shares by directors to stifle inquiries.] 
— A shareholder presented a petition to wind up a 
co. The directors, to stifle inquiry, bought him 
off by taking a transfer of his shares to a nominee 
of their own. The co. having been ordered to be 
wound up within two years afterwards : — Held : 
the transfer was not bond fide , & such shareholder 
was a contributory. — Re Mitre Assurance Co., 
Eyre’s Case (1862), 31 Beav. 177 ; 31 L. J. Ch. 
640 ; 6 L. T. 599 ; 8 Jur. N. 8. 1070 ; 10 W. R. 
678 ; 54 E. R. 1106. 

Annotation: — Folld. Re Consols Insce. Assocn., Bonham’s 
Case (1865), 11 Jur. N. S. 381. 


2459. Threat to present winding-up petition — 
Shares purchased by trustee for company.] — A 

petition presented by shareholders to wind up a 
co. was dismissed, upon condition that the co. 
paid the costs of all parties to the petition, & upon 
the suggestion of the ct. a committee was appointed 
to investigate the affairs of the co. The com- 
mittee reported that it would be for the benefit 
of the shareholders that the co. should go on, & 
that a voluntary loan should be obtained from the 
shareholders. B., a large shareholder, was dis- 
satisfied with the report & with the statement of 
accounts upon which it was founded, & he informed 
the directors that unless a bond fide purchaser 
was obtained for his shares, & his other claims 
against the co. were satisfied, he would present 
another petition to wind up the co. After some 
negotiations an officer of the co. took a transfer 
of the shares, representing, as B. alleged that he 
purchased them on his own account. In fact he 
purchased them at the instance of the directors, 
& bv means of money belonging to the co., & no 
bond fide purchaser could be obtained : — Held : 
B.’s name must be placed upon the list of con- 
tributories . — Re Consols Insurance Assocn., 
Benham’s Case (1865), 12 L. T. 224 ; 11 Jur. 
N. 8.381; 13 W. R. 483. 

2460. Compromise of action brought by share- 
holder — Transfer to director as trustee for company 
— Knowledge of shareholder.] — Upon the com- 
promise of an action brought by G. against a co. 
in which he was a shareholder, it was arranged that 
G. should transfer his shares to 8., who was the 
managing director, & should receive from the co. 
a sum of money as the price of his shares & in 
satisfaction of his claim. Accordingly, the money 
was paid, the shares were transferred, & the 
transfer registered. Two years afterwards the 
co. was ordered to be wound up, & the official 
manager placed G.’s name on the list of con- 
tributories, on the ground that the transfer was 
invalid, 8. being a trustee for the co., & the assent 
of the shareholders to the transaction not having 
been obtained. The ct., under the circumstances, 
declined to impute to G. knowledge that S. was a 
trustee for the co. ; but, independently of this : — 
Held : the transaction having been acquiesced in 
by the shareholders for two years, their consent 
must be presumed as against the co. 

Where an act has been done by a public co., to 
the legality of which certain formalities are 
requisite, & the circumstances are such that 
knowledge Sc acquiescence may be imputed to 
every shareholder, the ct. will, as against the co., 
infer that the necessary formalities have been com- 
plied with . — Re British Provident, etc. Assur- 
ance Society, Grady’s Case (1863), 1 De G. J. & 
Sm. 488 ; 1 New Rep. 407 ; 32 L. J. Ch. 326 ; 
8 L. T. 98 ; 27 J. P. 516 ; 9 Jur. N. S. 631 ; 11 
W. R. 385 ; 46 E. R. 194, L. C. 

Annotations Folld. Re British Provident, etc. Assce. Soc., 
Lane’s Case (1863), 1 De G. J. & Sm. 504. Consd. Re 
Agriculturist Cattle Insce., SpackmaD’s Case (1865), 34 
L. J. Ch. 321. Reid. British Provident Life & Fire 
Assce. Soc. v . Norton (1863), 3 New Rep. 147 ; Hadley 
v. Hadley (1897), 77 L. T. 131. 

See, further, Sect. 26, sub-sect. 1, B. ; Sect. 27, 
sub-sect. 4, post. 


Held: the transfer to pltf., in view of pith’s right to the shares. — Smith v. ct. will not order a transfer to be 

the provisions of sect. 52 of above Act, walkervjlle Malleable Iron Co. registered where alleged transferor is 

conferred upon him a mere equitable (1896), 23 A. R. 95. — CAN. not before the ot.. Sc there is any real 

title which was cut out by the sub- doubt as to the validity or Inma tides ot 

sequent transfer, &, while the co. might t. Discretion of court — Indian Com - the transaction. — Re Luchmee Chund, 

have insisted upon production of the panics Act , 1866, s. 34.] — The power Luohmke Chund v. Bengal Coal Co. 

certificate, they were not bound to do given to the ct. by Indian Cos. Act, (1882), I. L. R. 8 Calc. 317. — IND. 

so, & were not estopped from denying 1866, s. 34, is discretionary, & the 
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C. Imperfect Gifts . 

2461. Deed of assignment — To be given to 
daughter on death of assignor*] — A father executed 
a deed of assignment of certain East India stock 
& Globe Insurance shares, to his daughter & her 
husband, & their children. The deed was retained 
by him, & found, enclosed in an envelope, on 
which he had in his own handwriting directed the 
deed to be given up to his daughter on his death. 
No transfer according to the prescribed forms was 
made during the father’s lifetime : — Held : the 
stock & shares did not pass by the deed, but con- 
stituted part of the father’s estate. — Dillon v. 
Coppin (1839), 4 My. & Cr. 647 ; 9 L. J. Ch. 87 ; 
4 Jur. 427 ; 41 E. R. 249, L. 0. 

Annotations Consd. Donaldson v. Donaldson (1854). Kay, 
711. Eefd. Barton v. Gainor (1858), 6 W. R. 624. Mentd. 
Jefferys v. Jcfforys (1841), Cr. & Ph. 138 ; M'Fadden v. 
Jenkyns (1842), 1 Hare, 458 : Meek v. Kcttlcwell (1842), 

1 Hare, 464 ; Fletcher v. Fletcher (1844), 4 Hare, 67 ; 
Hall v. Palmer, Russell v. Palmer (1844), 13 L. J. Ch. 352 ; 
Kekewich v. Manning (1851), 1 Do G. M. & G. 176; 
Parnell v. Hingston (1856), 3 Sin. & G. 337 ; Pearson v. 
Amicable Assce. Office (1859), 27 Beav. 229 ; Re Roby, 
Howlett v. Newington (1907), 77 L. J. Ch. 169. 

2462. Voluntary settlement — Shares settled.] — 

Certain shares in two public cos. were assigned, by 
a voluntary settlement, to a trustee, for the life 
of the settlor, & then to his great-nephew. No 
formalities were used for completing the transfer 
of the shares. It appeared that both the cos. 
had rules relating to the transfer of shares for 
valuable consideration, & to the disposal of shares 
belonging to deceased persons, but no forms were 
prescribed for the assignment of shares by a 
voluntary deed : — Held : these shares had not 
been effectually passed, according to the intention 
of the deceased settlor, to his grand-nephew, but 
must be handed over by the trustee to his personal 
representatives. — Searle v. Law (1846), 15 Sim. 
95 ; 15 L. J. Ch. 187 ; 7 L. T. O. S. 78 ; 10 Jur. 
191 ; 60 E. R. 553. 

Annotations : — Retd. Cheale v. Kenward (1858), 3 Do G. & J. 
27. Mentd* Parnell v. Hingston (1856), 3 8m. & G. 337 ; 
Rummens v. Hare (1876), 1 Ex. I). 169 ; Re Richardson, 
Shillito v . Hobson (1885), 30 Ch. D. 396. 

2463. .] — T. by deed-poll, dated 

Mar. 6, 1862, purported to transfer fifty shares in 
the L. Bank to a trustee for E. At that time the 
trustee held a general power of attorney from T. 
for the transfer of the stock of any incorporated 
co. standing in his name. T. afterwards gave the j 
trustee a special power of attorney to receive the 
dividends on the shares in the L. Bank, but no 
actual or other transfer of the fifty shares was ever 
made. The trustee, however, received the divi- 
dends on the shares under the second power, & 
paid them to E., sometimes directly, & sometimes 
through the intervention of T. : — Held : the gift 
of the fifty shares was imperfect, & under the 
circumstances T. could not himself be considered 
a trustee of them. — MlLROY v. Lord (1862), 4 
Be G. F. & J. 264 ; 31 L. J. Ch. 798 ; 7 L. T. 178 ; 

8 Jur. N. S. 806 ; 45 E. R. 1185, L. JJ. 

Annotations : — Consd. Heartley v. Nicholson (1875), L. R. 19 

Eq. 233. Refd. Moore v. Moore (1874), L. R. 18 Eq. 474 ; 
Re Ashcroft, Ex p. Todd (1887), 19 Q. B. D. 186; Re 
Smith, Bull v. Smith (1901), 84 L. T. 835. Mentd. 
Warriner v. Rogers (1873), L. R, 16 Eq. 340 ; Richards v. 
Delbridge (1874), L. R. 18 Eq. 11 ; Bizzoy v. Flight (1876), 
45 L. J. Ch. 852 ; Bottle v. Knocker (1876), 46 L. J. Ch. 
159 ; Re King. Sewell v. King (1879), 14 Ch. D. 179 ; 
Re Breton’s Estate, Breton v. Woollven (1881), 17 Ch. D. 
416 ; Re Shield, Pethybridge v. Burrow (1885), 53 L. T. 
5; Re Patrick, Bills v. Tatham (1890), 63 L. T. 752; 
Johnstone v. Mappin (1891), 60 L. J. Ch. 241 ; Coleman 
v. North (1898), 47 W. R. 57; Re Griffin, Griffin v. 


Griffin, [1899] 1 Ch. 408 ; Mallott v. Wilson, [19031 2 Ch. 

494 ; Carter v. Hungcrford, [191731 Ch. 260 ; Re Williams, 

Williams v. Ball, [1917] 1 Ch. 1 ; Macedo v. Stroud (1922), 

91 L. J. P. C. 222. 

2464. Donatio mortis causa — Bank manager 
directed to transfer shares to son.] — A testator in 
extremis gave all his shares in a particular bank to 
his son, on condition of his paying a debt which 
the testator owed upon the shares to the bank, & 
wrote a letter to the manager of the bank, directing 
that the shares should be transferred into the name 
of the son. The certificates of some of the shares 
were delivered to the manager as a preliminary to 
the preparation of the necessary deed of transfer. 
Before the deed was prepared, the testator died : — 
Held : the transaction was incomplete, & the 
shares formed part of his general estate. — Lambert 
v . Overton (1864), 11 L. T. 503 ; 13 W. li. 227. 

See , also, No. 2645, post, &, generally , Gifts ; 
Settlements. 

D. Transfers effected by Forgery . 

(a) Forged Transfers . 

See Forged Transfers Acts, 1891 (c. 43), & 1892 
(c. 36). 

Position of original shareholder — In relation to 
company.] — See Nos. 8084, 8085, post. 

Estoppel of shareholder — Forgery by one 

of two joint holders — Under Companies Clauses 
Act, 1845, c. 16.] — See Nos. 8063, 8083, post. 

Providing opportunity for forgery — 

Deposit of blank transfer.] — See No. 1342, ante. 

2465. Forgery by one of two joint holders.] 

— T. & B. were partners. Stock was standing in 
the books of a railway co. in their joint names. 
B. sold out the stock by a deed which he executed 
& to which he forged the name of T., but he con- 
tinued to account to T. for the dividends, & T. 
died in ignorance of the forgery. T.’s personal 
respresentativo afterwards filed a bill against the 
co. for a retransfer of the stock : — Held : though 
by the death of T. the right to an action at law was 
gone, the right to a suit in equity still remained, 
& a decree directing the co. to retransfer the stock 
was sustained. — Midland Ry. Co. v. Taylor 
(1862), 8 H. L. Cas. 751 ; 31 L. J. Ch. 336 ; 6 
L. T. 73 ; 8 Jur. N. S. 419 ; 10 W. R. 382 ; 11 

E. R. 024, H. L. ; affg. S. C. sub nom. Taylor v. 
Midland Ry. Co. (1860), 28 Beav. 287. 

Annotations : — Consd. Barton v. North Staffordshire Ry. 

(1888), 38 Ch. D. 458. Refd. Swan v. North British 

Australian Co. (1862), 10 W. R. 841. Mentd. Sutton v. 

Wilders (1871), L. R. 12 Eq. 373 ; Barton v. L. & N. W. 

Ry. (1888), 38 Ch. I). 144. 

Compare Nos. 8063, 8083, post. 

2466. Rights of transferee — Against company — 
Transfer registered & certificate issued.] — T. 

being the registered holder of five shares in a 
registered joint-stock co., limited, left the share 
certificates in the hands of her broker. A transfer 
of the shares to S. & G., purporting to be executed 
by T., together with the certificates, was left 
with the secretary for registration. The secretary 
in the usual course wrote to T., notifying that the 
transfer had been so left, & receiving no answer 
after ten days, registered the transfer, & removed 
the name of T. & placed the names of 8. & G. on 
the register as holders of the five shares, giving 
them certificates certifying that they were the 
registered holders of the five specific shares. 
A. bargained for five shares, through brokers in 
the usual way of the Stock Exchange, & paid the 


PART III. SECT. 23, SUB-SECT. 12.— 

D. (a). 

a. Rights of transferee — Against 
company — Transfer registered.] — Plfcf., 


having bought & paid for fifty shares registered by them. Afterwards it 
in deft.’s oo., received a transfer there- j was discovered that the transfer was a 
for, purporting to bo executed by the ! forgery, & the co. removed pi tf. 8 name 
owner of the shares. This transfer was | from the register, refused to receive a 
forwarded to the co.’s office & was ) cheque forwarded by him for a call, « 
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value of five shares, & the specific five shades 
were transferred to him by S. & G. & the name of 
A. was registered as the holder of the shares, & 
share certificates were given to him. It was 
afterwards discovered that the transfer to S. & G. 
was a forgery, & the co. was ordered to restore 
T.’s name to the register by rule of ct. under 
1802 Act, s. 35. On a case stated under that 
sect. : — Held : the giving of the certificate by 
the co. to 8. & G. amounted to a statement by the 
co., intended by the co. to be acted upon by 
purchasers of shares in the market, & 8. & G. were 
entitled to the shares, & A. having acted upon that 
statement, the co. were estopped from denying 
its truth ; & A. was therefore entitled to recover 
from the co. as damages for the loss of the shares, 
the value of the shares at the time the co. first 
refused to recognise him as a shareholder, with 
interest at 4 per cent from that time. 

Effect of share certificate considered (see 
No. 1784, ante). — Re Bahia & San Francisco By. 
Co. (1868), L. B. 3 Q. B. 584 ; 9 B. & S. 844 ; 37 
L. J. Q. B. 176 ; 18 L. T. 467 ; 16 W. B. 862. 
Annotations : — Apia. Hart v. Frontino & Bolivia South 
American Gold Mining Co. (1870), 39 L. J. Ex. 93. Distd. 
SUnni v . Anglo-American Telegraph Co., Anglo-American 
Telegraph Co. v. Spurling (1879), 5 Q. B. I). 188. 
Consd. Balkis Consolidated Co. v. Tomkinson, [1893] 
A. C. 396 ; Re Ottos Kopje Diamond Mines, [18931 

I Ch. 618 ; Sheffield Corpn. v. Barclay, [1903] 2 K. B. 
680. Held. Wehb r. Home Bay Comrs. (1870), L. 11. 

6 Q. B. 642 ; R. v. Shropshire Union Co. (1873), L. R. 8 
Q. B. 420 ; Shaw v. Port Philip Gold Minim? Co. (1884), 
13 Q. B. D. 103 ; Soc. G6n6rale de Paris v. Walker (1886), 

II App. Cas. 20 ; Bishop v. Balkis Consolidated Co. (1890), 
25 Q. B. D. 512 ; Simmons v. London Joint Stock Bank, 
Little v. London Joint Stock Bank, [18911 1 Ch. 270 ; 
Ruben v. Great Fingall Consolidated, [1904] 2 K. B. 712 ; 
Rainford v. Keith & Blackman Co., [1905] 2 Ch. 147. 
Mentd. Re Bank of Hindustan, China Sc Japan, Ex p. 
Kintrea (1869), 6 Ch. App. 95 ; Re Bank of Hindustan, 
China & Japan, Ex p. Campbell, Ex p. Hippisley, Ex p. 
Alison (1873), 22 W. R. 113 ; Crouch v. Credit Foncier of 
England (1873), L. R. 8 Q. B. 374 ; Burkinshaw v. 
Nicolls (1879), 39 L. T. 308 ; R. v. Chamwood Forest Ry. 
(1884). Cab. & El. 419 ; Low v. Bouverie, [1891] 3 Ch. 
82 ; Whitochurch v. Cavanagh, 11902] A. C. 117. 

2467. .] — Re Becife & San 

Francisco & Pernambuco By. Co., Ltd., & 
Trittin, etc. (1868), 37 L. J. Q. B. 183, n. 

Alteration of transfer after execution 

by vendor — Vendor’s initials to alteration forged.] 

— Sec No. 8088, post. 

2468. Bights of company — Rectification of 
register — Whether estopped by issue of certificate.] 

— On a transfer of stock in a co., incorporated 
under 1862 Act, the issue of the co.’s stock cer- 
tificate to the transferee is not a representation 
that the immediate transfer to him is valid, so as 
to give him any right of action against the co. if it 
proves invalid. A buyer, on the Stock Exchange, ! 
of stock in a co. incorporated under 1862 Act, I 
received & lodged with the co. for registration, an 
instrument which purported to be a transfer of the 
stock from the registered holder to himself. After 
making inquiries, the co. registered the transfer, 
& the buyer having transferred the stock to a bank 
in order to secure advances, the co. registered that 
transfer also, & issued their stock certificate to the 
bank as the registered holders. The original 
transfer to the buyer was discovered to be a forgery, 
& he thereupon paid off his debt to the bank, & 


brought an action, in which he & the bank were 
pltfs., to recover the value of the stock from the 
co. : — Held : the buyer had no right by estoppel 
against the co. in respect of the stock. The co., 
by issuing their stock certificate to the bank, as 
the buyer’s transferees, had made no representation 
to the buyer that the original transfer to him was 
valid ; &, therefore, the action was not maintain- 
able.— S imm v. Anglo-American Telegraph Co., 
Anglo-American Telegraph Co. v . Spurling 
(1879), 5 Q. B D. 188 ; 49 L. J. Q. B. 392 ; 42 
L. T. 37 ; 44 J. P. 280 ; 28 W. B. 290, C. A. 
Annotations : — Apld. Foster v. Tyne Pontoon & Dry DockB 
Co. 8c Renwlok (1893), 63 L. J. Q. B. 50. Consd. Balkis 
Consolidated Co. v. Tomkinson, [1893] A. C. 396 ; Sheffield 
Corpn. v. Barclay, [1905] A. C. 392. Refd. Dixon v. 
Kennaway, [1900] 1 Ch. 833 ; Ruben v. Groat Fingall 
Consolidated, [1904] 1 K. B. 650 ; Bank of England v . 
Cutler, [1908] 2 K. B. 208 ; Platt v. Rowe (Trading as 
Chapman & Rowe) Sc Mitchell (1909), 26 T. L. R. 49. 
Mentd. Kingston -upon-Hull Corpn. v. Harding, [1892] 
2 Q. B. 494 ; Smith v . Reynolds (1892), 66 L. T. 808. 

Compare No. 8089, post . 

Bectiflcation of register, see, generally , Sect. 13, 
sub-sect. 5, ante . 

Estoppel by certificate, see , generally , Sect. 18, 
sub-sect. 3, B., ante . 

2469. To impeach bond fide transferee’s 

title — Forged transfer not registered — Payment of 
dividends.] — Foster v . Tyne Pontoon & Dry 
Docks Co. & Benwick (1893), 63 L. J. Q. B. 50 ; 
9 T. L. B. 450. 

Annotation : — Refd. Dixon v. Konnaway, [1900] 1 Ch. 833. 

Indemnity — Transfer effected through 

banker or broker.] — Compare Bankers & Bank- 
ing, Vol. III., pp. 125, 276, Nos. 24, 862. 

Practice — Action of original shareholder against 
company.] — Compare No. 8090, 8091, post. 

(b) Forged Power of Attorney . 

2470. On whom loss fails — On company.] — A 

joint-stock co. having permitted a transfer of 
stock under a forged letter of attorney : — Held : 
the co., & not the fair purchaser, should bear the 
loss. — A shby v. Blackwell (1765), Amb. 603 ; 
2 Eden, 299 ; 27 E. B. 326, L. C. 

Annotations : — Refd. Duncan v. Luntley (1849), 2 H. Sc Tw. 
78 ; Simm v. Anglo-American Telegraph Co., Anglo- 
American Telegraph Co. v. Spurling (1879), 5 Q. B. D. 
188. 

See, also , Bankers & Banking, Vol. III., 
pp. 124-126, 178, Nos. 17-25, 329. 

(c) Forged Share Certificate . 

See Nos. 1793, 1794, ante. 

F. Transfers to Avoid Liability. 

See Sub-sect. 13, post. 

F. Tramfers not Complying with Formalities. 
See Sub-sect. 3, ante. 


8ub-sect. 13. — Transfers to Avoid Liability. 

A. In General . 

2471. Tests of validity.] — Although a share- 
holder in an abortive co., the shares in which pass 
by the delivery^ of scrip certificates, may transfer 
his shares to an insolvent, for the purpose of getting 


refused to restore his name to the 
register : — Held : the co. having regis- 
tered pltf. Sc he having acted on the 
registration by forwarding his cheque, 
the co. was estopped from denying that 
he was a shareholder . — watt v . 
Central Italy Gold Mining Co., 
2 J. Ii. N. S. 16.— N.Z. 


PART III. SECT. 23, SUB-SECT. 13.— 

A. 

b. Purchase under execution — By 
person of no means — Acting in collusion 
with defaulting shareholder.}-— A share- 
holder in a co., desirous of avoiding an 
anticipated call in such co., made an 


arrangement under which he was sued 
in the county ct., Judgment obtained 
against him in default of defence, & 
seizure made of the shares in the co. 
held by him. In pursuance of such 
arrangement the shares were sold by 
the oounty ct. bailiff Sc bought by a 
person acting in conjunction with , the 
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rid of liability, the transaction must be a real one 
& not a false or hollow contrivance. Qu. : whether 
a bond fide transfer made some time after a petition 
for winding up the co. under the Winding-up Acts 
has been filed & advertised would be valid. — 
Re Mexican & South American Co., Costello’s 
Case (1860), 2 De G. F. & .T. 302 ; 30 L. J. Ch. 
113; 3 L. T. 421 ; 6 Jur. N. S. 1270 ; 9W.R. 
6; 45 E. R. 038, L. J J. 

Annotations : — Apld. Re Esgair Mwyn Mining Co. & J oint 
Stook Companies Act, 1856-57, Alexander’s Case (1861), 
3 L. T. 883. Folld. Re Phoenix Life Assoc., Ex p. Hatton 
(1862), 31 L. J. Ch. 340. Apld. Re Discoverers Finance 
Corpn.v [1908] 1 Ch. 141. Expld. Re Discoverers Finance 
Corpn.. Lindlar’s Case, [1910] 1 Ch. 312. Reid. Re 
European Bank, Mastor’s Case (1871), 7 Ch. App. 292 ; 
K. v. Lambourn Valley Ry. (1888), 22 Q. B. D. 463. 

2472. .] — A solr., who was a shareholder in 

an incorporated co., knowing it to be in difficulties, 
transferred his shares to his farm bailiff, a man 
without property. The transfer purported to be 
made for £50, but no such sum was ever paid, 
nor had the transferee ever agreed to pay any sum. 
The transferor admitted that he had made the 
transfer to get rid of his liability, & had asked the 
transferee to take the shares off his hands. He 
also stated that he had informed the transferee, who 
had no other advice, that the co. was in difficulties ; 
that the shares were worthless, & that a liability 
might attach to the ownership. The transferee 
stated that he had never looked upon himself as 
owner ; that he had always considered that the 
shares were merely put into his name to serve some 
purpose of the transferor’s, & that he had always 
understood that he should be indemnified. The 
co. having been ordered to be wound up, the 
transferor, as solr. of the transferee, but without 
communication with him, made an offer to 
contribute a sum towards the debts of the co. to 
escape all further liability. He admitted that this 
sum was to have come out of his own pocket : — 
Held : the transfer must be held to have been 
merely colourable, & the transferor was a con- 
tributory. 

If a person, believing a co. in which lie is a 
shareholder to be insolvent, wishes to get rid of 
his shares, & before its insolvency is proclaimed 
bond fide sells them to a stranger, or even gives 
a stranger money to take them off his hands, that 
is a perfectly good transaction, & will be sustained 
in this ct. It is only where, after the co. has been 


manifestly & publicly declared to be insolvent, 
when in order to get rid of his liability, & to throw 
his burden on others, the shareholder gives his 
shares to a pauper or to a person over whom he has 
peculiar influence, as in Re Mexican Sc South 
American Co., Hyam's Case , No. 2483, post, 
& the like, that the transaction cannot be supported 
(Romilly, M.R .). — Re Electric Telegraph Co. of 
Ireland, Budd’s Case (1801), 3 De G. F. & J. 
297 ; 31 L. J. Ch. 4 ; 5 L. T. 332 ; 10 W. R. 51 ; 
45 E. R. 892, L. JJ; affg. S. 0., 30 Beav. 148. 


Annotations : — Folld. Re Phconix Life Assoe., Ex p. Hatton 
(1862), 31 L. J. Ch. 340. Apld. Re European, Bank, 
Masters* Case (1871), 7 Ch. App. 294, n. Folld. Re 
Discoveries Finance Corpn., [1908] 1 Ch. 141. Expld. 
Discoveries Finance Corpn., Lindlar's Case, [1910] 1 Ch. 
312. Retd. R. v. Midland Counties & Shannon Junction 
Ity. (1863), 9 L. T. 151 ; He Consols Insoe. Assoon., 
Benhara’s Case (1865). 11 Jur. N. S. 381 ; Re Overend 
Gurney, Musgravo Sc Hart’s Case (1867), L. R. 5 Eq. 193 ; 
Re Financial Insce., Bishop’s Case (1869), 7 Ch. App. 
29C, n. Mentd. Ilfracombe Ry. v. Nash (1870), 18 W. It, 


431. 


2473. .] — In order to constitute a valid 

sale of shares, so as to entitle the vendor to have 
liis name excluded from the list of contributories, 
though it is not necessary that the purchaser 
should be a person capable of meeting all demands 
that may be made upon him in respect of the 
shares, yet the transaction must be bond fide as 
between the vendor & purchaser. 

A shareholder in a joint-stock co., to avoid 
payment of a call, procured a person of no means to 
accept a transfer of his shares for a nominal 
consideration, & agreed to indemnify him against 
all liability. The directors refused to register the 
transfer until the call should have been paid. 
Afterwards, upon the winding up of the co., the 
original shareholder’s name was placed upon the 
list of contributories. Upon his application to 
have it removed : — Held : there was no bond fid# 
transfer of the shares, & the name was retained 
upon the list . — Re Phcenix Life Assurance Co., 
Ex p. Hatton (1802), 31 L. J. Ch. 340 ; 0 L. T. 
123; 8 Jur. N. S. 380 ; 10 W. R. 313. 


Annotations : — Const) . Re Discoverers Finance Corpn., 
Lindlar’s Case, [1910] 1 Ch. 312. Mentd. British Provi- 
dent Life & Fire Asscc., Qrpen’s Case (1863), 2 New. Rep. 
‘?25. 

2474. ,] — The holder of ordinary shares, on 

each of which a liability of 12s. 0d. remained 
unpaid, transferred his shares in order to escape 
the liability, under circumstances which, the ct. 


shareholder for a nominal sum. The 
purchaser was a man without means. 
The directors under the powers con- 
tained in the arts, of assocn., refused 
to register purchaser as a shareholder. 
Upon an application by purchaser 
under sect. 36 of Companies Act, 1890, 
to have the register rectified by placing 
his name thereon : — Held : under the 
circumstances of the case the ot. was 
not satisfied of the justice of the case, 
& the application would be refused. — 
Re McCracken's City Brewery Co., 
Ltd. (1899), 24 V. L. R. 803.— AUS. 

e. Assignment in insolvency — After 
execution of deed of composition & dis- 
charge.] — Deft., director of a railway 
oo., subscribed tor stock to the amount 
of $1,000, on whioh he paid, partly in 
money Sc partly by oertain allowances 
made for his servloes as director Sc 
otherwise, the Bum ot $400. Sub- 
sequently to this, he made an assign- 
ment under Insolvent Act, 1869. 
Before doing so, however, he procured 
the execution by the required majority 
of his creditors of a deed of composition 
Sc discharge, apparently under sect. 94 
of the Act. Pltf., as a creditor of the 
same co., sued out a writ of sci . fa. 
against deft, to compel payment to him 
of the balance due upon the said stock* 
Deft, pleaded that lie was not a share- 


holder in the oo., his contention being 
that the property in the stock had 
passed to assignee. It did not appear 
whether or not assignee had accepted 
or rejected this stock, or had done any 
act beyond accepting the assignment 
made to him. Deft, had obtained his 
discharge in the usual wav. The 
unpaid balance upon the stock, how- 
ever, not having been scheduled as a 
liability of deft., Sc no claim having been 
proved in respect of it : — Held : pltf. 
was entitled to recover, Sc the property 
in the stock had not passed to official 
assignee. — Denison e. Smith (1878), 
43 U. 0. R. 503.— CAN. 

d. Transfer to person of no means 
— By directors acting within prescribed 
powers .] — When the shareholders of a 
certain co. brought an action against 
the co. Sc oertain ot its directors, 
alleging that the latter, being a 
majority of the directorate, had 
negotiated a transfer of a number of 
their own shares to C., who subse- 
quently became manager, knowing him 
to be a man of no sufficient means to 
pay calls thereon, but wishing to 
escape liability for oertain impemUng 
calls ; Sc claimed that the directors 
should make good to the oo. or to them 
the amount of calls due upon the shares 
so transferred to C* Sc unpaid by him ; 


& the said directors alleged acquies- 
cence & laches on pltfs.* part in respect 
of the matters complained of ; & pltfs. 

S roved the transfer as alleged : — Held : 

eft. directors in allowing the trans- 
fers complained of, were upon the 
evidence guilty of no fraud towards the 
shareholders, Sc such act was within 
the scope of the prescribed powers Sc 
duties of directors. — Thompson v. 
Canada Fire & Marine Insurance 
Co. (1885), 9 O. R. 284.— CAN. 

e. Transfer to infant .] — Where a 
shareholder, liable for calls, transfers 
by deed his shares to an infant, the co. 
will not be compelled to register the 
transfer, thereby relieving the share- 
holder from all liability & giving the 
co. a shareholder whom they could not 
hold. — 11. (Blackborn) v. Midland 
Counties & Shannon Junction Ry. 
Co. (1863), 9 L. T. 155.— IR. 

f. Out & out transfer,] — Absolute 
transfer of shares, although made to 
avoid calls, is not necessarily mala fide . 
— Sleep v. Virtue (1871), 2 V. F. 
(Law) 29. — AUS. 

g. .] — A former shareholder 

8c director of a co. in liquidation who, 
a year Sc eight months before the 
liquidation Sc after paying all calls to 
date had made an out Sc oat transfer 
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Sect. 23 . — Transfer of shares: Sub-sect . 13, -4. 

B. (a) cfc (6).] 

held, gave to the transferee the right to repudiate 
the transaction. The transfer was completed & 
passed by the board, & the name of the transferee 
was placed on the register as the owner of the 
shares. Resolutions for the voluntary winding up 
of the co. were passed, & the liquidators now 
sought to rectify the list of contributories by 
replacing thereon the name of the transferor in 
respect of the shares : — Held : the question 
whether the transfer was out & out, in the sense 
that by it both the benefit & the liability on the 
shares had been transferred, was not the only test 
to be applied. The ct. was bound to consider the 
equities between the parties & whether under all 
the circumstances the transaction was bond fide . 
This transfer was a colourable transaction, & 
the transferor’s name must be replaced on the 
register. — Be Discoverers Finance Corpn., Ltd., 
[1908] 1 Oh. 141 ; 97 L. T. 757 ; 24 T. L. R. 12 ; 
51 Sol. Jo. 825 ; sub nom . Re Discoverers 
Finance Ooiipn., Ltd., Cooper’s Case (1907), 
77 L. .T. Ch. 36 ; 14 Mans. 333 ; on appeal , [1908] 
1 Ch. 334, C. A. 

Annotation: — Overd. Re Discoverers Finance Corpn., 

Lindlar’s Case, [1910] 1 Ch. 312. 

2475. .] — In the absence of restrictions in 

the arts, of assocn. a shareholder in a co. has by 
virtue of the Cos. Acts a right to transfer his shares 
without the consent of anybody to any transferee, 
even though he be a man of straw, & the transfer 
is executed for the express purpose of relieving 
the transferor of liability & the consideration is a 
nominal sum, & even if that sum is not paid, 
provided it is a bond fide transaction in the sense 
that it is an out & out disposal of the property 
without retaining any interest in the shares, & 
the transferor bond fide divests himself of both the 
benefit & the burden. — Be Discoverers Finance 
Corpn., Ltd., Lindlar’s Cask, [1910] 1 Ch. 312 ; 
79 L. J. Ch. 193 ; 102 L. T. 150 ; 26 T. L. R. 291 ; 
54 Sol. Jo. 287 ; 17 Mans. 46, C. A. 

2476. Transfer by shareholder Into fictitious 
name.] — Arthur v. Midland Ry. Co., etc., No. 
2595, post. 

B. Particular Circumstances affecting Validity . 
(a) Conduct or Position of Transferor . 

2477. Transfer by shareholder— After conduct 
leading to postponement of call.] — A shareholder, 
in a co. in which the previous consent of the 
directors was required to transfers made after the 


declaration of a call, attended a board meeting, 
& by his conduct there induced the postponement 
of a call, & then immediately transferred his 
shares to a man of straw. On the transferee 
moving, under 1862 Act, s. 35, to have his name 
put on the register in the place of that of the 
transferor : — Held : the ct.., taking into its con- 
sideration the conduct of the transferor, would 
refuse to assist him to escape from his liability, 
by substituting the transferee’s name for his upon 
the register. 

Semble : in the absence of a special power to 
directors of refusing transfers, a transfer is not 
necessarily vitiated by the fact that it is made to 
a man of straw avowedly in order to evade 
liability . — Re National & Provincial Marine 
Insurance Co., Ex p. Parker (1867), 2 Ch. App. 
685; 15 W. R. 1217, L. J. 

Annotations : — Eefd. Re Heatons Steel & Iron Co., Simpson’s 

Case (1869), 39 L. J. Ch. 41 ; Re National Provincial 

Marine Insce., Gilbert's Case (1870), 6 Ch. App. 559 ; 

Re Stranton Iron & Steel Co. (1873), L. R. 16 Eq. 559 ; 

Re Cawley (1889), 42 Ch. D. 209 ; Re Bell, Exp. Hodgson 

(1891), 65 L T. 245. 

2478. Transfer by director — Abuse of position as 
director — Call postponed to avoid liability .] — Re 

National Provincial Marine Insurance Co., 
Gilbert’s Case, No. 2037, ante. 

2479. .] — Be Cawley & Co., 

No. 2401, ante. 

By way of compromise .] — See No. 2195, 

ante. 

2480. Transfer by mortgagee.] — Shares in a co. 
were, to escape liability, transferred by the 
direction of a mtgec. into the name of the mtgee.’s 
servant. The servant afterwards claimed the 

I shares, & contended that as the transaction was 
fraudulent as against the co., the ct. would not 
assist the mtgee. by declaring that she was a 
trustee of the shares for him : — Held : the mtgee., 

J not being under any liability to the co., or to the 
creditors of the co., had a right to direct this 
transfer to be made, & was entitled to a declaration 
that the servant held the shares in trust for him. — 
Colquhoun v. Courtenay (1874), 43 L. J. Ch. 
338 ; 29 L. T. 877 ; 22 W. R. 435. 

2481. Transfer by administrator — Being also 
residuary legatee.] — Be Troughton, Rent & 
General Collecting & Estate Co. v. Troughton, 
No. 2596, post. 

( b ) Position of Transferee. 

2482. Employee of transferor.] — The shares of a 
co. were transferable by delivery. After the co. 
was in difficulties, & a few days before an order 


of his shares for the purpose of getting 
rid of his liability thereon : — Held : 
entitled not to be placed on the list of 
contributories. — Commercial Loan & 
Trust Co., Ltd. v. Macaw. [1922] 
3 W. W. It. 1129 ; [1923] 1 D. L. R. 
744 ; 32 Man. L. R. 413. — CAN. 

h. .] — A director of a limited 

co. transferred shares, including part 
of his qualifying shares, held by him 
therein, on which there was an uncalled 
liability of nearly £2,000, to his house- 
keeper, who was a person of no means ; 
& this he did at a time when the finan- 
cial position of the co. was known to the 
directors to be hopeless. Shortly after- 
wards the oo. went into liquidation & 
the liquidator presented a petition for 
rectification of the register by the 
restoration of the director’s name. 
There was no provision in the arts, of 
assocn. affecting a director’s right to 
transfer his shares : — Held : the dives- 
titure of the director having been 
absolute & unqualified, his name could 
not be restored to the register.— 

?66 L 5coV’ Campbell, [1916] S. C. 


PART III. SECT. 23, SUB-SECT. 13.— 

B. (a). 

k. Transfers of shares before first 
payment made — By directors aware of 
company's insolvent state — To persons 
of little or no substance.}— On the issue 
of letters patent under Ontario Cos. 
Act, 1897, c. 191, incorporating a co., 
the directors subscribed for stock, 
making no provision, however, for the 
payment, nor making any calls thereon, 
while applications for stock by others 
were only accepted on their paying 25 
per cent on subscription & 25 per cent 
on allotment. Subsequently, Sc some 
time before the oo. was declared insol- 
vent, the directors, knowing of the 
insolvent condition, & desiring to get 
rid of their stock, on which nothing 
had been paid, employed the promoter 
of the oo. to procure persons willing to 
take the stock. He accordingly pro- 
cured 5 persons, who he knew were of 
little or no substance, & as to whom he 
had carefully abstained from any 
inquiry, to take all of the directors* 
stock, except one share each on which 


they could qualify & make the trans- 
fers, informing the transferees that 
they would become directors, &, as to 
4 of them, that they would incur no 
liability on the stock, as ho would 
arrange for its disposal. The pur- 
chasers gave their promissory notes for 
the first 25 per oent, payable to the 
co., instead of to the directors, the 
object being that they should bo treated 
as payment of the 25 per oent for 
which the directors were liable : — 
Held : the transfers were invalid, as 
being made contrary to sect.. 30 of the 
Act, before all calls had been paid ; 
the liability of the directors for the 25 
per oent being substantially the same 
as a call ,* & also in that the directors 
were guilty of a breach of trust in not 
exercising their powers in the best 
interests of the co. by taking special 
care & caution in procuring responsible 
transferees. 

The directors were therefore directed 
to bo placed on the list of contributories 
for this stock. — JRe Peterborough 
Cold Storage Co. <1907), 14 O. L. R. 
475 ; 9 0.W. R. 850.— CAN. 
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was made to wind it up, a shareholder transferred 
his shares to his foreman. The ct., thinking that 
the transfer was not bond fide : — Held ; it was 
inoperative, Sc the transferor was a contributory. — j 
Re Mexican Sc South American Mining Co., 
Lund’s Case (1859), 27 Beav. 405 ; 28 L. J. Ch. 
628 ; 33 L. T. O. S. 85 ; 5 Jur. N. S. 400 ; 7 W. R. 
333 ; 54 E. R. 184. 

Annotations :■ — Consd. Re Discoverers Finance Corpn., 
[1908] 1 Ch. 141. Dbtd. Re Discoverers Finance Corpn., 
Lindlar’H Case, [1910] 1 Ch. 312. Reid. Re European 
Bauk, Masters* Case (1872), 7 Ch. App. 292. 

2483. Consideration paid by transferor.] — 

A co. by whose custom the shares passed by 
delivery of the certificates, was ordered to be 
wound up on Nov. 24, 1857. On Nov. 10, H., who 
held shares, sold them through a broker, to A., 
a person in his employ, but the purchase-money 
was, in fact, paid out of H.’s money : — Held : 
H. should be on the list of contributories. — Re 
Mexican Sc South American Co., H yam’s Case 
(1859), 1 De G. F. & J. 75 ; 29 L. J. Ch. 243 ; l 
L. T. 115 ; 6 Jur. N. S. 181 ; 8 W. R. 52 ; 45 
E. R. 287, L. C. Sc L. J J. 

Annotations: — Consd. Re Athenoeum Life Assce. Soc., 
Chinnock's Case (1860), Johns. 714 ; Re Mexican & South 
American Co., Costello's Cano (I860), 2 De G. F. & J. 302 ; 
Re Discoverers Finance Corpn., Lindlar’s Case, [1910] 

1 Ch. 312. Refd. Re Electric Telegraph Co. of Iroland, 
Ex p. Budd (1861), 5 L. T. 332 ; Re Esgair Mwyn Milling 
Co., Alexander’s Case (1861), 3 L. T. 883 ; Re Phoenix 
Life Assce., Ex p. Hatton (1862), 31 L. J. Ch. 340 ; Re 
Consols Insce. Assocn., Bonham’s Case (1865), 11 Jur. 
N. S. 381 ; Re East of England Bank, Ex p. Bugg (1865), 
13 W. B. 911 ; Re Bank of Hindustan, China & Japan, 
Exp . Kintrea (1869), 5 Ch. App. 95 ; lie Financial Insce., 
Bishop’s Case (1869), 7 Ch. App. 296, n ; Re European 
Bank, Masters’ Case (1872), 20 W. R. 499 ; R. v. Lambourn 
Valley Ry. Co. (1888), 22 Q. B. D. 463. 

2484. Transfer out & out.] — P. held 250 

shares in a co., whose shares passed by delivery of 
the certificates, for which he had paid £1 ,750. A 
few days before the winding up order, he, being 
aware that the co. was in difficulties, handed over 
the certificates to a clerk of his, there not having 
been any previous negotiation for the sale of them, 
Sc the clerk gave him £1 for them. It was not 
disputed that P. made this transfer in order to 
escape liability, but the ct. was satisfied, on the 
evidence, that it was an absolute Sc bond fide 
transfer out Sc out, without any trust or reserva- 
tion : — Held : P. was not a contributory. — Re 
Mexican Sc South American Co., Grisewood Sc 
Smith’s Case, De Pass’s Case (1859), 4 De G. 
Sc J. 544 ; 28 L. J. Ch. 769 ; 33 L. T. O. S. 322 ; 
5 Jur. N. S. 1191 ; 7 W. R. 681 ; 45 E. R. 211, 
L. JJ. 


Annotations : — Consd. Re Mexican & South American Co., 
Costello ’8 Case (1860), 2 Do G. F. & J. 302 ; Re Phoenix 
Life Assce., Ex p . Hatton (1862), 31 L. J. Ch. 340 ; Re 
Discoverers Finance Corpn., Llndlar’s Case, [1910] 1 Ch. 
312. Refd. Re Athenamm Life Assce. Soc., Chinnock’s 
Case (1860), John. 714 ; Re Esgair Mwyn Mining Co., 
Alexander’s Case (1861), 3 L. T. 883 ; Re Consols insce. 
Assocn., Bonham’s Case (1865), 11 Jur. N. S. 381 ; 
Re National & Provincial Marine Insce., Ex p. Parker 
(1867), 2 Ch. App. 685 : Re Smith, Knight, Weston’s Case 
(1868), L. R. 6 Eg. 238 ; Spackman v. Evans (1868), 
19 L. T. 151 ; Re Asiatic Banking Co., Exp. Collum (1869), 
21 L. T. 350 ; Re Bank of Hindustan, China & Japan, 
Ex p. Kintrea (1869), 5 Ch, App. 95 ; Re Consols Insce. 
Assocn., Glanville’s Case (1870), L. R. 10 Eq. 479 ; Re 
Smith, Knight, Battle’s Case (1870), 39 L. J. Ch. 391 ; 
Re European Bank, Masters’ Case (1871), 7 Ch. App, 
294, ii l Re Great Wheal Busy Mining Co., King's Case 
G§71)* » R- Lambourn Valley Ry. Co, 

{JSSfl** P.* : R e Discoverers Finance Corpn., 

[19081 1 Ch, 141. Menta. Re Royal British Bank, Mixer’s 
Case (1859), 4 De G. & J. 575. 

2485. Consideration not paid.] — Re 

Electric Telegraph Co. of Ireland, Budd’s 
Case, No. 2472, ante. 


2486. Nominal consideration — Transfer ap- 

proved by directors, subject to condition.] — H., 
a shareholder iu a co., being desirous of getting 


rid of his shares, transferred them out & out for a 
nominal consideration to his clerk. The directors, 
who had power to refuse to register transfers, 
declined to register the transfer, unless H. gua- 
ranteed the payment of a call which they were 
about to make, Sc also all future calls. H. ac- 
cordingly gave the guarantee, Sc the transfer was 
passed Sc the transferee registered as a share- 
holder. H. paid the call when made, Sc the co. 
was afterwards wound up : — Held : the bargain 
with the directors was good, Sc the transfer valid: 
Sc even on the assumption that H. had guaranteed 
all future calls, he was not liable to be placed on the 
list as a contributory . — Re Bank of Hindustan, 
China Sc Japan, Harrison’s Case (1871), 6 
Ch. App. 286 ; 40 L. J. Ch. 333 ; 24 L. T. 691 ; 
19 W. It. 572, L. JJ. 

Transfer by mortgagee .] — See No. 2480, ante. 

2487. Shares purchased in name of employee.] — 

W. purchased on the Stock Exchange shares in a 
joint-stock co. On discovering that the vendor 
was a director of the co., W. gave as the name of 
the transferee that of a foreman in his employ- 
ment at weekly wages of two guineas ; Sc in the 
transfer the foreman was described as a gentle- 
man, Sc his address was given at the works where 
W. carried on business. According to the arts, 
of assocn. a transfer could not be made without 
the approval of the board ; Sc the transfer to the 
foreman was laid before the board Sc approved. 
Within two months of the approval being given, 
the co. was ordered to be wound up. The fore- 
man was at first placed upon the list of con- 
tributories, but the official liquidator, on dis- 
covering the facts, applied to have his name 
removed Sc W. settled as a contributory : — Held : 
W . could not be placed on the list of contributories. 
— Re Humber Ironworks Sc Ship-building Co., 
Williams’ Case (1875), 1 Ch. I). 576 ; 45 L. J. Ch. 
48. 

Annotations : — Retd. Re London, Bombay & Mediterranean 

Bank (1881), 18 Ch. D. 581 ; Re Britannia Fire Assocn., 

Coventry’s Case, [1891] 1 Ch. 202. 

2488. Man of straw — Insolvent.] — Re Mexican 
Sc South American Co., Costello’s Case, No. 
2471, ante. 

2489. Attorney’s clerk.] — A holder of 

shares in a joint-stock co. transferred them to a 
person who was an attorney’s clerk, for an alleged 
consideration of £97 10s. On examination before 
the V.-C. in chambers, the transferor declared 
he had given the shares to the transferee. No 
consideration money was in fact paid for them. 
The transferee swore that at the time he accepted 
the transfer he was not even aware in what co. 
the shares were ; that he was in the habit of 
signing transfers for the transferor without making 
inquiries about them. The certificates of transfer 
were left with the transferor : — Held : the transfers 
were not bond fide, Sc the name of the transferor 
ordered to be put upon the list of contributories. — 
Re Esgair Mwyn Mining Co., Alexander’s Case 
(1861), 3 L. T. 883 ; 9 W. R. 410. 

Annotation : — Refd. R. v. Midland Counties & Shannon 

Junction Ry. (1862), 9 L. T. 151. 

2490. .] — Re Phcenix Life Assurance Co., 

Ex p. Hatton, No. 2473, ante. 

2491. Ship’s steward.] — K., a shareholder 

in a co. which was in difficulties, but whose shares 
had still a market price, transferred them to L. 
by a deed, in consideration of a sum expressed to 
be paid by L., being about the market price. No 
sum was, in fact, paid, nor had there been any 
contract of sale, K. having brought the transfer 
to L., & asked him to execute it, saying, it was a 
transfer of shares to him, but saying nothing more. 
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L. was a ship’s steward, whose wages were £1 a 
week. The transfer was duly registered, the 
directors who had a j>ower of declining to receive 
any transfer, not objecting, So L. was entered 
on the register. A few weeks afterwards an order 
was made to wind up the co. On an application 
made under 1862 Act, s. 35 : — Held : K.’s name 
should be restored to the register of members. — 
Re Bank op Hindustan, China So Japan, Ex p . 
Kintrea (1869), 5 Ch. App. 95 ; 39 L. J. Ch. 193 ; 
21 L. T. 688 ; 18 W. K. 197, L. J. 

Annotations : — Reid. Re Imperial Mercantile Credit Assocn., 
Payne’n Case (1869), L. R. 9 Eq. 2*23 ; Re Bank ot Hin- 
dustan, China & Japan, Harrison's Case (1871), 6 Ch. App. 
286 ; Re Bank of Hindustan, China & Japan, Rogers’ 
Case (1871), 25 L. T. 406. Mentd. Re Diamond Rock 
Boring Co., Ex p. Shaw (1877), 2 Q. B. D. 463 ; Re 
Pylo Works (1890), 44 Cli. D. 534. 

2492. Messenger in a broker’s office .] — Re 

Imperial Mercantile Credit Assocn., Wil- 
kinson’s Case, [1869] W. N. 211. 

2493. .] — Shares were transferred, in order 

to escape liability, to a man of straw, by a deed 
giving false description & address of transferee, So 
purporting to be made for valuable consideration, 
whereas, in fact, no consideration passed ; So the 
transfer was registered. The co., being one in 
which the directors had no power to disallow a 
transfer : — Held : although the circumstances 
were suspicious, yet, as the parties deposed that 
no trust was reserved in favour of the transferor, 
he could not be put upon the list of contributories. 
— Re Smith, Knight So Co., Battie’s Case (1870), 
39 L. J. Ch. 391 ; 22 L. T. 464 ; 18 W. R. 620. 

2494. Journeyman butcher — Transferor’s 

son-in-law.] — Twelve days before a banking co. 
stopped payment, one of the shareholders in the 
co. transferred to his son-in-law, a journeyman 
but cher, 280 shares, on which £15 a share had been 
paid, So £35 was payable, So which were then 
saleable at £8 to £6 a share. In the transfer deed 
the transferee was described as “ gentleman.” 
The transfer was duly registered by the co. Upon 
an application, nearly five years after the transfer, 
to have the name of the transferor substituted for 
that of the transferee on the list of contributories : 
— Held : under the circumstances, the transfer 
was a bond fide gift to the son-in-law, the mis- 
description of the transferee was not material, 
So the transaction could not • be disturbed . — Re 
European Bank, Masters’ Case (1872), 7 Ch. 
App. 292 ; 41 L. J. Ch. 501 ; 26 L. T. 269 ; 20 
W. li. 499, L. JJ. 

Annotation Mentd. Re Taurine Co. (1883), 25 Ch. D. 118. 

2495. .] — Re Discoverers Finance Corpn., 

Ltd., Lindlar’s Case, No. 2475, ante. 

Nominee of company — Company not authorised 
to hold own shares .] — See No. 2451, ante. 

(c) Conditions of Transfer. 

2496 . Consideration paid by transferor .] — Re 

Mexican & South American Co., Hyam’s Case, 
No. 2483, ante . 

2497 . Consideration falsely stated in transfer — 
No consideration paid .] — Re Electric Telegraph 
Co. of Ireland, Budd’s Case, No. 2472, ante. 

2498 . ,]—Re Esgair Mwyn Mining 

Co., Alexander’s Case, No. 2489, ante. 

2499. .] — A transfer, made from a 

desire on the part of the transferor to escape from 
liability, is not bad where the directors have no 
veto, even though money should have been paid 
to the transferee for taking the shares, & the 
transfer falsely states money to have been paid to 


the transferor. — Re Hafod Lead Mining Co., 
Slater’s Case (1866), 35 Beav. 391 ; 35 L. J. Ch. 
304 ; 14 L. T. 95 ; 12 Jur. N. S. 242 ; 14 W. R. 
446 ; 55 E. R. 947. 

Annotations : — Bold. Re Discoverers Finance Corpn.. 
Lindlar’e Case, [1910] 1 Ch. 207. Mentd. Re Disooverers 
Finance Corpn., [1908] 1 Ch. 141. 

2500. .] — Re Bank of Hindustan, 

China So Japan, Ex p. Kintrea, No. 2491, ante. 

2501. .] — Re Smith, Knight So Co., 

Battie’s Case, No. 2493, ante. 

2502. .] — Re Discoverers Finance 

Corpn., Ltd., Lindlar’s Case, No. 2475, ante. 

2503. Nominal consideration.] — Re Mexican & 
South American Co., Grisewood So Smith’s 
Case, De Pass’s Case, No. 2484, ante . 

2504. .] — Re Imperial Mercantile Credit 

Assocn., Wilkinson’s Case, No. 2492, ante. 

2505. .] — Re Discoverers Finance 

Corpn., Ltd., Lindlar’s Case, No. 2475, ante. 

2506. Transfer approved by board.] — Re 

Bank of Hindustan, China So Japan, Harrison’s 
Case, No. 2486, ante. 

2507. Consideration paid to transferee.] — Re 

Hafod Lead Mining Co., Slater’s Case, No. 2499, 
ante . 

2508. .1 — An unregistered co. was in 1882 

incorporated by a special Act of Parliament for 
the purpose of establishing a fish market. At a 
meeting of the directors, the directors allotted to 
themselves the forty qualification shares required 
by the Act to be held by each. A call of £5 or 
one fifth per share was paid on the following day, 
but one of the directors paid up the full amount of 
his shares, £1,000 in cash. Another directors’ 
meeting was held, at which the secretary reported 
that £2,400 had been received for calls, So a resolu- 
tion was thereupon passed that this sum should be 
paid by the co. on account of the preliminary 
costs, charges, So expenses. On the same day 
that sum was handed to P., who had paid or was 
liable for such costs, charges, & expenses ; So he 
So four other of the directors transferred their 
shares to a nominal transferee, P.’s shares being 
transferred to L., who was a clerk of his, So also 
one of the directors named in the Act, in con- 
sideration of £4 paid by P. to L. No other shares 
in the co., beyond the directors’ qualification 
share, were ever allotted or subscribed for. A 
judgment debtor presented a winding-up petition 
under 1862 So 1867 Acts. It was contended by 
the co. that no winding-up order could be made 
under those acts, inasmuch as there were now 
only three registered shareholders of the co., the 
other five having transferred their shares & ceased 
to be shareholders or directors : — Held : the 
transfers were invalid. — Re South London Fish 
Market Co. (1888), 39 Ch. D. 324 ; 60 L. T. 68 ; 
37 W. R. 3 ; sub nom. Re South London Fish 
Market Co., Ex p. St. Mary, Newington, 
Vestry, 4 T. L. R. 764 ; sub nom. Re South 
London Fish Market Co., Pumsoll’s Case, 1 
Meg. 92, C. A. 

Annotation : — Mentd. Re Bowling & Wei by 's Contract, [1895] 

1 Ch. 663. 

2509. Transfer not out So out — Benefit of shares 
reserved to transferor.] — A shareholder in a co. in 
extremis is entitled to transfer his shares to any one 
out So out, but a duly registered transfer to a 
trustee for the transferor, executed with the 
intention of getting rid of liability, So reserving 
the benefit of the shares, does not relieve the 
transferor from his liability, even where the deed 
of settlement declares that trusts shall not be 
recognised, So that the person on the register shall 
be deemed the beneficial owner of the shares. — 
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Be Atheneum Life Assurance Society, Chin- 
nock’s Case (1860), John. 714 ; 1 L. T. 435 ; 
8 W. B. 255 ; 70 E. R. 607. 

Annotation : — Reid. Re EsgairMwyn Mining Co. f Alexander’s 
Case (1861), 3 L. T. 883. 

2510. .] — Re Discoverers Finance 

Corpn., Ltd., No. 2474, ante . 

See , ateo, Nos. 2475, 2493, ante. 

2511. Transferee indemnified by transferor.] 

— Re Electric Telegraph Co. of Ireland, 
Budd’s Case, No. 2472, ante. 

2512. .] — Re Discoverers Finance Corpn. 

Ltd., No. 2474, ante. 

2513. .] — Re Discoverers Finance 

Corpn., Ltd., Lindlar’s Case, No. 2475, ante. 

2514. Misdescription of transferee.] — Re Euro- 
pean Bank, Masters’ Case, No. 2494, ante . 

2515. .] — Re Humber Ironworks & Ship- 

building Co., Williams’ Case, No. 2487, ante. 


Sub-sect. 14. — Effect of Winding up. 

A. In General. 

2516. General rule.] — Where by a co.’s deed it 
was provided that when shares should have been 
transferred the responsibility of the former pro- 
prietor should cease, the ct. refused to place the 
name of a former proprietor of shares upon the 
list of contributories, there being no liability 
between him & the present members, whatever 
his liability to creditors of the co. might be. — Re 
Royal Bank of Australia, Sutton’s Case 
(1850), 3 De G. & Sm. 262 ; 15 L. T. O. S. 391 ; 
14 Jur. 966 ; 64 E. R. 471. 

Annotations : — Consd. Tipperary Joint-Stock Bank, Ex p. 
Stirling & Kennedy (1857), 29 L. T. O. S. 403. Reid. 
Re Pennant & Craigwen Consolidated Lead Mining Co., 
Fcnn’s Case (1854), 4 De G. M. & G. 285 ; Re Times Fire 
Assce. (1861), 30 Beav. 596. Mentd. Re London & 
Mediterranean Bank, Wright’s Case (1868), L. K. 12 
Eci. 334, n. 

2517. Application of rule in Clayton’s 

Case.] — The principle of appropriation of pay- 
ments laid down in Clayton 1 8 Case (1 Mer. 572) 
applies to dealings between a co. & its bankers, 
so that a former shareholder who has transferred 
his shares is exonerated from contributing to the 
co.’s debt to its bankers if before the winding up 
sufficient money had been paid to the bank to 


cancel what was due to the bank when such share- 
holder ceased to be a member. — Re Devonport & 
South Devon Steam Flour Mill Co., Bateman’s 
Case (1873), 42 L. J. Ch. 577. 

2518. .] — Re British & American Tele- 

graph Co., Colquhoun’s Case, [1874] W. N. 49. 

2519. Contract for sale of shares — Before pre- 
sentation of petition — Transfer not executed.] — It 
is the duty of a transferor of shares in a public 
co., in order to relieve himself from further 
liability, to see that the name of the transferee is 
duly registered, & if he neglects to do so, it is his 
own laches for which he will be held responsible. 

Where a party’s name appears on the co.’s 
register as the holder of shares, & he has trans- 
ferred those shares but the transferee has not 
executed the transfer, the transferor remains 
liable as a contributory. — Re West Ham Distil- 
lery Co., Ltd. (1858), 31 L. T. O. S. 44. 

2520. Transfer completed after wind- 

ing up begun.] — On May 2, 1866, R. instructed his 
brokers to buy shares in the bank for him. The 
brokers accordingly contracted to buy the number 
of shares from M., & on the same day forwarded 
to K. a bought note, in which May 15 was named 
as the time for completing the contract. On 
May 10, however, the bank stopped payment, & 
on May 12, a petition was presented for winding 
it up. R. had paid the money to his brokers under 
protest, & the question now raised was whether he 
or M., the transferor, ought to be on the list in 
respect of these shares : — Held : there had been no 
acceptance of the transferee by the board, & no 
opportunity of considering whether they would do 
so or not. R.’s name could not, therefore, under 
1862 Act, s. 35, be placed on the register. — Re 
English Joint Stock Bank, Marzetti’s Case 
(1866), 15 W. R. 220. 

Annotation : — Mentd. Chapman v. Shepherd, Whitehead v. 

Izod(1867), 15 L. T. 477. 

2521. Whether void.] — A contract 

for the purchase of shares in a joint-stock co., 
entered into but not completed by transfer before 
the presentation of a petition for winding up the 
co. under 1862 Act, is not rendered void by sect. 
153 of that Act. A broker who has bought shares 
for a customer under such circumstances, & who 
has in accordance with the rules & regulations of 
the Stock Ecxhange been compelled to pay the 


PART III. SECT. 23, SUB-SECT. 14.- 

A. 

2516 i. General rule .) — After a wind* 
ing-up order has been made, it is too 
late for holders of shares, entered as 
such in the books of the bank, to 
escape liability by showing irregu- 
larities in transfers to more or less 
remote predecessors in title . — Re Ckn« 
tral Bank of Canada, Home 
Savings & Loan Co.’s Case (1891), 
18 A. R. 489. — CAN. 


2516 ii. 

dared insolvency 


.] — Opinion: after de- 
ft bank is not 


entitled to alter the position in wliicl 
any of its shareholders stand.— Sham 
v. City of Glasgow Bank (Liqui 
DATOBS) (1878), 6 R. (Ct. of Sess.) 332, 
—SCOT. 

2516 iii. .] — A joint-stock bank- 
ing co. registered under 1 862 Act stopped 
payment on Oct. 2, 1878. The bank 
being hopelessly insolvent, on Oct. 22 
the oo. resolved to go into liquidation 
On Oct. 21 a shareholder raised as 
action for reduction of certain t ransfe rs 
by which he had acquired stock of the 
bank five years before the stoppage. 
He stated that it had been heldir 
trust by the sdlers for the bank ; that 
he had been induced to purchase by 
false representations made by the 
directors; 6c that at the time he 


bought the stock the whole capital of 
the bank was lost & stock worthless. 
Afterwards he petitioned in the liquida- 
tion of the bank to have his name 
removed from the list of contribu- 
tories : — Held : as a consequence of the 
stoppage of the bank & steps taken 
thereafter by the directors, for which 
the shareholders, including petitioner, 
were responsible, it became impossible 
to make any change in the status of 
shareholders either by repudiation or 
transfer of shares. — Tennent v. City 
of Glasgow Bank (1879), 4 App. Cas. 
615; 6 R. (Ct. of Sess.), 69; 16 

Sc. L. R. 509.— SCOT. 

2516 iv. .] — A joint-stock bank- 
ing co., registered under 1-862 Act, in the 
exercise of powers given in the contract 
of co-partnery, bought shares of its 
own stock on Sept. 28, 1878, for settle- 
ment Oct, 16. On Oct. 2 the bank 
stopped payment. On Oct. 5 tho 
directors issued a circular calling a 
meeting of shareholders to consider 
a resolution to wind up voluntarily on 
the ground that the bank could not 
continue its business by reason of its 
liabilities. On Oct. 22 resolution to 
this effect was passed. On Oct. 16 
the seller executed a transfer which he 
tendered to the bank but which the 
direotors refused to accept or register : 
— Held : the directors were precluded 


by tho stoppage of the bank & their 
subsequent actings on the behalf of 
shareholders from accepting or regis- 
tering the transfer. — Mitchell v. 
City of Glasgow Bank (1879), 4 
App. Cas. 624 ; 6 R. (Ct. of Sess.) 66 ; 
16 He. L. R. 511.— SCOT. 

1. Transfer — Eleven years before 
winding up — Approved, bid not regis- 
tered , by company.}— In 1893 B. was 
the registered holder of 600 shares in 
a co., which shares he held as trustee 
for 8. On Sept. 11, 1893, B. trans- 
ferred the shares to S., & the transfer 
was lodged for registration tho same 
- day, & was approved at tho meeting 
of directors. S. was chairman of the 
meeting & informed B. that the 
transfer had been approved by the 
Board & that it was “ all right.” 
No alteration in the register of share- 
holders was, however, made. In 1900 
B. learnt for the first time, from a 
letter from the manager of the co., 
that his name was still on the co.’s 
register, & he wrote protesting. No 
other action was taken by him, & no 
action was taken by the co. until 1904. 
when the oo. went into voluntary 
liquidation, & the liquidator placed B. 
on the list of contributories. The 
letter from the manager referred to 
stated as a reason for the transfer not 
having been registered that no transfer 
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price of them to the person from whom he bought, 
is entitled to recover back from his principal the 
money so paid. — Chapman v. Shepherd, White- 
head v, Izod (1867), L. R. 2 C. P. 228; 36 L. J. 
C. P. 113 ; 15 L. T. 477 ; 15 W. R. 314. 

Annotations: — Consd. Coles v. Bristowe (1868), L. 11. 6 Eq. 
149. Hefd. Biederman v. Stone (1867), 36 L. J. C. P. 198. 
Mentd. Sheppard v. Murphy (1868), 16 W. R. 948. 

2522. Recovery of money paid.]-— 

Pltf. bought from defts. 600 shares in a limited co., 
which were to be delivered on a certain date, but 
on his paying defts. a certain sum the contract was 
by arrangement carried over to a later date. 
Meanwhile the co. went into liquidation, & the 
liquidator refused to recognise transfers. When 
delivery of the shares became due, defts., as they 
could not give pltf. registered share certificates, 
offered him bearer certificates, & pltf. replied that 
owing to the liquidation the contract should be 
cancelled. In a subsequent action by pltf. to 
recover back from defts. the sum which he had 
paid them in respect of the shares : — Held : the 
contract was for the sale of registered shares, & 
defts. were not entitled to rely on the fact of pltfs. 
having considered the contract cancelled, & there- 
fore pltf. was entitled to recover. — Iredell v. 
General Securities Corpn., Ltd. (1916), 33 
T. L. R. 67, C. A. 

See, also, No. 2227, ante . 

2523. After presentation of petition — 

Ignorance of parties.]— Under 1862 Act, the ct. has 
a discretion to make valid any dealings with 
shares between the presentation of a petition for 
winding up & the order made upon it, but an , 
agreement for the sale of shares in a co. entered 
into in ignorance that a petition for winding up 
the co. has been presented, is not enforceable or 
valid, so as to make the purchaser a contributory. 
The ct, will not compel a purchaser to complete 
the sale & register the shares in his name if the 
transaction be incomplete. — He London, Ham- 
burg & Continental Exchange Bank, Emmer- 
son’s Case (1806), 1 Ch. App. 433 ; 36 L. J. Ch. 

HI I ML. T. 746 ; 12 Jur. N. S. 592 ; 14 W. R. 
905, L. JJ. 

Annotations -Consd. Chapman v, Shepherd, Whitehead v. 

j ? 2 22 §L Distd. Paine v. Hutchinson 

(1868), 3 Ch. App. 388. Mentd. Re Overend, Gurney, 
Musgrave Ac Hart’s Case (1867), L. R. 5 Eq. 193; He 
Overend, Gurney, Ex p. Ward (1867), 16 L. T. 148 ; Re 
SfiP er iS ’ 1 & Household Coal Co. (181' 


2525. 


At future date — Prior winding up of 


company.] — Agreement in 1892 between A. & B., 
that A. would take 1,000 shares in a co. on con- 
dition that B. would, if called upon by A., in 1895 
buy from him 500 shares at par value. The co. 
was wound up & dissolved in 1894 : — Held : A. 
was entitled to call upon B. to buy the shares as 
there was no implied condition that the co. should 
be in existence at the time of the request. — 
Niciioll v. Carey (1895), 11 T. L. R. 526. 

Liability for calls — As between vendor & 

purchaser.] — See Sect. 21, sub-sect. 4, B. (6), ante , 

2526. Transfer — Before winding up — Registered 
within year of winding up.] — Re Anglo-Indian & 
Colonial Industrial & Commercial Institution, 
Ltd., Montagu’s (Lord Robert) Case, Grey’s 
Case (1888), 4 T. L. R. 580. 

2527. Not registered until after 

winding up.] — Where a transfer of shares had 
been executed, but had not been registered before 
the winding up of a co. the transferor is not, in 
the absence of any contrary provision in the co.’s 
arts, of assocn., liable to be placed upon the list of 
contributories in respect of the shares thus trans- 
ferred. — Re Freen & Co., Ltd., Elliot’s Case 
(1866), 15 L. T. 406 ; 15 W. R. 166. 

Annotation : — Mentd. Re Crooke’s Mining & Smelting Co., 

Gilman’s Case (1886), 31 Ch. D. 420. 

See, further, Sub-sect. 2, C. (c), ante. 


2528. 


Accidental delay by transferee.] 



2524. 


Sect. 153 of 1862 Act, 


which enacts that, when a co. is being wound up 
subject to the supervision of the ct., every transfer 
of shares, made between the commencement of 
the winding up & the order for winding up, shall, 
unless the ct. otherwise orders, be void, does not 
invalidate a contract for the sale of shares made 

‘i va1, nor .Present a transfer being made 

alter the order forwinding up. — Budge v. Bowman 

t 18 ? 8, A R - 3 Q- B - 689 5 9 B. & S. 864 ; 37 
Ii. J . Q« B. 193. 

dnmtatiom:--^onad. Re Onward Bldg. Soc., [18913 2 Q. B. 

^ Haycock (1869), L. R. 4 Exoh. 373 ; 
p a C fl a a rSi B o an n k , Of Waies, Tavlor, Phillips & Rickards’ 
2 Ch* . 851. Mentd. Re National Bank of 
Wales, Taylor, Phillips & Rickards’ Cases, [1897] 1 Ch. 


— (1 ) A, sold to N., a stock-jobber, & B. purchased 
from N., five shares in a joint-stock co. According 
to the practice of the Stock Exchange, N. gave to 
A. the name of B. as the purchaser, & a transfer 
of the shares from A. to B. was executed by A. 
& B., & the purchase-money was paid to B. by A. ; 
but B. was prevented by accidental absence from 
home from sending the transfer for registration 
until after the co. had stopped payment. The co. 
was wound up, the liquidators registered all 
transfers left at the office before the co. stopped 
payment, but refused to register the transfer from 
A. to B., & A. was made a contributory, &> paid a 
call on the shares : — Held : A. was entitled to a 
decree against B. for repayment of the call, As 
indemnity against future liability in respect of 
the shares. 

(2) Where directors of a co. had a discretionary 
power of refusing to register transfers if they dis- 
approved of the transferee, As a transfer, executed 
before, was not left for registration until after the 
commencement of the winding up of the co. : — 
Held : in the absence of evidence that the trans- 
feree was objectionable, it would be presumed 
that the directors would have registered the 
transfer. — Evans v. Wood (1867), L. R. 5 Eq. 0 ; 
37 L. J. Ch. 159 ; 17 L. T. 190 ; 15 W. R. 476 ; 
16 W. R. 67. 

Annotations : — As to ( 1 ) Consd. Paine v, Hutchinson (1868), 
3 Ch. App. 388. Reid. Coles v. Bristowe (1868), L. R. 6 
Eq. 149 ; Cruse v, Paine (1868), L. R. 6 Eq. 641 ; Grissell 
v. Bristowe (1868), L. R. 3 C. P. 112 ; Hodgkinson v. Kelly 
(1868), L. R. 6 Eq. 496 ; Sheppard v. Murphy (1868), 16 
W. R. 948 ; Loudon Founders* Assocn. & Palmer v. 
Clarke (1887), S T. L. R. 709 ; British Union & National 
Insoe. v, Rawson, [1916] 2 Ch. 476. Generally , Mentd. 
Torrington v, Lowe (1868), 17 W. R. 78. 


2529. 


Presumption as to approval of 


directors.] — Evans v . Wood, No. 2528, ante . 

2530. Never registered — No steps 

taken by transferor.] — A registered owner of shares 


ad or could have been registered since 
lay, 1897, because of a scheme of 
rrangement sanctioned at that date : 

ela : B. g name should have been 
w? ve £- from . register on Sept. 11 , 
7 .? must now be removed from 
10 list of contributories & from the 


register as from that date ; B. was not 
precluded from this relief by reason of 
the scheme of arrangement or by any 
delay on his part. — Re Colonial 
Finance, etc. Corpn. (1905), 5 S.J R. 
N. S. W. 506.— AUS. 
m. After presentation of peti- 


tion — Consent of liquidator .] — On the 
application of the co., the shares in 
which were all fully paid-up, the ct. 
authorised the co„ on the application 
of a transferee of the shares, with con- 
sent of the provisional liquidator, to 
register transfers of shares in the 



Part IIL — Companies under Companies (Consolidation) Act, 1908, etc. 397 


sold them two years before the order to wind up I 
the co., but took no steps to have the transfer I 
registered & completed as between himself & the 
co. ; & the co., consequently, never assented to the 
transfer : — Held : whatever might be the equity 
as between the vendor & purchaser, the vendor 
must remain on the list of contributories as between 
himself & the other shareholders . — He Contract 
Corpn., Head’s Case, White’s Case (1866), 
L. R. 3 Eq. 84 ; 36 L. J. Ch. 121 ; 15 L. T. 262 ; 
15 W. R. 142 ; sub nom. Re Contract Corpn. Co., 
Ltd., Ex p. Holmes & White, 15 L. T. 309 ; I 
15 W. R. 143. 

Annotations : — Reid. Re London, Hamburgh, & Continental 
Exchange Dank, Ward & Henry’s Case (1867), 2 Ch. App. 
431. Mentd. Rc Barned’s Banking Co., Ex p. Official 
Liquidators (1867), 15 L. T. 597 ; Re Overend, Gurney, 
Musgravo & Hart’s Case (1867), L. It. 5 Kq. 193; Re 
Peruvian Kys., Ex p. Wallis (1868), 18 L. T. 676 ; Re 
Cawley, Exp. Hallett (1889), 58 L. J. Ch. 633. 

2531 . .] — Although there 

may have been unnecessary delay on the part of a 
co. in registering a transfer of shares, no order for 
the rectification of the register can be made under 
1862 Act, s. 35, on the application of a transferor 
who is also in default, after the co. has been 
ordered to be wound up . — Re Anglo-Danubian 
Steam Navigation & Colliery Co., Walker’s 
Case (1868), L. R, 6 Eq. 30 ; 37 L. J. Ch. 651 ; 
1(5 W. R. 749. 

2532 . Disputes between pur- 

chasers.] — A shareholder in a limited co. sold his 
shares, & the purchaser sold them to a sub-pur- 
chaser. The vendor executed transfers, first, to the 
purchaser, &, secondly., to a nominee of the sub- 
purchaser; but, owing to disputes between the 
purchaser & the sub-purchaser, neither transfer 
was registered; &, at the date of a winding-up 
order subsequently made against the co.,the name 
of the original vendor remained on the register 
as the holder of the shares, & he was placed on the 
list of contributories. An order made by the 
Master of the Rolls, on summons, removing the 
name of the original vendor, & substituting that 
of the sub-purchaser, was discharged on appeal 

(1) (by Turner, L.J.) on the ground that the 
jurisdiction to rectify the register depended on 
1862 Act, s. 35, &, being discretionary, ought, 
under the circumstances, not to be exercised ; 

(2) (by Cairns, L.J.) on the ground that, the co. 
being in no default in the matter, the jurisdiction 
under the act could not be exercised . — Re London, 
Hamburgh & Continental Exchange Bank, 
Ward & Henry’s Case (1867), 2 Ch. App. 431 ; 
36 L. J. Ch. 462 ; 16 L. T. 254 ; 15 W. R. 569, 
L. JJ. ; revsa . (1866), L. R. 2 Eq. 226. 

Annotations : — Distd. Re Bank of Hindustan, China & 

Japan, Kintrea’s CaBe (1869), 39 L. J. Ch. 193. Reid. 
Re Shaw (1876), 36 L. T. 59. Mentd. Re Contract Corpn., 
Head's Case, White's Case (1866), L. R. 3 Eq. 84 ; Re 
London, Hamburg & Continental Exchange Bank, 
Emmerson's Case (1866), L. R. 2 Eq. 231 ; Re Joint Stock 
Discount Co., Sichell’s Case (1867), 3 Ch. App. 119 ; Re 
National & Provincial Marine Insce., Ex p. Parker (1867), 
2 Ch. App. 685 ; Re Overond, Gurney, Musgrave & Hart’s 
Case (1867), L. R. 5 Eq. 193 ; Overend, Gurney, Re 
Oakes's Case, Re Peek's Case (1867), 36 L. J. Ch. 233 ; 
Re Hydraulic Tube-Drawing & Steel Ordnance Co. (1868), 
16 W. R. 572 ; Re Heaton Steel & Iron Co., Simpson's 
Case (1869), L. R. 9 Eq. 91 ; Re Tahiti Cotton Co., Ex p . 
Sargent (1874), 22 W. R. 815 ; Skinner v . City of London 


Marine Insce. Corpn. (1885), 54 L. J. Q. B. 437 ; Re 

Sussex Brick Co. (1904), 90 L. T. 426. 

2533. Bill for specific per- 

formance before windlng-up order.] — Paine v. 
Hutchinson, No. 2263, ante . 

Default of company.]— 

generally , Sect. 13, sub-sect. 5, B. (d) iii., 
ante . 

2534. Before presentation of petition — 

Registration after presentation of petition.] — 

Where shares in a co. have been transferred before 
the presentation of a petition for winding up the 
co. under Joint Stock Companies Acts, 1848 (c. 45), 
1849 (c. 108), & 1857 (c. 14), but the transfer is 
is not registered until after the presentation of the 
petition, the transferee cannot be settled on the 
list of contributories. — Re Consols Insurance 
Assocn., Feigan’s Case (1873), 21 W. R. 285. 

2535 . After presentation of petition — 

Before order.] — A winding-up petition, after 
several adjournments, was dismissed on payment 
of costs, but a small balance of the costs was left 
unpaid. Some months afterwards another petition 
was presented, & an order was made on both 
petitions, that the co. should be wound up & 
dissolved as from the day on which the order was 
made. These proceedings took place before 
1862 Act : — Held : a shareholder who had trans- 
ferred his shares after the presentation of the first 
petition & before that of the second, was liable as 
a contributory. — Re Consols Insurance Assocn., 
Glanville’s Case (1870), L. R. 10 Eq. 479 ; 
40 L. J. Ch. 35. 

Annotation Folld. Rc Consols Insce. Assocn., Feigan's 

Case (1873), 21 W. R. 285. 

Default of transferor.] — See 

Nos. 2530, 2531, ante. 

Failure of company before 

transfer approved.] — See No. 1330, ante. 

2536. After resolution for winding up — 

Before confirmatory resolution.] — A voluntary 
winding up under 1862 Act, is to be deemed to 
commence only at the time of the passing of a 
special resolution, as defined by sect. 51 of the 
Act authorising such winding up, i.e. not before 
the passing of the subsequent resolution con- 
firming the preliminary resolution for winding up. 
Therefore, where, after the passing of such a 
preliminary resolution, but before confirmation, 
a shareholder transferred all his shares in the co. : 
— Held : his name must be taken off the list of 
contributories. — Re Ottoman Co., Ltd., Hornby’s 
Case (1868), 37 L. J. Ch. 929; 19 L. T. 237; 
16 W. R. 1164. 

Annotation : — Mentd. Re Imperial Land Co. of Marseilles, 
Ex p. Colborne & Strawbridge (1871), L. R. 11 Eq. 478. 

2537 . Company restrained from 

acting on resolution.] — A transferee of shares under 
transfers executed before the date of the con- 
firmatory resolution for voluntary liquidation is 
not entitled to insist on the registration of such 
transfers after the date of the . confirmatory 
resolution merely because an . action has been 
brought to declare the resolution invalid, an 
interlocutory order has been made to restrain the 
co. from acting upon the resolution. — Re Violet 
Consolidated Gold-Mining Co. (1899), 68 


register of shareholders. — Benhar * 
Coal Co. v . Reid (1879), 6 R. (Ct. of 
Sess.) 706.— SCOT. 

n. .] — Circum- 

stances in which thect. at the appoint- 
ment of a liquidator in the winding up 
of a co. by the ct. authorised the 
registration, with the consent of the 
liquidator, of a transfer of shares made 
after the commencement of the winding 


up. — Surma Valley Saw Mills, 
Petitioners, [1917] S. C. 105.— SCOT. 

o. When transferee unable to be 
traced — No presumption that he is a 
fictitious person.] — A shareholder trans- 
ferred his shares & procured regis- 
tration of a transfer to J. S., L. Street, 
Melbourne, which purported to be 
accepted & signed by him. On the 
winding up of the co., J. S. could not be 


found or heard of in L. Street : — Held : 
it was not to bo presumed he was a 
fictitious person. — Simpson v. Mul- 
LABY (1871), 2 V. R. (Law) 56.— AUS. 

p. Inability of pledgee of shares.] — 
A loan co. which advances money on 
the security of shares which are trans- 
ferred to it, & accepted by in it the 
ordinary absolute form, cannot escape 
liability in a winding up on the ground 
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Sect . 23, — Transfer of shares: Svib sect. 14, A. & 
B.; sub-sect. 15, A. (a) & ( h ) i. ] 

L. J. Ch. 535 ; 80 L. T. 684 ; 43 Sol. Jo. 476 ; 

7 Mans. 102. 

Right to transfer — Where winding up Impending.] 

— See Nos. 2203, 2391, ante . 

Sec, further , Sect. 13, sub-sect. 5, B., ante . 

B . Statutory Provisions. 

See , wow, 1908 Act, s. 205. 

2538. Voluntary winding up — Consent of liqui- 
dator not obtained — Refusal of transferor to 
execute transfer.] — Sect. 131 of 1862 Act, provides j 
that whenever a co. is wound up voluntarily, the | 
co. shall from the date of the commencement of 
such winding up cease to carry on its business, 

& that all transfers of shares, except transfers 
made to, or with the sanction of, the liquidators, 
taking place after the commencement of such 
winding up, shall be void. Pltf., a member of 
the Stock Exchange, sold for deft, thirty shares 
in “ Overend, Gurney & Co.,” after that co. had 
commenced winding up voluntarily. The sanction 
of the liquidators to the transfer of the shares had 
not been obtained, & deft, on that account refused 
to execute a transfer, & pltf. was in consequence 
compelled, by the rules of the Stock Exchange, 
to furnish to the buyer other shares, for which 
he paid an advanced price : — Held : as the statute 
made the execution of a transfer, without the 
sanction of the liquidators, only void, but not 
illegal, deft, was liable to an action for refusing to 
execute the transfer, & that whether it was the 
duty of the buyer or of the seller to obtain the 
required sanction. — Biederman v. Stone (1867), 
L. R. 2 0. P. 504 ; 36 L. .T. C. P. 198 ; 16 L. T. 
415 ; 15 W. It. 811. 

Annotation: — Reid. Sheppard v. Murphy (1868), 16 W. It. 

948. 

2539. Jurisdiction of court to order 

purchase of shares.] — Under the wording of 1862 
Act, s. 131, a decree made after the commence- 
ment of a voluntary winding up cannot be im- 
peached on the ground of its ordering deft, to 
procure, as far as possible, certain shares to be 
transferred & registered in his own name. The 
liquidator might have the power of refusing, & 
might refuse to sanction the transfer ; but that 
was no reason why the ct. might not order the 
thing to be done if it were possible. If the transfer 
could not be made, pltfs. would be entitled to 
t be amount of the calls which they had paid & to 
an indemnity against future liabilities. — Robins 
v. Edwards (1867), 17 L. T. 90 ; 15 W. R. 1065, 
L. C. 

Annotation: — Retd. Coles v. Bristowe (1868), L. K. 6 Eq. 

149. 

2540 . Where liquidator consents — Power 

to Impose conditions.] — In May, 1865, resolutions 
were passed for amalgamating the F. Co. with the 
O. Bank, & to wind up the F. Co. voluntarily for 
enabling the amalgamation to be carried out. The 
two pltfs., who had recently purchased shares 
in the F. Co., the one the day before the resolu- 
tions for amalgamation were confirmed, the other 
shortly after, in the same month of May con- 
tracted to sell their shares & executed transfers 
thereof. On June 2, following, & before the trans- 
fers were sent in for registration, the liquidators 
under the voluntary winding up passed a resolution 


that they would not register any more transfers, 
except upon the terms of the transferors executing 
a deed by which they should guarantee the pay- 
ment of all calls by their transferees. Pltfs. not 
being able to obtain transfers otherwise executed 
the deeds in April, 1866. In 1866 the voluntary 
winding up was superseded by a compulsory wind- 
ing up. In July, 1868, actions were commenced 
against pltfs. on their deeds to recover the amounts 
due from them for calls & for damages, & there- 
upon pltfs. filed bills, alleging that the liquidation 
was invalid, & that the deeds were obtained from 
them without consideration, by misrepresentation 
& concealment, & praying that they might be 
cancelled, & the actions stayed. In another suit 
against the same co. it had been decided, & 
confirmed on appeal, that the amalgamation was 
ultra vires & void: — Held: (1) the liquidation 
proceedings were valid & could not be set aside, 
because the amalgamation, for which they had 
been instituted, had been declared void. (2) The 
liquidators were justified in refusing to sanction 
the transfers except upon such terms as they 
thought were for the benefit of the co. — Cleve 
v . Financial Corpn., Williams v. Financial 
Corpn. (1873), L. R. 16 Eq. 363 ; 43 L. J. Ch. 64 ; 
29 L. T. 89 ; 21 W. R. 839. 

Annotations: — As to (1) Reid. ^Thomas v. Patent Lionito 

Co. (1881), 17 Ch. D. 250: Thomson v. Henderson's 

Transvaal Estates, [1908] 1 Ch. 765. 

2541 . Position of transferor.] — (1) The 

power of a voluntary liquidator under 1862 Act, 
s. 131, to sanction a transfer of shares made after 
the commencement of the winding up, involves 
the power to alter the register of members ; & 
the transferor is thereupon released from the 
liability which he was under at the commencement 
of the winding up to contribute as a present mem- 
ber, & the transferee alone is the person to be 
placed on the A. list of contributories. 

(2) Where successive transfers are sanctioned by 
the liquidator under sect. 131, the ultimate trans- 
feree only is liable to contribute as a present 
member, the transferor & prior transferees being 
liable as past members . — He National Bank op 
Wales, Taylor, Phillips & Rickards' Cases, 
[1897] 1 Ch. 298 ; 66 L. J. Ch. 222 ; 76 L. T. 1 ; 
45 W. R. 401 ; 13 T. L. R. 179 ; 4 Mans. 59, C. A. 


Annotation: — As to (2) Retd. Be National Bank of Wales, 
Massey & Giffin’s Case, [1907] 1 Ch. 582. 

2542 . “ Alteration of status.”] — Be 

National Bank op Wales, Taylor, Phillips & 
Rickards' Cases, No. 2541, ante. 

2543. Compulsory winding up — Power of court 
to rectify register — Exercise of power.] — After an 
order had been made for the compulsory winding 
up of a co., B. purchased some shares in it. An 
application by him to the comity ct. judge &, 
on appeal, to the Q. B. Div., asking that the 
liquidator might be ordered to place his name on 
the register of members of the co., was refused 
on the ground that the ct. had no jurisdiction to 
make the order : — Held : the ct. has jurisdiction 
to make the order, but the granting of such an 
order is a matter for the discretion of the ct., 
& it should not be made except on strong reasons.— 
Re Onward Building Society, [1891] 2 Q. B. 
463 ; 60 L. J. Q. B. 752 ; 05 L. T. 510 ; 56 J. P. 
260; 40W.R.26; 7 T. L. R. 601, C. A. 

Annotation Refd. Re National Bank of Wales, Taylor, 
Phillips, & Rickards' Cases, [1897] 1 Ch. 298. 


that it is merely a trustee for the 
borrower . — Re Central Bane of 
Canada, Home Savings & Loan Co.'s 
Case (1891), 18 A. K. 489.— CAN. 

PART III. SECT. 23, SUB-SECT. 14. — B. 

Q. Voluntary winding up — Trans- 


fer opposed by liquidator .) — After a 
voluntary winding up of a oo., incor- 
porated under Cos. Statute, 1864, No. 
190, the ot. will, under sect. 114 of the 
Act, refuse an application to rectify 
the register of the co. by registering a 


transfer of shares to appot., where the 
application is opposed by theliquidator. 
■~Rc Buzolxoh Patent Damp- 
Resisting Sc Anti-Fouling Paint Co., 
Ltd., Ex p. Barnard (1886), 12 
V. L. R. 215. — A US. 
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Sub-sect. 15. — Transfers by and to Persons 

under Incapacity. 

A, Infants. 

(а) Transfers by Infante . 

2544. Resale by infant transferee — Transfer not 
registered.] — Re Imperial Mercantile Credit 
Assocn., Curtis’s Case, No. 2506, post 

2545. To adult — Effect on liability of 

transferor to infant.] — Re Contract Corpn., j 
Gooch’s Case, No. 2507, post 

See , also , No. 2561, post . 

Right of transferee — Indemnity against infant’s 
brokers.] — See Stock Exchange. 

Effect of representation by infant as to 

age.] — See Infants & Children. 

(б) Transfers to Infante . 

i. Position of Infant Transferee. 

2546. Whether void or voidable.] — Re Joint 
Stock Discount Co., Mann’s Case (1867), 3 
Ch. App. 459, n. ; 15 W. R. 1124, L. J. 

Annotations : — Expld. Rc Blakely Ordnance Co., Lumaden’s 

Case (1868), 4 Ch. App. 31. Consd. Re Crenvor & Wheal 

Abraham United Mining Co. (1872), 27 L. T. 597. Reid. 

Re China Steamship & Labnan Coal Co., Capper’s Case 

(1868), 3 Ch. App. 458 ; Re Imperial Mercantile Credit 

Assocn., Curtis’s Case (1868), L. R. 6 Eq. 455 ; Re 

Imporlal Mercantile Credit Assocn., Richardson’s Case 

(1875), 23 W. R. 467. 

2547. .] — (1) L. transferred fifty shares in 

a co. into the name of H., an infant, not known by 
him to be such, who was also the transferee of a 
large number of other shares in the same co. 


other clients at the same time to resist a summons 
for a call . — Re Commercial Bank Corpn. of 
India and the East, Wilson’s Case (1809), 
L. R. 8 Eq. 240 ; 38 L. J. Ch. 520 ; 21 L. T. 104 ; 
17 W. R. 979. 

2549. Shares sold after attaining majority.] 

— Re Blakely Ordnance Co., Lumsden’s Case , 
No. 2547, ante . 

Delay in raising defence.] — See No. 2547, 

ante . 

Retraction of repudiation.] — See No. 2556, 

post 

2550. Right of repudiation — By infant — Within 
reasonable time of attaining majority.] — (1) A 

person to whom shares in a co. had been transferred 
while he was an infant, became adult nearly two 
years before the co. commenced to be wound up ; 
& during that time took no steps to repudiate the 
shares, though proceedings had been taken to 
enforce calls : — Held : he was a contributory. 

(2) An infant transferee of shares can only 
repudiate them within a reasonable time after 
coming of age if the co. is a going concern. — 
Re Norwegian Charcoal Iron Co., Mitchell’s 
Case (1870), L. R. 9 Eq. 303 ; 39 L. J. Ch. 199 ; 
21 L. T. 811 ; 18 W. R. 331. 

j 2551. Full age attained before wind- 

i ing-up order — Delay in raising defence.] — Re 
Blakely Ordnance Co., Lumsden’s Case, 
No. 2547, ante . 

| 2552. .] — Re Norwegian 

i Charcoal Iron Co., Mitchell’s Case, No. 2550, 


H. was registered as the holder. H. attained 
twenty-one more than five months before the j 
winding-up order, & in the interval transferred 
some of the other shares. He was settled on the | 
list of contributories for the remaining shares, 
& did not at first raise the defence of his having i 
been an infant, but four months afterwards took j 
out a summons to have his name taken off the list 
on that ground. The official liquidator then 
applied to have the name of L. placed on the list 
instead of that of H., in respect of the fifty shares : 
— Held: H. must be held to have affirmed the 
transaction after he came of age, & the application 
must be refused. 

(2) A transfer to an infant is not void but only 
voidable. — Re Blakely Ordnance Co., Lums- 
den’s Case (1868), 4 Ch. App. 31 ; 19 L. T. 437 ; 
17 W. R. 05, L. JJ. 

Annotations: — As to (2) Refd. Re Crenver & Wheal Abraham 
United Mining Co. (1872), 27 L. T. 597 ; Martin v . Gale 
(1876), 4 Ch. D. 428. Generally, Mentd. Re European 
Central Ry., Parsons & Spong’s Case (1869), 39 L. J. Ch. 
64. 

Right of adoption — Where liquidator opposes.] — 
See Nos. 2559, 2560, post. 

2548. What amounts to adoption — Acts amount- 
ing to* complete acquiescence after attaining 
majority — Solicitor appearing on behalf of infants 
& others to defend call.] — A transferee of shares 
in a co., who at the date of the winding-up order 
was still an infant, is entitled to treat the transfer 
to him as a nullity, unless & until he has since 
attaining twenty-one done acts amounting to 
complete acquiescence. Such acquiescence was 
held not to have arisen, from the fact that the 
solrs. consulted by him appeared for him & many 


ante . 

2553. Full age attained after winding- 

up order — Delay in raising defence.] — An infant 
shareholder who attains majority after having 
been placed on the list of contributories is entitled 
to have his name removed from the list of con- 
tributories, notwithstanding some delay. — Re 
Alexandra Park Co., Hart’s Case (1808), 
L. R. 6 Eq. 512 ; 16 W. R. 1033 ; svb noni . Re 
Alexandra Park Co., Ex p. Hart, Re Barned’s 
Banking Co., Ex p. Delmar, 38 L. J. Ch. 85 ; 
19 L. T. 304; 17 W. R. 21. 

2554. .] — S., who held a 

largtt number of shares in a co., transferred them 
to F., in whose name they were then registered. 
At this time F. was an infant, though neither S. 
nor the co. were aware of it. More than a year 
afterwards the co. was ordered to be wound up, 
& nearly two years after that F. attained twenty- 
one, F. was settled on the list of contributories, 
but he took no step to repudiate his liability until 
a balance order was served upon him, which 
was ten months after he had attained twenty-one. 
He then applied to have Ms name removed from 
the list of contributories, & the official liquidator 
thereupon applied to have F.’s name removed, 
& the names of the exors. of S., who was then 
dead, substituted : — Held : F.’s name must be 
removed from the list of contributories, & the 
names of the exors. of S. must be substituted. — 
Re Financial Corpn., Ltd., Sassoon’s Case 

(1869), 20 L. T. 424, L. JJ. 

2555 . Where company going concern.] 

— Re Norwegian Charcoal Iron Co., Mitchell’s 
Case, No. 2550, ante . 


PART III. SECT. 23, SUB-SECT. 15.— 
A. (b) (i). 

x. Liability as nominee — Of age 
at time of winding up .] — During 1888 
& 1889 B. deposited with deft. oo. 
scrip for shares in pltf. co., together 
with transfers signed by him in blank, 
in consideration of loan 8c renewal of 
promissory notes. The shares had at 


those times uncalled liability of 105. 
per share. In May, 1889, the trans- 
fers, which stated they were for valu- 
able consideration, were filled up by 
inserting name of deft., L., as transferee. 
L. was not 20 years of age 8c was 
employed by deft. co. at £1 per week. 
The directors knew he was in no 
position to pay uncalled liability on 
shares. L. gave no consideration 8c 


was acting only for his employers. 
Pltf. & deft. eo. went into liquidatior . 
The former brought action against the 
latter & L., who had come of age & had 
not repudiated the shares, for calls 
made in winding up. The arts, of 
assocn. of pltf. co. provided that the 
directors might decline to register a 
transfer of shares unless approved by 
them, 8c the directors would have bo 
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Sect. 23. — Transfer of shares: Sub-sect. 15, A. (b) 

• I • A • • • 1 

i., n. oc tn .j 

2556 . Retraction of repudiation — What amounts 
to — Authority given to liquidator to sue in name of 
infant.] — In Oct. 1865, C. purchased shares in a 
co., & had them transferred to B. as a trustee for 
him, & B.’s name was put on the register. In 
Mar. 1866, the co. was ordered to be wound up. At 
the time of the transfer B. was an infant, & 
he did not come of age till Bept. 1867. In Dec. 
1867, B.’s name was settled on the list of contri- 
butories ; & in Jan. 1868, a call was made, notice 
of which was sent to B. On receipt of the notice 
B. repudiated the shares, & the official liquidator 
took out a summons to remove his name from the 
list, but afterwards abandoned the summons. In 
Apr. 1871, B., at the request of the official 
liquidator, wrote a letter authorising him, in 
consideration of his not proceeding against B. 
under the call, to use B.’s name in taking pro- 
ceedings against C., the real owner of the shares. 
Afterwards B. took out a summons to have his 
name removed from the list of contributories : — 
Held : the letter of Apr. 1871, did not operate 
as a retraction of B.’s repudiation of the shares, 
& his name must be removed from the list of 
contributories. — Re Contract Corpn., Baker’s 
Case (1871), 7 Ch. App. 115 ; 41 L. J. Ch. 275 ; 
25 L. T. 726 ; 20 W. K. 169, L. JJ. 

2557. Right of avoidance — By liquidator — Infant 
attaining full age after resolution for voluntary 
winding up.] — Re Ottoman Financial Assocn., 
Cheetham’s Case, [1869] W. N. 201. 

2558. Knowledge of company 

before winding up.] — A co. in 1865 had notice 
that a transferee was an infant, but they took no 
steps to remove his name from the register, nor 
communicated the fact of his infancy to the trans- 
feror. In Jan. 1868, a winding-up order was 
made. In Oct. 1868, B. attained twenty-one. 
On an application by the official liquidator to 
substitute the name of the transferor of the shares 
for that of the infant : — Held : the co. were pre- 
cluded by their laches from so doing, & the appli- 
cation must be refused. — Re European Central 
Ry. Co., Parsons’ Case (1869), L. R. 8 Eq. 656 ; 
39 L. J. Ch. 64. 

2559. Infant willing to retain 

shares.] — A transfer of shares in a co. before a 
resolution to wind up voluntarily made to an infant 
who did not attain twenty-one till after the resolu- 
tion : — Held : void, at the instance of the liquidator, 
under 1862 Act, s. 131, though the infant, after 
attaining twenty-one, expressed a desire to retain 
the shares. — Re Continental Bank Corpn., 
Castello’s Case (1869), L. R. 8 Eq. 504. 

Annotation: — Reid. Re Asiatic Banking Corpn., Symons’ 

Case (1870), 5 Ch. App. 298. 

2560. .] — Where shares 

have been transferred to an infant, & his name 
has been placed on the register, the co. being 
ignorant of the fact of his infancy, & he does 
not come of age till after the commencement of 
the winding up : — Held : the official liquidator 
may refuse to accept him as a shareholder, although 
after coming of age he is willing to confirm the 
transfer . — Re Asiatic Banking Corpn., Symons’ 
Case (1870), 5 Ch. App. 298 ; 18 W. R. 3 66 ; 


sub nom. Re Asiatic Banking Corpn., Ex p* 
Nasserwanjee, Symons’ Case, 39 L. J. Ch. 461 ; 
sub nom . Re Asiatic Banking Corpn., Ex p. 
Nusserwanjee, 22 L. T. 217, L. J. 

2561. Effect of delay.] — At the 

commencement of the voluntary winding up of 
a co., in 1893, S. was the registered holder of 
twenty shares therein, which in Apr. 1894, he 
transferred to L. The liquidator, in pursuance of 
the power given to him by 1862 Act, s. 131, sanc- 
tioned the transfer & entered the name of L. as 
holder of the shares in the register of members. 
In May, 1894, L. transferred the shares, with the 
sanction of the liquidator, to D., who after a 
time was registered as holder of the shares. The 
shares were part of a batch of shares purchased 
from B. by M. & G., stockbrokers, on the market 
with a view to a resale, & L., who was their 
nominee, was a clerk in their employment, & was 
an infant at the times of the transfers to & by him . 
D. was also an infant when he became transferee, 
& this fact was known to the liquidator in 1896, 
if not earlier : — Semble : any equity which the 
liquidator might have had against L., by reason 
of the transfer by him to an infant, was abrogated 
by the laches of the liquidator . — Re National 
Bank of Wales, Ltd., Massey & Giffin’s Case, 
[1907] 1 Ch. 582 ; 76 L. J. Ch. 290 ; 96 L. T. 493 ; 
51 Sol. Jo. 266 ; 14 Mans. 67. 

ii. Position of Transferor . 

2562. Shares sold to adult — Transfer taken in 
name of infant — Notice of liability given to trans- 
feror — No action taken.] — In June, 1865, S., 
having bought in the market shares belonging 
to C., gave the name of A. as the transferee, & 
C. accordingly transferred them to A., who was 
registered as owner. A. was a clerk of S., & was 
an infant. In Nov. 1865, C. received a letter 
from the solrs. to the co., informing him that A. 
was an infant, & applying to him for payment of 
a call. C. having found upon inquiry that his 
share certificates had been cancelled & new 
certificates issued to A., took no further notice of 
the matter, & no further notice was taken on 
either side till Jan. 1867, when the application 
for the call was renewed, after a resolution for 
winding up the co. had been passed : — Held : 
C. must be on the list of contributories . — Re 
Chjna Steamship & Labuan Coal Co., Capper’s 
Case (1868), 3 Ch. App. 458 ; 16 W. R. 1002, 
L. JJ. 

Annotations: — Distd. Re European Central Ry., Pearsons’ 
Case (1869), L. R. 8 Eq. 656. Refd. Re Blakely Ordnanoe 
Co., Lumsden’s Case (1868), 4 Ch. App. 31; Imperial 


2563. Transfer taken in name of infant 

son.] — A father purchased shares in a co., & had 
the transfer made to his son, who was then an 
infant, & at sea. From the father’s evidence it 
appeared that he, or another of his sons, also an 
infant, had signed the transfer in the name of his 
son. The co. had since been ordered to be wound 
up, & on an application by the liquidator to take 
the son’s name off the list of contributories, & 
to put thereon in its stead either the name of the 


mercantile ureait Assocn., Kicnarasoirs case (1875) 
23 W. R. 467 ; Nickalls v. Merry (1875), L. R. 7 H. L. 
530. Mentd. Re Crenver & Wheal Abraham United 
Mining Co. (1872), 27 L. T. 597. 


declined had they known the true 
facts regarding L. B. the time of 
hearing of the action was in a very 
unsatisfactory financial position : — 
Held: pltf. co. was entitled to have 
L.’s name removed from the register & 
that of deft. co. substituted ; but as 
neither deft, asked to have hiB name 


removed, L.’s might remain & pltf. co. 
must look first to him for payment of 
oalls & was entitled to judgment for 
calls then due & to an indemnity by 
deft. co. against any loss that might 
arise from L.’s inability to satisfy such 
judgment or to pay future calls. — 
Victorian Mortgage & Deposit 


Bank, Ltd. v. Australian Financial 
Agency & Guarantee Co., Ltd. & 
Lucas (1893), 19 V. L. R. 680.— AUS. 


PART HI. SECT. 23, SUB-SECT. 15.— 
A. (b) (ii). 

s. Right of company to refuse re- 
gistration. ] — Where transferee was at 
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father or those of the vendors, the latter were 
ordered to be put on the list. — Re National 
Provincial Marine Insurance Co., Ltd., Mait- 
land’s Case (1869), 38 L. J. Ch. 554, L. JJ. 

Annotation Reid. Heritage v. Payne (1876), 45 L. J. Ch. 1 

295. ! 

2564. Right of indemnity against I 

parent.]— Nickalls r. Furneaux, [1869] W. N. 
118. 

Misrepresentation by father — Transfer j 

signed in son’s name.] — See No. 2572, post . 

2565. Purchase in name of infant — Instructions 

for purchase given by parent.] — Re Imperial Mer- 
cantile Credit Assocn., Edwards’ Case, [1869] 
W. N. 211. | 

2566. Shares resold by infant — Second transfer \ 
not registered.] — Where the liquidators of a co. 
seek to place on the list of contributories a person 
as the holder of shares, & he objects on the ground 
of his having transferred the shares, it is incumbent 
on him to show that at some time or other there j 
was on the register a transferee of his who could ! 
be made liable at law in respect of the shares. \ 
lienee, where ten shares were standing on the j 
register of a co. in the name of an infant, upon 
the co. being wound up, the ct., on the application 
of the liquidators, removed the name of the infant 
from the register in respect of the shares, & sub- 
stituted that of the transferor ; although the ten 
shares originally formed part of a batch of eighty | 
shares which had been purchased on behalf of ] 
the infant, all of which eighty shares had, prior ; 
to the winding up, been sold by the infant, the j 
purchase-money received, & the transfers executed | 
by all the purchasers, & the transferees of all, ! 
except the ten shares in question, entered on the 
register of shareholders . — Re Imperial Mercan- 
tile Credit Assocn., Curtis’s Case (1868), 
L. R. 6 Eq. 455 ; 37 L. J. Ch. 629. 

Annotations : — Folld. lie Financial Corpn., Sassoon’s Case 

(1869), 20 L. T. 161 ; Re Asiatic Banking Corpn,, Symons’ 

Case (1870), ^5 Ch. App. 298. Ref d. Re Blakely Ordnance 

Co., Lumsden’s Case (1868), 19 L. T. 437. Mentd. Re 

Albion Life Assce. Soc„ Brown’s Case (1881), 18 Ch. D. 

639. 

2567. To adult — Sale to infant more than 

a year before winding up.] — A shareholder in a 
co. transferred shares to an infant, who transferred 
them to another infant, who transferred them to 
an adult, & all the transfers were registered. 
The co. was ordered to be wound up more than 
a year after the first transfer, but less than a 
year after the last transfer : — Held : after the co. 
had once obtained an adult shareholder, the 
intermediate transfers could not be avoided ; 
the shareholder ceased to be such at the date of 
the first transfer ; & he could not be put on the 
list of past members. — Re Contract Corpn., 
Gooch’s Case (1872), 8 Ch. App. 266 ; 42 L. J. Ch. 
381 ; 28 L. T. 148 ; 21 W. R. 181, L. C. & L. JJ. 

2568. Transfer by way of gift — To infant son.] — 
By the rules of a steam-packet co. shareholders 
were entitled to a free passage by the co.’s vessels. 
& there were some provisions in the deed of settle- 
ment for the event of infants being shareholders. 
A shareholder in the co. transferred shares to a 
son who was not of age : — Held : entries in the 
co.’s books, on the occasion of the son obtaining 
tickets as a proprietor, for a free passage, describing 
him as 44 Master,” did not affect the co. with 
notice of his minority so as to discharge the father 
in respect of the transferred shares ; on winding 
up the co., the father s name was properly placed 
on the list of contributories in respect of the shares. 


—Re St. George’s Steam Packet Co., Litch- 
field’s Case (1850), 3 De G. & Sm. 141 ; 19 
L. J. Ch. 124 ; 14 L. T. O. S. 368 ; 14 Jur. 541 ; 
64 E. It. 417. 

Annotations : — Refd. Re Blakely Ordnance Co., Lumsden’a 

Case (1868), 4 Ch. App. 31 ; Re China Steamship & 

Labuan Coal Co., Capper’s Case (1868), 3 Ch. App. 458. 

2569. .] — A father voluntarily trans- 

ferred shares in an incorporated co. to his infant 
son. The co. was afterwards wound up, the son 
being still an infant : — Held : the father was a 
contributory. — Re Electric Telegraph Co. of 
Ireland, Reid’s Case (1857), 24 Beav. 318 ; 

3 Jur. N. S. 1015 ; 5 W. R. 854 ; 53 E. R. 381. 

Annotations: — Apld. Re China Steamship & Lab nan Coal 

Co., Capper’s Case (1868), 3 Cli. App. 453. Refd. Re 

Blakely Ordnance Co., Lumsden's Case (1868), 4 Ch. 

App. 31. 

2570. Purchase of further shares in 

son’s name.] — A holder of shares in a scrip co., 
which was afterwards reconstituted as a registered 
one, the then holders having new shares repre- 
senting a larger amount of capital alloted to them, 
at the time of the alteration transferred his scrip 
shares to his son, a minor, who applied for new 
ones, & was registered as owner. The father 
afterwards instructed his broker to buy more 
shares in his son’s name. On calls on the shares 
not being paid, the directors of the co. insisted 
upon the father’s liability, but retained the son’s 
name on the register. The co. was afterwards 
wound up, & the father put on the list of contri- 
butories : — Held : the transaction was not a 
bond fide handing over of the shares, but a device 
to escape liability, & the father was liable as a 
contributory in respect of the whole number of 
these shares. — Re Cobre Copper Mining Co., 
Weston’s Case (1870), 5 Ch. App. 614 ; 23 L. T. 
287 ; 18 W. R. 937 ; sub nom . Re Royal Copper 
Mines of Cobre Co. of Proprietors, Ltd., 
Weston’s Case, 39 L. J. Ch. 753, L. 0. 

Delay by company in avoiding transfer.] — See 
No. 2558, ante. 

Delay by liquidator in avoiding transfer.] — See 

No. 2561, ante. 

Right of Indemnity — Against Stock Exchange 
jobber or broker — Passing name of infant trans- 
feree.] — See Stock Exchange. 

2570 a. Infant transferee a trustee for real 

purchasers.] — Pltf. sold on the Stock Exchange 
fifteen shares in a limited co. They were bought 
by a broker as agent for a firm of Scottish brokers, 
whose names appeared as purchasers in the bought 
& sold notes. The broker furnished the name of 

K. as transferee, & he was registered as owner. 
On an order being made to wind up the co., K. 
being an infant, pltf.’s name was restored to the 
register. It appeared that the shares had been 
purchased by the brokers along with seventy-five 
others, in consequence of separate instructions 
from D., J., & S. respectively, to purchase for them 
respectively thirty shares, & that all the ninety 
shares had been transferred to K., & had not been 
appropriated between the purchasers. — Held ; pltf. 
was entitled to indemnity by D., J ., & 8. severally, 
each for one third of the liability on pltf.’s shares. 
— Brown v . Black (1873), 8 Ch. App. 939 ; 
42 L. J. Ch. 814 ; 29 L. T. 362 ; 21 W. R. 892, 

L. JJ. 

iii. Liability of Parent . 

2571. Covenant by father for payment & indem- 
nity of sums payable by son.] — Where shares in a 
banking co. had been transferred into the name 


the date of the transfer an infant & | 
still continued to be so & application 
was made to compel the registration ! 


of the assignment, not on his behalf 
but on behalf of transferor, mandamus 
to compel the registration was refused. 


J. — VOL IX. 


— R. v. Midland Counties & Shannon 
Junction Ry. Co. (1862), 15 Ir. Jur. 
250.— IR. 
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Sect. 23. — Transfer of shares: Sub-sed . 15, A . (6) 
Hi., B. <fc C . ; sub-sect. 16.] 

of a minor by his grandmother, but the dividends 
had been paid to his father, & he had covenanted 
with the co. for the payment, by the son, of all 
instalments in respect of those shares, & to in- 
demnify the co. against any loss which might 
be occasioned to them by reason of the son’s 
minority or of the payment of the dividends : — 
Held: the name of the father was properly in- 
cluded, in respect of those shares, in the list of 
contributories . — Re North of England Joint 
Stock Bank, Ex p. Reavely (1849), 1 H. & Tw. 
118 ; 18 L. J. Ch. 110 ; 12 L. T. O. S. 328 ; 13 
Jur. 158 ; 47 E. R. 1350, L. C. 

Annotations: — Consd. lie North of England Joint Stock 
Banking Co., StratTon’s Exors.* Case (1852), 1 De G. M. 
& G. 576. Distd. Maxwell’s Case, lie Electric Telegraph 
Co. of Ireland (1857), 24 Beav. 321. Refd. Re North of 
England Joint Stock Banking Co., Ex p. Sadler (1849), 
13 L. T. O. S. 320 ; Re Imperial Mercantile Credit Assocn. 
(1868), 16 W. R. 559. Mentd. Re North of England Joint 
Stock Banking Co., Ex p. Fenwick (1849), 13 Jur. 204. 

2572. Transfer signed by father in name of son.] 

— W. purchased shares in a co., & paid for them, 
but took a receipt & signed the transfer deed as 
transferee in the name of F., his son ; <te the 
sliares were registered in the name of F., who was 
then <fc still was a minor. Upon the co. being 
wound up, & the name of F. being placed on the 
list of contributories : — Held : the register of 
members A list of contributories must be rectified 
by substituting the name of W. for that of F. on 
both. — lie Imperial Mercantile Credit Assocn., 
Richardson’s Case (1875), L. R. 19 Eq. 588 ; 
44 L. J. Ch. 252 ; 32 L. T. 18 ; 23 W. R. 467. 

Annotation : — Distd. Re National Bank of Wales, Mussey 
& Giffln’s Case, [1907] 1 Ch. 582. 

See, also , Nos. 2563-2565, 2568, 2569, ante. 

B. Married Woman. 

2573. Transfer by married woman — Agreement 
excluding community of goods — Refusal by husband 
to concur — Registration enforced.] — V anhessen 
v. Shippenbeck (Count) (1749), Dick. 140; 21 
E. R. 222. 

2574. Transfer to married woman — Application 
for registration to separate use — Duty of company 
to investigate title — Married Women’s Property 
Act, 1870 (c. 93), sect. 4.] — The registered owner 
of stock in deft.’s railways, assigned it to trustees 
for the separate use of his wife, & a reassignment 
to her was endorsed thereon, but executed only 
by one trustee. The husband then executed a 
transfer of the stock to his wife, & it was registered 
in her name, she being described in the register as 
his wife. Defts. refused to transfer this stock to 
a purchaser from the wife without her husband’s 
assent. Upon mandamus to register this stock in 
the name of the wife, as a married woman entitled 
to her separate use : — Held : the above sect, im- 
poses upon cos. the duty to investigate the title 
of married women to the shares & stock they 
apply to have registered in their name ; but this 
deed of assignment & endorsement thereon without 


any legal transfer did not affect appet.’s right to 
the stock under her husband’s transfer to her. — 
R. v. Carnatic Ry. Co. (1873), L. R. 8 Q. B. 299 ; 
42 L. J. Q. B. 169 ; 28 L. T. 413 ; 21 W. R. 621. 

Annotation: — Refd. R. v. Chamwood Forest Ry. (1884), 1 

T. L. R. 161. 

2575. Transfer by husband — Of registered pro- 
prietor — Regulation providing for sale within 
limited period if unwilling to become shareholder 
— Shares acquired by company before expiration of 
period.] — By the provisions of the deed of settle- 
ment of a co., the husband of a female proprietor 
might, with the approbation of the directors, 
become a proprietor ; but if he did not intend to 
become such, he was to sell within six months 
after his title accrued, or in default the shares 
were to be forfeited ; but in case he should not 
obtain the approbation of the directors to become 
a proprietor within the six months, the directors 
were empowered & required, on the application 
of the husband, to purchase the shares at the 
market price for the benefit of the co. The 
husband of a female shareholder attended a meet- 
ing of the co., & proposed certain resolutions 
thereat, & afterwards applied to the directors to 
purchase his wife’s shares upon certain terms. 
The transaction was completed within six months 
after the title of the husband accrued : — Held : 
the transaction was valid within the terms of the 
deed, & the husband’s liability, as a contributory, 
was properly qualified by restricting it to the 
period preceding the sale. — Re Vale of Neath & 
South Wales Brewery Co., White’s Case 
(1850), 3 De G. & Sm. 157 ; 19 L. J. Ch. 497 ; 
14 L. T. O. S. 436 ; 14 Jur. 454 ; 64 E. R. 424. 

2576. To wife — Previous assignment by 

deed to trustees — Incomplete assignment by trustees 
to wife.] — R. v. Carnatic Ry. Co., No. 2574, ante. 

See, generally , Husband & Wife. 

C. Vesting Orders in Lunacy . 

See Lunatics and Persons of Unsound Mind. 


Sub-sect. 16. — Under Special Provisions in 
Articles of Association. 

2577. Power to compel transfer of shares at 
particular price — Validity of article.] — Borland’s 
Trustee v. Steel Brothers & Co., Ltd., No. 
1433, ante. 

See , also , No. 2721, post. 

2578. Introduction of new article.] — 

A co. was in great need of further capital. The 
majority, representing 98 per cent, of the shares, 
were willing to provide this capital, if they could 
buy up the 2 per cent, minority. Having failed 
to effect this by agreement, they proposed to pass 
an art. enabling them to purenase the minority 
shares compulsorily on certain terms therein 
mentioned, but were willing to adopt any other 
mode of ascertaining the value that the ct. thought 
6t : — Held : in the circumstances the proposed 


PART III. SECT. 23, SUB-SECT. 15.— 

B. 

t. Transfer by husband — To wife 
— Effect of 1862 Act, s. 35.1 — A share* 
holder transferred 50 shares in a co., 
the stock in which was then unsaleable, 
to his wife, whose sole separate estate 
consisted of an alimentary annuity of 
£150 a year. The transfer was 
intimated to the co. in Dec. 1883. The 
transfer was not considered at the first 
meeting of the directors which took 
place in Jan., but at the next meeting 
which took place in Apr., the directors. 


m oxorciso of the power given to them 
by the arts, of assocn. declined to 
register the transfer. In an action for 
payment of subsequent calls against 
the original shareholder, defender 
maintained that in consequence of the 
unnecessary delay of the directors in 
dealing witli the transfer he was no 
longer liable for calls '.—Held : there 
had been “ unnecessary delay ” within 
1862 Act, 8. 35, in the directors not 
disposing of the transfer at their first 
meeting, but this did not of itself entitle 
defender to have the transfer regis- 
tered ; defender might have been 


entitled to have the register rectified if 
he could have shown that he had been 
prejudiced through the delay of the 
directors in -dealing with the transfer ; 
he had failed to show this for the 
shares were unsaleable during the 
whole time. — Property Investment 
Co. of Scotland, Ltd. v. Duncan 
(1887), 14 R. (Ct. of Sess.) 299; 24 
Sc. L. R. 221.— SCOT. 

PART III. SECT. 23, SUB-SECT. 16. 

a. Company purchasing own shares 
— True value of shares concealed by 
office bearers — Responsibility of com - 
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art. was not just or equitable or for the benefit of 
the co. as a whole, but was simply for the benefit 
of the majority. It was not therefore an art. 
that the majority could force on the minority under 
1908 Act, s. 13. — Brown v. British Abrasive 
Wheel Co., [1919] 1 Ch. 290 ; 88 L. J. Ch. 143 ; 
120 L. T. 529 ; 35 T. L. R. 268 ; 63 Sol. Jo. 373. 

Annotations ; — Consd. Bidebottom v. Kershaw, Leese, (1920] 

1 Ch. 154. Refd. Dafen Tinplate Co. v. Llanelly Steel Co., 

(1920] 2 Ch. 124. 

2579. Purchase at full value.] — 

Sidebottom v. Kershaw, Leese & Co., No. 433, 
ante . 

2580. Purchase at fair value.] 

— Deft, co., not having power under its original 
arts, of assocn. to acquire compulsorily the shares 
of members, passed special resolutions altering 
its arts. & introducing a power enabling the 
majority of the shareholders to determine that the 
shares of any member, other than a certain named 
co., should be offered for sale by the directors to 
such person or persons, whether a member or 
members or not, as they should think fit at the 
fair value to be fixed from time to time at stated 
intervals by the directors. The shareholders in 
deft. co. were principally cos. & persons manufac- 
turing tinplates who were originally invited to 
become shareholders on the understanding that, 
although under no legal obligation to do so, they 
were to take the steel bars required for their tin- 
plates from deft. co. which was formed as a private 
co., with the object of providing such supply. 
Pltf. co., which was an original shareholder of 
deft, co., subsequently withdrew its custom & 
transferred it to a new rival steel co. which pltf. 
co. had been instrumental in forming. Being 
unable to acquire pltf. co.’s shares by agreement, 
deft. co. passed the resolutions in question with 
the object of acquiring pltf. co.’s shares & of pro- 
tecting deft. co. against conduct on the part of 
its shareholders detrimental to the interests of the 
co. i—Held : the resolutions in conferring an un- 
restricted & unlimited power on the majority of 
the shareholders to expropriate any shareholder 
they might think proper at their will & pleasure, 
went much further than was necessary for the 
protection of the co. from the conduct of share- 
holders detrimental to the co.’s interests, & the 
power thereby conferred could not be bond fide or 
genuinely for the benefit of the co. as a whole & 
was not such a power as could be assumed by the 
majority. — Dafen Tinplate Co. v. Llanelly 
Steel CO., [1920] 2 Ch. 124 ; 89 L. J. Ch. 346 ; 
123 L. T. 225 ; 36 T. L. It. 428 ; 64 Sol. Jo. 446. 

Alteration of articles generally, see Sect. 30, 
sub-sect. 2, C., post . 

2681. Minimum price fixed by article — 

Market price exceeding minimum price — Resolu- 
tion for transfer at minimum price — Whether 
valid.] — Deft, co.’s arts, empowered the co. to 
determine that the shares of any member should 
be offered for sale to the other members at not 
less than la. a share. Pltf. was a director & share- 
holder, & in Aug., 1914, the co. resolved, in spite 
of pltf.’s protest, to increase the price of certain 
articles to the Admlty. & the hospitals. The 
resolution was afterwards modified, but pltf. 
resigned his membership, & was removed from the 
directorate, & the co. resolved to sell at Is . a 
share pltf.’s £1 shares, although their market 
value was £1 each : — Held ; pltf. was entitled to 
an injunction to restrain deft. co. fron acting in 
pursuance of the resolution. — Phillips v. Manu- 


facturers’ Securities, Ltd. (1915), 31 T. L. R. 
451. 

2582. .] — Deft. co. 

was incorporated in 1912 with the object of 
furthering the interests of a federation of bedstead 
manufacturers, & of forming a convenient means 
for the investment of the funds of the federation. 
The rules of the federation provided for the pay- 
ment by each member of 1 per cent, of each month’s 
sales to form a reserve fund, which was to be in- 
vested & the income paid to the members in due 
proportion. The practice followed was that sums 
so paid by members were paid to deft, co., & shares 
in that co. issued to the members in respect of 
their respective payments. Pltf. in this way be- 
came the holder of shares in trust for pltf. co., 
which was a member of the federation. Art. 96 
of deft, co.’s arts, of assocn. provided that the co. 
in general meeting might, by resolution passed 
by a three-fourths majority, “ determine that the 
shares of any member shall be offered for sale by 
the co. to other members & any such resolution 
may fix the price to be paid ” at any price not 
being less than Is. per share, “ & in case no such 
price shall be so fixed the price shall be la. per 
share.” Pltf. co. having left the federation, deft, 
co. passed a resolution by the requisite majority for 
the sale of pltf.’s shares at la. a share. It was 
admitted that in so doing deft. co. had directed a 
sale at a gross undervalue with the intention of 
punishing pltf. co. for leaving the federation & 
thereby assisting to keep the federation together : 
— Held : on the* construction of the art., it was 
open to the requisite majority of the shareholders 
in general meeting to direct a sale of a member’s 
shares at less than their real value, & the fact that 
their resolution provided for a sale at a gross 
undervalue was no evidence that they acted 
oppressively or fraudulently, or that they acted 
otherwise than in bond fide exercise of the power 
conferred by the art. — Phillips v. Manufac- 
turers’ Securities, Ltd. (1917), 86 L. J. Ch. 
305 ; 116 L. T. 290, C. A. 

Annotation : — Apld. Sidebottom v. Kershaw, Leoso, [1920] 

1 Ch. 151. 

2583. Price to be calculated on profits of 

last three years — How profits ascertained — Deduc- 
tion of excess profits duty.] — Under the arts, of 
assocn. of a private co. there was to be no free 
market in respect of the ordinary shares of the 
co. so long as a purchaser selected by the board 
was willing to purchase the same at a fixed value, 
which was to be determined in manner defined by 
the arts., being based upon a three years’ aggre- 
gate of the sums which would have been paid as 
dividend upon such ordinary shares if in respect 
of each of such three years there had been dis- 
tributed among the members the entire profits of 
such year available for distribution as dividend : — 
Held : in ascertaining the fixed value of a share, 
excess profits duty payable under Finance (No. 2) 
Act, 1915 (c. 89), pt. 3, must be deducted before 
the entire profits of any year available for dis- 
tribution as dividend among the shareholders 
could be ascertained. For this purpose excess 
profits duty is not analogous to income tax. — 
Collins v . Sedgwick, [1917] 1 Ch. 179 ; 80 
L. J. Ch. 156 ; 115 L. T. 763 ; 32 T. L. R. 554. 

Annotations : — Folld. Patent Castings Syndicate v. Etbering- 

ton. [1919] 2 Ch. 254. Mentd. Re Condran, Condran v. 

Stark, [1917] 1 Ch. 039. 

Calculation of profits, generally, see Sect. 30, 
sub-sect. 8, A., post 


pany ,) — The trustees of a shareholder 
of a co., the contract of which gave 
the right of pre-emption of any shares 


to the co., being desirous of selling his 
shares, offered them in virtue of this 
provision to the co., which accepted 


of them, & the purchase was completed. 
The trustees having brought a reduc- 
tion of the sale on the ground that the 
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Sect . 23. — Transfer of shares: Sub-sects, 16 & 17. 

Sect. 2 4: Sub-sect . 1, A. (a).] 

2584. Price based on value of assets — 

Allowance for depredation.] — The arts, of assocn. 
of a co. provided that whenever any member of 
the co. ceased to be employed by the co., then that 
member should transfer any ordinary shares in 
the co. held by him to a person named by the 
directors on notice, & further provided that “ The 
fair value of any ordinary shares within the mean- 
ing of ” the clause above referred to “ shall be a 
sum equal to the proportion of the value of the 
assets of the co., exclusive of goodwill, appearing 
on the books of the co. to which the shares shall 
be entitled on winding up,” & that the certificate 
of the directors as to such amount should be 
binding & conclusive : — Held : in arriving at the 
value of shares belonging to applt., which he was 
transferring under the arts., the directors were 
entitled to write off from the value of the whole 
assets, exclusive of goodwill, as they appeared in 
the last balance-sheet of the co., a sum by way of 
depreciation. — Jacobsen v. Jamaica Times, Ltd. 
(1921), 90 L. J. P. C. 100, P. O. 

2585. Transfer restrained for period of years — 
Transfer approved by company within period.] — A | 
provision in arts, of assocn. that fully paid-up I 
shares issued to an officer of the co. should be j 
retained by him & not dealt with by him for a 
period of seven years : — Held : to be a provision j 
for the protection of the co., & not to entitle a 
shareholder to invalidate a call made at a meeting 
of directors at which a transferee of such shares 
was necessarily present to form quorum, such 
transfer having been made by the consent of the 
co. within the seven years. — London & West- 
minster Supply Assocn., Ltd. v. Griffiths 
(1883), 1 Cab. & El. 15. 

Compulsory purchase of shares by company — 
Where transferee disapproved.] — See Sub-sect. 5, 
B. (d) iv., ante. 

Transfer by husband of registered proprietor.] — 

Sec No. 2575, ante . 


Sub-sect. 17. — Stamp Duties. 

2586. Ad valorem duty — Whether sufficient — ! 
Matter incident to the sale or conveyance of the | 
property sold.] — By the deed of settlement of a j 
joint-stock co., the shares were made transferable, j 
& the directors were empowered to regulate the 
transfer, & to require, in respect of such transfer, a 
covenant from the transferee to observe the co.’s 
regulations, etc. as to holders of shares. The 
directors prescribed a form of transfer under seal, 
by which the shareholder conveyed his shares to 
the transferee, to hold subject to the regulations & 
covenants contained in & resolved upon pursuant 
to the deed of settlement, & the transferee cove- 
nanted with the party conveying, & also separately 
with trustees on behalf of the co., to abide by & 
perform all the said regulations, etc. : — Held : 
such transfer required an ad valorem stamp only, 
& not an additional stamp under Stamp Act, 
1815 (c. 184), as containing matter besides that 
which was “ incident to the sale & conveyance of 
the property sold. ,, — Wolseley v. Cox (1841), 2 
Q. B. 321 ; 11 L. J. Q. B. 9 ; 6 Jur. 599 ; 114 
E. R. 126. 

Compare, now, Finance Act, 1900 (c. 7), s. 10. 

2587. Right of directors to go behind 


alleged consideration.] — Maynard v . Consoli- 
dated Kent Collieries Corpn., No. 2356, ante. 

2588. How calculated — Joint conveyance 

of separate interests.] — An indenture, whereby 
several persons jointly convey their separate 
interests in certain shares in an incorporated co. 
does not require several stamps, but one ad valorem 
stamp is sufficient. — Wills v. Bridge (1849), 4 
Exch. 193 ; 18 L. J. Ex. 384 ; 154 E. R. 1179. 

Annotations : — Refd. Freeman v. I. R. Comrs. (1871), L. R. 

6 Exch. 101. Mentd. Croft v . Tidbury (1854), 2 C. L. R. 

347. 

2589. Whether chargeable — “ Conveyance 

on sale ” — Transfer of shares to company in 
exchange for others.] — By an instrument entered 
into in pursuance of an agreement, a shareholder 
in one co. transferred his shares to another co., 
in exchange for certain shares in the latter co. : — 
Held : the transaction was a conveyance on sale 
of the shares within Stamp Act, 1891 (c. 39), 
ss. 54 & 55, & the instrument was therefore charge- 
able with an ad valorem stamp. — Coats v. Inland 
Revenue Comrs., [1897] 2 Q. B. 423; 66 

L. J. Q. B. 732 ; 77 L. T. 270 ; 61 J. P. 693 ; 
46 W. R. 1 ; 13 T. L. R. 548, C. A. 

Annotation: — Mentd. G. N. Ry. v. I. R. Comrs., [1899] 2 

Q. B. 652. 

2590. Transfer insufficiently stamped — Con- 
sideration not truly stated — Right of directors to 
refuse registration.] — Maynard v . Consolidated 
Kent Collieries Corpn., No. 2356, ante . 

Whether ground for rectification of 

register.] — See No. 1303, ante . 

See, generally, Revenue. 


Sect. 24 .— TRANSMISSION OF SHARES. 

Sub-sect. 1. — On Death. 

A . (hi Death of Sole Meynber. 

(a) In General. 

2591. Position of executor.] — A declaration by 
the public officer of a joint-stock co. against the 
extrix. of a shareholder for calls, stated that, by 
the deed of settlement, it was provided that the 
shareholders while holding shares, should be 
partners in the co. ; & that in addition to £5 
required to be paid by each shareholder before the 
execution of the deed, the directors should have 
power to call for the further payment by each 
shareholder, or his exors. of £45 on every share 
held by him. It then averred that, after testator’s 
death, & whilst deft, was a shareholder as such 
extrix., the directors made a call. Breach, non- 
payment by deft, as such extrix. Pleas, non est 
factum, & a denial that the call was made, whilst 
deft, was a shareholder as extrix. : — Held : (1) the 
covenant by the shareholders to pay calls bound 
their exors., in case a call was made on them, 
although the covenant did not contain the words 
“ or their exors.,” & consequently there was no 
variance in the statement of the contract ; (2) 
pltf. was entitled to succeed on the other issue, 
inasmuch as deft, was in one sense a shareholder 
as extrix., notwithstanding the deed provided that 
no exor. should become a shareholder without 
the consent of the directors, & until he had done 
certain specified acts, which requisites were not 
in this case complied with. — Wills v. Murray 
(1850), 4 Exch. 843 ; 19 L. J. Ex. 209 ; 154 E. R. 
1458. 

Annotation : — Generally , Refd. James v. Buena Ventura 
Nitrate Grounds Syndicate (1896), 65 L. J. Oh. 284. 


price was inadequate, & that the true 
value of the shares had been fraudu- 
lently concealed by the office bearers of 


the co. : — Held : the fraud of the office 
bearers was the fraud of the co., & the 
action was therefore relevantly directed 


against the co. — J ardine’s Trustees 
v. Carbon Co. (1864), 2 Maoph. (Ct. of 
Sees.) 1101 ; 36 Sc. Jur. 316. — SCOT. 
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2592. .] — In a suit for the administration 

of the estate of a deceased shareholder in a joint- 
stock banking co., the registered public officer 
presented a petition praying leave to prove as a 
creditor for the amount of a call made since the 
death of the shareholder in respect of the shares : — 
Held: the deceased shareholder, having cove- 
nanted to pay all calls, & the shares having vested 
in his exors., as part of his estate, they by law 
became entitled to the benefit of the deed, & were 
liable for the calls, there being nothing in the 
deed of settlement of the co. overruling the rule 
of law. — Heward v. Wheatley (1853), 3 De G. M. 
& G. 628 ; 22 L. J. Ch. 435 ; 21 L. T. O. S. 121 ; 
17 Jur. 403 ; 1W,B, 216 ; 43 E. R. 247, L. JJ. 
Annotation : — Held. James v. Buena Ventura Nitrato 

Grounds Syndicate (1896), 65 L. J. Ch. 284. 

2593. .] — In a joint-stock co. the pre- 

sumption is, that the exors. of a deceased share- 
holder succeed to the full liability, as well as to the 
rights of their testator ; the deed of settlement is 
to be looked at, not to see whether it imposes such 
liability on the exors., but whether it takes it 
away or limits it. The fact that by the deed of 
settlement exors. are not entitled to the full 
privileges of shareholders until they or their 
nominees have been registered as shareholders, is 
no proof of an intention to limit their liability in 
their representative character. 

In the case of a joint-stock co. formed in 1845, 
where, in the opinion of the ct., nothing appeared 
in the deed of settlement to limit the liability of 
the exors. of a deceased shareholder : — Held : 
their liability was not limited to debts incurred 
before Ihe death of testator. — Re Agriculturist 
Cattle Insurance Co., Baird’s Case (1870), 5 
Ch. App. 725 ; 23 L. T. 424 ; 18 W. R. 1094, L. J. 

Annotation: — Reid. James v. Buena Ventura Nitrato 

Grounds Syndicate, [1896] 1 Ch. 456. 

2594. Before registration.] — Exors. of a 

deceased member of a co. who have not had his 
shares registered in their own names have the same 
right to dissent from a reconstruction scheme 
adopted under 1908 Act, s. 192, & to restrain the 
liquidator from carrying out the scheme without 
purchasing the shares as the deceased member 
would have had if living. 

Arts, of assocn. forbidding exors. to exercise 
the rights of a member until they have been 
registered : — Held : to refer to the exercise of 
rights on their own behalf & not on behalf of 
testator’s estate. — Llewellyn v. Kasintoe Rub- 
ber Estates, Ltd., [1914] 2 Ch. 670 ; 84 L. J. Ch. 
70 ; 112 L. T. 676 ; 30 T. L. R. 683 ; 58 Sol. Jo. 
808; 21 Mans. 349, 0. A. 

- — As contributory.]— Sub-sect. 1, A. 
(c) i., post, 

2595. Right of personal representative to registra- 
tion — Shares held by deceased in fictitious name.] 

— Where an intestate had executed transfers of 
railway shares & stock to a fictitious person, the 
ct., on a bill filed by his administrator, declared 
that the intestate used the fictitious name as 
another designation of himself, & that pltf., as 
his administrator, was entitled to transfer the 
shares & stock, & to receive the dividends thereof. 
—Arthur v . Midland Ry. Co., etc. (1857), 3 
K. & J‘ 201 ; 69 E. R. 1082 ; sub nom . Arthur v . 
London & North Western Ry. Co., 5 W. R. 385. 

Form of entry.]— See No. 1283, ante. 

2596. Assignment of assets by personal repre- 
sentative to avoid liability.] — T., the widow & 
residuary legatee of testator, in Nov., 1889, took 
out letters of administration with the will annexed, 
& possessed herself of the personal property of 
testator, but did not have 500 shares in pltf. co. 


transferred into her name. On Apr. 10, 1893, 
pltfs. gave T. notice of a call of £1 per share. On 
Apr. 17 three deeds were executed, whereby T. 
assigned the whole of the personal estate, except 
the shares, to L., upon consideration of covenants 
entered into by L. to indemnify T. against all 
liabilities, & to provide her with board, lodging, & 
wearing apparel, & amenities suitable to her 
position, & on T.’s death to provide her with a 
decent funeral: — Held: (1) as legal personal 
representative, T. was bound to administer her 
husband’s estate according to law, &, as residuary 
legatee, she took only what was left after due 
administration, that is to say, after payment of 
the debts, including the calls that might be made 
on the shares ; (2) the deeds of assignment must 
be declared void as against pltfs., & there must 
be the ordinary accounts in a creditor’s action ; 
(3) pltfs. were entitled to bo paid the call & 
interest, & the costs of the action, & the surplus 
of the estate would go according to the provisions 
of the deeds of assignment. — Re TroughtOn, Rent 
& General Collecting & Estate Co. v. Trough- 
ton (1894), 71 L. T. 427 ; 10 T. L. R. 611 ; 13 R. 
140. 

2597. Appointment of Scottish executor — Subse- 
quent sequestration — No English legal personal 
representative.] — At the commencement of the 
winding up of a co., certain shares stood in the 
register in the name of A., a domiciled Scotsman, 
who was then dead. The shares were held by him 
as trustee. He had appointed exors. in Scotland, 
one of whom had accepted the office ; but he had 
no legal personal representative in England. 
After A.’s death his estates were sequestrated in 
Scotland. The effect of this, according to Scottish 
law, was to vest in the sequestrator, as from the 
date of the sequestration, the whole of A.’s estate, 
including trust estates, & to divest the exor. 
entirely. The beneficial interest in the shares 
belonged to the sequestrator & another person 
jointly. There were surplus assets of the co. to 
be returned to the shareholders. The sequestrator 
was willing to give the joint receipt of himself & 
the other beneficiary upon payment to him of 
the proportion of the assets payable in respect of 
A.’s shares : — Held : the legal title to the shares 
was vested in the sequestrator, & the money might 
bo paid to him upon the joint receipt offered. — 
Re Tuticorin Cotton Press Co., Ltd. (1894), 64 
L. J. Ch. 198 ; 71 I.. T. 723 ; 43 W. R. 190 ; 39 
Sol. Jo. 61 ; 1 Mans. 464 ; 13 R. 225. 

2598. Company without notice of death.] — New 

Zealand Gold Extraction Co. (Newbery- 
Vautin Process) v. Peacock, No. 2039, ante. 

2599. Company becoming executor de son tort.] 

— Upon the death of testator, a foreign subject 
domiciled in America, shares & debentures in an 
English co., of which he was the registered holder 
in the books of the co. in London, passed by his 
will to his exors. in America, according to the law 
of his domicil. At their request the co. paid to 
them the dividends & interest payable upon 
testator’s shares & debentures & transferred into 
their names in the co.’s books in London, two 
shares & a debenture. The exors., to the know- 
ledge of the co., had not obtained & did not intend 
to obtain probate in England : — Held : the co 
had made themselves executors de son tort ; they 
had taken possession of & administered part of 
the testator’s estate, & were liable to penalties & 
to deliver an account & pay such duty as would 
have been payable if probate had been obtained 
in England. — New York Breweries Co. v. A.-G., 
[1899] A. C. 62 ; 68 L. J. Q. B. 135 ; 79 L. T. 568 ; 
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Sect. 24. — Transmission of shares: Sub-sect. 1, A. 
(ah (b) & ( c ) i .j 

63 J. P.~ 179 ; 48 W. R. 32 ; 15 T. L. II. 93 ; 43 
Sol. Jo. Ill, H. L. ; affg. S. C. sub nom. A.-G. v. 
New York Breweries Co., [1898] 1 Q. B. 205, 
C. A. 

Annotation: — Refd. Winanfi v. A.-G., [1910] A. C. 27. 

See , generally , Executors & Administrators. 

Option to take shares — Right to exercise.] — See 

No. 1491, ante . 

Effect of exercise.] — No. 1563, ante. 

Right to vote.] — See No. 3806, post. 

Right to dissent — On voluntary winding up & 
reconstruction — Executors not registered.] — See 

No.i7137, post. 

(b) On Whom Liabilities Devolve. 

2600. As between executor & legatee — After 
assent by executor — Non-compliance with formali- 
ties of membership.] — A waiver of the stipulations 
of a co.’s deed by the directors is not sufficient 
unless it is shown that the body at large made the 
directors their agents for that purpose. Where, 
therefore, a shareholder bequeathed his shares & 
the exor. assented to the bequest, & the secretary 
placed the name of the legatee & her husband 
opposite the shares in the books of the co., but the 
provisions of the deed of settlement had not been 
complied with as to the transfer of the shares, nor 
was it shown that all the shareholders of the co. 
had concurred in dispensing with such compliance : 
— Held : the exor. was the proper person to be 
placed on the list of contributories under the 
Winding-up Act, without qualification. — Re Vale 
of Neath & South Wales Brewery Co., 
Keene’s Executors* Case (1853), 3 De G. M. 
& G. 272 ; 43 E. B. 107 ; sub nom . lie Vale 
of Neath & South Wales Joint-stock Co., 
Ex p . Wood, 22 L. J. Oh. 365 ; 20 L. T. O. S. 
196 ; 17 Jur. 813 ; 1 W. R. 105, L. JJ. 

2601. Executor not registered.] — A co. was 

wound up nine years & a half after the death of A., 
in whose name shares were allowed to stand, his 
executor being beneficially entitled to the shares : 
— Held: A.*s estate was. liable, in the hands of 
specific devisees & legatees, to pay the calls on the 
shares. — T urquand v. Kirby (1867), L. R. 4 Eq. 
123 ; 36 L. J. Ch. 570 ; 16 L. T. 260 ; 15 W. R. 
730. 

Annotations ; — Apia. Re Agriculturist Cattlo Insce., Baird’s 
Case (1870), 5 Ch. App. 725. Mentd. Ogilvio v. Currie 
(1867), 16 L. T. 309. 

2602. After legacies paid — Liability accru- 

ing after payment.] — Testator, who had been a 
shareholder in a co., but had before his death been 
released from all liability in respect of his shares 
in consideration of a certain payment, by his will 
gave certain legacies, which his exors. duly paid. 
The co. afterwards endeavoured to set aside the 
release, & they failed in the first instance, but on 
appeal succeeded in setting aside the release : — 
Held : the exors. were personally liable to refund* 


the amount paid to the legatees, to meet the calls 
made upon testator’s estate in respect of the shares. 
— Re Bewley’s Estates, Jefferys v. Jefferys 
(1871), 24 L. T. 177 ; 19 W. R. 464. 

2603. As between executor & assignee of 
residuary legatee — Call after distribution of residue.] 
— (1) A residuary legatee assigned the residue to 
his wife, Mrs. K. for her separate use. The 
residue comprised some shares not fully paid up 
in a joint stock co. The exors. handed over to 
Mrs. K. the certificates of the shares, but did not 
transfer them, & they paid over to her the cash 
balance of the residue. After this a call was 
made on the shares which the exors. were com- 
pelled to pay. Mrs. K. refused to indemnify 
them, & they brought this action against her to 
enforce indemnity : — Held : if Mrs. K. had been 
a feme sole , she would have been liable to refund 
at the suit of the exors., for the liability on the 
shares did not constitute a debt at the time of 
paying away the residue, & though the exors. 
would have had no right to call on the residuary 
legatees to refund for payment of a debt of which 
they had notice when they paid away the residue, 
they did not lose the right to refunding by paying 
it away with notice of a liability which had not 
become a debt. 

(2) Subject to 1862 Act, s. 75, the liability of a 
shareholder for future calls is not a debt. — Whit- 
taker v. Kershaw (1890), 45 Ch. D. 320; sub 
nom. Re Kershaw, Whittaker v. Kershaw, 60 
L. J. Ch. 9 ; 63 L. T. 203 ; 39 W. R. 22, C. A. 

Annotations: — As to (1) Consd. Hood Barrs v. Cathcart, 

11894) 2 Q. B. 559. Refd. Hosegood v . Pedler (1896), 

66 L. J. Q. B. 18. Generally , Mentd. Brauin stein v. Lewis 

(1891), 7 T. L. li. 246 ; Hoaro v. Niblett, [1891] 1 Q. B. 

781 ; Hood Barrs v. Heriot (1896), 65 L. J. Q. B. 624. 

2604. As between legatee & residuary estate — 
Where payments necessary to make deceased a 
complete member.] — Where testator takes shares 
in a co., any payments remaining due at, or 
becoming due after, his death, which are necessary 
to constitute him a complete shareholder, must be 
paid by his general personal estate ; but if he was 
a complete shareholder, payment of calls made 
after testator’s death must be made by the specific 
legatee of the shares. — Day v. Day (1860), 1 
Drew. & Sm. 261 ; 29 L. J. Oh. 466 ; 2 L. T. 167 ; 

6 Jur. N. S. 365 ; 8 W. R. 288 ; 62 E. R. 378. 
Annotations: — Distd. Re Box (1863), 1 Hem. & M. 552. 

Mentd. Re Betty, Betty v. A.-G., (1899) 1 Ch. 821. 

2605. Calls after testator’s death.] — Day 

v. Day, No. 2604, ante. 

2606. .] — Turquand v. Kirby, No. 

2601, ante. 

2607. During life of tenant for life — 

Test of liability.] — The rule that a specific legatee 
of shares liable to calls must take them, cum onere 9 
does not apply to calls made in the lifetime of a 
person who is tenant for life of the whole residuary 
estate, including the shares, as an entire fund. 
The true test is whether the shares have or not 
been separated from the general residue at the 
date of the call. — Re Box (1863), 1 Hem. & M. 


PART III. SECT. 24, SUB-SECT. 1.— 

A. (b). 

2605 i. As between legatee & residuary 
estate — Calls after testator’s death.}— 
Tho owner of certain shares in pltf. co. 
shortly before his death asstoed by 
deed all his property, including his 
Hhares to his son, deft., subject to pay- 
ment of his debts. Deft, admitted 
receiving dividend-warrants the first of 
which he endorsed as “ J. C., assignee 
of J. C, (Sen.),” but alleged he had 
devoted proceeds in payment of his 
father s debts. He also admitted he 
had attended a meeting & moved a 1 


| resolution. After the meeting he 
showed the deed of assignment to one 
of the directors & asked to bo registered 
as a shareholder, but was refused as the 
deed did not comply with the arts, of 
assoon. The co. made calls on the 
shares, which deft, refused to pay 
Held : the co. were aware that deft, 
was not the registered owner of the 
shares ; deft, was not estopped by any 
conduct on his part from denying that 
he was a registered holder. Sc he could 
not be personally liable for payment 
of the calls & an Exor . de son tort. 
Deft* was not liable for such payment 
de bonds nrontia but wju Hama 


administration in due course of the 
assets that actually came to his hands. 
—Blackstaff Flax Spinning & 
Weaving Co. v. Cameron, [1899) 
1 I. R. 252.— IR. 

, b. Calls after testator’s death- — Posi- 
tion of legatee.] — Where shares in a 
joint-stock oo. are bequeathed, & after 
testator’s death calls are made on the 
shares, legatee is put to his election 
either to pay the amount of the calls 
or to take nothing under the will.— 
Manson v. Boss(1884), 1 B. C. R., 
Pt. II., 49.— CAN. 
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552 ; 3 New Rep. 65 ; S3 L. J. Ch. 42 5 9 L. T. 
372; 12 W. R. 67; 71 E. R. 242. 

See, generally , Executors & Administrators. 

(c) Personal Representatives and Others as 
Contributories. 
i. Executor . 

2608. Executors incapable of becoming share- 
holders.] — By a deed of settlement of a joint-stock 
co., exors. were not to be proprietors : — Held : 
nevertheless, they were contributories & might 
maintain a petition to wind up. — Re Norwich 
Yarn Co. (1S50), 12 Beav. 366 ; 14 L. T. O. S. 
345 ; 50 E. R. 1101. 

2609. Whether in representative capacity — 
Formalities as to membership not complied with.] 

— The deed of settlement of a banking co. provided 
that the exor. of a deceased shareholder should not 
be entitled to be a shareholder until he had gone 
through certain formalities set out in such deed. 
A. died possessed of some shares in this co. B., 
who was A.’s exor., took no steps whatever in 
respect of the shares : — Held : B. was properly 
put on the list of contributories in the character 
of the exor. of A. — Re North op England 
Banking Co., Thomas’s Case (1849), 1 De G. & Sm. 
579 ; 18 L. J. Ch. 249 ; 12 L. T. O. S. 531 ; 13 
Jur. 274 ; 03 E. R. 1203. 

2610. — .]— By the deed of settlement | 

of a banking co. exors. of deceased shareholders 
had the option of becoming shareholders on giving ! 
certain notice, or of selling the shares ; &, until the 
option was exercised, the dividends might be 
retained by the co. as a guarantee fund. In default 
of any person executing the deed in respect of such 
shares, after six months* notice, the shares were 
liable to forfeiture. A shareholder in the co. 
bequeathed his shares to his exor., in trust to 
convert them into money. The exor. sold some 
of the shares, but did not give the proper notice 
to make himself a shareholder as to the rest, & was, 
nevertheless, permitted to receive the dividends 
on them for five years, signing the receipts as 
exor. only : — Held : he was not a contributory 
without qualification. — Re North of England 
Banking Co., Armstrong’s Case (1849), 1 De G. 
& Sm. 565 ; 12 L. T. O. S. 347 ; 13 Jur. 75 ; 63 
E. R. 1197. 

Annotations : — Refd. Re City of Glasgow Bank, Buchan’s 

Case (1879), 4 App. Cas. 549. Mentd. Re St. George’s 

Steam Packet Co., Maguire’s Case (1849), 18 L. J. Ch. 256. 

2611. .] — A. & B. were the exors. of a 

deceased proprietor of shares in a joint-stock co. 
The co.’s deed required certain acts to be done by 
exors. before becoming proprietors or receiving 
dividends. A. alone received dividends on the 
shares as exor., signing the dividend warrants in 
that character ; but the shares were not trans- 
ferred, nor was any act beyond the receipt of 
dividends by A. done by either A. or B. : — 
Held: A. & B, were to be placed on the list of 


contributories as exors. — Re Sr. George’s Steam 
Packet Co., Ex p. Doyle (1850), 2 H. & Tw. 221 ; 
47 E. R. 1064, L. C. 

Annotation .—Reid. Re St. George’s Steam Packet Co., 
(1852), 2 De G. M. Sc G. 366. 

2612. .] — B., the proprietor of the 

shares in a joint-stock banking co., died ; his 
extrix. produced the probate of his will, &> for 
more than three years received the dividends 
which accrued on the shares, giving receipts for 
the same as extrix. By the deed of settlement of 
the co. it was provided, that until certain acts 
were done constituting the exor. of a deceased 
member, or purchaser of the deceased member s 
shares, a partner in the co., the estate of the 
deceased member should remain liable : — Held : 
on winding up the co., in the absence of any proof 
that the extrix. had done any acts constituting 
her a member of the co., the estate of the deceased 
partner was liable to contribute, & the name 
of the extrix. ought to be placed on the list 
of contributories in her representative character. 

The master having struck out the name of the 
extrix. from the list of contributories, on the 
ground that Country Bankers Act, 1826 (c. 46), 
s. 13, applied to the case, the Vice-Chancellor, 
being of a different opinion, made an order 
referring it back to the master to review his 
decision, with a declaration of opinion that the 
extrix. ought to be included in the list, cither in 
her own right or in her representative character : — 
Held: on appeal, the alternative form of this 
order was correct. — Re North of England Joint 
Stock Banking Co., Ex p. Gouthwaite (1851), 
3 Mac. & G. 187 ; 20 L. J. Ch. 188 ; 16 L. T. O. S. 
337 ; 15 Jur. 137 ; 42 E. R. 232, L. C. 

Annotations : — Consd. Re Agriculturist Cattle Insco., Baird s 
Case (1870), 5 Ch. App. 727. n. »efd. Heward *. Wheatley 
(1853), 3 De G. M. & G. 628. Mentd. Re Koyal Bank of 
Australia (1855), 3 Sm. 8c G. 272 ; Houldsworth v. Evans 
(1868), L. 11. 3 H. L. 263. 

2613. .] — By the provisions of a 

joint-stock co.’s deed of settlement it was in effect 
provided that no proprietor of shares should ever 
be discharged from his liability to the co. until 
some other proprietor should have been sub- 
stituted under the same liability as attached to the 
original proprietor. The deed also provided that 
the exor. of a deceased proprietor should not be 
deemed a proprietor until he should be duly 
admitted as such. The co. being wound up under 
the Joint-Stock Cos. Winding-up Acts :~~Held : 
the exors. of a deceased proprietor were liable in 
that capacity to be placed on the list of con- 
tributories in respect of partnership debts incurred 
subsequently to the death of their testator, 
although they had not complied with the for- 
malities of the deed so as to be entitled to the 
profits of the co.—Re Northern Coal Mining 
Co., Ex p. Blakeley’s Executors (1852), 3 
Mac. & G. 726 ; 18 L, T. O. S. 311 ; 16 Jur. 299 ; 
42 E. R. 439, L. C. 1 4 _ _ «... 

Cnnsri Hr. Agriculturist Cuttle Insco., Baird s 


PART III. SECT. 24, SUB-SECT. 1.— 
A. (o) i. 

2609 i. Whether in representative ca- 
pacity — Formalities as to membership not 
complied 'with.] — Exors. nominate, on 
accepting office, gave their law-agent, 
who was one of their number, general 
•instructions to do what was necessary. 
The law-agent on Sept. 17, 1878, sent 
the confirmation of deceased’s estate, 
which included £400 stock of a joint- 
stock banking co., registered under 
1862 Act, to the bank with a request to 
transfer the stock from the name of 
deceased to the names of exors. An 
entry was then made by the bank in 
the register of transfers, hut not In the 


** stock ledger,” which was the register 
of members. On Oct. 2, 1878, the 
bank stopped payment, & on Oct. 5 
its hopeless insolvency was made 
public. Some time after Oct. 11, a 
clerk of the bank entered exors. in the 
register of members. In the liquida- 
tion of the bank exors. were entered in 
the first part of the list of contribu- 
tories as oontributories in their own 
right. Exors. having presented a 
petition to the ct. to have their names 
removed from the first part of the list 
of contributories Sc entered in the 
second part as “ representatives of 
others ” i—Held : (1) entry on the 

register after Oct. 5 was of no effect ; 
(2) before Sept. 17 exors. were under 


no obligation to register their names as 
partners in the bank 8c the letter was 
not of the nature of an agreement con- 
ferring any title or interest on the bank 
Dr its creditors to demand implement. 
But was of the nature of a gratuitous 
mandate which must be held to have 
been recalled ; (3) exors. were entitled 
to liave their names removed from the 
a rat part of the list of contributories.-— 
Macdonald * City of GljbqowBank 


0 . . Wife “ in community ** 

as executrix — Liability de bonis pro • 
priis .] — It is not safe or proper for a 
surviving spouse, as executrix of the 
estate of her deceased husband, to 
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Sect. 24. — Transmission of shares: Sub-sect . 1 , A. 
( c ) i . & H> ] 

ro>7 5 ell. App. 725, 727, n. Reid. Re City of 
Bank, Buchan’s Case (1879), 4 App. Cas. 549. 
ouldsworth v. JOvans (1868), L. H. 3 H. L. 263. 

2614. Assent by executor to legacy.] — Re 

Vale of Neath & South Wales Brewery Co., 
Keene’s Executors Case, No. 2000, ante . 

2615. Executors not registered as members.] 

— Eighty shares in A . co. stood in the names of 
K. & J. K. died & his will was proved, but his 
exors. took no steps for having their names placed 
on the register. On the winding up of the co. an 
application was made to have the names of K.’s 
exors. placed on the list of contributories in their 
representative capacity jointly with J. : — Held : 
Km having executed the deed of settlement of 
the co., which contemplated more persons than one 
as owners of a share, & which contained a covenant 
whereby each owner covenanted severally for 
himself, his heirs, exors. & administrators to 
perform & satisfy all the engagements & obliga- 
tions attaching to any shares, held by him, K. 
must be considered liable on all engagements & 
obligations up to the time of his death. But 
K. & J. having been joint tenants & not tenants 
in common, K. was not liable on any contract 
entered into after his death. Consequently the 
exors. were placed on the list of contributories in 
their representative capacity, but only in respect 
of the engagements & liabilities up to the time of 
K.’s death. — Re Albert Life Assurance Co., 
Kirby’s Executors’ Case (1871), 15 Sol. Jo. 
922. 

2616. One only of two executors acting as 

member of company.] — Testatrix was the owner 
of shares in a joint-stock co., & appointed H. & C. 
her exors. ; II. was the acting exor,, & the estate 
was wound up with the exception of the shares; 
the probate of the will was entered in the books 
of the co. ; H. sold some of the shares & received 
the dividends on those which remained unsold, 
but C. never in any way communicated with the 
co., or interfered in the matter. More than nine 
years after the death of testatrix the co. failed, & 
on being wound up under Winding-up Act, 1848 
(c. 45), the master placed the name H. alone on 
the list of contributories as personally liable ; he 
subsequently, & after the passing of the Winding- 
up Amendment Act, 1849 (c. 108), reviewed his 
decision, & placed the names of both H. & C. on 
the list as liable in the character of exors. & C. 
applied to have his name taken off the list : — 
Held : there was nothing in the facts of the case 
in reference to the dealings between the co. & H., 
or in the provisions of the deed of settlement of 
the co., that varied the rights of the co. in respect 
to the liability of 0. to contribute in his character 
of exor. — Re North of England Joint Stock 
Banking Co., Crosfield’s Case (1852), 2 De 
G. H. & G. 128 ; 22 L. J. Ch. 208 ; 19 L. T. O. S. 
236 ; 16 Jur. 731 ; 42 E. R. 819, L. C. 

2617. Executrix also devisee.] — Testator 

devised & bequeathed all his real & personal 
estate, the latter consisting of, among other things, 
shares in a joint-stock co., to his widow for life, 


Case (187 
Glasgow 
Mentd. H 


& after her death to his daughter absolutely, & he 
appointed them extrixes. The widow & daughter, 
as extrixes., received the dividends on the shares 
for several years. After the death of the widow 
the co. was wound up under the Winding-up Acts : 
— Held : the daughter was rightly placed on the 
list of contributories in respect of her being 
devisee . — Re St. George’s Steam Packet Co., 
Hamer’s Devisees’ Case (1852), 2 De G. M. & G. 
366 ; 21 L. J. Ch. 832 ; 19 L. T. O. S. 223 ; 16 
Jur. 555 ; 42 E. R. 913, L. C. 

Annotations : — Mentd. Kinderley v. J or vis (1856), 22 Beav. 

1 ; Price v. Price (1887), 35 Ch. D. 297. 

2618. .] — An extrix. who was also 

residuary legatee, was held not to be personally 
liable as contributory in respect of shares belonging 
to her testatrix, though she had received dividends 
for six years, had signed two receipts, without the 
qualification “ as extrix.,” & had passed her 
residuary account, treating the shares as part of 
the clear residue, it appearing that formalities 
required by the deed of settlement for making 
her a shareholder had not been complied with. — 
Herefordshire Banking Co., Bulmer’s Case 
(1864), 33 Beav. 435 ; 33 L. J. Ch. 609 ; 10 L* T. 
151 ; 10 Jur. N. S. 462 ; 12 W. R. 564 ; 55 E. R 
436. 

2619. Shares acquired after testator’s 

death — Purchase.] — Exors., after the death of 

| their testator, had purchased further shares : — 

! Held : as to the latter, they were contributories 
j without qualification, though they had been 
! treated as exors. in regard to such further shares. — 

| Re Newcastle, etc. Banking Co., Spence’s Case 
| (1853), 17 Beav. 203 ; 51 E. R. 1011. 

2620. .] — The directors of a 

joint-stock co. offered their reserved shares to 
shareholders & the exors. of deceased shareholders, 
in proportion to the amount of their original 
shares : — Held : exors. who accepted shares must 
be put upon the list of contributories in their own 
right, & not in their representative character. 

j The fact that the new shares were offered to, & 

| accepted by, the exors. in their representative 
character, & that the directors had no power to 
offer the shares to them in any other character, 
did not preclude the exors. from being personally 
liable as between them & the other contributories. 
— Re Leeds Banking Co., Fearnside & Dean’s 
Case, Dobson’s Case (I860), 1 Ch. App. 231 ; 
35 L. J. Ch. 307 ; 13 L. T. 694 ; 12 Jur. N. S. 
60; 14 W. R. 255, L. JJ. 

Annotations : — Distd. Re Leeds Banking Co., Mallorio’s Case 

(1866), 2 Ch. App. 181. Apld. lie Leeds Banking Co., 

Ex p. Matthewman (1866), 36 L. J. Ch. 90. Apprvd. 

Jackson v. Turquand (1869), L. R. 4 H. L. 305. 

2621. Exercise of option to purchase.] 

— Jackson v . Turquand, No. 1563, ante . 

2622. Exercise of option to exchange.] 

— Re Cheshire Banking Co., Duff’s Executors’ 
Case, No. 1624, ante . 

Banking company.] — See, also , Part IV., 

'post. 

2623. Inquiry of company by executors — As to 
liability of testator — Estoppel.] — M . , a director in 
a co., took 500 shares, & gave a promissory note 
for £5,000. M. died, & before proving his will, 


whom she has been married in com- 
munity, to pay to herself as surviving 
spouse any portion of the common 
estate until her husband’s shares in an 
unlimited banking corporation have 
been transferred or the liability 
entailed by their retention has been 
ascertained. 

A. & B. married in community of 
property by their mutual will, 
appointed, the survivor & their 


daughter C. heirs of the first dying. 
A., the husband, died first, & B., as 
extrix., framed an acoount by which 
she awarded one moiety of the realised 
assets to herself as surviving spouse & 
divided the other moiety between her- 
self & C. as heirs. Among the assets of 
the common estate were 30 bank shares 
registered in A.’s name, which B., as 
extrix., took no steps to realise. Nine 
years after A.’s death the bank was 


placed in liquidation, & the estate, as 
represented by B„ the extrix., was 
placed upon the list of contributories : 
— Held : neither B. nor C. could be 
placed upon the list of contributories in 
their individual capacity, but there 
were sufficient grounds for a rule oalling 
upon B. to show cause why, failing 
sufficient assets in the estate, she should 
not be ordered to pay, de bonis propriis, 
the sums awarded 6c paid to herself as 
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his exors., upon inquiry, were informed by the 
surviving directors that their testator had only 
twenty shares upon which the whole capital had 
been paid. There was no entry of his ever having 
received any dividends in respect of the 500 shares. 
On the faith of the representation of the directors, 
who had cancelled the 500 shares, the exors. 
distributed M.’s assets. On the winding-up of the 
co., the master ordered M.’s exors. to be placed on 
the list of contributories in respect of the 500 
shares, but, on appeal, the order was discharged. 

If, upon the representations of directors, the 
assets of a deceased shareholder are administered, 
it will require a very strong case to induce the ct. 
to relieve the shareholders, even should such 
representations be false . — Re Royal Bank of 
Australia, Meux’s Executors’ Case (1852), 
2 De G. M. & G. 522 ; 20 L. T. O. 8. 11 ; 42 E. R. 
975, L. C. 

Annotations : — Consd. lie Athorueum Life Assce. Soc., 
Richmond's Case & Painter’s Case (1858), 4 K. & J. 305. 
Retd, lie Dcvala Provident. Gold Mining Co. (1883), 22 
Ch. D. 593. 

2624. Shares not standing In name of deceased.] 

— Forty shares, called “ new shares,” were pur- 
chased by B.’s father, & were by his direction 
transferred into the names of A. & B., without 
their knowledge. B., after his father’s decease, 
& on becoming his exor., found the certificates of 
the shares among his father’s papers, &, upon the 
request of the managing director of the co., sent 
the certificates to him to be exchanged. Instead 
of being exchanged they were cancelled, & other 
shares, being old shares, were transferred, in the 
co.’s books, to A. & B., as upon a sale : — Held : 
as to the forty shares, B. was properly excluded 
from the list of contributories, both in his indi- 
vidual character, & also as representative of his 
deceased father . — He St. George’s Steam Packet 
Co., Tim’s Case (1849), 3 De ft. & Sm. 11 ; 18 
L. J. Ch. 258, 259 ; 13 L. T. O. S. 254, 342 ; 13 
Jur. 530, 072 ; 64 E. R. 358 ; subsequent pro~ 
veedings , 1 Mac. & G. 291, L. C. 

2625. In respect of what liabilities —Whether 
liabilities incurred after date of death .] — He 
Agriculturist Cattle Insurance Co., Baird’s 
Case, No. 2593, ante . 

2626. Extent of liability.] — One of defts. held 
shares as the legal personal representative of the 
original owner of the shares : — Held : he was only 
liable to the extent of the assets of the person he 
represented. — Evans v. Coventry (1850), 25 
L. J. Ch. 489 ; 27 L. T. O. 8. 85 ; 20 J. P. 091 ; 
2 Jur. N. 8. 557 ; 4 W. R. 400 ; on appeal (1857), 
8 De ft. M. & G. 835, L. J J. 

Annotations : — Mentd. Re Athenaeum Soc. & Princo of 
Wales Soo., Durham’s Case (1,858), 4 K. & J. 517 ; Re 
English & Irish Church & University Assce. Soc., Hunt's 
Annuity Case (1862), 1 Hem. & M. 79 ; Re State Firo 
Insce. (1863), 1 De G. J. & Sm. 634 ; Kearns v. Leaf, 
Aldcbert v. Kearns (1864), 1 Hem. & M. 681 ; Re Mer- 
cantile Trading Co., Stringer's Case (1869), 4 Ch. App. 475 ; 
Re Albert Life Ajbsco., Bell's Case, Kerr's & Stubbs' Cases, 
Bleackley’s Case, Craig’s Exors.' Case, Wilson's Case 
(1870), L. R. 9 Eq. 706 ; Salisbury v. Met. Ry. (1870), 
22 L. T. 839 ; Re Montrotier Asphalt Co., Perry's Case 
(1876), 34 L. T. 716; Re National Funds Assce. (1878), 
10 Ch. D. 118 ; Re Exchange Banking Co., Flitcroft's 
Case (1882), 21 Ch. D. 519 : Re Oxford Benefit Bldg. 8c 
Investment Soc. (1886), 35 Ch. D. 502 ; Culleme v. London 
Sc Suburban General Permanent Bldg. Soc. (1890), 25 
Q. B. D. 485 ; Coxon v , Gorst, [1891] 2 Ch. 73 ; Re Sharpe, 
Bennett, Masonic & General Life Assce. v. Sharpe, 
11892] 1 Ch. 154. 

2627. After distribution of assets.] — The exors. 
of a shareholder in a joint-stock co., which was a 


going concern at the time of testator’s death, 
paid a legacy under his will without providing for 
any contingent liability in respect of the shares 
which they retained unsold. The co. was subse- 
quently wound up, & the exors. were placed on the 
list of contributories : — Held : they were liable 
to pay the amount of the legacy in satisfaction 
of calls. — Taylor v. Taylor (1870), L. R. 10 
Eq. 477 ; 39 L. J. Ch. 676 ; 23 L. T. 134 ; 18 
W. R. 1102. 

Annotations : — Folld. Re Bowley's Estate, Jeflerys v. 

Jefferys (1871), 24 L. T. 177. Reid. Jervis v. Wolferston 

(1874), L. R. 18 Eq. 18. 

2628. .] — Where the exors. of a shareholder 

has distributed the assets of testator under 13 & 14 
Viet. c. 35, without making any provision for the 
contingent liability with respect to certain shares 
in a co., on the winding up of the co. the exors. 
must be placed on the list of contributories, with a 
view to proceedings being taken for the adminis- 
tration of testator’s estate . — Re Family Endow- 
ment Life Assurance & Annuity Society, 
Cole’s Executors’ Case (1871), 15 Sol. Jo. 
711. 

2629. No knowledge that shares formed 

part of estate.] — Where the exors. of a shareholder, 
having distributed the assets of the testator under 
Law of Property Amendment Act, 1859 (c. 35), 
s. 29, on the winding up of the co., they are liable 
to be placed on the list of contributories in their 
capacity of exors., even though they never knew 
testator was possessed of the shares . — Re Medical, 
Invalid & General Life Assurance Society, 
Russell’s Executors’ Case (1871), 15 Sol. Jo. 
790. 

See , further , Executors & Administrators. 

Liability as between executor & legatee.] — See 

! Sub-sect. 1, A. (6), ante . 

i 

i 

! 

ii. Administrator . 

I 

I 2630. Whether personally liable.] — An order 
was made for winding up the affairs of a co., & a 
call of 1210 per share was made on all the share- 
holders. A claim for the amount due on the call 
was carried in & proved in a suit for the adminis- 
tration of the estate of a deceased shareholder, 
& subsequently a balance order was issued charging 
L. as administrator of the estate simply with the 
amount of the calls & interest thereon. This order 
was discharged, on the ground that it was made 
personally against L. as administrator, & because 
interest was charged thereon. On motion to 
vary or discharge the order discharging the 
master’s order ; — Held : the master’s order must 
remain discharged, but the order discharging it 
must be varied so as to allow the official manager 
to prove for the calls in the suit for administration 
against the assets without prejudice to any claim 
for interest to be made in that suit . — Re Northern 
Coal Mining Co., Ex p . Lake (1852), 19 L. T. O. 8. 
323. 

2631. Assets distributed — Without making pro- 
vision for liabilities.] — Where an administratrix 
had distributed the whole of the intestate’s assets 
without making provision for calls on shares made 
by a liquidator in a winding up : — Held : there 
ought to be a decree for payment, & in default, 
for administration. — Price v. Mayo (1874), 43 
L. J. Ch. 402 ; 22 W. R. 401. 

See , generally , Executors & Administrators. 


surviving spouse & to herself Sc C. as 
testamentary heirs. — Union Bank (In 
Liquidation) v. Hofmeyr's Execu- 
trix (1901), 8 S. C. 146 ; 1 C. T. It. 64. 
— S. AF. 


d. Where deceased was actually a 
subscriber for shares .] — If it is sought to 
make exor. of an alleged shareholder in 
a co. liable for payments of the price 
of the shares, it is necessary to show 


that the alleged shareholder was him- 
self actually a subscriber for such 
shares . — Re International Electric 
Co., McMahan's Case (1914), 31 
0. L. R. 348.— CAN. 
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Sect. 24. Transmission of shares: Subject. 1, A. 
(c) Hi. & B. ; sub-sects . 2, 3, 4 & 5. Sect. 25 : 
S ub-sect. L] 

iii. Other Persons. 

2632. Person receiving dividends — Brother of 
deceased shareholder.] — Where a person who had 
received the dividends on the bank shares of a 
deceased shareholder was, on the winding up of the 
affairs of the banking co. under 1848 Act, placed 
by the official manager on the list of contributories 
as the exor. of the deceased shareholder, & on his 
appearance before the master, he showed that he 
was not such exor., the master placed him on the 
list of contributories as a person primarily liable : — 
Held: the master’s decision was contrary to the 
express terms of that Act, & must be reviewed by 
him. 

G. was served with a notice as representative 
of his deceased brother. He attended in com- 
pliance with that notice, complained of being 
described in a false character, So disclosed the real 
nature of his position. The master then, in 
defiance of the notice under which G. appeared, 
placed him in the list of persons personally So 
primarily liable. That was not a correct pro- 
ceeding, nor one justified by the Act. The master 
might as well charge him as personally liable for 
100 shares instead of ten, as charge him in a 
character totally different from that in which he was 
summoned to appear. The necessity of a new 
notice has been arbitrarily dispensed with, & G., 
without further question, has been made liable 
as a primary shareholder. That course is con- 
trary to the express provisions of the Act (Lord 
Tottenham, 0.). — Re North op England 
Joint Stock Banking Co., Ex p. Glaholm 
(1849), 1 II. So Tw. 121 ; 1 De G. A Sm. 583 ; 
18 L. J. Oh. 147 ; 12 L. T. O. S. 300 ; 47 E. It. 
1351, L. C. 

B. On Death of Joint Shareholder. 

2633. Joint tenancy — Survivor absolutely en- 
titled.] — G,, out of her own money, purchased 
fifty shares in a banking co., & caused them to 
be transferred into the names of herself So L. The 
dividends were, upon an authority signed by G. So 
L., paid to the separate account of G. at the bank ; 
G. also sold some of the shares, & G. & L. joined 
in the transfer to the purchaser. G. died, leaving 
L. surviving : — Held : (1) the transfer passed a 
complete legal title ; (2) it created a joint tenancy ; 
So (3) L. by survivorship, was absolutely entitled 
to the shares So to payment of the dividends which 
had accrued since the death of G. — Garrick v. 
Taylor (1861), 4 De G. F. So J. 159 ; 31 L. J. Oh. 
68 ; 5 L. T. 404 ; 7 Jur. N. S. 1174 ; 10 W. 11. 

49 ; 45 E. II. 1144, L. JJ. 

Annotation : — Generally, Refd. Re Policy No. 6402, Scottish 

Equitable Life Assce. Soc., [1902] I Ch. 282. 

2634. Survivor solely liable from date of 

death.] — Re Albert Life Assurance Co., Kirby’s 
Executors ’ Case, No. 2615, ante . 

2635. .] — Shares registered in the 

joint names of two persons are their joint property, 

50 on the death of one of them the whole liability 

in respect of the shares accrues to the survivor, & 
the exors. of the deceased joint tenant are dis- 
charged. — Re Maria Anna So Steinbank Coal & 
Coke Co., Maxwell’s Case, Hill’s Case (1875), 
L. R. 20 Eq. 585, 595 ; 44 L. J. Ch. 423 ; 32 L. T. 
747 23 W. R. 646. 


Sub-sect. 2. — On Bankruptcy. 

Right of trustee in bankruptcy to registration.] — 

See Bankruptcy So Insolvency, Vol. V., pp. 965, 
966, Nos. 7903-7906. 

Loss of right by laches.] — See Bankruptcy 

So Insolvency, Vol. V., p. 634, No. 5709. 

Whether shares in reputed ownership of bank- 
rupt.] — See , generally , Bankruptcy So Insol- 
vency, Vol. V., pp. 748, 749, 771 et seq, 9 Nos. 
6456-6466, 6630 et seq. 

Shares held as trustee.] — See Bankruptcy 

So Insolvency, Vol. V., p. 761, No. 6549. 

2636. Shares sold but transfer not regis- 

tered.] — Morris v . Cannan, No. 2341, ante. 

2637. Right of trustee to disclaim.] — Although 
the transferee of shares in a co. formed under 
1862 Act, who takes the beneficial ownership, is 
bound to indemnify the transferor against all 
liabilities in respect of them subsequent to the 
date of the transfer ; yet in the case of such 
transferee taking such shares as assignee in 
bkpey., taking the bkpt.’s whole estate by 
operation of law, he has the option of accepting 
or rejecting the same. Acceptance of the shares 
in the absence of any special act done in relation 
thereto, is not constituted by the execution of 
the deed of transfer, the acceptance of the trusts, 
So general action under them. — Levi v. Ayers 
(1878), 3 App. Gas. 842 ; 47 L. J. P. 0. 83 ; 38 
L. T. 725 ; 27 W. R. 79, P. C. 

2638. Shares subject to equitable charge.] 

— The registered owner of fully-paid shares in a 
private co. charged them in favour of W., So 
handed him the certificates So a blank transfer. 
He subsequently gave other equitable charges to 
other mtgees. On the owner’s bkpey. his trustee 
disclaimed “ all my interest ” in the shares under 
Bkpey. Act, 1914 (c. 59), s. 54, but, as the blank 
transfer was not completed So lodged So none of 
the mtgees. applied for a vesting order, the 
bkpt.’s name remained on the register : — Held : 
(1) as between himself So the co., the bkpt., so long 
as his name remained on the register, was entitled 
to vote in respect of the shares, though, as between 
himself So the mtgees., he could only vote as they 
dictated ; (2) the trustee could not have dis- 

claimed more than the equity of redemption in 
the shares. Qu. : whether a trustee can disclaim 
unincumbered fully-paid shares. 

I do not quite follow how a trustee in bkpey. can 
disclaim an incumbered share in such a way as to 
destroy the share (Astbury, J.). — Wise v. 
Lansdell, [1921] 1 Ch. 420 ; 90 L. J. Ch. 178 ; 
124 L. T. 502; 37 T. L. R. 167; [1920] B. So C. R. 
145. 

2639. Fully-paid shares.] — Wise v . Lans- 

dell, No. 2638, ante. 

.] — See, generally , Bankruptcy & Insol- 
vency, Vol. V., pp. 938 et seq . 

Proof by company for calls.] — See Bank- 
ruptcy So Insolvency, Vol. IV., pp. 302 et seq . 

2640. Effect of disclaimer — Liability of share- 
holder.] — A., a shareholder in a joint-stock co., 
was made a bkpt. in Oct. 1848. In Nov. 1850, 
the co. ceased to carry on business, & was shortly 
afterwards ordered to be wound up. The assignees 
disclaimed the shares. The master put on the 
list of contributories the assignees of A., in respect 
of losses incurred before the bkpey., & A., in respect 
of losses incurred after the bkpey. The ct. 
ordered the name of A. to be erased from the list 


PART III. SECT. 24, SUB-SECT. 1«—B. 

«. Joint tenancy — Accrued calls — 
Survivor solely liable.] — The estate of 


a deceased person who was a joint- 
holder of shares in a oo. is not liable for 
calls which accrued during his lifetime ; 
such liability survives to the surviving 


holder. — N ational Trustees, Execu- 
tors So Agency Co., Ltd. v . Walsh 
(1895), 21 V. L. R. 75.— AUS. 
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of contributories. — Be Liverpool Marine As- 
surance Co., Greenshield ’ s Case (1852), 5 
De G. & Sm. 599 ; 21 L. J. Ch. 773 ; 19 L. T. O. S. 
162 ; 16 Jur. 617 ; 64 E. R. 1260. 

Annotations : — Reid* Re Warwick & Worcester Ry., Par- 

bury'e Case (1861), 3 De G. F. & J* 80 ; Re General Estates 

Co., Hastie’s Case (1869), 4 Ch. App. 274. 

2641a .] — When a shareholder in a 

co. has, before a winding-up order has been made, 
or after such order & before a call has been made, 
become bkpt., & his trustee in bkpey. has dis- 
claimed under Bkpey. Act, 1869 (c. 73), s. 23, 
neither the shareholder nor the trustee can bo 
placed on the list of contributories. 

Semble : if a call had been made between the 
winding up & the bkpey., the name of the trustee 
ought to have been on the list of contributories. — 
Re West of England Bank, Ex p. Budden & 
Roberts (1879), 12 Ch. D. 288; 48 L. J. Ch, 
764 ; 41 L. T. 179 ; sub nom. Re West of England 
& South Wales District Bank, Ex p. Budden, 
Re West of England & South Wales District 
Bank, Ex p . Roberts, 27 W. R. 906. 

2642. What amounts to adoption.] — Levi v. 
Ayers, No. 2637, ante . 

.] — See, generally , Bankruptcy & Insol- 
vency, Vol. V., pp. 935 cl seq. 

2643. Position of trustee — How entered on list 
of contributories.] — A bkpt., at the time of his 
bkpey., held shares in a co. afterwards ordered to 
be wound up. The master placed his assignees in 
the list of contributories, in respect of these 
shares, with the addition of the words “as as- 
signees ” : — Held: the master had rightly so 
placed them .— Re Kollmann’s Railway Loco- 
motive & Carriage Improvement Co., Kuper’s 
Assignees’ Case (1849), 3 De G. & Sm. 113 ; 
19 L. J. Ch. 165 ; 14 L. T. O. S. 172 ; 14 Jur. 285 ; 
64 E. R. 404. 

.] — See, generally , Bankruptcy & Insol- 
vency, Vol. IV., pp. 205 et seq. 

Bankruptcy of trustee — Vesting order.] — See 

Trusts & Trustees. 


Sub-sect. 3. — On Marriage. 

See Sect. 21, sub-sect. 4, B. (d ) ; Sect. 23, sub- 
sect. 15, B., ante. 


Sub-sect. 4. — By Will. 

2644. What amounts to acceptance — Distringas.] 
— Service of a notice under R. S. C. Ord. 46, r. 4, 
as to stock or shares comprised in a legacy by the 
legatee or his solr., is not an acceptnace of the 
legacy so as to bring the legatee under the liabilities 
attaching to the stock or shares, or estop him from 
subsequently disclaiming the legacy. — Hobbs v. 
Wayet (1887), 36 Ch. D. 256 ; 56 L. J. Ch. 819 ; 
57 L. T. 225; 36 W. R. 73. 

Annotations : — Mentd. Wolmershausen v. Gullick, [1893] 2 
fb* 514 ; St. Thomas's Hospital v. Richardson, [1910] 
X K* B. 271. 

What words operate to pass Interest in shares.] — 

See Wills. 


Sub-sect. 6. — By Gift. 

2645, Whether gift completed — Testator, a few 
days before his death, bought tnrough a broker on 
the Stock Exchange, certain stocks & shares. 
On the day before his death, this being also “ name 
day ” on the Stock Exchange, in accordance with 
testator’s instructions his wife’s name was passed 
as the transferee of the stocks & shares. He died 


before the transfers were executed : — Held : the 
gift of the stocks & shares was complete . — Re 
Smith, Bull v. Smith (1901), 84 L. T. 835 ; 17 
T. L. R. 588 ; 45 Sol. Jo. 596. 

See, generally , Gifts. 


Sect. 25. — MORTGAGE OF SHARES. 

Sub-sect. 1. — In General. 

2646. By deposit of certificate — Effect of.] — The 

deposit of a certificate of shares to secure the 
repayment of money amounts to an agreement to 
transfer the shares by way of mtge., & the depositee 
is entitled to a decree for foreclosure, & is not 
restricted to a remedy by sale. — Harrold v. 
Plenty, [1901] 2 Ch. 314; 70 L. J. Ch. 562; 
85 L. T. 45 ; 49 W. R. 646 ; 17 T. L. R. 545 ; 
8 Mans. 304. 

Annotations: — Folld. Stubbs v. Slater, [1910] 1 Ch. 632. 
Mentd. London County & Westminster Bank v. Tompkins, 
[1918] 1 K. B. 515. 

2647. Certificates transferable by 

delivery — Fraudulent deposit by brokers.] — Scrip 
certificates, by which it was certified that, after 
the payment of certain instalments, the bearer 
thereof would be entitled to be registered as the 
holder of shares in a banking co., were issued 
to pltf., & by him deposited with a stockbroker 
for the purpose of paying the instalments remaining 
due, <fc dealing with such certificates as pltf. 
should direct. The broker, in fraud of pltf., & 
without his authority, deposited the scrip with 
defts. as security for an amount due from him, the 
broker, to defts. Defts. were not aware of the 
fraud : — Held : defts. were entitled to the scrip 
certificates as against pltf., on the ground that 
pltf., by depositing with his broker instruments 
purporting to be transferable by delivery to a bond 
fide holder for value, was estopped from denying 
that they were so transferable. — Rumball v. 

I Metropolitan Bank (1877), 2 Q. B. D. 194; 
46 L. J. Q. B. 346 ; 36 L. T. 240 ; 25 W. R. 366. 

Annotations : — Folld. Bechuanaland Exploration Co. v. 
London Trading Bank, [1898] 2 Q. B. 658 : Wobb, Halo 
v, Alexandria Water Co. (1905), 93 L. T. 339. Reid. 
Simmons v . London Joint Stock Bank, Little v. London 
Joint Stock Bank, [1891] 1 Ch. 270. 

Certificates & debentures transferable by de- 
livery, see Bills of Exchange, Vol. VI., pp. 448- 
453. 

2648. Right of subsequent transferee 

for value to charging order — Under Judgments 
Act, 1838 (c. 110), s. 14.] — Deft., a registered 
owner of shares in a joint-stock co., deposited the 
certificate with E. as a security for money 
advanced. Deft, afterwards borrowed a further 
sum from an insurance office, & executed to 0., 
one of his sureties on that occasion, with the con- 
sent of E., who was the other surety, a transfer of 
the shares, accompanied by a declaration of the 
terms of the transfer, & delivered both instruments 
to C. The money not having been paid to the 
insurance office, they claimed it from E. & C., when 
C. requested the insurance office to transfer the 
shares into his name, which they refused to do, on 
the ground that they had been previously served 
with a judge’s order nisi to charge the shares : — 
Held : the shares were properly charged as shares 
standing in deft.’s name “ in his own right ” 
within the meaning of the above Act. — Fuller v. 
Earle (1852), 7 Exch. 796; 21 L. J. Ex. 314; 
155 E. R. 1172 

Annotations : — Reid. Nicliolls v. Rosewarne (1859), 28 
L. J. C. P. 273 ; Gill v. Continental Gas Union (1872), 
41 L. J. Ex. 176. 

Whether shares in possession, order, 
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Companies. 


Sect. 25. — Mortgage of shares: Sub-sects. 1, 2 <fc 3, 
A. &B.] 

or disposition of bankrupt — Deposit to secure cur- 
rent account.] — See Bankruptcy & Insolvency, 
Vol. V., p. 773, No. 6641. 

** In his trade or business.”] — 

See Bankruptcy & Insolvency, Vol. V., p. 787, 
Nos. 6743, 6745. 

2649. Accompanied by blank transfer.] 

— Stubbs v . Slater, No. 2690, post . 

2650. Whether mortgagee 

affected with notice — Of transferor’s interest in 
equity of redemption.] — Roffe v. Boscoe (1879), 
cited 26 Ch. D. at pp. 260, 265. 

Annotation : — Distd. France v. Clark (1884), 26 Ch. D. 257. 

2651. Of sub-mortgagor’s 

title.] — Sheffield (Earl) v . London Joint Stock 
Bank, No. 2671, post 

See , generally , Sect. 23, sub-sect. 3, D., ante , & 
compare No. 8096, post . 

Execution of transfer — Refusal of directors to 
register.] — See No. 2388 ante . 


Sub-sect. 2. — Notice of Mortgage. 

See , now , 1908 Act, s. 27. 

2652. Right to give — Effect of 1856 Act, s. 19.] 

— The object of the above sect, enacting that “ no 
notice of any trust, express or implied or con- 
structive, shall be entered on the register or 
receivable by the co.” was that the co. itself 
should not be bound by any notice of any trust, 
but the sect, does not prevent an equitable mtge. 
by deposit of shares from being so far completed 
by notice as to be valid as against the assignees in 
bkpey. of the mtgor., claiming them under the 
reputed ownership clause of the Bkpey. Act, 1849 
(c. 106). 

The directors & secretary of a joint-stock co. 
joined in depositing the certificates of shares 
belonging to them with a banking co., as a security 
for money advanced : — Held : this transaction 
amounted to a sufficient notice to the co. of an 
equitable assignment of the shares belonging to 
the secretary, so as to support the title of the 
equitable mtgees. against his assignees in bkpey. — 
Re Shelley, Ex p . Stewart (1864), 4 De G. J. & 
Sm. 543 ; 5 New Bep. 200 ; 34 L. J. Bey. 6 ; 
11 L. T. 554 ; 11 Jur. N. S. 25 ; 13 W. B. 356 ; 
46 E. B. 1029, L. U. 

Annotations : — Consd. Tie Jackson, Ex j>. Union Bank of 

Manchester (1871), L. 11. 12 Ecj. 354 ; Soc. G6n6rale de 

Paris r. Traimvays Union Co. (1884), 14 Q. B. D. 424. 

Refd. Tic Worcester, Exp. Agra Bank (1868), 3 Ch. App. 

555 ; Colonial Bank v. Whlnney (1886), 11 App. Cas. 426. 

Mentd. Re Crouch, Exp. Smith (1901), 83 L. T. 746. 

2653. Effect of 1862 Act, s. 30 — Notice of 

deposit of certificate accompanied by blank transfer.] 

— Socd£t£ (i£n£rale de Paris v. Walker, No. 
2704, post 

2654. .] — Bradford Banking Co. v . 

Briggs, No. 2179, ante. 

2655. Necessity for — To preserve rights against 
subsequent transferee for value.] — (1) A mtgee. of 
shares in a co. must give notice of his incumbrance 
to the secretary, or his lien will be lost, as against 
a subsequent purchaser for valuable consideration 
without notice. 

( 2 ) Where the qualification of a party to act as 


a director of a co. consists in his being the pro- 
prietor of a certain number of shares, the qualifica- 
tion will not be lost by a mtge. of those shares. — 
Gumming v . Prescott (1837), 2 Y. & C. Ex. 488 ; 
160 E. B. 488. 

Annotation : — As to (1) Refd. Soc. G6n6rale de Paris v. 
Tramways Union Co. (1884), 14 Q. B. D. 424. 

2656. To preserve right to certificate — 

i Subsequent assignment by shareholder for benefit 

of creditors.] — A. deposited with B. certain share 
certificates in a gas co. as security for a loan, & 
afterwards by deed assigned all his personal 
estate to C. & D., in trust for the benefit of his 
creditors. The assignees gave notice of the assign- 
ment to the co. ; but B. omitted to give notice 
of his equitable lien : — Held : notwithstanding 
the omission of such notice, C. & D. could not 
maintain trover against B. for the share certificate. 
— Broadbent v. Varley (1862), 12 C. B. N. S. 
214 ; 142 E. B. 1125. 

Annotation : — Mentd. Green i\ Ingham (1867), L. It. 2 C. P. 
525. 

To take shares out of reputed ownership of 

bankrupt shareholder.] — See Bankruptcy & Insol- 
i vency, Vol. V., pp. 771-773, Nos. 6630-6642. 

2657. Sufficiency of — Notice to member — 
Whether notice to company.] — Martin v . Sedg- 
wick, No. 2697, post 

To take shares out of reputed ownership of 

bankrupt shareholder.] — See Bankruptcy & Insol- 
vency, Vol. V., pp. 777-778, Nos. 6674-6681. 

.] — See, generally, Sect. 31, sub-sect. 6, A., 

post . 

Effect of — On priorities.] — See Sub-sect. 4, C., 
post . 


Sub-sect. 3. — Rights of Mortgagor. 

A. In General . 

2658. Redemption — After twenty years.] — The 

representative of C. prayed to redeem £2,500 East 
India stock, transferred to deft, on Apr. 1, 1708, 
for seeming £2,000 & interest at £6 per cent, to be 
retransferred on payment of principal & interest 
on July 3 following. C. died in 1709, the son 
brought this bill in 1729. The ct. refused to 
decree a redemption. 

It is not necessary to bring a bill of foreclosure 
on a mtge. of stock. — Lockwood v . Ewer (1742), 
2 Atk. 303 ; 9 Mod. Rep. 275 ; 26 E. It. 585, L. C. 

2059 , Retransfer of identical stock pledged.] 

— A. & B., stockbrokers, borrowed, on behalf of 
pltf., a sum of money, for a term of three months, 
from defts., who were also stockbrokers, upon the 
security of certain railway stock, which was 
transferred by pltf. into the name of one of defts.’ 
firm. At the expiration of the term the loan was 
repaid with interest, & defts., who, pending the 
loan, had sold pltf.’s stock, purchased other 
stock, & retransferred a similar amount to pltf. 
Pltf. claimed to be entitled to the amount of profit 
which defts. had realised: — Held: (1) pltf. was 
entitled to sue as principal in the transaction ; 

(2) defts. were not justified, either by law or by the 
custom of the Stock Exchange, in parting with 
the security during the currency of the loan, but 
were bound to return the identical stock pledged ; 

(3) pltf. was entitled to recover from defts. the 
amount of profit realised by their dealings with 


PART III. SECT. 25, SUB-SECT. 3.—A. 

. 2859 i. Redemption — Re-transfer of 
identical stock pledged .] — D., mtgor. of 
shares, conveyed them to W. in satis- 
faction of a debt due from D. to W. on 
conditions that W. should prosecute 


suits pending for redemption of the 
shares & that D. might re -purchase at a 
fixed price. D. alone executed this 
indenture. W. prosecuted the redemp- 
tion suits successfully. Sc paid the 
original mtges. D. became insolvent 8c 
S., his official assignee, sued for specific 


performance by W. of the contract for 
re-sale : — Held : the deed primd fade 
expressed the intention of the parties ; 
& decree for pltf. on payment of the 
fixed sum. — S haw v. weight (1863), 
2 W. & W. 57.— AUS. 
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the stock. — Langton v. Waite (1868), L. R. 6 Eq. 
165 ; 37 L. J. Ch. 345 ; 18 L. T. 80 ; 16 W. R. 
508 ; on appeal (1869), 4 Ch. App. 402, L. JJ. 

2660. Free of clog on the equity.] — A 

holder of shares in a tea co. mortgaged the shares 
to secure a loan & agreed to use his best endeavours 
to secure that “ always thereafter ” the mtgee. 
should have the sale of all the co.’s teas as broker, 
& in the event of any of the co.’s teas being sold 
otherwise than through the mtgee. to pay him the 
amount of the commission he would have earned 
if the teas had been sold through him. The mtge. 
was paid off & the co. afterwards changed their 
broker. The quondam mtgee. having brought an 
action against the shareholder for breach of the 
above agreement : — Held : the agreement was 
not binding & the action could not be maintained. 

An agreement in a mtge. of shares under which 
the mtgor. undertakes to use his best endeavours 
to secure that the mtgee. shall “ always hereafter ” 
be employed as broker for the co. is invalid as 
constituting a clog on the equity of redemption. — 
Bradley v. Carritt, [1903] A. C. 253 ; 72 

L. J. K. B. 471 ; 88 L. T. 633 ; 51 W. R. 636 ; 
19 T. L. R. 466 ; 47 Sol. Jo. 534, II. L. ; revsg. 
Hi C. sub nom. Carritt v. Bradley, [1901] 2 K. B. 
550, C. A. 

Annotations : — Consd. Samuel v. Jarrah Timber & Wood 
Paving Corpn., [1904] A. O. 323 ; British South Africa 
v. Do Beers Consolidated Mines, [1910] 1 Ch. 354 ; Kreg- 
linger v. Now Patagonia Meat & Cold Storage Co., [1914] 
A. C. 25. Refd. Bouchard v. Prince’s- Hall Restaurant 
(1904), 20 T. L. R. 574 ; Davies v. Chamberlain (1909), 
25 T. L. R. 760 ; Re Rainbow Syndicate, Owen v. Rain- 
bow Syndicate, [19161 W. N. 178. Mentd. Morgan v. 
Jeffreys, 11910] 1 Ch. 620. 

Compare No. 2168, ante , Sect. 34, sub-sect. 3, 
L. (a) ii., post, & see, generally, Mortgage. 

2661. Mortgagee unregistered money-lender 

— On terms of repayment of debt — Action in equity.] 

— In an equitable action by a borrower to recover 
securities mortgaged to an unregistered money- 
lender the mtgee. will not be ordered to give up to 
the mtgor. the securities the subject of the mtge. 
except upon the terms that the mtgor. shall 
repay the money which has been advanced to him. 

Qu. : what would be the result of an action at 
common law for this purpose. — Lodge v. National 
Union Investment Co., Ltd., [1907] 1 Ch. 300 ; 
76 L. J. Ch. 187 ; 96 L. T. 301 ; 23 T. L. li. 187. 

Annotations : — Reid. Chapman v. Michaelson, [1909] 1 Ch. 
238. Mentd. Sinclair v. Brougham, [1914] A. C. 398 ; 
Re Jubilee Cotton Mills, [1922] 1 Ch. 100. 

See, generally, Money & Money-Lending. 

Against sub-mortgagee .] — See Sub-sect. 3, 

C., post . 

2662. To proceed against company in name of 
mortgagee — To enforce retransfer — Necessary 
parties to action.] — Shares in a banking co. were 
transferred by way of mtge. The mtgor. after- 
wards paid off the debt & applied for a retransfer 
of the shares, but the directors of the bank did not 
permit the retransfer to be made. In the mean- 
time a creditor recovered judgment against their 
public officer, & threatened execution against the 
mtgee. as one of the shareholders: — Held: (1) 
where the mtge. was made simply as an absolute 
transfer, subject to redemption & nothing had 
passed binding the mtgor. to take a retransfer of 
the shares, the mtgor. was not liable to indemnify 
the mtgee. against debts incurred after the transfer 
made on the mtge., & before the mtge. debt, was 
paid off ; (2) the mtgor. having elected to take a 
retransfer of the shares, the mtgee. became a 
trustee of the shares for the mtgor*, & the mtgor. 
was bound to indemnify him against the whole 
expenses or liabilities which he had properly 
incurred by holding & maintaining the shares ; 


(3) the mtgor., indemnifying the mtgee. in respect 
of the costs, was entitled to take proceedings in 
the name of the mtgee., to compel a retransfer of 
the shares, & (4) to resist the proceedings against 
the shareholders under the judgment. 

Senible : the mtgee. has not, in such a case, 
any right at law against the mtgor. 

(5) Qu. : whether the directors of the co., pre- 
venting the shares from being retransferred, are 
necessary parties to the suit, in order to give pltf . 
complete relief . — P iienE v. Gillan (1845), 5 Hare, 
1 ; 15 L. J. Ch. 65 ; 5 L. T. O. S. 389 ; 9 Jur. 1086 ; 
67 E. It. 803. 

Annotations: — As to (2) Refd. Ilardoon v. Belilios, [1901] 

A. C. 118. As to (3) & (4) Refd. St. Thomas's Hospital 

v. Richardson, [1910] 1 K. B. 271. Generally, Mentd. 

Nowry, etc. Ry. v. Moss (1851), 14 Beav. 64. 

2663. To oppose execution by creditor of com- 
pany.] — P henE v. Gillan, No. 2662, ante. 

2664. To enforce undertaking by mortgagee to 
vote as directed — Mortgagee registered as owner.] 

— Where A. made an advance to B. upon the 
security of some shares which were transferred into 
his name & gave B. an undertaking to vote in 
respect of the shares as & when directed by B. & 
failed in his undertaking & voted contrary to B.’s 
wishes : — Held : the ct. would grant not only 
a prohibitive injunction, but also a mandatory 
injunction to compel A. to vote as required by B. 
at future meetings. — Puddephatt v. Leith, 
[1916] 1 Ch. 200 ; 85 L. J. Ch. 185 ; 114 L. T. 
454 ; 32 T. L. R. 228 ; 60 Sol. Jo. 210. 

See, now, 1908 Act, s. 262, & compare 1845 Act, 
s. 36, & Part IX., Sect. 8, sub-sect. 8, post. 

; B. On Sale of Share s by Mortgagee. 

2665. Where sale wrongful — Right to profits— 
i & interest.] — A. having borrowed of B. £1,100, 
! not only gave him a bond for it, but as a collateral 
‘ security, deposited with him a subscription 
! receipt of a co., numbered 195, for £500, with 
! liberty to sell it, in case default should be made in 

payment of the debt. Before the bond became 
! payable, B. sold this receipt for £2,700, but 
! pretended that it was not the receipt deposited 
j by A., that receipt being numbered 194, for the 
same sum, & which, after default made in payment 
of the bond, B. sold for no more than £595. On 
a bil* filed against B. an issue was directed to try 
j whether the receipt so deposited was numbered 
j 195 or 194, & a verdict being found that it was 
| numbered 195, 13. was decreed to account for the 
difference, with interests & costs. — T utt v. 
Mercer (1725), 2 Bro. Pari. Cas. 564 ; 1 E. R. 
1134, II. L. 

Annotation : — Consd. Harrison v. Hart (1726), 1 Com. 393. 

2666. .] — Langton v. Waite, No. 

2659, ante. 

2667. Right to proceeds of sale & interest.] 

— A. having borrowed £30,000 of B. transferred to 
him £14,000 East India stock, by way of pledge 
for the repayment of the money so borrowed ; & 
B. agreed, that he would not sell any part of the 
stock, until after the expiration of one year from 
that time. Notwithstanding this agreement, B. 
sold the stock on the very same day : — Held : he 
was answerable for the money received by such 
sale, with interest. — A ndrE v. Crawford (1771), 
1 Bro. Pari. Cas. 366 ; 1 E. R. 625, H. L. 

2668. Sale after date for redemption — Entitled 
to account.] — An account directed for all moneys 
received on the sale of stock pledged, notwith- 
standing the day of redemption was past ; it net 
appearing that deft, had sufficient stock at the 
day. — H arrison v. Hart & Franks (1726), 1 Com. 
393 ; 92 E. R. 1126. 

i * 
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Sect, 25. — Mortgage of shares: Sub-sect . 3, B . & C. ; 
sub-sect. 4 , A. B . J 

2669. On bankruptcy of mortgagor — Right of 
assignee in bankruptcy to maintain trover — Or to 
recover in damages.] — A holder of scrip certifi- 
cates for shares, borrowed of deft, a sum of money 
on his own promissory note, payable on demand, 
& on the security of the shares, & deposited with 
deft, the scrip certificates. He afterwards became 
bkpt., & deft., without demand & without notice, 
sold ten of the fifteen shares to repay himself his 
debt. The creditors’ assignee, without making 
any tender of the amount of the debt, brought an 
action of trover against deft, to recover the 
value of the shares : — Held : even assuming the 
sale to be wrongful, the immediate right to the 
possession of the shares was not by the sale 
revested in pltf., & he could not therefore maintain 
trover, either for the whole value of the shares or 
for nominal damages. — Halliday v. Holgate 
(1808), L. R. 3 Exch. 299 ; 37 L. J. Ex. 174 ; 18 
L. T. 050 ; 17 W. R. 13, Ex. Oh. 

Annotations : — Mentd. Mul liner v. Florence (1878), 3 Q. B. 1). 
484; Y unsmarm v. Briesomann (1892), 67 L. T. 642 ; 
Cox v. Liddell (1895), 2 Mans. 212 : Durham v. Robertson, 
11898] 1 Q. B. 765 ; Hughes v. Pump House Hotel Co., 
[1902] 2 K. B. 190 ; Whitelcy v. Hilt, [1918] 2 K. B. 808. 


C. Against Sub- Mortgagee. 

2670. Right to redeem — On payment of debt to 
sub-mortgagee.] — France v . Clark, No. 2338, 
ante. 

2671. Sub-mortgagee with construc- 

tive notice.] — S. gave to E. certificates of railway 
stock with transfers thereof executed by him in 
blank, & bonds of foreign cos., alleged to be 
negotiable securities, for the purpose of raising 
£2(5,000. E. gave the securities to M., a money 
dealer in London, to secure £26,000 advanced by 
M. to E. M. deposited the transfers & securities, 
together with other securities of his customers, 
with various banks, as security for large loan 
accounts running between him & them, the 
blanks in the transfers of stock being filled up 
with the names of nominees of the banks. The 
banks in so dealing either actually knew, or had 
reason to believe, that the securities did or might 
belong not to M., but to his customers. M. having 
become bkpt., the banks sold some of S.’s securities, 
& claimed to hold the proceeds & the unsold 
remainder as security for all the debt from M. to 
them : — Held : though the banks had the legal 
title to the securities, they were not purchasers for 
value without notice, but ought to have inquired 
into the extent of M.’s authority, & this whether 
the securities were negotiable or not ; & upon 
payment to the banks of the money advanced by 
M. to E., S. was entitled to the value of such of 
the securities as had been sold by the banks, & to 
redeem the remainder. — Sheffield (Earl) v. 
London Joint Stock Bank (1888), 13 App. Cas. 
333 ; 57 L. J. Ch. 986 ; 58 L. T. 735 ; 37 W. R. 33 ; 
4 T. L. R. 389, H. L. ; revsg . S. C. sub nom. 
Easton v. London Joint Stock Bank (1886), 34 
Ch. D. 95, C. A. 

Annotations: — Expld. London Joint Stook Bank v. Simmons, 
[1892] A. C. 201. Reid. Colonial Bank v. Hep worth 
(1887), 36 Ch. D. 36; Kaemena v. Central Bank of 
London (1888), 4 T. L. R. 657 ; Williams v. Colonial Bank, 
Williams v. London Chartered Bank of Australia (1888), 
38 Ch. D. 388 ; Venables v. Baring, [1892] 3 Ch. 527 ; 
Bentinck v. London Joint Stock Bank, [1893] 2 Ch. 120 ; 
Jameson v . Union Bank of Scotland (1913), 109 L. T. 
850 ; Fuller v. Glyn, Mills, Currie, [1914] 2 K. B. 168. 
Mentd. Levy v. Richardson (1889), 5 T. L. R. 236 ; Red- 
fern v. Rosenthal (1901), 85 L. T. 313 ; Cuthbert v. 
Robarte, Lubbock (1909), 78 L. J. Ch. 529, 


2672. Sub-mortgagee without notice.] 

— Stockbrokers were employed by a client to make 
for him from time to time on Stock Exchange 
speculative purchases & sales of stock, shares, & 
bonds. The brokers furnished him with money 
to enable him to pay for the purchases, & he 
authorised them to hold the purchased stocks, 
shares, & bonds as security for their advances, & 
also to repledge them. 

The brokers had a loan account with their 
bankers, with whom they deposited stock, shares, 
& bonds belonging to various clients, as security 
for the bankers’ advances. The bank allowed the 
brokers to withdraw the deposited securities from 
time to time, as they required them, upon their 
depositing others of equal value. Ultimately, 
the brokers became defaulters on the Stock 
Exchange, & were adjudicated bkpts. At the 
date of the default there were in the hands of the 
bank various stocks tin shares, & also some bonds 
payable to bearer, which the brokers had pur- 
chased for the client. The stocks & shares were 
transferred by deed in the ordinary way, & they 
had all been transferred to, & were registered in, 
the names of trustees for the bank. Some of the 
transfers were made by the client himself, some 
by the brokers, & some by third parties. Those 
which were made by the client were expressed to 
be for a nominal consideration ; the others were 
expressed to be for full value. The bonds passed 
by delivery on the Stock Exchange, & were 
always there treated as negotiable. The client 
claimed to be entitled to redeem the securities 
on paying to the bank the amount which was due 
from himself to the brokers ; the bank claimed 
to hold the securities until payment of a larger 
amount which was due to them from the brokers. 
The client asserted that the authority which he 
had given to the brokers to repledge his securities 
authorised them to do so only for an amount not 
exceeding what was due from himself to them. 

There was evidence that the majority of trans- 
actions on the Stock Exchange, when the pur- 
chaser of securities does not pay for them at once, 
is carried on upon a system as “ contango,” or 
“ continuation,” under which the person who 
provides the purchase-money becomes the owner 
of the purchased stock or shares, he entering into 
a contemporaneous contract with the purchaser to 
sell to him at a future day, generally the next 
“ account day ” on the Stock Exchange, an equal 
amount of similar stock or shares at the original 
price, increased by a charge called the “ con- 
tango ” ; — Held: (1) having regard to the evi- 
dence relating to the “ contango ” system, there 
was nothing to lead the bank to suppose that the 
stocks & shares which were transferred to their 
trustees were not the broker’s own property ; & 
the bank must therefore be treated as bond fide 
holders for value without notice, & their legal title 
could not be impeached ; & consequently, the 
client could not redeem without paying the 
amount which was due from the brokers to 
the bank ; (2) as to the stocks & shares of which 
the client had himself executed transfers, he was 
estopped from denying that the brokers had 
authority to pledge them to the bank for their 
full value ; (3) the bonds were negotiable securi- 
ties, & the client could not redeem without paying 
the amount due from the brokers to the bank. — 
Bentinck v. London Joint Stock Bank, [1893] 
2 Ch. 120 ; 62 L. J. Ch. 358 ; 68 L. T. 315 ; 42 
W. R. 140 ; 9 T. L. R. 262 ; 3 R. 120. 

2673. Mortgage of negotiable securi- 

ties.] — Bentinck v . London Joint Stock Bank, 
No. 2672, ante. 
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Sub-sect. 4. — Rights and Liabilities of 

Mortgagee. 

A . In regard to Shares Mortgaged . 

2674. Under legal mortgage — Where mortgagor 
not hound to take retransfer — Liable to execution 
as registered shareholder — Debts incurred after 
mortgage & before redemption.] — Phen6 v . 
Gillan, No. 2662, ante. 

See, now, 1908 Act, s. 262, & compare 1845 Act, 
s. 36, & Part IX., Sect. 8, sub-sect. 8, post. 

2675. Where mortgagor elects to take 

retransfer — Mortgagee holds as trustee for mort- 
gagor — Until shares retransferred.] — Phen6 v . 
Gillan, No. 2662, ante. 

2676. Right to indemnity for expenses 

incurred.] — Phen£ v . Gillan, No. 2662, ante. 

2677. Shares not fully-paid — Relief from 

liability.] — Directors of a co. are not personally 
liable to find cash for cheques drawn by them as 
officers of their co. upon their co.’s bank, & which 
the bank honoured when the co. had no funds at 
the bank, by reason of a letter written by such 
directors, at a time when the co. had funds at the 
bank, requesting the bankers to honour cheques 
of the co. drawn in a particular manner, such letter 
being only an intention not to treat cheques as 
cheques of the co., unless signed in that manner ; 
such a letter is not any representation of any 
authority in the directors to overdraw the account, 
or that there will be funds forthcoming to answer 
the cheques, & it does not imply any undertaking 
on the part of any of the directors signing it that 
he will personally pay or be answerable for any 
cheques, though drawn in that particular manner, 
if they should not be paid by the co. Bankers, 
to whom, on such cheques, large sums were owing 
by a railway co., having obtained a transfer to two 
of their number, of preference shares, on which 
nothing had been paid, as a collateral security for 
the advances made by them : — Held : (1) as on the 
literal construction of the correspondence which 
resulted in the transfer, there was nothing to show 
that the shares were to be fully or at all paid up, 
there was no misrepresentation or liability on the 
part of the directors to pay what was due upon the 
shares; but (2) under the circumstances the 
bankers were entitled to be relieved from liability 
in respect of such shares, & to have their names 
cancelled in the register of the shareholders of the 
co. — Beattie v. Ebury (Lord) (1874), L. B. 
7 H. L. 102 ; 44 L. J. Ch. 20 ; 30 L. T. 581 ; 
38 J. P. 564 ; 22 W. li. 897, H. L. 

Annotations : — As to (1) Refd. Weeks v. Proport (1873), 
L. R. 8 C. P. 427 ; Yorkshire Ry. Waggon Co. v. Macluro 
& Cornwall Minerals Ry. (1881), 45 L. T. 747. Generally , 
Mentd. Me Collin v. Gilpin (1880), 5 Q. B. D, 390 ; West 
London Commercial Bank v. Kitson (1884), 13 Q. B. 1). 
360 ; Robertson v. Harris, [1900] 2 Q. B. 117 ; Halbot r. 
Lens, [1901] 1 Ch. 344 ; Oliver v. Bank of England, 
Starkey, Leveson Sc Cooke, Third Parties, [1901) 1 Ch. 
652 ; Rainford v. Keith & Blackman Co., [1905) 1 Ch. 296. 

2678. Entitled to transfer shares — Transfer 


to avoid liability.] — Colquhoun v. Courtenay, 
No. 2480, ante. 

2679. Right to registration — Refusal by 

mortgagor to take account.] — Re Tees Bottle Co., 
Ltd., Davies’ Case, No. 2327, ante. 

2680. Trustees for debenture-holders — 

Right to vote — Not fettered by directions of mort- 
gagor.] — Where a co. makes an issue of debenture 
stock which it secures by a debenture trust deed, 


& as part of the specifically mortgaged property 
causes shares in another co. to be registered in the 
names of the trustees of the deed, the trustees are, 
in the absence of any contract restricting their 
rights, entitled, as the legal owners of the shares, 
to exercise the voting rights in respect of them in 
such manner as in their judgment they may deem 
best, irrespective of any directions of the mtgor. 
co. as to how the voting rights should be exercised, 

& this, notwithstanding that the security is not 
yet enforceable. — Siemens Brothers & Co. v. 
Burns, Burns v. Siemens Brothers Dynamo 
Works, [1918] 2 Ch. 324 i 87 L. J. Ch. 572 ; 119 

L. T. 352, C. A. ... 

2681, Under equitable mortgage — Notice of de- 
posit of certificate — Whether notice of trust.] 
Bradford Banking Co. v. Briggs, No. 2179, ante . 

2682. Shares exchanged for other shares & 

fresh shares taken in lieu of dividends — New 
certificates in name of mortgagee — Liable as con- 
tributory.] — A number of shares of £1 each m a 
co. were deposited with A., by way of security for 
money due to him. A. having received notice 
that, by a resolution of the co., every ten shares of 
£1 each had been converted into one share of £10, 
brought the shares to the co.’s office & received 
back the new shares in exchange, the new certi- 
ficates being made out in his name. At the same 
time he took other shares in lieu of dividends 
then due on the original shares. The co. was 
wound up under the J oint-Stock Companies 
Winding-up Act, 1848 (c. 45) : — Held : A. was 
liable in respect of the shares . — Re Patent 
Elastic Pavement & Kamptulicon Co., Price 
& Brown’s Case (1850), 3 I)e G. & Sm. 146 ; 19 
L. J. Ch. 123 ; 14 L. T. O. S. 346 ; 14 Jur. 405 ; 

64 E. R. 419. _ . 

2683. Right to sue company as member.] — 

A co.’s deed provided that the co. should not be 
affected by notice of any trust, & that where any 
share should become vested in any person for any 
interest not absolute, the receipt of the share- 
holder should remain a sufficient discharge : — 
Held : the equitable mtgee. of shares had a right 
to sue the co. — Binney v . Ince Hall Coal & 
Cannel Oo. (1866), 35 L. J. Ch. 363 ; 14 L. T. 392. 

innotaiion : — Consd. New London & Brazilian Bank v. 

Brocklebank (1882), 21 Ch. D. 302. 

2684. Right to direct mortgagor to vote — 

Mortgagor a bankrupt — Shares disclaimed hy 
trustee.] — Wise v. Lansdell, No. 2638, ante . 

B. Remedies . 

i See, generally , Mortgage. 

2685. Action for debt — Whether tender of shares 
condition precedent.] — An agreement was as 
follows : “I acknowledge having received of P. 
eighty shares in the C. I. N« Co. ; &, whereas I 
have this day lent the said P. £200, it is hereby 
agreed that the said shares shall remain as a 
security for the above sum ; & I further agree to 
ffive P. 21 days’ notice before I proceed to compel 


him to pay the money advanced or any portion 
thereof ; & that upon each payment a propor- 
tionate amount of the shares shall be given up 
transferred to him or to his order. It was 
signed by the lender & P. : — Held: the lender, 
After 21 days’ notice might bring indebitatus 
assumpsit for the money lent, th e retu rn of shares 


PART III. SECT. 25, SUB-SECT. 4. — A. 

f . Under legal mortgage — Transfer 
absolute in form — Entry in register ,] 
— A mtgee. of shares Sc not an absolute 
owner, who takes a transfer absolute in 
form & causes it to be entered in the 


book, ol the oo. aa an absolute transfer 
is not oatoppoU from praytngtbat tno 

transfer was by way can! 

AUSTIN (1884), 10 S. C. R. 

g. Under equitable ^ 

of shares— Regidration.j—ViETH^n - 
Eastern Bengal Indigo Co. (i860), 


1 Ind. Jur. N. S. 278.— IND. 


h. 


Shares registered in name 


of mortgagee — Issue of new shares to 
registered holders— Duty to notify mort- 
gagor thereof. ]— W ad dell v. Hutton, 
[1911] S. 0. 575.— SCOT. 
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Sect. 25. — Mortgage^ ofjhares : Su b-s ect. 4, B. & C .] 

not being a condition to be performed before, or 
concurrently with, the payment. — Scott v . 
Parker (1841), 1 Q. B. 809 ; 1 Gal. & Day. 258 ; 
10 L. .T. Q. B. 244 ; 113 E. R. 1341. 

Annotations : — Mentd. Jonaflsohn v. Young (1863), 32 
L. J. K. B. 385 ; National Assce. Assoen. v. St oy (1863), 
11 W. It. 959. 

See, generally , Contract, Vol. XII., pp. 409 et j 
seq. 

2686. Sale — Bankruptcy of mortgagor — Shares 
not In order or disposition of bankrupt.] — The 

petitioners were bankers who had had dealings 
with the bkpts. who had given them their joint j 
promissory note & a further security by way of 
assignment to them of certain shares. An entry j 
was made at the office of the co. whose shares were | 
in question. On petitioners applying to be i 
registered, the secretary of the co. said the transfer j 
to them was not in the form prescribed. Peti- i 
tioners now applied for an order to sell the shares : j 
— Held : they were entitled to the relief claimed ; 
there was here no reputed ownership or order & 
disposition, for any person inquiring at the office 
would at once have learned that- the bkpts. were 
not the true owners . — Re Litt & Harrison. Ex p. 
Masterman (1835), 4 Deac. & Oh. 751 ; 2 Mont. & 
A. 209, Ct. of R. 

Annotations : — Refd. He Pearso, Ex p. Littledalo (1855), j 
6 De Q. M. & G. 714 ; Peering & Me Question v. Hibernian 
Joint Stock Banking Co. (1868), 16 W. it. 578. | 

2687. Effected by vesting order under 

Trustee Act, 1850 (c. 60).] — A debtor resident in 
India pledged shares, held by him in a joint-stock 
co. in England, with a creditor in England, with 
an authority by letter to sell, which was com- 
municated to, & recognised by, the banking co. 
The creditor, in exercise of the authority, sold the j 
shares to a purchaser. Upon the petition of the ! 
purchaser : — Held : the shares were “ stock,” & 
the debtor in India, being constructively a trustee, 
was a trustee for the purchaser within the above 
Act, & the ct. made an order directing a specified 
person to transfer the shares to the petitioner. — 
Re Angelo, Ex p . Frith (1852), 5 De G. Sm. 
278 ; 18 L. T. O. 8. 316 ; 16 Jur. 831 ; 64 E. R. 
1116. 

Annotation : — Refd. He New Zealand Trust & Loan Co., ! 
[18931 1 Ch. 403. 

2688. When right arises — After lapse of 

reasonable time for repayment.] — (1) A mtgee. of 
shares in a co. has an implied general power, in 
the absence of express agreement, to sell the shares 
after the lapse of a reasonable time for the repay- 
ment of the mtge. money. 

(2) A mtgee. of shares is justified at any time in 
selling part of his security in order to make pay- 
ments necessary for the preservation of the 
remainder. — Deverges v. Sandeman, Clark & 
Co., [1902] 1 Ch. 579 ; 71 L. J. Ch. 328 ; 86 L. T. 
269 ; 50 W. R. 404 ; 18 T. L. R. 375 ; 46 Sol. Jo. 
316, 0. A. 

Annotation : — As to (1) Consd. Stubbs v. Slater, [19103 1 Ch. 
632. 

2689. Sale of part to preserve re- 

mainder.]— Deverges v . Sandeman, Clark & 
Co., No. 2688, ante . 

2690. Validity of sale — Mistake in notice 

requiring repayment.] — (1) A person taking a de- 
posit of a certificate of shares & a blank transfer 
by way of security is in the position of an equitable 
mtgee* & not of a pledgee & can sell the shares j 
after reasonable notice requiring payment. 

(2) Where a mtge. of shares was made by deposit 
of the share certificate together with a blank 
transfer, the fact that the mtgee. in giving notice 


requiring payment makes a mistake as to the 
amount due on the mtge. & demands too much is 
not a ground for invalidating the exercise of his 
implied power of sale. 

Sernble : the same principle applies to the case of 
a pledge. — Stubbs v . Slater, [1910] 1 Ch. 632 ; 
79 L. J. Ch. 420 ; 102 L. T. 444, C. A. 

Annotations : — As to (1) Refd. London County & Westminster 
Bank v. Tompkins, [1918] 1 K. B. 515. Generally , Mentd. 
Aston v. Kelsey, [1913] 3 K. B. 314 ; Blaker v. Hawes & 
Brown (1913), 109 L. T. 320 ; Ellis* Trustee i\ Dixon- 
Johnson (1923), 40 T. L. R. 177. 

See, also , No. 2691, post 

2691. Foreclosure — Mortgage by deposit.]— -The 
doctrine that an equitable mtgee. by deposit of 
title deeds is entitled to foreclosure, does not 
extend to a pledge of personal chattels. 

A. deposited with B. certain railway bonds as 
security for a debt. On bill filed by B. for fore- 
closure or sale : — Held : B. was entitled to an 
order for sale only. — Carter v . Wake n( 1877), 
4 Ch. D. 605 ; 46 L. J. Ch. 841. 

Annotations : — Consd. Sadler v. Worley, [1894] 2 Ch. 170. 
Apld. Fraser v . Byas (1895), 11 T. L. R. 481. Refd. 
Harrold v. Plenty, [1901] 2 Ch. 314 : London County & 
Westminster Bank v. Tompkins, [1918] 1 K. B. 515. 
Mentd. Re Owen, [1894] 3 Ch. 220. 

2692. .] — Harrold v . Plenty, No. 

2646, ante . 

2693. Mortgage with power of sale.] — On 

a security upon railway shares with power of sale, 
under which the shares were transferred to the 
lenders : — Held : the lender was entitled to fore- 
closure, & Carter v. Wake, No. 2691, ante , did not 
apply. — General Credit & Discount Co. v . 
Glegg (1883), 22 Ch. D. 549 ; 52 L. J. Ch. 297 ; 
48 L. T. 182 ; 31 W. R. 421. 

Annotations: — Refd. Sadler v. Worley, [1894] 2 Ch. 170. 
Mentd. Mainland v. Upjohn (1889), 41 Ch. D. 126 ; The 
Benwell Tower (1895), 72 L. T. 664. 

2694. Right not affected by Statutes of 

Limitation.] — Where a bank had an equitable 
charge on shares in a limited co. to secure a simple 
contract debt, & after the debt was barred, 
brought an action to enforce their security by 
foreclosure or sale : — Held : the bank were not 
deprived of their remedy against the property by 
the fact that the personal remedy for the debt 
was barred, &, there being no Stat. Limitations 
applicable to foreclosure of a mtge. of personal 
property, the security was enforceable. — London 
& Midland Bank v. Mitchell, [1899] 2 Ch. 161 ; 
68 L. J. Ch. 568 ; 81 L. T. 263 ; 47 W. It. 602 ; 
15 T. L, B-. 420 ; 43 Sol. Jo. 586. 

Annotation : — Consd. Stubbs v. Slater, [1910] 1 Ch. 632, 

See, generally. Limitation of Actions. 

C. Priorities . 

2695. Whether rule in Dearie v. Hall applies.] — 

The principle established in Dearie v. Hall (3 
Russ. 1), as to the effect of notice in determining 
the priorities of equitable rights, does not extend 
to the shares of cos. registered under 1862 Act, 
or to cos. governed by regulations having a pro- 
vision similar to sect. 30 of that Act. — Soci6t6 
G;6n£rale de Paris v. Walker (1885), 11 App. 
Gas. 20 ; 55 L. J. Q. B. 169 ; 54 L. T. 389 ; 34 
W. R. 662 ; 2 T. L. R. 200, H. L. ; affg. S. C. 
sub nom. Soci£t£ G£n£rale de Paris v. Tram- 
ways Union Co. (1884), 14 Q. B. D. 424, C. A. 

Annotations : — Consd. Bradford Banking Co. v. Briggs 
(1886), 12 App. Cas. 29. Refd. Nanney v. Morgan (1887), 

35 Ch. D. 598. Mentd. Colonial Bank v. Whinney (1886), 
11 App. Cas. 426; Colonial Bank v t Hepworth (1887), 

36 Ch. D. 36 ; Magnus v. Queensland National Bank 
(1887), 36 Ch. D. 25; Roots v. Williamson (1888), 38 
Ch. D. 485 ; Williams v. Colonial Bank, williams v. 
London Chartered Bank of Australia (1888), 38 Ch. D. 
388 ; He Cawley (1889), 42 Ch. D. 209 ; Moore v . North 
Western Bank, [1891] 2 Ch. 599 ; BaUds Consolidated Go. 
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v. Tomklnson, [1893] A. C. 396 ; Re Ottos Kopje Diamond 
Mines, [1893] 1 Ch. 618 ; Powell v. London & Provincial 
Bank (1893), 62 L. J. Oh. 795 ; Ireland v. Hart, [1902] 
1 Ch. 522 : Rainford v. Keith & Blackman Co., [1905] 1 
Ch. 296 ; Burgis v. Constantine, [1908] 2 K. B. 484 ; 
Be Seymour, Fielding v. Seymour, [1913] 1 Ch. 475 ; 
WeUs v. Smith, [1914] 3 K. B. 722 ; Mackereth v. Wigan 
Coal & Iron Co., [1916] 2 Ch. 293. 

See , generally , Choses in Action, Vol. VIII., 
pp. 408 et seq. 

2696. As between cestui que trust & mortgagee 
— Mortgage by trustee — To company — Agreement 
to pledge.] — Pinkett v. Wright, No. 1273, ante . 

2697. Notice of mortgage to com- 

pany.] — On a question of priority of incumbrances 
on shares, notice to one of a joint-stock co. is not 
notice to the co. 

A. held shares as trustee & executed a declaration 
of trust, but no notice was given at the office of 
the co. A. afterwards mortgaged his shares to 
secure his private debt. Notice of this mtge. 
was given to the co., & was entered in their books : 
— Held : the mtgee. had priority over the cestuis 
que trust. — Martin v. Sedgwick (1846), 9 Beav. 
333 ; 7 L. T. O. 8. 487 ; 10 Jur. 463 ; 50 E. R. 372. 


Annotations : — -Consd* Clack v . Holland (1854), 19 Beav 

262 ; Soc. G6n6rale do Paris v. Tramways Union Co. (1884), 

14 Q. B. D. 424. 

2098. Transfer registered by mort- 

gagee after notice of trust.] — Dodds v . Hills, No. 
1278, ante . 

2699. Mortgage by blank transfer & 

deposit of certificates — Transfer not registered.] — 

Shares in a co. were registered in the books of the 
co. in the name of W., he being a trustee for pltf. 
In Feb., 1886, as a security for an antecedent debt 
due from his firm to defts. H. & A., W. deposited 
with them the certificates for 75 of the shares, & 
executed & delivered to them a transfer of those 
shares, & they sent it to the co.’s office for regis- 
tration. Before it was registered pltf. discovered 
the facts, & she brought this action to assert her 
right to the shares. Under the co.’s deed of 
settlement the person registered in the register of 
shareholders as the proprietor of a share was to be 
recognised by the co. as the lawful proprietor, & 
no person was to be entitled to be recognised as 
the proprietor of a share as between himself & the 
co. until he had been registered as the proprietor ; 
no person was to be entitled to be registered as the 
proprietor of a share until he should, by execution 
of the deed of settlement, or some deed referring 
thereto, have undertaken the liabilities & duties 
of a shareholder ; every transfer of shares was to 
be by deed which when executed was to be 
deposited at the office of the co., & remain in its 
custody, & such deed was to be according to a 
form in the sched. thereto, or the like effect. 
The transfer by W. to H. & A. was not according 
to that form, & did not in any way refer to the co.’s 
deed of settlement : — Held : H. & A. had not 
acquired the legal title to the shares which the 
transferor had, for they had not been registered as 
shareholders, nor had the transfer to them been 
accepted by the co. as a proper transfer, so as to 
make it effectual as between the co. & them. 
Neither had they aoquired an absolute & uncon- 
ditional right to be registered as shareholders, & 
their title was inchoate only, & not sufficient to 
defeat pltf.’s prior equitable title. — Roots v. 
Williamson (1888), 38 Ch. D. 485 ; 57 L. J. Ch. 
995 ; 58 L. T. 802 5 36 W. R. 758. 


Annotations : — Consd. Ireland v. Hart, [1902] 1 Ch. 522. 
Reid. Moore v. North Western Bank, [1891] 2 Ch. 599. 

2700. .1 — Moore v. North 

Western Bank, No. 2429, ante . 

2701. .] — Ireland v. Hart, 

No. 2425, ante . 


j. — VOL. IX. 


2702. As between mortgagor & sub-mortgagee 
— Fraudulent transfer by unregistered mort- 
gagee — Subsequent notice of fraud to sub- 
mortgagees.] — (1) Where the owner of shares had 
deposited the certificates & signed a transfer by 
way of security, & not to be dealt with in the 
events that happened, the transferee, who had 
not been put upon the register, nor executed an 
acceptance of the shares, which was a requisite 
for registration, fraudulently purported to transfer 
the shares, & handed over the previous transfer & 
certificates to mtgees. for value : — Held : the 
mtgees. could not, after becoming aware of the 
true ownership, get their title perfected against 
the owner through further acts on the part of their 
mtgor. which would be a continuation of his 
fraud, & in this case, upon all circumstances, the 
mtgees. had not an equity prevailing against the 
owner. 

(2) Where a transfer of shares under seal was 
executed with the name of the transferee in blank, 
the shares being transferable by a parol instru- 
ment : — Held : the transfer could be effectual like 
a parol instrument, notwithstanding it purported 
to be a deed. Qu. : whether as a deed it would 
have operated by estoppel. 

(3) It is competent to the directors of a co. 
registered under 1856 Act, to require a transferee 
of shares to execute an acceptance before being 
registered as proprietor. — Ortigosa v. Brown 
(1878), 47 L. J. Ch. 168 ; 38 L. T. 145. 

2703. As between mortgagee & company — Lien 
conferred by articles of association — Notice by 
certificate.] — Bradford Banking Co. v. Briggs, 
No. 2179, ante . 

2704. As between mortgagees — Neither mort- 
gagee with title to registration.] — (1) The later in 
time of two persons holding from the registered 
shareholder agreements to transfer shares in a co. 
registered under 1862 & 1867 Acts, neither of 
whom has a transfer giving him a title to be 
registered by the co., does not obtain a title 
superior to that of the holder of the first agreement 
by first giving notice of his agreement to the co. 

(2) Sect. 30 of 1862 Act, which provides that no 

not Ice of any trust shall be entered on the register 
or be receivable by the registrar, means that no 
notice of a trust is to be taken by the co. ; although 
if the directors have knowledge of circumstances 
rendering it wrong to accept a transfer, they may 
be personally liable. * 

(3) Information was given of the funeral of a 
shareholder to a relative who was secretary of the 
co. : — Held: it did not amount to notice to the co. 

(4) The execution by a registered shareholder of 
a deed of transfer, blank as to the name of the 
transferee & the number & numbers of shares, 
which blanks were subsequently filled in without 
re-execution & without the transferor seeing the 
deed in its complete state, does not confer a legal 
title to the shares. — Soci&tMj G£n£rale de Paris 
v . Walker (1885), 11 App. Cas. 20 ; 55 L. J. Q. B. 
169 ; 54 L. T. 389 ; 34 W. R. 662 ; 2 T. L. II. 
200, H. L. ; affg. S. 0. sub now. Soci6t6 G£nj&rale 
de Paris v. Tramways Union Co. (1884), 14 
Q. B. D. 424, C. A. 

Annotations: — As to (1) Consd. Roots v. Williamson (1888), 
38 Ch. D. 485. Apld. Ireland v. Hart, [1902] 1 Ch. 522. 
Refd. Be Cawley (1889), 42 Ch. D. 209 ; Moore v. North 
Western Bank, [1891] 2 Ch. 599 ; Powell v. London & 
Provincial Bank (1893), 62 L. J. Ch. 795. As to (2) 
Refd. Bradford Banking: Co. v. Briggs (1886), 12 App. Cas. 
29 : Roots v. Williamson (1888), 38 Ch. D. 485 ; Mackereth 
v. Wigan Coal & Iron Co., [1916] 2 Ch. 293. As to (4) 
Consd. Nanney v. Morgan (1887), 35 Ch. D. 598 ; Roots 
v. Williamson (1888), 38 Ch. D. 485. Refd. Magnus v. 
Queensland National Bank (1887), 36 Ch. D. 25 ; Powell 
v. London & Provincial Bank (1893), 62 L. J. Ch. 795 ; 
Burgis v. Constantine, [1908] 2 K. B. 484 ; Be Seymour, 
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Sect. 25 . — Mortgage of shares ; Sub-sect. 4, C. Sect. 

2 6: Sub-sect. 1, A . ] 

Fielding v. Seymour, [1913] 1 C?h. 475. 

Colonial Bank v. Whinney (1886), 11 App. » 

Colonial Bank v. Hepwortli (1887), 36 Ch.D.o 6; WUUaim| 
v. Colonial Bank, Williams v, London Chartered Bank of 
Australia (1888), 38 Ch. D. 388 ; Balkis Consolidated Co. 
v. Tomkinson, 11893] A. C. 396 ; Re Ottos ^op Je Diamond 
Mines, [1893) 1 Ch. 618 ; Rainford v, Keith & Blackman 
Co., [1905] 1 Ch. 296 ; Wells v. Smith, [1914] 3 K. B. 722. 


Sect. 26. — SURRENDER OF SHARES. 

Sub-sect. 1. — Validity. 

A. In General . 

2705. General rule.] — The forfeiture of shares is 
distinctly recognised by 1862 Act, & by the arts, con- 
tained in the schcd., which in the absence of other 
provisions, regulate the management of a limited 
liability co. It does not involve any payment by 
the co., & it presumably exonerates from future 
liability those who have shown themselves unable 
to contribute what is due from them to the capital 
of the co. Surrender no doubt stands on a 
different footing. But it also does not involve 
any payment out of the funds of the co. If the 
surrender were made in consideration of any such 
payment, it would be neither more nor less than a 
sale, & open to the same objections. If it were 
accepted m a case when the co. were in a position 
to forfeit the shares, the transaction would seem 
to me perfectly valid. There may be other cases 
in which a surrender would be legitimate (Lord 
Hehschell). — Trevor v. Whitworth (1887), 
12 App. Cos. 409 ; 57 L. J. Ch. 28 ; 57 L. T. 457 ; 

36 W. R. 145 ; 3 T. L. II. 745, II. L. 

Annotation s: — Apld. Eichbaum v. City of Chicago Grain 
Elevators, [1891] 3 Ch. 459 ; Re Denver Hotel Co., [1893] 
1 Ch. 495 ; Bellerby v. Rowland & Marwood's S.S. Co., 
[1902] 2 Ch, 14. Consd. Howell V. Rowell, [1912] 2 Ch. 
609. Reid. Re Walker & Hacking (1887), 57 L. T. 673 ; 
Fauro Electrio Accumulator Co. v. Phillipart (1888), 
58 L. T. 525 ; Mother Lode Consolidated Gold Minos v . 
Hill (1903), 19 T. L. R. 341; Hopkinson v. Mortimer, 
Harley, [1917] 1 Ch. 646 ; I. R. Comrs. v. Blott, I. R. 
Comrs. v. Greenwood, [1921] 2 A. C. 171. Mentd. Re 
Almada & Tirito Co, (1888), 38 Ch. D. 415 ; Re London 
Celluloid Co., Bayley & H anbury’s Cases (1888), 59 L. T. 
109 : Lee v. Neuchatel Asphalte Co. (1889), 43 Ch. D. 1 ; 
Re Merslna & Adana Construction Co. (1889), 6 T. L. R. 
080 ; Re Railway Time-Tables Publishing Co., Ex p. 
Sandys (1889), 58 L. J, Ch. 504 ; Re West London Com- 
mercial Bank, Whiteley’s Case (1889), 60 L. T. 807 ; 
Re Bonnctt, Masonic & General Life Assce. v. Sharpe 
(1891), 8 T. L. R. 194 ; Ooregum Gold Mining Co. of 
India v. Roper, Wallroth v. Roper, [1892] A, *C. 125 ; 
Re Sharpe, He Bennett, Masonic & General Life Assce. v. 
vSharpe, [1892] 1 Ch. 154 ; Re Sovereign Life ABsee., 
11892] 3 Ch. 279 ; Re Borough Commercial & Bldg. Soc., 
[1893] 2 Ch. 242 ; Re Eddystone Marine Insce., [1893] 
3 Ch. 9 ; British & American Trustee & Finance Corpn. 
v. Couper, [1894] A. C. 399 ; Re Railway Timo-Tablos 
Publishing Co. (1894), 64 L. J. Ch. 177 ; Verner v. General 
& Commercial Investment Trust, [1894] 2 Ch. 239 ; He 
Lamson Store Service Co., Re National Reversionary 
Investment Co. (1895), 2 Mans. 537 ; Metropolitan Coal 
Consumers’ Assocn. i?. Scriingeour (1895), 44 W. R. 35 ; 
Look v. Queensland Investment Sc Land Mortgage Co., 
[1896] 1 Oh. 397 ; Welton v . Saffery, [1897] A? O. 299 ; 
Bury v. Famatina Development Corpn., [1909] 1 Ch. 
754 ; Re Thomas, Andrew v. Thomas, [1916] 2 Ch. 331. 

2706. .] — (1) A surrender of shares in a 

limited co., the co. releasing the shareholder from 
further liability in respect of the shares, is 
equivalent to a purchase of the shares by the co. 
Sc is therefore illegal Sc null Sc void on the principle 
of Trevor v. Whitworth, No. 2705, ante . 


(2) A surrender of shares which has the effect of 
reducing the co.*s capital can be supported only 
under circumstances which would have justified 
a forfeiture of the shares, the validity of forfeiture 
being recognised by 1862 Act, s. 26, & by Table A., 
arts. 20, 21, to that Act. 

(3) A surrender of fully-paid shares is unlawful, 
except under cicumstances which would justify 
a forfeiture. 

(4) A surrender of shares, which is illegal Sc 
null Sc void, having been made, the ct. will, in an 
action by the surrenderor against the co., order 
pltf.’s name to be restored to the co.’s register in 
respect of the surrendered shares, even after the 
lapse of years, the shares not having been, mean- 
while, re-issued or otherwise dealt with by the co. — 
Bellerby v. Rowland & Harwood’s S.S. Co., 
Ltd., [1002] 2 Ch. 14 ; 71 L. J. Ch. 541 ; 86 L. T. 
671 ; 50 W. R. 666 ; 18 T. L. R. 582 ; 46 Sol. Jo. 
484 ; 9 Mans. 291, C, A* 

Annotations : — As to (1) Reid. Mother Lode Consolidated 

Gold Mines v. Hill (1903), 19 T. L. R. 341. As to (2) Consd. 

Rowell v. Rowell, [1912] 2 Ch. 009. Reid. Hopkinson v. 

Mortimer, Harley, [1917] 1 Ch. 646. As to (3) Distd. 

Rowell v . Rowell, [1912] 2 Ch. 609. Reid. Re Guardian 

Assoc., [1917] 1 Ch. 431. Generally , Reid. Re Anglo- 

French Exploration Co., 11902] 2 Ch. 845. 

2707. .] — A surrender of shares to a limited 

co., not involving any reduction of capital Sc not 
amounting to a purchase of its own shares by the 
co., is not necessarily ultra vires . 

In 1896, pursuant to arts, of assocn. & special 
resolution, the holders of 6 per cent, fully-paid 
preference shares surrendered the same to the co. 
in exchange for fully-paid 5 per cent, preference 
shares, & a contract in writing was duly filed with 
the Registrar of Joint-Stock Cos., pursuant to 
1867 Act, s. 25. The surrendered shares were not 
cancelled, but were subject to be re-issued by the 
eo. : — Held : the surrender, not involving any 
reduction of capital, was valid ; the transaction 
did not amount to a purchase by the co. of its own 
shares ; & the new shares issued in exchange were 
fully paid up. — Rowell v. Rowell (John) Sc 
Sons, Ltd., [1912] 2 Ch. 609 ; 81 L. J. Ch. 759 ; 
107 L. T. 374 ; 56 Sol. Jo. 704 ; 19 Mans. 371. 

Annotation .•—•Rofd. Hopkinson v. Mortimer, Harley, [1917] 

1 Ch. 646. 

2708. Where no provision in constitution of 
company — Effected under special resolution — Sub- 
sequent acquiescence by company.] — In making 
out the list of contributories under the pro- 
visions of 1848 (winding-up) Act, the Master is 
bound to include all those who may be liable 
under any circumstances, although as between 
individual shareholders there may be an equity 
protecting one of them from liability to the other. 

The deed of settlement of a joint stock co. 
provided the mode by which a shareholder parting 
with his shares was to be relieved from subsequent 
responsibility. The directors of the co., acting 
on a resolution passed at an extraordinary general 
meeting of the co., purchased the shares of B. on 
certain terms, this transaction not falling within 
the provisions of the deed of settlement : — Held : 
nothing had been done to bind the co. as a body, 
& the Master, acting under an order for winding 
up the co., was bound to include B. in the list of 
contributories without qualification. — Be Yale 


PART III. SECT. 26, SUB-SECT, 1, — A. 

k. Where no provision in con- 
stitution of company — Acceptance of 
surrender by acquiescence of other share - 
holders *] — The arts, of assocn. of a co. 
empowered the directors to exercise 
all suoh powers of the co. as woro not by 
Companies Act, 1864, or by the oo.’s 
own regulations required to he exer- 


cised in general meeting: — Held : (l) 
the power to accept a surrender of 
shares was not a power of the co., & 
the acceptance of a surrender was ultra 
vires of the directors ; (2) an acquies- 
cence of the oo, in this act of the 
directors must be an acquiescence by 
the other shareholders . — Re Beacons - 
field Heights Estate Co., Ltd., 


Asher’s, Field’s & Smith’s Cases 
(1896), 22 V. L. It. 97.— AUS. 

l. Under provision in constitution 
of company — Power to accept surrender 
— -Corresponding reduction of capital.}— 
Banknock Coal Co., Ltd. (1897), 34 
So. L. R. 342 ; 4 S. L. T. 249.— SCOT. 

m. Whether surrender of shares 
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of Neath & South Wales Brewery Co., Mor- 
gan’s Case (1849), 1 Mac. & G. 225 5 ltt&Tw. 
820 ; 18 L. J. Oh. 265 ; 14 L. T. O. S. 21 ; 13 
Jar. 665 5 41 E. R. 1250, L. C. 

Annotations : — Folld. Re Yale of Neath & South Wales 
Brewery Co., Walters’ Second Case (1850), 3 De G. & Sm. 
244. Distd. Re Vale of Neath & South Wales Brewery 
Joint Stock Co., Lawes's Case (1852), 1 De G. M. & G. 
421. Bold. Re Direct London & Exeter Ry., Parbury’s 
Case (1849), 3 De G. & Sm. 43 ; Re Joint-Stock Com- 
panies’ Winding-up Act, 1848, & Grand Trunk or Stafford & 
Peterborough Union Ry„ Exp. Apps (1849), 13 L. T. O. S. 
379 ; Re North of Englancf Joint Stock Banking Co., 
Dodgson’s Case (1849), 3 Do G. & Sm. 85 ; Re Vale of 
Neath & South Wales Brewery Co., Richmond’s Exors.’ 
Case (1849), 3 De G. & Sm. 96 ; Woodfall’s Case (1849), 

3 De G. 8c Sm. 63 ; Re Borough of St. Marylebone Joint 
Stock Banking Co., Ex p. Stanhope (1850), 15 L. T. O. S. 

2 ; Re Royal Bank of Australia, Cockburn’s Case (1850), 

4 De G. 8c Sm. 177 ; Re Vale of Neath & South Wales 
Brewery Co., Ex v. White (1850), 19 L. J. Ch. 497 ; Kent 
v. Jackson (1851), 14 Beav. 367 ; Re North of England 
Joint Stock Banking Co., Straffon’s Exors.’ Case (1852), 

1 De G. M. & G. 576 ; Re Cameron’s Coalbrook Steam Coal 
& Swansea & Loughor Ry., Ex p. Bennett (1854), 2 Eq. 
Rep. 973 ; Re Gorman Mining Co. (1854), 2 Eq. Rep. 983 ; 
Bargate v. Shortridge (1855), 5 II. L. Cas. 297 ; Re 
Universal Provident Life Assocn., Daniell's Case (1856), 
22 Beav. 43 ; Re National Patent Steam Fuel Co., 
Barton’s Case (1859), 4 Do G. & J. 46 ; Re Kent Benefit 
Bldg. Soc. (1861), 1 Drew. & Sm. 417 ; Spackman v . 
Evans (1868), L. R. 3 H. L. 171 ; Re General Provident 
Assce., Cross’s Case (1869), 38 L. J. Ch. 583. Mentd. Re 
Direct East & West Junction Ry., Ex p. Johnson (1855), 

3 Eq. Rep. 479 ; Re Phosphate of Lime Co., Austins’ Case 
(1871), 24 L. T. 932. 

2709. Resolution authorising for- 

feiture.] — By the deed of settlement of a co. its 
directors had the power of purchasing on behalf 
of the co. shares in the capital of the co. when there 
should be a surplus fund of £10,000, & there was 
no prohibitory clause in the deed restricting the 
purchase under other circumstances. The deed 
provided the mode by which a shareholder parting 
with his shares was to be relieved from subsequent 
responsibility. The deed also contained clauses 
regulating the mode of convening extraordinary 
& general meetings, & provided that, where an 
extraordinary meeting was to be convened, notice 
should be given of the specific object of the 
meeting to each shareholder. The co. being in 
insolvent circumstances, an extraordinary meeting 
was held & a resolution passed, the purport of 
which had not been previously notified, authorising 
the directors to purchase, within three months, 
the shares of any member who was desirous of 
retiring from the co., who would lend to the co. a 
sum equal to the purchase-money. After the 
expiration of the three months, a general meeting 
of the co. was held, at which the directors were 
authorised to allow such further time as they 
might think reasonable to those shareholders 
who had not complied with the resolution of the 
extraordinary meeting, & the forfeiture of the 
shares of those proprietors who should continue 
to be defaulters was sanctioned. Acting on the 
resolution of the general meeting, W. sold his 
shares to one of the directors on behalf of the 
co., & lent a sum equivalent to the purchase- 
money, receiving the loan note of the co. Having 
died before the transfer of the shares was effected 
with all the formalities prescribed by the deed, 
the co., at the instance of his exor., completed 
the transfer by the execution of those formalities s 
— Held : (1) the resolution of the extraordinary 
general meeting, being invalid was incapable 


of being ratified by the general meeting whose 
powers were limited to acts not contrary to the 
deed ; (2) the resolution of the general meeting, 
in terms applying only to defaulters, could not 
be construed to extend to the privilege of retiring 
from the partnership, which had expired by lapse 
of time ; (3) the master, acting under an order for 
winding up the co., had rightly included the exor. 
in the list of contributories without qualification. — 
Re Vale of Neath & South Wales Brewery 
Joint Stock Co., Lawes’s Case (1852), 1 De 
G. M. & G. 421 ; 21 L. J. Ch. 088 ; 19 L. T. O. S. 
14 ; 10 Jur. 343 ; 42 B. B. 014, L. C. , 

Annotation : — As to (1) Retd. Re North of England Joint- 

Stock Banking Co., Ex p. Straffon’s Exors. (1852), 22 

L. J. Ch. 194. 

27io. Alteration of articles — Liability 

of shareholders diversely affected.] — A co. may by 
special resolution vary its arts, so as to give itself 
power to accept surrenders of old shares in 
exchange for new. 

Two thousand £10 shares in a co. had been issued, 
of which 901, called X shares, had been fully paid 
up, & on the other 1099, called A shares, £2 10«. 
per share had been paid. Special resolutions were 
duly passed that the X shares should be cancelled, 
& two shares of £10 each, with £5 per share paid 
thereon, given in lieu of each, & that the A shares 
should be cancelled & one share of £10, with £5 
paid, be given in lieu of every two of them. These 
resolutions were assented to by all the shareholders 
& duly registered, & the shareholders generally 
accepted in lieu of their old shares, shares, which 
were called in the proceedings B shares, with £5 
each paid. T., a holder of A shares, having thus 
accepted B shares, sold & transferred them, &, 
in the annual lists sent to the registrar, was treated 
as having then ceased to be a member. About 
seven years after the passing of the resolutions the 
co. was ordered to be wound up, & the liquidator 
placed on the list of contributories the name of T., 
& also the names of all the other persons who at 
the passing of the resolutions were holders of A 
shares, as well as the names of the persons who had 
become holders of the B shares given in lieu of 
them : — Held : T.’s name must be removed from 
the list, for that the resolutions ought to be con- 
strued, not as purporting to oblige all the share- 
holders to accept B shares in lieu of their old shares, 
but only as empowering the directors to effect 
such exchange with all shareholders who wished 
it, &, so construed, the resolutions were not ultra 
vires , but were effectual as special resolutions 
altering the arts, of assocn., & a surrender of the 
old shares made in pursuance of them was valid. — 
Re County Palatine Loan & Discount Co., 
Teasdale’s Case (1873), 9 Oh. App. 54; 43 
L. J. Ch. 578 ; 29 L. T. 707 ; 22 W. R. 280, L. JJ. 

Annotations : — Distd. Hope v. International Financial Soc. 

(1876), 4 Ch. D. 327. Folld. Re St. James’s Bank, 

Colville’s Case (1879), 48 L. J. Ch. 633. Consd. Trevor v. 

Whitworth (1887), 12 App. Cas. 409. Folld. Elchbaum v. 

City of Chicago Grain Elevators, (1891] 3 Ch. 459. Distd. 

Bellorby v, Rowland & Marwood’s S.S. Co., [1902] 2 Ch. 

14. Folld* Rowell v . Rowell, (1912 1 2 Ch. 609. Refd. 

Re Dronfleld Silkstone Coal Co. (1880), 17 Ch. D. 76 ; 

Re Anglo-French Exploration Co., [1902] 2 Ch. 845. 

2711 , Transfer to director on behalf of 

company — Knowledge of shareholder’s agent — 
Subsequent acquiescence by company.] — A share- 
holder in a brewery co. sold his shares to one of the 


void — Under Volunteers & Reservists 
Relief Act .] — A claim by a oo. in 
liquidation for a declaration that a 
surrender of shares by deft., a volunteer 
under above Act, was void, 8c that 
deft, should he placed upon the list of 
contributories as a holder of the Bhares 
is not prohibited by the said Act.— 


Camrose Stock 8c Dairy Farm (In 
Liquidation) v. Claxton, [1919J l 
W. W. R. 984.— CAN. 

n. Surrender accepted by special 
resolution — Subsequent forfeiture — Lu*- 
bUity as shareholder .) — H., the regis- 
tered shareholder of unpaid shares in a 


co., proposed to surrender them, 8c the 
directors passed a resolution that the 
surrender was thereby accepted, but a 
few months afterwards, at a general 
meeting of the shareholders, the shares 
specified in the resolution were, with 
others, declared forfeited. No further 
step to effectuate the surrender or 
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Sect. 20. — Surrender of sharcs : Sub-se ct. 1 , A.] 

directors. His solr., through whom the sale was 
effected, had notice that the purchase was made 
by the director with a view of vesting the shares in 
the co., to whom the director transferred them on 
the same day on which they were transferred to 
him. The deed of settlement did not authorise 
the purchase on behalf of the co. : — Held : the 
shareholder was properly placed on the list of 
contributories, although seven years had elapsed 
since the transfer, So it had remained unquestioned 
during the whole interval. — Re Vale of Neath So 
South Wales Brewery Co., Richmond’s Exe- 
cutors’ Case (1849), 3 De G. & 8m. 90 ; 13 
L. T. O. S. 422 ; 13 Jur. 727 ; 64 E. R. 390. 

2712. By retiring directors — Know- 

ledge of retiring directors.] — There being a dis- 
agreement between two sections of directors of a 
joint-stock co., it was agreed that one section 
should retire, So transfer their shares to the 
continuing directors [the purchase So transfer to 
the co. being authorised by no power contained in 
the deed of settlement]. The shares were trans- 
ferred accordingly, So were afterwards again 
transferred, &, at the date of the winding-up order, 
stood in the names of other persons : — Held : the 
first arrangement was invalid, So the retiring 
directors were still contributories, notwithstanding 
the subsequent transfers. 

This was a transaction which was, & was known 
by the parties to it to be, a purchase of shares by 
a set of remaining directors from directors who 
intended to retire from the direction, on behalf of 
the co., & to form part of the stock of shares of 
the co. ; So this was an essential part of the 
transaction (Romilly, M.R.). — Re Universal 
Provident Life Assocn., Hunt’s Case (1850), 22 
Beav. 55 ; 52 E. R. 1028, L. JJ. 

Annotation : — Reid. Haddou v. Ayers (1858), 1 K. Sc E. 118. 

2713. Shares subscribed for — On behalf of com- 
pany — Subsequent cancellation.] — A director of a 
joint-stock co. proposed to his co-directors that, 
for the benefit of the co., each of them should take 
a certain number of shares to be held in trust for 
the co. ; So, to set the example, he signed the deed 
for 2,000 shares. No note of the proposal was 
entered on the minutes, nor were the shares 
handed over to him. No other director followed 
his example, but, subsequently, he being still a 
director, Ids name was returned to the Stamp Office 
for the shares. Afterwards having ceased to be a 
director, So having reason to know that the co. was 
in failing circumstances, he procured his shares 
to be cancelled by the directors : — Held : upon the 
terms of the co.’s deed of settlement, this was 
ultra vires on the part of the directors, they having 
no power to cancel or diminish the capital, but only 
to forfeit shares for the benefit of the co. & was a 
fraud on the part of the shareholder, who was 
accordingly a contributory in respect of those 
shares . — Re Athenaeum Life Assurance Society, 
Richmond’s Case So Painter’s Case (1858), 4 
K. & J. 305 ; 32 L. T. O. 8. 174 ; 70 E. R. 127. 
Annotations : — Mentd. Re Magdalena Steam Navigation Co. 

(I860), 8 W. R. 329 ; Re Bank of Hindustan, China & 

Japan, Campbell’s Caso, Hippisley’s Case, Alison’s Case 

(1873), 9 Ch. App. 1. 

2714. Shares not allotted.] — Upon the 

formation of a co. nine persons signed the 
memorandum of assocn. At a preliminary 


meeting, attended by four of these persons, a 
resolution was passed that no shares be allotted 
to three of the signatories to the arts., So with their 
consent the deposit money was repaid to them. 
The arts, contained no power to accept surrenders 
of shares : — Held : the directors had no power 
to remit the shares ; & all those who had signed 
the arts, were liable as contributories upon the 
winding up. — Re London & Provincial Con- 
solidated Coal Co. (1877), 5 Ch. D. 525 ; sub 
nom. Re London So Provincial Consolidated 
Coal Co., Hadley, Norris & Jacob’s Case, 
40 L. J. Ch. 842 ; 30 L. T. 545. 

Annotation : — Apld. Re Argyle Coal Sc Cannell Co., Ex p. 

Watson (1885), 54 L. T. 233. 

Compare No. 2718, post , cfc see, generally , Sect. 7, 
sub-sect. 0, A. (c), ante . 

271 &. Shares issued as security for loan to 

company — Shares transferred to nominee of com- 
pany on repayment.] — A co. borrowed £500 from 
A. upon the following conditions : A. was to apply 
for 100 shares of £5 each So to pay £500, So if he 
should give a month’s notice before a certain day, 
the co. was to pay him back £500 So interest, So 
to cancel the shares. A. gave the requisite notice, 
& the £500 was paid back to him, & he transferred 
the shares to a nominee of the co. The co. had 
power to receive all the capital unpaid on any 
share, but had no power to cancel shares or to buy 
shares. The co. was wound up nine years after 
the transfer of the shares : — Held : A. was a con- 
tributory in respect of the 100 shares, So liable for 
the whole of their nominal amount. — Re Patent 
Paper Manufacturing Co., Addison’s Case 
(1870), 5 Ch. App. 294 ; 39 L. J. Ch. 558 ; 22 
L. T. 092 ; 18 W. R. 305, L. J. 

Annotation : — Mentd. Re Monnier, Ex p. Bloomcnthal 

(1896), 44 W. R. 577. 

2716. Unlimited company.] — There is 

nothing in the Cos. Acts to prevent an unlimited 
co. being associated on the terms that its members 
may withdraw from membership in the mode 
pointed out by its memorandum & arts, of assocn., 
so as to be free from liability in the event of a 
winding-up. 

Scrnble : such a co. may validly provide by its 
memorandum So arts, for a return of capital to 
its members. 

Qu. : whether, in the absence of express power 
in its memorandum or arts, of assocn., an unlimited 
co. can allow its members to withdraw from 
liability as such. — Re Borough Commercial So 
Building Society, [1893] 2 Ch. 242 ; 02 L. J. Ch. 
456 ; 09 L. T. 90; 41 W. R. 313 ; 9 T. L. R. 282 ; 
37 Sol. Jo. 269 ; 3 R. 339. 

2717. Under provision in constitution of com- 
pany — Transfer to directors — Right of indemnity 
against company.] — By arts, of assocn. directors 
were empowered to purchase out of the co.’s 
funds shares from persons willing to sell. Under 
this arrangement shares were transferred to 
directors, & registered in their names, without 
anything to indicate that they were not held by 
them in their individual capacities. In the 
liquidation of the co. the names of the directors 
were placed on the list of contributories : — Held : 
their names must remain on the list, but they were 
entitled to be indemnified out of the funds of the 
co. for any sums that they might have to pay on 
the shares. — Re Universal Banking Corpn., 


transfer of H.’s shares having been 
taken by him or by the directors : — 
Held : H. continued liable as a share- 
holder in the co. — Barry v. Navan & 
Kingscourt Ry. Co. (1878), 4 L. R, Ir. 
68. — IR. 

o. Power given by statute.] — By 54 


Sc 55 Viet., o. 110, s. 4 (D), power 
was given to any shareholder of the co. 
to surrender his stock by notice iu 
writing within a certain time. A share- 
holder, desiring to surrender his stock, 
transferred it within the time by an 
ordinary assignment to the president 


“ in trust,” both intending the transfer 
to operate as a surrender : — Held ; a 
valid surrender. — Harts v. Ontario 
Express Sc Transportation Co., 
Kirk & Marling ’ s Case (1893), 24 
0. R. 340. — CAN. 
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Ex p. Challis (1868), 17 L. T. 637 ; 16 W. R. 
451. 

271 8. Share subscribed for — Subscriber not 

entered on register.] — Where the directors of a 
co. have power to accept the surrender of shares, 
they may accept the surrender of the shares of p, 
subscriber of the memorandum of assocn. whose 
name has not been entered on the share register 
pursuant to 1862 Act, s. 23. 

S., a subscriber of the memorandum of assocn. 
of a co., who was also a director, applied for the 
number of shares for which he had subscribed Sc 
paid the deposit on them. Before any shares 
had been allotted to him or his name had been 
entered on the share register, he withdrew from the 
office of director, & applied to have his application 
for shares cancelled. The directors, who had 
power under the arts, to accept the surrender of 
shares, cancelled the application & returned the 
deposit. The co. was afterwards wound up : — 
Held : the surrender of the shares was valid, & 
8. was not a contributory . — Re Natal Investment i 
C o., Snell’s Case (1869), 5 Oh. App. 22 ; 21 ! 
L. T. 445 ; 18 W. R. 30, L. J. 

Annotations : — Distd. Re United Service Co., Hall’s Case 

R , 5 Ch. App. 707. Apld. Re County Palatine Loan 
count Co., Teasdale’s Case (1873), 9 Ch. App. 54. 
Distd. Re London & Provincial Consolidated Coal Co. 
(1877), 5 Ch. D. 525. Apld. Re St. James’s Bank, Colville’s 
Case (1879), 48 L. J. Ch. C33. Consd. Bellcrby v. Howland 
& Marwood’s S.S. Co., [1901] 2 Ch. 265. Refd. Re 
Bronfleld Silkstone Coal Co. (1880), 17 Ch. 1). 76; 
Eichbanm v. City of Chicago Grain Elevators, [1891] 3 
Ch. 459. 

Compare Nos. 2713, 2714, ante , cfc see, generally , 
Sect. 7, sub-sect. 6, A. (c), ante. 

2719. Shareholder dissenting from amal- 

gamation.] — Re London Sc Mediterranean Bank, 
Wright’s Case (1868), L. R. 12 Eq. 335, n. ; 
37 L. J. Ch. 529, L. JJ. 

Annotation: — Consd. Re St. James’s Bank, Colville’s Case 
(1879), 48 L. J. Ch. 633. 

2720. .] — C., the holder of 160 shares in a 

limited co., registered in 1870, proposed to the 
directors to surrender his shares in consideration 
of £300 to be paid to him by the co. The directors, 
who had power, under their arts. “ to accept a 
surrender of shares on such terms as they might 
think fit,” acceded to his proposal, cancelled the 
shares, Sc paid the money. The co. was, within 
twelve months, ordered to be wound up : — Held : 
the surrender of shares was valid, & C. was not 
liable to be placed on the A. list of contributories ; 
the validity of such a surrender was not affected 
by 1867 Act . — Re St. James’s Bank, Colville’s 
Case (1879), 48 L. J. Ch. 633 $ 41 L. T. 177. 

Annotation : — Refd. Trevor v. Whitworth (1887), 57 L. J. Ch, 
28. 

2721. Surrender by employee on termination 

of service — Return of amount paid.] — The arts, of 
assocn. of a co. provided that all employees of the 
co. other than the managing directors should, on 
the termination of their service, surrender their 
shares to the co. The co. was now being wound 
up, Sc a cashier who was discharged in 1882 applied 
for the removal of his name from the list of con- 
tributories, Sc for repayment to him of the value, 
as in 1882, of his shares, & for indemnity against 
subsequent calls ; — Held : no such relief could be 
granted . — Re Walker Sc Hacking, Ltd. (1887), 

57 L. T. 763. 

2722. Power ultra vires.]— C. Co. con- 

tracted with B. Co. to issue to the latter the whole 
issue of its share capital. B. Co. arranged with a 
firm of contractors for the execution of some works, 

& the contractors agreed to accept in payment 
certain shares in B. Co., subject to a condition that 
B. Co* would, at a future date, accept a surrender 


of these shares Sc in exchange give to the con- 
tractors certain shares in C. Co. The memo- 
randum of assocn. of B. Co. made special provision 
for enabling such a transaction to be carried out : — 
Held: a clause in a memorandum of assocn* 
authorising a co. formed under 1862 Act, to buy 
or accept a surrender of its shares, otherwise than 
for forfeiture, is ultra vires ; Sc the transaction in 
question being such a surrender, was invalid. — 
Re Mersina Sc Adana Construction Co. (1889), 

5 T. L. R. 680 ; 1 Meg. 341. 

2723. Power to accept surrender — No 

power for company to purchase shares — Surrender 
as consideration for relief from onerous property.] 
— By the arts, of an hotel co., its funds were not 
to be expended in the purchase of its own shares ; 
the directors might accept surrenders of shares ; 
Sc the co. might in general meeting reduce its 
capital by paying off capital Sc cancelling capital 
which had been lost or was unrepresented by 
available assets. The co. agreed with its managing 
director that he should take over an hotel, held 
by them on an onerous lease, Sc furniture, upon 
payment by him of £3,000, Sc that his shares should 
be surrendered to the co. Sc extinguished. A 
resolution confirming this agreement, which was 
most beneficial to the co., was passed at meetings 
at which some of the shareholders were not 
represented. No shareholders dissented, & the 
debenture-holders Sc other creditors assented. 
The co. presented a petition for the sanction of the 
ct. to the proposed reduction of capital ; — Held : 
(1) the co. had power, without the sanction of the 
ct., to sell part of its assets in consideration of a 
price in cash, & a release from liability, Sc then to 

i accept a surrender of these shares ; (z) the trans- 
action was not a purchase by the co. of its own 
shares ; (3) the result would be that these shares 
would be “ capital in excess of the wants of the 
co.” within Companies Act, 1877 (c. 26), s. 3 ; 

6 (4) the ct., therefore, had power to sanction the 
resolution, although there was no power to 
authorise a co. to prefer one shareholder to another 
of the same class by buying up his shares. — Re 
Denver Hotel Co., [1893] 1 Ch. 495 ; 62 L. J. Ch. 
450 ; 68 L. T. 8 ; 41 W. R. 339 ; 9 T. L. R. 169 ; 
37 Sol. Jo. 191 ; 2 R. 330, C. A. 

Annotations : — As to (1 ) Consd. British & American Trustee 
& Finance Corpn. v. Couper, [1894] A. C. 399. As to 
(2) & (3) Refd. British & American Trustee & Finance 
Corpn. v. Couper, 11894] A. C. 399 ; Bellerby v. Rowland 
& Marwood’s S.S. Co., [1902] 2 Ch. 14. As to (4) Consd. 
British & American Trustee & Finance Corpn. v. Couper, 
[1894] A. C. 399. Generally , Mentd. Re Oceana 
Development Co. (1912), 56 Sol. Jo. 537. 

2724. Shares re-allotted.] — Re 

Companies Guardian Society, Wallscourt’s 
(Lord) Case, No. 2283, ante. 

2725. Power to purchase shares — Sur- 

render by director under arrangement for benefit 
of company — Confirmed by extraordinary general 
meeting.] — The memorandum of assocn. of a 
limited colliery co. gave the co. power to do all 
things which it should consider conducive to the 
attainment of its objects, but did not in terms 
give any power to purchase its own shares. 
Clause 10 of the arts, empowered the directors to 
purchase for the co. any shares in the co., Sc 
directed that the shares so purchased should be 
dealt with as if they had never been issued, Sc 
that any profit arising on the re-issuing or subse- 
quent sale of such shares should be deemed profits 
of the year in which they were re-issued or sold. 
In 1872, disputes having arisen as to the conduct 
of the business, the directors agreed with W., the 
largest shareholder, who was also one of the 
directors, to purchase for the co. his shares Sc also 
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his interest as landlord of the mines worked by the 
co. This arrangement was confirmed by an extra- 
ordinary general meeting of the co., & was carried 
into effect by an assignment of his interest in the 
mines to the co. for a specific sum, & by a transfer 
to the co. of his shares for another specific sum. 
The co. was entered in the share register as holder 
of these shares, & in all the subsequent returns to 
the Registrar of Joint-Stock Cos. the co. was 
entered as such holder. The co. for some time 
was prosperous, but afterwards fell into diffi- 
culties, & in 1879 an order was made for winding 
it up: — Held: (1) although the arts, could not 
effectually authorise a general trafficking in shares, 
as that would be extending the business of the co. 
in a way not authorised by the memorandum, 
there was nothing illegal in a clause authorising 
a purchase of shares, not for profit, but for carrying 
into effect an arrangement considered to be for 
the benefit of the co. ; & such a purchase did not 
reduce the capital of the co. in any sense in which 
such reduction is prohibited by the Cos. Act ; & 
W. had effectually surrendered his shares, to the co. 
& ceased to be a shareholder from the date of the 
surrender, & was not a contributory ; (2) if the 
transaction, supposing it to have been carried 
into effect without the sanction of the extra- 
ordinary general meeting, would have been 
questionable, the co. having confirmed it & taken 
the benefit of it, could not now have impeached 
it, & the liquidator had no better right. — Tie 
Dronfield Silkstone Coal Co. (1880), 17 Ch. D. 
70 ; 44 L. T. 361 ; sub nom. Re Dronfield 
Silkstone Coal Co., Ltd., Ex p. Ward, 50 
L. J. Ch. 387 ; 29 W. R. 708, 0. A. 

Annotations: — As to ( 1) Consd. Guinness v. Land Corpn. of 
Ireland (1882), 22 Ch. B. 349. Distd. Trevor v. Whit- 
worth (1887), 12 App. Cas. 409. Reid. He Mersina, Tarsus 
Sc Adana By. Construction Co. (1889), 1 Meg:. 341 ; 
Eichbaum v. City of Chicago Grain Elevators, 11891] 3 Ch. 
469 ; Re Sovereign Life Assce., {1892] 3 Ch. 279. As to 
(2) Apld. Re Ince Hall Rolling Mills Co. (1882), 23 Ch. D. 
645, n. Refd. Re Florence Land & Public Works Co., 
Nieol’s Case, Tufnell & Ponsonby’s Case (1885), 29 
Ch. B. 421. Generally , Refd. Bellerby v. Rowland & 
Marwood’s S.S. Co.. [1902] 2 Ch. 14. Mentd. Re Dronfield 
Silkstone Coal Co. (No. 2) (1883), 23 Ch. D. 511. 

2726. Surrender. involving release of share- 

holder from liability — Equivalent to purchase of 
shares by company.] — Bellerby v . Rowland & 
Marwood v s S.S. Co., Ltd., No. 2700, ante. 

2727. Unlimited company.] — Re Borough 

Commercial & Building Society, No. 2710, ante. 

As altered by special resolution.] No. 

2710, ante . 

See, further , Sect. 10, sub-sect. 3, F. (a) ii., 
ante , Sect. 31, sub-sect. 2, B., post . 

2728. Effect of provision in articles validating 
contract approved by general meeting.]— By the 
arts, of assocn. of a limited co., it was provided 
that no contract entered into by the directors to 
which the assent of the co. in general meeting 
should be given, should be afterwards impeached 
on any ground whatsoever. In Dec. 1800, the 
directors entered into a contract with pltf., one of 


the terms of which was that the co. would “ forth- 
with ” cancel all shares in the co. then standing 
in pltf.’s name which were not fully paid up. The 
contract was assented to by the co. in general 
meeting, & was largely performed in part, but 
pltf.’s shares were not cancelled on Feb. 13, 1807, 
when resolutions were passed for a voluntary 
winding up, which was afterwards continued under 
supervision : — Held : the agreement for cancel- 
lation of the shares could not be impeached ; & 
pltf.’s name ought not to be on the list of con- 
tributories in the character of a present member. — 
Marshall v . Glamorgan Iron & Coal Co. (1808), 
L. It. 7 Eq. 129 ; 28 L. J. Ch. 09 ; 19 L. T. 032 ; 
17 W. R. 435. 

Annotations : — Refd. Re St. James's Bank, Colville’s Case 
(1879), 41 L. T. 177. Mentd. Re Anglo-Indian & Colonial 
Industrial & Commercial Institution, Montagu’s Case 
(1888), 4 T. L. R. 580. 

Disclaimer by trustee in bankruptcy.] — See 

No. 2038, ante. 

B. By way of Compromise. 

2729. Dispute over obligation of director to take 
qualification shares.] — In Oct. 1840, A. in the 
belief that he must take shares in order to qualify 
for the office of director which he had accepted 
in a co., applied for, & had certain shares allotted 
to him. Understanding shortly afterwards that 
no qualification was necessary, he thenceforward 
repudiated the shares, refusing to execute the 
deed of settlement, or to pay calls. No dividend 
was ever received by him. In 1855, after inter- 
mediate communications, he offered to pay a 
specified sum on being released from all further 
liability, & the directors, who were empowered by 
the deed of settlement to compromise disputed 
claims, passed a resolution accepting his proposal. 
This resolution was confirmed at a general meeting 
of shareholders, but no notice had been given 
of the intention to confirm the arrangement, or 
of its terms, nor were the terms stated in the 
circular subsequently sent to the shareholders, 
containing the directors’ report, & the resolutions 
passed by the meeting. A.’s name had been 
originally put upon the register of shareholders, 
& was never removed. In 1801, the co. was 
wound up. A.’s name was put on the list of 
contributories : — Held : there being no ground for 
imputing fraud, collusion, suppression or con- 
cealment, the arrangement under which A. had 
been released must stand as a bond fide compromise, 
whether he was originally liable as a shareholder 
or not, & the order must be discharged . — Re 
Agriculturist Cattle Insurance Co., Bel- 
havkn’s (Lord) Case (1805), 3 De G. J. & Sm. 41 f 
34 L. J. Ch. 503 ; 12 L. T. 595 ; 11 Jur. N. S. 
572 ; 13 W. R. 849; 40 E. R. 553, L. JJ. 

Annotations : — Consd. Re Argriculturist Cattle Insoe., 
Stanhope's Case (1865), 1 Ch. App. 161. Apld. Dixon 
v. Evans (1872), L. R. 5 H. L. 606. Refd. Spackman v. 
Evans (1868), L. R. 3 H. L. 171 ; Re United Ports Co., 
Adam’s Case (1872), L. R. 13 Eq. 474. 

2730. Misrepresentation in prospectus.] — F., a 
shareholder of a co. who was entitled to have his 
name removed from the register of shareholders 


PART III. SECT. 26, SUB-SECT. 1.— B. 

p. Misrepresentation.] — A corpn. has 
authority, as an incident of its ex- 
istence, to compromise all bond x Me 
claims mado against it, & therefore 
has power to compromise claims made by 
a shareholder to be relieved of his shares 
either by reason of fraud or misrepresen- 
tation or any other cause which would 
enable the ot. to deoree such relief ; 
but the corpn. cannot validly com- 
promise a claim for damages against it 

by accenting the RlirrAnnAr nf Str V»tr 


cancelling shares of, its capital stock 
held by claimant. — L ivingstone v . 
Temperance Colonization Society 
(1890), 17 A. R. 379.— CAN. 

q. Whether transfer of shares 
amounts to surrender.] — T. subscribed 
for stock. In Aug., 1910, T. trans- 
ferred all his rights to L., who accepted 
them. The oo. approved & sanctioned 
the transfer. In Jan., 1913, the co. 
became Insolvent. In the winding up 
the liquidator sought to make T, a 

/IAMf«Jkl«4/VM4p * m mL n •mama 


not surrendered but transferred. — Re 
Port Arthur Waggon Co., Ltd., 
Tudhope’s Case (1920), 47 O. L. R. 
565.— CAN. 

r. .] — A co, was formed for 

the acquisition of mines with a capital 
consisting of preferred & deferred 
shares. The deferred shares, which 
were bearer shares, were issued as 
fully paid to the vendors, who sub- 
sequently sold part of these shares. 
Thereafter an agreement was entered 

Du. i.1 J - 
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on account of misrepresentation in the prospectus, 
wrote to the secretary declining to have anything 
more to do with the co., & requiring the return of 
his deposit. The deposit was returned, but F.’s 
name was not removed from the register. A year 
Sc five months afterwards the co. was ordered to be 
wound up. The directors had not express power 
to compromise disputes, but they had all powers 
which could be exercised by the co. in general 
meetings : — Held : F. was not a contributory. — 
Re Canadian Native Oil Co., Fox's Case (1808), 
L. R. 5 Eq. 118 ; 37 L. J. Ch. 257. 

Annotations : — Distd. Re Anglo -Danubian Steam Navigation 

Sc Colliery Co., Walker’s Case (1808), L. R. 6 Eq. 30 ; 

Re Lennox Publishing Co., Ex p. Storey (1890), 62 L. T. 

791. Refd. Re Scottish Petroleum Co. (1883), 23 Ch. I). 

413. 

2731. Unknown to member at date of 

surrender.] — The cancellation of shares by direc- 
tors, where the shareholder has valid grounds to 
claim cancellation, is good Sc effectual, although 
the shareholder claimed such cancellation on invalid 
grounds, not being at the time aware of the 
existence of valid grounds. 

In the prospectus of a co. it was untruly stated 
that 80,000 shares had been subscribed for. W., 
relying on this statement applied for shares, Sc had 
ten shares allotted to him, on which he paid the 
deposit. The committee of the Stock Exchange 
refused to grant a settling day, whereupon W. 
wrote to the directors that they ought to return the 
deposit. Tho shareholders at a meeting agreed 
that the allottees were entitled to have their 
allotments cancelled, whereupon W. received 
back his deposit money, & returned his share 
certificates, Sc an entry was made in the register of 
shareholders that his shares were cancelled. The 
co. was afterwards wound up, Sc W. then discovered 
the misrepresentation as to the number of shares 
subscribed for : — Held : the cancellation of the 
allotment was valid, the directors having been 
aware of the misrepresentation though the share- 
holder was not aware of it ; Sc W. was not a con- 
tributory either as a present or past member. — 
Re London Sc Mediterranean Bank, Wright’s 
Case (1871), 7 Ch. App. 55; 25 L. T. 471; 20 
W. R. 45, L. C. 

Annotations : — Refd. Re London Suburban Bank (1872), 

L. II. 15 Eq. 274 ; Re Scottish Petroleum Co., MacL&gan’s 

Case (1882), 51 L. J. Ch. 841 ; Cocksodge v. Metropolitan 

Coal Consumers* Assocn. (1891), 64 L, T, 826 ; First 

National Reinsurance v. Greenfield, [1921] 2 K. B. 260. 

Mentd. Re Scottish Petroleum Co., Wallace’s Case (1883), 

31 W. It. 846. 

See, generally , Sect. *8, sub-sect. 3; Sect. 17, 
sub-sect. 1, A., ante. 

2732. Representation by promoter as to ealls — 
Compromise by cancellation of partly-paid shares 
— Issue of less number of paid-up shares.] — 
Mother Lode Consolidated Gold Mines, Ltd. 
v. Hill (1903), 19 T. L. R, 341. 

See, generally. Sect. 17, sub-sect. 1, A., ante, 

2733. Compromise ultra vires — Subsequent rati- 
fication by shareholders.] — Lefts., the promoters of 
a co., were entitled to receive a sum of money on 
the conclusion of a transaction with the co. Sc D. 
The directors of the co. advanced defts. a sum of 
£6,500 & some debenture-stock in the co. on the 
security of the money which would be due to 


defts. on the conclusion of the transaction with D. 
The transaction went off, Sc the directors called 
upon defts. to repay the money. Defts. being 
unable to pay, proposed a compromise, which the 
directors accented, that they should deliver up 
400 shares, which they held in the oo., to be can- 
celled in satisfaction Sc discharge of their debt. 
At a general meeting of the co., the fact that the 
400 shares had been forfeited was mentioned to 
the shareholders Sc published in a circular, Sc the 
books of the co. were open for inspection, so that 
every shareholder had the means of inquiring into 
the transaction. The arts, of assocn. provided 
that the co. should not buy or sell its own shares. 
In an action brought to recover the money lent : 
— Held: (1) although the directors, in entering 
into a compromise with defts., had exceeded the 
authority given to them by the arts, of assocn., yet 
the shareholders had ratified the directors' acts 
by not objecting at the right time ; Sc (2) they 
could not, after profiting by an increased dividend 
arising from the forfeiture of the shares, open 
anew transactions to which they had tacitly 
assented. 

(3) A shareholder is bound by the acts of the 
directors, if he had the means of knowing that 
they have acted beyond their authority, Sc he does 
not interfere. — P hosphate of Lime Co. v . Green 
(1871), L. R. 7 C. P. 43 ; 25 L. T. 630. 

Annotations : — As to { 1) & (2) Consd. Trevor v. Whitworth 
(1887), 12 App. Cas. 409. Refd. Ashbury Ry. Carriage 
Sc Iron Co. v. Riche (1875), L. R. 7 H. L. 653 ; London 
Financial Assocn. v. Kelk (1884), 26 Ch. I). 107. As to (3) 
Refd. Cullerne v. London Sc Suburban General Permanent 
Benefit Bldg. Soc. (1890), 6 T. L. R. 214. Generally , Mentd. 
Hadley v. Hadley (1897), 77 L. T. 131 ; Marsh v. Joseph, 
[1897 ] 1 Ch. 213 ; Ho Tung v. Man On Insce., [1902] A. C. 

See , also, Sect. 23, sub-sect. 12, B., ante ; Sect. 
27, sub-sect. 4, post. 

C. Surrender in Exchange for New Shares . 

2734. Under resolution altering articles — Where 
resolution bon& fide — Not made to escape liability.] 

— (1) A co. may by special resolution give itself 
power to accept surrenders of old shares in 
exchange for new, provided that the resolution is 
passed bond fide Sc not with a view to enable one 
set of shareholders to escape liability. 

(2) A co. which has, by its memorandum of 
assocn., power to issue new shares, with preferential 
rights both as regards dividend Sc repayment of 
capital, can give itself power to issue to some of 
its ordinary shareholders new shares with such 
preferential rights in consideration of the sur- 
render by them of an equivalent amount of 
ordinary shares. — Eichbaum v. City of Chicago 
Grain Elevators, Ltd., [1891] 3 Ch. 459 j 61 
L. J. Ch. 28 ; 65 L. T. 704 ; 40 W. R. 153. 
Annotations : — As to (2) Consd. Rowell v. Rowell, [1912 J 2 Ch. 
609. Generally , Refd. Bellerby v. Rowland & Marwood’s 
S.S. Co., [1902] 2 Ch. 14. 

2735. Liability of shareholders diversely 

affected.] — Re County Palatine Loan Sc Dis- 
count Co., Teasdale’s Case, No. 2710, ante. 

2736. Preference shares Issued In place of 

ordinary shares surrendered.] — E ichbaum v . City 
of Chicago Grain Elevators, Ltd., No. 2734, 
ante. 


vendors should transfer to the co. *' or 
its nominees for behoof of the pre- 
ferred shareholders,** all the deferred 
shares then held by them. These 
deferred shares were duly delivered to 
the oo. Thereafter in an action 
against the eo. for declarator that the 
deferred shares were held in trust for 
the preferred shareholders Held : 
the agreement being of the nature of a 
compromise Sc the shares in question 


being fully paid, it was not ultra vires 
of the co. to acquire them Sc the trans- 
fer was not equivalent to a surrender 
of the shares to the co., but the oo. 
was bound to hold them in trust for 
behoof of the preferred shareholders* — 
Gill v. Arizona Copper Co., Ltd. 
(1900), 2 F. (Ot. of Seas.) 843 i 36 
So. L. R. 741 ; 7 S. L. T. 424. — SCOT. 


s. Surrender by insolvent share - 
holder — Power of company to accept .1 — 


A co. is entitled to accept a surrender 
of shares by an Insolvent shareholder 
without reserving its right to recover 
unpaid calls, as a fair compromise of 
the oo. *s claims against the share- 
holder, 8c the liquidator is not entitled 
to reduce the transactions on the 
ground that it was ultra vires ot the oo. 
— General Property Invest 
Co., Ltd. v . Craio (1891), 18 R. < 

Bm.) 389 ; 28 So. L. R. 386.—# 
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Sect, 26. — Surrender of shares: Sub-sect . 1, C. ; sub- 
sect, 2. Sect, 27: Sub-sects, 1 2, -4. cfc R. 

(a), (&).] 

2737. Issue of fresh capital of greater nominal 
amount — No reduction of capital.] — Re West- 
minster Electric Supply Corpn. (1897), cited 
[1902] 2 Ch. 855. 

Annotation Distd. Re Anglo-French Exploration Co., 
[19021 2 Ch. 845. 

2738. .]— . Re St. James’ & Pall Mall 

Electric Light Co. (1899), cited [1902] 2 Ch. 
855. 

Annotation Distd. Re Anglo-French Exploration Co., 
[1902] 2 Ch. 845. 

2739. Surrendered shares available for reissue.] 

— ' Rowell v. Rowell (John) & Sons, Ltd., 
No. 2707, ante. 


Sijb-sect. 2. — Agreements to Surrendpir. 

2740. What amounts to an agreement — Resolu- 
tion authorising directors to accept surrenders — 
Not binding on company as agreement.] — (1) A 

new certificate of incorporation is necessary to 
complete a change of name by a co. under 1862 
Act, s. 13. It is not enough that the change has 
been sanctioned by a special resolution of the co. 
& approved by the Board of Trade. On July 18, 
1867, a co. duly passed a resolution to change its 
name, which resolution was confirmed on Aug. 9. 
On Aug. 23 the directors made a call in the old 
name of the co. On Sept. 7 the approval of the 
change of name by the Board of Trade was 
obtained, & on Sept. 13 notice of the call, in the 
new name, was given to the shareholders. On 
Dec. 31 an action in the old name was brought 
against a shareholder who knew of the proposed 
change of name, to recover the amount of the 
call. The certificate of incorporation in the new 
name was not issued until Feb. 13, 1868 : — Held : 
the action was properly brought in the old name of 
the co., & the notice of the call in the new name 
was sufficient, as it in fact gave deft, notice that 
the call had been made. 

(2) The co. passed a resolution authorising the 
directors, “ if they should think fit,” to accept 
transfers from such shareholders as should give 
notice of their willingness to surrender their 
shares : — Held : this was not binding on the co. 
as an agreement to accept such surrenders. — 
Shackleford, Ford & Co. v. Dangerfield 
(1868), L. R. 3 C. P. 407 ; sub nom, Shackleford, 
Ford & Co., Ltd. v. Owen, Shackleford, Ford 
& Co., Ltd. v, Dangerfield, 37 L. J. C. P. 151 : 
18 L. T. 289 ; 16 W. R. 675. 

See, further, Sect. 27, sub-sect. 4, post. 


Sect. 27. — FORFEITURE OF SHARES. 

Sub-sect. 1. — The Power to Forfeit. 

2741. Existence — Whether Inherent.]— There is 
no inherent power in the directors or in a general 
meeting of the shareholders in a co. to declare a 
forfeiture of shares. 

Therefore a person who had taken shares, but 
had not signed the deed, & whose shares had been 
declared forfeited by the directors with the sanction 
of a general meeting of the shareholders, was not 


relieved from his liability as a contributory, the 
forfeiture being ultra vires , & the directors not 
being expressly empowered by the deed to forfeit 
shares . — Re National Patent Steam Fuel Co., 
Barton’s Case (1859), 4 De G. & J. 46 ; 4 Drew. 
535 ; 28 L. J. Ch. 637 ; 33 L. T. O. S. 99 ; 5 
Jur. N. S. 420 ; 7 W. R. 396 ; 45 E. R. 19, L. JJ. 

2742. .] — Directors of a co. were 

alleged to have paid calls merely on a small portion 
of the shares for which they had subscribed the 
deed, & they had also, out of the co.’s funds, pur- 
chased part of the chairman’s shares, & had can- 
celled a considerable number of those subscribed 
for by him & by themselves. This not being 
authorised by the constitution of the co. or by the 
provisions of the deed of settlement : — Held : it 
was not a matter of internal management to be 
confirmed by a general meeting, & a demurrer to 
a bill to make the directors liable was therefore 
overruled. — H odgkinson v. National Live Stock 
Insurance Co. (1859), 4 De G. & .T. 422 ; 26 
Beav. 473 ; 28 L. J. Ch. 676 ; 33 L. T. O. S. 266 ; 
5 Jur. N. S. 969 ; 7 W. R. 680 ; 45 E. R. 163, 
L. JJ. 

Annotation : — Mentd. Russell v. Wakefield Waterworks Co. 

(1875), 23 W. R. 887. 

2743. .] — Bellerby v, Rowland & 

Marwood’s S.S. Co., Ltd., No. 2706, ante, 

Power to forfeit for unpaid calls .] — See 

Sect. 21, sub-sect. 7, ante , & see, also , No. 2780, post, 

2744. Under provision in articles — Alternative 
remedy provided — Effect of election.] — G iles v, 
Hutt, No. 2148, ante. 

2745. Power to promote interests of com- 

pany.] — The deed of settlement of a joint-stock 
banking co. contained a stipulation that, in all 
cases not provided for by that or any supple- 
mental deed of settlement, the directors might act 
in such manner as to promote the interests & 
welfare of the co. : — Held : this clause did not 
enable the directors to cancel the shares of a re- 
tiring director, so as to exempt him from responsi- 
bility ; but, on the co. being wound up upwards 
of ten years after such a cancellation, the retiring 
director was properly placed upon the list of con- 
tributories . — Re St. Marylebone Joint-Stock 
Banking Co., Stanhope’s Case (1850), 3 De G. & 
Sm. 198 ; 19 L. J. Ch. 389 ; 15 L. T. O. S. 2 ; 14 
Jur. 010 ; 64 E. R. 443. 

Annotations : — Refd. Re Royal Bank of Australia, Cock- 

b urn’s Case (1850), 4 De G. & Sm. 177. Mentd. Re St. 

Marylebone Joint Stock Banking Co., Walker’s Case 

(1856), 8 De G. M. & G. 607 ; Haddon v. Ayers (1858), 5 

Jur. N. S. 408 ; Ex p . London & Colonial Co., Tooth’s 

Case (1868), 19 L. T. 599. 

2746. Share not transferable while calls 

unpaid — Transfer sanctioned while call unpaid.] — 

Watson v. Eales, No. 2071, ante. 

2747. Forfeiture on suing company — Pay- 

ment of full market value — Article invalid.] — A 
clause in the arts, of assocn. of a co. provided that 
the shares of any shareholder who directly or in- 
directly commenced or threatened any action, 
suit or other proceeding against the co. or the 
directors should be forfeited on payment to him 
of the full market value : — Held : the clause was 
invalid. — Hope v. International Financial 
Society (1876), 4 Ch. D. 327 ; 35 L. T. 623 ; 26 
W. R. 67 ; affd. on other grounds, 4 Ch. D. 332, 
0. A. 

Annotations : — Mentd. Re St. James’s Bank, Colville’s Case 


PART III. SECT. 26, SUB-SECT. 

t. By whom made.] — An agre 
meat to surrender shares may be mac 
by a oo. of Dominion Incorporation.- 
Re Port Arthur Waggon Co., Ltd 
JumiorE’s CASR (1919), 45 O. L. I 
266 ; a# d. (1920), 47 0. L. R. 565.— CAl 


PART III. SECT, 27, SUB-SECT. 1. 

a. Existence — Power to forfeit for 
unpaid calls .] — By Marmora Foundry 
Act it is provided that the stock 
subscribed for “ shall bo due & payable 
to the said co,” iu the manner men- 
tioned \n the Act ; & that jn case of 


neglect or refusal to pay the instal- 
ments due on shares, such shares shall 
be forfeited & sold : — Held : the co. 
were not restricted to the remedy by 
forfeiture. — Marmora Foundry Do. v, 
Jackson (1852), 9 U, 0. It. 509.— CAN, 
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B , 48 L. J. Ch. 033 ; Be Dronfleld Silkstone Coal Co. 

,17 Ch. D. 76 ; Trevor v. Whitworth (1887), 12 
App. Cas. 409 ; Eichbaum v. City of Chicago Grain 
Elevators, [1891] 3 Ch. 469. 

2748. Forfeiture under lien for debts — 

Invalid as clog on equity of redemption.] — Hopkin- 
son v . Mortimer, Harley & Co., Ltd., No. 2168, 
ante . 

Compare No. 2660, ante ; & see , generally , 

Mortgage. 


Sub-sect. 2. — Exercise of Power. 

A . In General . 

2740. For benefit of shareholders.]— Direct ors of 
a co. have no right to use the powers entrusted to 
them, except for the benefit of all the shareholders, 

& for the purpose for which they were given. 
Therefore, where directors, desiring to benefit a 
solvent shareholder, relieved him of his shares, by 
virtue of a power they possessed to forfeit shares 
on which default had been made in the payment 
of calls : — Held : although there were calls unpaid 
upon the shares, & the shareholder was not a party 
to the act of the directors, it was a collusive for- [ 
feiture from which he could reap no benefit, & his 
name must be placed on the list of contributories. I 
— European Assurance Society, Manisty’s | 
Case (1873), 17 Sol. Jo. 746. ; 

2750. Whether leave of court necessary — Under 
Courts (Emergency Powers) Act, 1914 (c. 78).] — 
Burgess v . O. H. N. Gases, Ltd., No. 2147, ante . 

Compare No. 2713, ante , No. 2779, post. 

2751. In exercise of lien for shareholder’s bank 
account — Full value not accounted for.] — Stubbs 
v. Lister, No. 2189, ante. 

\ 

B. Compliance with Formalities. 

(a) In General. j 

2752. Degree of compliance — Substantial com- ! 
pliance.] — Re Home Counties & General Life I 
Assurance Co., Woollaston’s Case, No. 1559, j 
ante. 

2753. Strict compliance.] — Johnson v. | 

Lyttle’s Iron Agency, No. 2145, ante. 

(h) Particular Formalities. 

2754. Notice — Necessity for.] — The arts, of j 
assocn. of a co. provided that if a shareholder 
should fail in paying any call, the co. might give j 


him notice that in default of payment within a 
specified time his shares would be forfeited ; that 
if the requisitions of any such notice were not 
complied with, the shares might be forfeited by a 
resolution of the directors to that effect ; that 
when any share had been so forfeited, notice of 
such forfeiture should be given to such share- 
holder, & an entry should be forthwith made in 
the register of shareholders, stating the date of 
such forfeiture ; & that any share so forfeited 
should become the property of the co. K., a 
shareholder in the co., made default in payment 
of his calls, & notice was sent to him in due form 
that, unless he paid the calls by Sept. 2, they would 
be forfeited. The time having elapsed without 
payment, the secretary made entries in the books 
on Sept. 3 that the shares were forfeited, & had 
been transferred to the co. But there was no 
entry in the minutes of any resolution having 
been passed by the directors, nor any evidence of 
any notice of the forfeiture having been sent to K. : 
— Held: (1) there was a valid forfeiture of the 
shares, & K. could not be placed on the list of 
contributories as a member of the co. ; ( 2 ) as the 
entry of forfeiture on the books could not have 
been properly made without a resolution of the 
directors, the ct. was bound to assume that such 
a resolution had been passed ; (3) the forfeiture 
was complete on Sept. 3 without sending a notice 
of it to the shareholders, the provisions in the 
arts, as to sending the notice being mandatory 
only, & not of the essence of the forfeiture. — lie 
North Hallenbeagle Mining Co., Knight’s 
Case (1867), 2 Ch. App. 321 ; 36 L. J. Ch. 317 ; 
15 L. T. 546 ; 15 W. R. 294, L. J J. 

Annotations : — As to ( 1) Foild. lie Tavistock Ironworks Co., 
Lyster’s Case (1867). L. It. 4 Eq. 233. As to (2) Refd. lie 
Groat Northern Salt & Chemical Works, Ex p. Kennedy 
(1890), 44 Ch. I). 472. As to (3) Consd. He Phosphate of 
Lime Co., Austin’s Case (1871), 24 L. T. 932. Generally , 
Mentd. North Stafford Steel, etc;. Co. v. Ward (3868), 
L. It. 3 Exch. 172 ; He Fireproof Doors, Unmoy v. Fire- 
proof Doors, 11916) 2 Ch. 142. 

2755 , .] — c., a holder of shares in a 

co., limited, had a call made upon him in June, 
1886, which he did not pay at the time appointed 
by the directors ; & they, by a resolution of the 
board, made in Aug. 1886, forfeited the shares, 
without having previously given C., in accordance 
with one of the arts, of assocn., notice that if he 
failed to pay on or before the day appointed for 
payment they might at any time forfeit them. 


PART III. SECT. 27, SUB-SECT. 2.— A. 

b. For failure to pay calls — 
Vendor' 8 shares.] — Shares were issued 
to vendors as purchase price for pro- 
perty. The arts, of aBsocn. provided 
that a majority of the shareholder's 
could alter them, such alteration 
to be binding on all. Power was also 
givon to increase the capital by making 
fresh calls. The arts, were duly 
altered, one of the alterations providing 
that in case of non-payment of new 
calls the shares of those in arrears 
should he forfeited. Subsequently a 
resolution was duly passed to increase 
the capital by making a fresh call. 
Pltf., a vendor, refused to pay such 
calls on her vendor’s shares, 8c in 
consequence her shares were forfeited. 
— Held : the resolutions were binding 
on all shareholders of whatever class. — 
Tucker v. Middelvlei Black Reef 
Gold Prospecting 8c Developing 
Syndicate (1897), 4 0. R. 268. — S. AF. 

PART III. SECT. 27, SUB-SECT. 2.— 

B. (a). 

o. Necessity for declaration of for- 
feiture.] — Pltf. was a director of a co. 
when a call was made & notice of it 
given, 8c afterwards when notice was 


given to shareholders, including him- 
self, that unless the call was paid by a 
certain date their shares would be 
forfeited. Ho did not pay the call, & 
after the date fixed by the last notice 
he resigned his position as director. 
Subsequently the directors passed a 
resolution that pltf.’s shares being 
forfeited, should be sold, & removed 
his name from the register. Pltf. 
afterwards claimed them 8c tendered 
all calls. The directors then passed a 
resolution declaring the calls for- 
feited : — Held : no declaration of the 
forfeiture having been made, the 
directors had no right to remove the 
name from the register. — Greenwood 
v . Crown Prince Gold Mining Co. 
(1876), 1 J. Ii. N. S. 41.— N.Z. 

PART III. SECT. 27, SUB-SECT. 2.— 

B. (b). 

d. The resolution — Entry of for- 
feiture in company's books.] — Rules of a 
co. provided that the manager should 
enter in the share register opposite 
shares forfeited the words, “ Forfeited 
by resolution of board of directors ” : — 
Held : mere omission to make such 
entry did not per sc prevent forfeiture. 
— Reeves v . McCafferty (1870), 
1 Y, R. (Law) 190.— AUS. 


2754 1. Notice — Necessity for.] — Pltf,, 
on becoming a member of deft, co., 
agreed to accept his shares subject to 
tbe rule of the co. that in default of 
payment of duos for a year, the 
directors might forfeit any share so in 
default. Pltf. being In default for a 
year & upwards the directors declared 
his shares forfeited, & this proceeding 
was confirmed at a mooting of the 
shareholders. Pltf. instituted pro- 
ceedings to have such forfeiture 
declared invalid, on the ground ( inter 
alia) that notice of the intention to 
forfeit had not been given to him ; & 
that notice of the forfeiture had not 
been served on him, so that he had 
been unable to appeal to tbe share- 
holders : — Held : these objections 
could not prevail. — Nellis v . Second 
Mutual Building Society of Ottawa 
(1881), 29 Gr. 399.— CAN. 

e. Whether notice can be 

waived.] — The arts, of a co. contained 
clauses enabling tbe directors to forfeit 
for non-payment of calls, after certain 
formalities of notice & advertisement. 
On Aug. 16, 1867, at an extraordinary 
meeting of shareholders duly sum- 
moned, at which reap, was present by 
proxy, a resolution was passed em- 
powering the directors “ to forfeit any 
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Sect 27 . — Forfeiture of shares: Sub-sect 2, B. (b), 
cfc C. ; s ub-sects . 3 & 4. ] 

The directors in Dec, 1886, allotted the forfeited 
shares to numerous shareholders. The shares 
were at the date of forfeiture at a premium. In 
June, 1888, the co. was ordered to be wound up. 
In Feb. 1889, C. applied, under another art. of 
assocn., to be allowed to prove in the liquidation 
for damages for the irregularity of the directors in 
ordering the forfeiture : — Held : there had been 
an irregularity by the directors in not giving 
notice to C., & he was entitled to prove for damages 
under the art., & in competition with the other 
creditors of the co., 1862 Act, s. 38 (7), not apply- 
ing to the case . — Be New Chile Gold Mining Co. 
(1890), 45 Ch. D. 598 ; 60 L. J. Ch. 90 ; 63 L. T. 
344; 39 W. It. 59; 6 T. L. It. 402; 2 Meg. 
355. 

2756. Sufficiency of — Excessive interest 

claimed.]— Johnson v. Lyttle’s Iron Agency, 
No. 2145, ante . 

Compare Nos. 7700, 8500, 8615, post 

27 57. The resolution— Resolution for forfeiture 
at meeting resolving on notice — Conditional on 
non-payment.] — Re Home Counties, etc. Assur- 
ance Co., Woollaston’s Case, No. 1559, ante. 

2758. Presumption as to — After lapse of 

time.] — Re North Hallenbeagle Mining Co., 
Knight’s Case, No. 2754, ante . 

Compare No. 2153, ante , Nos. 2802, 2804, post 

2759. Necessity for.] — Re East Kongsberg 

Co., Bigg’s Case, No. 2709, post 

2760. Evidence of — Entry of forfeiture in 

company’s books.] — Re North Hallenbeagle 
Mining Co., Knight’s Case, No. 2754, ante . 

2761. Quorum of directors at meeting resolving 
on forfeiture — No quorum prescribed by articles.] 
— tl) Where the arts, of assocn. of a co. do not 
prescribe the number of directors required to con- 
stitute a quorum, the number who usually act in 
conducting the business of the co. will constitute 
a quorum. A forfeiture of shares by two out of 
six directors was held valid. 

(2) Where shares have been forfeited by a valid 
resolution of directors, it is immaterial that the 
name of the owner has not been removed from the 
register of members . — Re Tavistock Ironworks 
Co., Lyster’s Case (1867), L. R, 4 Eq. 233 ; 30 
L. J. Ch. 610 ; 16 L. T. 824 ; 31 J. P. 726 ; 15 
W. It. 1007. 

2762. Directors invalidly appointed.] — 

Garden Gully United Quartz Mining Co. v. 
MoLister, No. 2144, ante . 

2763. Quorum not present.] — Goulton v . 

London^Arciiitectuual Brick & Tile Co., [1877] 

2764. .] — Re Alma Spinning Co., 

Bottomley’s Case, No. 2048, ante. 

2765. Effect as against director taking 

part in resolution.] — Faure Electric Accumu- 
lator Co., Ltd. v . Phillipart, No. 2049, ante. 

2766. Whether removal from register essential.] 


— Re Tavistock Ironworks Co., Lyster’s Case, 
No. 2761, ante , 

See, also , No. 2785, post 
Call invalidly made.] — See , generally , Sect. 21, 
sub-sect. 2, ante. * 

See, also , No. 2047, ante . 

C. Effect of Winding up . 

2767. Company in voluntary liquidation— For- 
feiture after first meeting — Before confirmatory 
meeting.] — When a co. is wound up voluntarily by 
means of a preliminary <fc a confirmatory resolution 
under 1802 Act, ss. 129, 130, the commencement 
of the winding up dates from the passing of the 
second resolution. 

Where a forfeiture of shares has been validly 
made by the directors of a co. before the com- 
mencement of a winding-up, the liquidators have 
no power, under sect. 131 of the Act, to cancel 
such forfeiture. 

Accordingly, where the directors of a co. had 
forfeited the shares of D. for non-payment of calls 
after the passing of a preliminary resolution to 
wind up, & before its confirmation, & the liquida- 
tors had subsequently agreed with D. to cancel 
the forfeiture: — Held: (1) the forfeiture was 
valid ; (2) the liquidators had no power to cancel 
it ; (3) D. could not be made a contributory. — Re 
China S.S. Co., Dawes’ Case (1808), L. R. 0 Eq. 
232 ; 37 L. J. Ch. 901 ; 16 W. R. 995. 

Annotations : — Generally, Mentd. Be Smith, Knight, WeBton’s 
Case (1868), 4 Ch. App. 20 ; Re Imperial Land Co. of 
Marseilles, Ex p. Colborne & Strawbridge (1871), L. R. 
11 Eq. 478. 

2768. Forfeiture after appointment of liqui- 

dator — With sanction of liquidator or general 

meeting.] — The powers of selling & forfeiting 
shares vested by the arts, of the co. in its directors 
may be exercised at any time after the appoint- 
ment of liquidators during the voluntary winding 
up of the co. by the directors, with the sanction 
of the liquidators or general meeting of the co., 
under 1802 Act, s. 133 (5). -All the directors of 
the co. being dead, new directors should be 
appointed by a general or special meeting of the 
co. called by the liquidators to exercise the rights 
of selling & forfeiting shares . — Re Fairbairn 
Engineering Co., Ladd’s Case, [1893] 3 Ch. 
450 ; 03 L. J. Ch. 8 ; 69 L. T. 415 ; 42 W. R. 155 ; 
1 Mans. 100 ; 8 R. 16. 


Sub-sect. 3. — What operates as Forfeiture. 

2769. Where provision for forfeiture discretionary 
— Non-payment of call— No resolution forfeiting 
particular shares.] — A shareholder in a co. received 
a notice that on non-payment by him of arrears 
of calls on a certain day, his shares “ would be 
forfeited without further notice.” He also knew 
that the question of winding up the co. was under 
consideration. Two days before the day appointed 
for the payment of the arrears, he went to the co.’s 


shares on which calls are owing within 
fourteen days from above date, if they 
deem the same advisable/* This 
resolution dispensed with the notice to 
defaulting shareholders required by 
clause 30 of the arts. A call on 
resp. ’s shares was unpaid, & the 
directors proceeded to declare them 
forfeited. At the time of this declara- 
tion of forfeiture one director had been 
invalidly elected & took part in the 
meeting of directors. The directors, 
fearing that the forfeiture was invalid, 
Pf to make a fresh declaration 
of forfeiture with all the formalities 


required by the arts. -.—Held: there 
had been no valid forfeiture of the 
shares. — Garden Gully United 
Quartz Mining Co. (Registered) v . 
M ’Lister (1876), 24 W. R. 744.— AUS. 

f. Advertisement of notices of call 
<Sb sale — Acquiescence in invalid for- 
feiture — Effect of .) — A forfeiture of 
shares In a no-liability co. must be 
enforced strictissimi juris , & notice of 
a call in the co., as well as notioe of 
the sale of shares forfeited for non- 
payment of the oall, must be adver- 
tised in the Govt. Gazette in the correct 
name of the co. If notioe of a call in 


the M. E. Q. Co. bo advortised in the 
name of the M. E, G. Co., & the same 
mistake be made in the advertise- 
ment of notice of sale of shares for- 
feited for non-payment of the caU, a 
shareholder, whose shares have been 
so > forfeited will be entitled to a 
declaration that they were improperly 
forfeited. Acquiescence by a share- 
holder is no answer to his claim against 
the co. that it has wrongfully treated 
bis sharoB as forfeited when tney were 
not legally forfeited. — Clarke v. Moon- 
light Extended Quartz Mining Oo, 
(1888\ 14 V. L. R. 976.— AUS. 
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office, paid the arrears on a few of his shares, Sc 
took a receipt, saying that on the rest he should 
submit to a forfeiture. The directors, at a board 
meeting, five days afterwards, examined the list 
of defaulters, & declared that the shares of some 
of them, whom they considered as not solvent, 
to be forfeited ; but they did not declare the shares 
of this particular shareholder to be forfeited, Sc 
they continued to treat him as the holder of the 
whole number of shares. The arts, of assocn. of 
the co. provided that “ in the event of non-pay- 
ment at the time & place appointed by the notice, 
any share might thereupon be forfeited without 
any further act to be done by the co.” : — Held : 
the shares upon which the arrears were not paid 
up, were not absolutely forfeited by the non- 
payment, & the co.’s right of option remained ; &, 
as the co. had declared their intention of retaining 
the shareholder on the list, that he must, upon 
winding up, be held to be a contributory in respect 
of the full number of shares. — Re East Kongsberg 
Co., Bigg’s Case (1805), L. R. 1 Eq. 309 ; 35 
L, J. Oh. 210 ; 13 L. T. 027 ; 12 Jur. N. S. 89 ; 
14 W. R. 244. 

2770. Where provision for forfeiture not dis- 
cretionary — Non-payment of call — No resolution 
remitting forfeiture.] — Painter v. Ford, [1800] 
W. N. 77. 

2771. Non-payment of instalment on 

shares.] — The directors of a co. issued to the allot- 
tees of new shares provisional certificates which 
provided that on default in payment by a certain 
day of a second instalment of the moneys payable 
in respect of such new shares “ the amount paid, 
together with the rights & privileges appurtenant 
to the certificates, would be forfeited ” ; an 
allottee of new shares to whom such provisional 
certificates had been issued made such default in 
payment. The co. being wound up : — Held : he 
was not a contributory. — Re Asiatic Banking 
Corpn., Ex p. Collum (1809), L. R. 9 Eq. 238 ; 
39 L. J. Ch. 59 ; 21 L. T. 350 ; 18 W. R. 245. 

Annotation : — Mentd. Mcllwraith v. Dublin Trunk Connect- 
ing Ry. (1871). 7 Ch. App. 134. 

2772. Non-production of certificate.] — The 

proprietors of a mine in 1835 agreed to form them- 
selves into a co., upon the plan that the mining 
property should be divided into 12,000 shares, of 
which 5,500 should be retained by themselves & 
the remaining 0,500 allotted to the public at £40 
a share, the allotment moneys being retained by 
the proprietors. The deed of settlement provided 
that if default should be made in payment of the 
instalments of the £40, the shareholder should 
cease to be a proprietor, Sc the share should be 
forfeited. Powers were reserved to increase the 
capital by augmenting the amount of the shares, 
Sc of altering the existing laws, rules Sc regulations 
of the co. In 1836 another deed of settlement was 
executed, the effect of which was to make the 
shares transferable by simple delivery of the 
certificates. In 1866, it was resolved at a general 
meeting held under the deed of settlement, that 
the capital should be increased by augmenting 
the 12,000 shares from £40 to £50, to be paid by 
instalments, upon non-payment of which the 
share was to be forfeited ; that within a certain 
period the shareholders were to bring in their 
certificates, with the name, residence, & descrip- 
tion of the holders to be registered ; Sc in default 
that the shares should be forfeited for the benefit 
of the co. It was also resolved that the co. should 
be registered as a limited co. under 1862 Act. 
Copies of the resolutions were sent to-all the share- 
holders whose addresses were known r but the 
holders of 2,405 of the 12,000 shares did not send 


in their certificates to be registered. The holders 
of the 9,595 shares who sent in their certificates 
were, in Dec., 1860, registered as a limited co., 
which, in 1868, went into voluntary liquidation, 
afterwards continued under supervision :—Held : 
the shares of the members who did not send in their 
certificates had been effectually forfeited ; Sc they 
were not liable to be placed on the list of contribu- 
tories . — Re Cobre Copper Mine Co., Kelk’s 
Case, Pahlen’s Case (1869), L. R. 9 Eq. 107 ; 
18 W. R. 371 ; sub nom . Re Royal Copper Mines 
op Cobre Co., Kelk’s Case, Pahlen’s Case, 39 
L. J. Ch. 231. 

Acquiescence in invalid forfeiture.] — See Sub- 
sect. 5, B. (5), post. 

Disclaimer by trustee in bankruptcy.] — See No. 

2638, ante . 


Sub-sect. 4. — Forfeiture by Agreement with 

Shareholder. 

2773. Whether valid — Shareholder relieved from 
liability.] — Re Cameron’s Coalbrook Steam 
Coal Sc Swansea & Lougher Ry. Co., Bennett’s 
Case, No. 2364, ante. 

2774. Modification of application 

before allotment.] — Re Exhall Coal Mining Co., 
Ltd., Miles’ Case, No. 1627, ante. 

2775. Shares taken to enable company to 

be registered — Subsequent reissue to other mem- 
bers.] — B., a director & promoter of an insurance 
co., took 500 shares in order to enable the co. to 
obtain registration, upon an understanding that 
he was not to be called upon to pay anything in 
respect of those shares. Calls were made, Sc a 
resolution was then passed declaring the for- 
feiture of all those shares upon which the calls 
had not been paid, but payment of past calls was 
not required, although the directors had power 
to enforce such payment. The 500 shares, upon 
which no calls had been paid, were declared to be 
forfeited, Sc were taken up by other parties. The 
directors subsequently voted a sum of money to 
B. for his services, Sc compromised the question of 
forfeiture for that sum, which was only half the 
amount of the calls due. Upon the winding up 
of the co. : — Held : B. was liable to be placed on 
the list of contributories in respect of the 500 
shares . — Re London & County Assurance Co., 
Ex p. Jones (1858), 27 L. J. Ch. 606 ; 4 Jur. N. S. 
448 ; 0 W. R. 479. 

Annotation : — Mentd. Re Great Northern & Midland Coal 

Co., Ex p. Currie (1862), 32 L. J. Ch. 59, n. 

2776. Where contract to take shares 

effective — Application unconditional.] — Re Saloon 
Steam Packet Co., Ex p. Fletcher, No. 1477, 
ante. 

2777. Agreement ultra vires under con- 

stitution of company.] — The directors of a co. 
made an arrangement with a shareholder who 
wished to retire from the co., that on payment by 
him of a sum of money, his shares should be de- 
clared forfeited for non-payment of a call which 
had been made. The money was paid Sc the shares 
transferred to the co. Twelve years afterwards 
the co. was wound up, Sc two years after that an 
application was made to place the shareholder on 
the list of contributories : — Held ; (1) the share- 
holder ought to be placed on the list, as the arrange- 
ment was not within the power of the directors, Sc 
was a fraud on the other shareholders. 

(2) The shareholders in a co. are not bound to 
look into the management, Sc will not be held to 
have notice of everything which has been done 
by the directors, who may be assumed by the 
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shareholders to have done their duty. — Re Agricul- 
turist Cattle Insurance Co., Stanhope’s Case 
( 1800), 1 Ch. App. 101 ; 35 L. J. Ch. 290 ; 14 
L. T. 408; 12 Jur. N. S. 79; 14 W. 11. 200, 
L. C. 

Annotations: — As to (1) Folld. Re Agriculturist Cattle 
Insce., Dixon’s Case (1869), 5 Ch. App. 79. Reid. Ex p. 
London & Colonial Co., Tooth's Case (1868), 19 L. T. 599 ; 
Spackman v. Evans Sc Hughes (1868), 37 L. J. Ch. 752 ; 
Re Esparto Trading Co. (1879), 12 Ch. I). 191. 

2778 . Effect of assent by all share- j 

holders — Acquiescence as assent.] — (1) An arrange- 
ment allowing members of a co. to retire from the 
co. under certain conditions therein agreed to by a 

S ublic meeting of the shareholders, convened after 
ue notice to all the shareholders, is not in itself 
valid, unless made in accordance with the pro- 
visions of the deed of settlement, & if not assented 
to directly or indirectly, after due notice, by all the 
shareholders, may be impeached by any one of 
them. But if the means of notice to all appear 
sufficient, so as to raise a clear presumption of 
knowledge Sc acquiescence, Sc the arrangement is 
left unimpeached by any one for a great many 
years, the shareholder who has been allowed to 
retire, & whose name has been removed from the 
lists of the co., will be held to be relieved from 
his liability as a shareholder. 

(2) An arrangement known among the share- 
holders as the Chippenham arrangement was, in 
this case, adopted Sc acted on, with this single 
exception, that the retiring shareholder did not at 
once pay the sum for which he was liable, but was 
allowed to give a bill for the amount, which bill 
was paid at maturity. The directors then passed 
a resolution declaring his shares cancelled, Sc his 
name was removed from the lists : — Held : his 
name could not, after the lapse of years, be put on 
the list of contributories. 

(3) A shareholder who had been allowed to 
retire, upon terms not consistent with the pro- 
visions of the deed of settlement, nor those of the 
Chippenham arrangement, & was therefore held 
liable to have his name put upon the list of con- 
tributories, was not in a better situation than any 
of the ordinary acquiescing shareholders to 
complain of what had been done in this case. The 
costs were ordered to come out of the general 
fund.-— E vans v, Smallcombe (1808), L. R. 3 II. L. 
249 ; 37 L. J. Ch. 793 ; sub nom, Evans v. Small- 
combe, Re Agriculturists’ Cattle Insurance 
C o., 19 L. T. 207, II, L, ; affg. S. C. sub nom . Re 
Agriculturists’ Cattle Insurance Co., Small- 
combe’s Case, L. R. 3 Eq. 709. 


Annotation 8 -As to (1) 8c (2) Reid. Houldsworth v. Evans 
(1868), L. R. 3 H. L. 263 ; lie Agriculturist Cattle Insce., 
Dixon's Case (1869), 21 L. T. 288 ; Murray v. Bush (1873), 
22 W. II. 280 ; Ashbury Ry. Carriage & Iron Co. v. 
Itiohe (187o), L. R. 7 H. L. 653 ; Hadley v. Hadley (1897), 
77 L. T. 131. Generally, Mentd. Ho Tung v. Man On 
Insce. (1901), 71 L. J. P. C. 46. 


2779. Shareholder no longer treated 

as member.] --Though the directors of a co. may 
grant to a dissenting shareholder leave to retire 
from the co. on conditions which they deem 
prudent & advisable to be granted in his case, yet 
if such conditions are not in accordance with the 
terms of the deed of settlement, or with conditions 
for retirement, notice of which was distinctly 
given to all shareholders, & which were agreed no 
at a public meeting of the shareholders, though 
he performs the conditions on which such leave 
was granted, & his name is for years removed from 
the lists of the shareholders, Sc the co. changes its 
form of conducting its business, of which he has no 
notice, & dividends are received in which he does 
not participate, he is liable to have his name 


inserted in the list of contributories on the final 
winding up of the co. 

A joint stock co. was formed Sc a deed of settle- 
ment was executed, which had in it various 
clauses as to the admission Sc withdrawal of share- 
holders, & the transfer Sc forfeiture of shares. 
On difficulties arising in its business a proposition 
was made to allow, on certain conditions, dissenting 
shareholders to retire on the forfeiture of their 
shares. This proposal, of which distinct notice 
had been given to all, was adopted at a public 
meeting of the shareholders. 8., a shareholder, 
who owned shares both by allotment & purchase, 
Sc who had executed the deed of settlement, 
dissented from these conditions, Sc sought by 
proceedings in Chancery to have the co. wound up. 
He was not successful in the attempt. An action 
was brought against him for overdue calls. He 
defended the action. After a time, & while the 
litigation with him was still going on, the directors 
entered into an agreement with him to allow him 
to retire upon conditions which were not those 
named in the deed of settlement, nor in the 
proposal agreed to at the public meeting. No 
notice of these conditions thus entered into with 
8. was shown to have been communicated to the 
other shareholders, but the fact of S.’s retirement 
was known to them, & there was no imputation of 
any fraudulent concealment. The name of 8., 
who had performed all the conditions on which 
leave to retire was granted to him, was removed 
from the list of shareholders at the end of 1849. 
Changes were afterwards made in the mode of 
carrying on the co.’s business, & dividends were 
received, but he was not informed of the changes, 
he never received a dividend, & he never was 
called on to take, Sc never did take, any part in 
the affairs of the co. In 1801 the co. was ordered 
to be wound up: — Held: (l)his name was 
rightly placed on the list of contributories ; (2) 
the effect of the clauses as to forfeiture was only 
to make the shares a security for calls ; (3) it was 
the duty of the directors to enforce their calls by 
every means, & it was a breach of trust to accept, 
under the pretence of a forfeiture, shares known 
to be valueless in discharge of money due from a 
shareholder known to be solvent. — Spaceman v. 
Evans (1808), L. R. 3 H. L. 171 ; 37 L. J. Ch. 752 ; 
19 L. T. 151, II. L. ; affg. 8. C. sub nom. Re 
Agriculturist Insurance Co., Spaceman's 

Case (1805), 5 New Rep. 385, L. C. 

Annotations : — As to (1) Consd. Re Agriculturist Cattle 
Insce., Belhaven’s Case (1865), 3 De G. J. & Sm. 41 ; 
Re Agriculturist Cattle Insce., Stanhope's Case (1866), 
L. K. 1 Ch. App. 161 ; Houldsworth v . Evans (1868), 
L. R. 3 H. L. 263. Expld. Evans v. Smallcombe (1868), 
L. R. 3 H. L. 249. Folld. Re Agriculturist Cattle Insce., 
Dixon’s Case (1869), 5 Ch. App. 79. Consd. British Sc 
Foreign Ry.# Plant Co. v. Ashbury Carriage & Iron Co., 
Smith v. Ashbury Carriage Sc Iron Co. (1869), 20 L. T. 
360 ; Re General Provident Assce., Cross's Case (1869), 
38 L. J. Ch. 583 ; Phosphate Lime Co. v. Green (1871), 
L. R. 7 C. P. 43 ; Re Phosphate of Lime Co., Austin's 
Case (1871), 24 L. T. 932. Apld. Re Bewley's Estate, 
Jefferys v . Jefferys (1871), 24 L. T. 177. Reid. Downes v . 
Ship (1868), L. li. 3 H. L. 343 ; Ex p. London Sc Colonial 
Co., Tooth’s Case (1868), 19 L. T. 599 ; Re Cobre Copper 
Mine Co., Kelk's Case, Pahlen's Case (1869), L. R. 9 Eq. 
107 ; Re Agriculturist Cattle Insce., Bush’s Case (1870), 

6 Ch. App. 246 ; Re Patent Paper Manufacturing Co.. 
Addison's Case (1870), 5 Ch. App. 294 ; Re Accidental 
Death Insce., Allin’B Case (1873), L. R. 16 Eq. 449 ; 
Ashbury Ry. Carriage Sc Iron Co. v. Riche (1875), L. R. 

7 H. L. 653 ; Re Esparto Trading Co. (1879), 12 Ch. D. 
191 ; Re London & Staffordshire Fire Insce. (1883), 24 
Ch. D. 149 ; Ho Tung v. Man On Insoe. (1901), 71 L. J. 
P. C. 46. As to (3) Reid. Re Phosphate of Lime Co., 
Austin's Case (1871), 24 L. T. 932 ; Re Republio of Bolivia 
Exploration Syndicate, (1914] 1 Ch. 139. Generally, 
Mentd. Re Agriculturist Cattle Insce., Stewart's Exors. 
Case (1866), 12 Jur. N. S. 611 ; Re Scottish Petroleum 
Co., Maclagan's Case (1882), 46 L. T. 880 : Re Argyle Coal 
& Cannell Co., Ex p. Watson (1885), 54 L. T. 233. 

2780. Power to forfeit for unpaid 
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calls — Forfeiture without reference to calls — 
Though calls unpaid.] — (1) A cancellation of 
shares was held not to be justified under a power 
to forfeit & extinguish for non-payment of calls, 
where, though in fact calls had not been paid, the 
cancellation was made at the request of the 
holders, & without reference to the question of 
calls. An ineffectual cancellation of shares will 
not be validated by the shares being returned to 
the Registrar of Joint-Stock Cos. as cancelled. 

(2) The circumstance that the cancellation took 
place seven years before the co. ceased to carry on 
business was held to be immaterial on the question 
of the liability of the holders as contributories. — 
Re Esparto Trading Co. (1870), 12 Ch. D. 191 ; 
sub nom . Re Esparto Trading Co., Finch & 
Goddard’s Cases, 48 L. J. Ch. 573 ; 28 W. R. 14G. 

Annotations : — As to (1) & (2) Consd. Rc Argylo Coal & 
Connell Co., Ex p. Watson (1885), 54 L. T. 2113. Generally , 
Bfentd. Re, Colombia Chemical Factory Manure & Phos- 
phate Works, Hewitt’s Case, Brett’s Case (1883), 25 Ch. D. 
283. 

See, generally , Sect. 21, sub-sect. 7, ante . 

2781. Non-compliance with terms of offer 

— Time for acceptance.] — At a meeting of a co. it 
was resolved that a large call should be made, <te 
that any shareholders who wished to retire, & 
accepted the terms proposed before a certain day, 
might pay a part of the call, & that then their 
shares should be forfeited for non-payment of the 
rest. A shareholder accepted these terms after 
the day lixed, & his shares were declared forfeited 
by the directors : — Held : though the share- 
holder might have been able to retire if he had 
accepted before that day, the directors had not 
power, under the circumstances, to declare the 
shares forfeited, & he remained a shareholder . — Rc 
Agriculturists’ Cattle Insurance Co., 
Stewart’s Case (1866), 1 Ch. App. 511 ; 35 

L. J. Ch. 750 ; 14 L. T. 841 ; 12 Jur. N. S. Oil ; 
14 W. R. 954, L. C. 

2782. .] — Where a general meet- 

ing of the shareholders of a co. had agreed to 
certain conditions on which dissenting members 
were to be allowed to retire from the co., one of 
which lixed the date at which assent to the 
arrangement was to be declared : — Held : (1) that 
date was an essential part of the proceeding, & 
the directors had no power, after the expiration of 
that date, to receive proposals & enter into 
arrangements with any member who desired to 
retire but had not expressed his wish to do so 
within the stipulated time ; (2) where share- 

holders know that their directors have been 
exceeding their legal powers & take no steps in 
the matter, but allow the things done to remain 
unimpeached for years, they must be taken to 
have retrospectively sanctioned what has been 
done. — Houldsworth v. Evans (1868), L. R. 
3 H. L. 263 ; 37 L. J. Ch. 800 ; sub nom . IIoulds- 
worth v . Evans, Re Agriculturists’ Cattle 
Insurance Co., 19 L. T. 211, H. L. 

Annotations : — As to (2) Reid. Rc Agriculturist Cattle lnsco. 

Co., Dixon’s Case (1869), 21 L. T. 288 ; Murray v. Bush 
(1873), 22 W. R. 280 ; Ashbury Ry. Carriage & Iron Co. 
v. Riche (1875), L. R. 7 H. L. 653 ; Ho Tung v. Man On 
Insce. (1901), 71 L. J. P. C. 46. 

2783. Shareholder no longer treated 

as member.] — Spaceman v. Evans, No. 2779, ante . 

2784. Valueless shares accepted in dis- 

charge of shareholder’s liability.] — Spaceman v. 
Evans, No. 2779, ante. 

2785. Resolution for forfeiture — Name not 

removed from register.] — Fifty shares in a co. were 
registered in the joint names of a father & son on 
their application, & they paid £150 by way of 
deposit & allotment money. Shortly afterwards 
a call of £2 a share was made. The father became 


a director, & having, as he said, discovered that 
the co. was formed under circumstances of gross 
fraud, wrote to the chairman warning the directors 
against involving the shareholders in any fresh 
liability. Shortly after, he resigned his seat as 
director. Two months afterwards, the call being 
unpaid, the father wrote to the chairman, request- 
ing the directors to declare the shares forfeited ; 
& said that he & his son must be satisfied that 
their names were taken off the register. A 
resolution was thereupon passed that the shares 
be forfeited ; but the names were not removed 
from the register of shareholders, & were on it 
when the winding-up order was made more than 
a year afterwards. No steps were taken on one 
! side to enforce the call, or on the other to recover 
the deposit & allotment money. Upon summons 
by the official liquidator, that the names might be 
settled on the list of contributories: — Held: (1) 
the so-called forfeiture of shares was void ; & 
resps. must be settled on the list of contributories ; 
(2) the costs of a contest by a person disputing 
his liability to be a contributory, & failing, must, 
except under special circumstances, be paid by 
such contributory. — Re London & Provincial 
Starch Co., Gowers’ Case (1868), L. R. 6 Eq. 77 ; 
18 L. T. 283, 317 ; 16 W. R. 751. 

Sec, alsOy No. 2761, ante . 

2786. Under power of compromise — 

Membership conditional.] — W. was an olficial in 
Scotland of an English co. ; the co. desired to have 
a board of directors there. W. suggested to D., 
who lived in Scotland, to take shares & become 
one of the intended directors. D. objected on the 
ground that it was not a co. of limited liability ; 
W. assured him that he should be secured against 
loss, & that a bill was then about to be presented 
to Parliament to limit the shareholders’ liability. 

| D. thereon consented, & W. applied in his name 
| for ten shares, obtained an allotment of ten & 
j paid the deposit on them. This deposit was never 
repaid by D. to W. 1)., at W.’s request, signed a 
proxy paper, & also a receipt for a dividend, 

; which, however, was in fact paid to W. The bill 
in Parliament was not passed. Some time after- 
wards a call was made on D. in respect of his 
shares, of which he took no notice ; another call 
was made ; he denied his liability, & desired W. 
to state the facts to the directors & to claim his 
discharge from liability. W. did so ; & the 
directors, who, by the resolution of a general 
meeting, possessed powers to make compromises in 
j disputes with shareholders, though not, in terms, 
to cancel shares, consented that, on D.’s paying a 
certain call then due, his shares should be can- 
celled. The money was paid, & D.’s name was 
struck out of the list, & a balance-sheet with his 
name struck out was presented at a general 
meeting as containing a list of persons whose 
shares had been cancelled. So things remained 
j till some years afterwards, when the co. was ordered 
to be wound up ; & D.’s name was put upon the 
list of contributories : — Held : it must be removed 
therefrom ; the directors had had the power to 
make a compromise of a disputed claim, this case 
came within the power, & the power had been 
bond fide & rightly exercised. — Dixon v . Evans, 
Re Agriculturist Cattle Insurance Co. 
(1872), L. R. 5 H. L. 606 ; 42 L, J. Ch. 139, H. L. ; 
affg. S. C. sub nom . Re Agriculturist Cattle 
Insurance Co., Dixon’s Case, 5 Ch. App. 79, 
L. J. 

Annotations : — Refd. Mother Lode Consolidated Gold 

Mines v. Hill (1903), 19 T. L. R. 341 ; Holsworthy U. C. 

v. Holsworthy R. C., [1907] 2 Ch. 62. Mentd. Re Norwich 

Provident InBce. Soc., Bath’s Case (1878), 8 Ch. D. 334. 

Compare No. 2729, ante . 
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Sect, 27. — Forfeiture of shares: Sub-sects, 4 & 5, 
A. &B . (a), (&).] 

2787. Effect of lapse of time.] — Re Agricul- 
turist Cattle Insurance Co., Stanhope’s Case, 
No. 2777, ante . 

2788. .] — Evans v. Smallcombe, No. 2778, 

ante . 

2789. .] — Houldsworth v. Evans, No. 

2782, ante . 

2790. .] — Re Esparto Trading Co., No. 

2780, ante . 

See , further , Sub-sect. 5, B. (6), posf, <fc compare 
Sect. 26, sub-sect. 1, B., ante . 


Sub-sect. 5. — Effect of Forfeiture. 

A, Liability of Member . 

2791. As contributory — Requirements as to 
membership not complied with — Deed of settlement 
not executed.] — Shares were allotted to B. in respect 
of which he paid calls, but he was not a party to, 
A did not execute, the deed of settlement, The 
deed empowered the directors, in case the parties 
thereto, or the persons named in the sched., did 
not execute the deed, to declare their shares 
forfeited, but there was no sched. to the deed. The 
directors, in consequence of B.’s refusal to execute 
tlie deed, after giving him notice, declared his 
shares forfeited ; & B. paid no further sums in 
respect of the shares : — Held : B. was not a 
contributory. — Re Kollmann’s Railway Loco- 
motive & Carriage Improvement Co., Ex p. 
Beresford (1850), 2 Mac. & G. 197 ; 2H.& Tw. 
888 ; 19 L. J. Oh. 332 ; 15 L. T. O. S. 429 ; 14 
Jur. 655 ; 42 E. R. 76. 

Annotations: — Consd. Re Kollniann’s Ry. Locomotive & 

Carriage Improvement Co., Ex p. Bailv (1850), 20 L. J. Oh. 

145 ; Re National Patent Htoam Fuel Co., Barton’s Case 

(1859), 4 Drew. 535. 

2792. Forfeiture for non-pay- 

ment of calls.] — A. took shares in a joint-stock co. 
& paid a deposit & a call, but did not execute the 
deed of settlement. A further call was made, 
which A. did not notice. The deed of settlement 
contained clauses authorising the directors to 
declare shares forfeited for non-payment of calls, 
& for not executing the deed of settlement. The 
directors declared A.’s shares to be forfeited for 
non-payment of calls. The co. was ordered to be 
wound up : — Held : A. was not a contributory. — 
Re Kollmann’s Railway Locomotive & Car- 
riage Improvement Co., Ex p. Baily (1850), 
20 L. J. Ch. 145 ; 16 L. T. O. S. 259 ; 15 Jur. 29. 

2793. Liability as present member— Calls 

unpaid at date of forfeiture.]— The arts, of assocn. 
of a co. provided that the forfeiture of a share 
should involve the extinction of all interest in, 
& all claims against, the co. in respect of the share ; 
but that any member whose shares had been 
forfeited should be liable to pay to the co. all 


calls owing on such shares at the time of such 
forfeiture: — Held: (1) the former owner of for- 
feited shares could not be placed on the list of 
contributories as a present member, in respect 
of the calls owing on his shares at the time of 
forfeiture ; (2) no person can be settled on the 
list of contributories as a past member until it 
has been actually ascertained that the present 
members are unable to satisfy the contributions 
required to be made by them. 

(3) The word “ unpaid ” in clause 4 of 1862 Act, 
s. 38, does not mean “ unpaid at the time of 
winding up,” but applies to a case of calls unpaid 
on shares forfeited prior to the winding up . — Re 
Blakely Ordnance Co., Needham’s Case (1867), 
L. R. 4 Eq. 135 ; 36 L. J. Ch. 665 ; 16 L. T. 472. 

Annotations: — As to (1) Reid. Aberaman Ironworks v. 

Wiokens (1868), 18 L. T. 305 : Re Goy, Farmer v. Goy 

(1900), 83 L. T. 309 ; Ladies’ Dross Asbocu. v. Pulbrook, 

[1900] 2 Q. B. 376. 

2794. Liable as past member — Forfeiture 

for calls made after transfer.] — Shareholders in a 
co. limited by shares transferred their shares 
within a year before the commencement of the 
winding up of the co. Calls were made on the 
transferees which they failed to pay, & the shares 
were duly forfeited by the directors for the benefit 
of the co. : — Held : the transferors were liable to 
be placed on the list of contributories as past 
members of the co . — Re Accidental & Marine 
Insurance Corpn., Bridger’s Case & Neill’s 
Case (1869), 4 Ch. App. 266 ; 38 L. J. Ch. 201 ; 
19 L. T. 624 ; 17 W. R. 216, L. JJ. 

Annotation : — Apld. Re Blakely Ordnance Co., Creyke’B 

Case (1869), 6 Ch. App. 63. 

2795. .] — (1) The arts, of a co. 

provided that shares may be forfeited for non- 
payment of a call, & that the forfeiture of any 

' share should involve the extinction of all interest 
in & all claims & demands against the co. in respect 
of the share, & all other rights incident to the 
share. C. was the original holder of shares which 
were forfeited for non-payment of a call less than 
a year before the winding up of the co. : — Held: 
C. was properly placed upon the list of past 
members as a contributory. 

(2) The liability of a past member is entirely 
created by 1862 Act, & it is immaterial whether 
his shares have been transferred or have been 
extinguished by forfeiture . — Re Blakely Ord- 
nance Co., Creyke’s Case (1869), 5 Ch. App. 63 ; 
39 L. J. Ch. 124 ; 21 L. T. 572 ; 18 W. R. 103, L. J. 

See , also , No. 2799, post 

2796. For call — Forfeiture after call made & 
before due.] — F aure Electric Accumulator Co., 
Ltd. v, Phillipart, No. 2049, ante . 

2797. Provision in articles for payment of 
interest on calls in arrear — Whether applicable to 
liability for calls on forfeiture .] — Re Blakely 
Ordnance Co., Stocken’s Case, No. 2100, ante . 

2798. Right of company to prove in bankruptcy 
of shareholder.] — A. was a shareholder in a joint- 
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g. As contributory — In winding up 
— Calls unpaid at date of forfeiture,] — 
Shareholders whose shares have been 
forfeited are not liable to be placed on 
list of contributories in winding-up 
proceedings, but may bo sued, if the 
arts, of assocn. so provide, for amount 
unpaid on calls made. — Re Wade (D.) 
Co. (1909), 2 Klta. L. R. 117.— CAN. 

h. .] — Where the power 

of forfeiting shares has been properly & 
legally exercised, the person whose 
shares have been forfeited is not liable 
to bo put on the list of contributories, 
on a winding-up. — S chktky v. Brad- 
shaw, 11919] 2 W. W. R. 885.— CAN. 


. •! — Re Acadia, Ltd., 

(1918] 3 W. W. R. 477.— CAN. 


1. Effect of Statute of Idmita- 

etons.] — By the arts, of assocn. of a co. 
it was provided that “ any member 
whose shares have been forfeited shall 
notwithstanding be liable to pay to the 
co. all calls, instalments, interest 8c 
expenses owing upon such shares at 
the time of such forfeiture.” Deft, 
was sued for calls on shares & Interest 
on such calls. The calls were made 
more than six years before the 
commencement of the action, but 
the shares had been forfeited only 
three years before : — Held : the above 
statute would not operate, 8c deft, was 
liable. — Gillespie & Co. v, Reid, 


[1905] V. L. R. 101.— AUS. 

m. As debtor to company — Plea 
of misrepresentation — Liquidation.] — 
Where shares in a co. are forfeited for 
non-payment of calls the holder 
becomes a debtor of the co., & is not 
barred by the liquidation of the co. 
from pleading in answer to the demand 
for payment of calls that he was 
induced to take the shares through the 
fraudulent misrepresentations of the 
co. — Mount Morgan Gold Mine v . 
M’Mahon (1891), 18 R. (Cfc. of Sess.) 
772 ; 28 So. L. R. 552.— SCOT. 

n. Calls unpaid at date of for- 
feiture — Due when made though payable 
by instalments .] — Shares of deft, were 
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stock bank, the deed of settlement of which pro- 
vided that ft any shareholder did not, on demand, 
pay all moneys which he owed to the bank, the 
directors might declare his shares forfeited for the 
benefit of the other proprietors, but that he should, 
notwithstanding such forfeiture, remain liable to 
pay the full amount of his debt. The directors 
gave A. a notice on Nov. 25 to pay on Dec. 2 a 
large sum which he owed them, in default of which 
his shares would be forfeited. On Nov. 28, he 
filed a declaration of insolvency, & was adjudged 
bkpt. on the following day. On Dec. 3 the 
directors forfeited his shares. On the bank coming 
in to prove, the comr. held the forfeiture invalid, 
& admitted the proof for the amount of the debt 
less the value of the shares, as in the case of a 
\ secured creditor s — Held : the validity of the 
forfeiture, if questioned, must be tried in an inde- 
pendent proceeding, & the proof must be admitted 
for the full amount of the debt, without prejudice 
to the right of the assignees to question the for- 
feiture. — He Andrew, Ex p. Bippon (1869), 4 
Ch. App. 639 ; 20 L. T. 936 ; 18 W. R. 1, L. J. 
Annotation : — Mentd. lie Westbourno-Grove Drapery & 

Furnishing Co. (1877), 25 W. R. 509. 

2799. As debtor to company — In winding up.] — 

(1 ) The arts, of assocn. of a co. provided that any 
member whose shares had been forfeited should, 
nevertheless, be liable to pay all calls owing upon 
the shares at the time of the forfeiture. Deft, 
had been the owner of shares in the co., but liis 
shares had been forfeited for non-payment of 
calls. More than a year after the forfeiture the 
co. went into liquidation, & deft, was then sued 
for the unpaid calls : — Held : notwithstanding the 
provisions of 1862 Act, s. 38 (1) (3), the action was 
maintainable, inasmuch as deft, was liable, not as 
a contributory, but as a debtor to the co. — 
Ladies’ Dress Assocn. v. Pulbrook, [1900] 2 
Q. B. 376 ; 69 L. J. Q. B. 705 ; 49 W. R. 0 ; 7 
Mans. 465, C. A. 

Annotation : — Mentd. lie Walker & Smith (1903), 72 L. J. Ch. 

572. 

B. Invalid Forfeiture . 

(a) Remedies. 

2800. Right to declaration that forfeiture void.] 
— (1) A tender accompanied by a protest is valid. 

(2) Where the directors of a co. have acted on a 
void forfeiture of shares, the holder is entitled to 
a declaration that the forfeiture is void, & to 
have the same cancelled. 

(3) He may sue on behalf of himself & all other 
shareholders to obtain that relief. — Sweny v. 
Smith (1869), L. B. 7 Eq. 324 ; 38 L. J. Ch. 446. 

2801. Parties to action — Plaintiffs — Shareholder 
may sue in representative capacity.] — S weny v. 
Smith, No. 2800, ante . 

Compare No. 7762, post. 

Restraint of forfeiture.] — See Sub-sect. 6, post . 

(5) Operation by way of Estoppel . 

2802. Against member — Acquiescence for several 
years — Partial absence abroad.] — In Feb. 1825, a 
joint-stock co. was established for the purpose of 
working a mine, the capital of which was to consist 


of 200 shares of £50 each. The directors had power 
to exact the full payment of £50 on each share, but 
if further aid were required, then they were to call 
a meeting of proprietors & submit to their decision 
the propriety of increasing the number of shares, 
or of taking such other steps as might appear 
advisable. Pltfs., who were shareholders, paid 
the full amount of their calls, but in Oct. 1862, 
were informed by the secretary of the co. that he 
had some time since mentioned to a person, who 
was pltfs.’ agent for payment of their calls, that in 
the previous July the directors had resolved to 
increase the amount of calls on each share. To 
this pltfs. objected, & refused to pay the additional 
calls. An altercation by letter ensued till about 
Aug. 1828, when pltfs., as they alleged, left the 
country. In July, 1828, their shares were declared 
forfeited. The other shareholders then continued 
to work the mine, but the concern was unsuccessful 
till 1835, when it began to make an increasing 
profit. In Nov. 1837, pltfs., as they alleged by 
their bill, returned to this country. In Sept. 
1838, they filed their bill to be let into the receipts 
of the profits with the other shareholders. It did 
not appear in evidence whether pltfs. were absent 
from this country, or where they were, between 
Aug. 1828 & Nov. 1837, except that it was 
admitted by defts. that in 1828 they were in 
Jersey. Many acts of irregularity & misconduct 
in the management of the concern during the 
interval were admitted by defts., &, amongst others, 
the fact that, during a great portion of that period, 
the concern was managed by an insufficient 
number of directors. Pltfs. had no means, under 
the deed of settlement, of dissolving the society : — 
Held : pltfs., not having sufficiently accounted for 
their acts & conduct during the interval between 
Aug. 1828, & Nov. 1837, must be considered as 
having acquiesced in the conduct of the directors & 
other shareholders in the concern, & were not 
entitled to the relief sought by their bill. — Pren- 
PERGAST v. Turton (1841), 1Y.&C. Oh. Oas. 98 ; 
11 L. J. Ch. 22 ; 5 Jur. 1102 ; 62 E. B. 807 ; 
affd. (1843), 13 L. J. Ch. 268, L. C. 

Annotations : — Consd. Clarke & Chapman v. Hart (1858), 
6 II. L. Ca8. 633 : Garden Gully United Quartz Mining 
Co. i. McLister (1875), 1 App. Cub. 39 ; Rule v. Jewell 
(1881), 18 Ch. D. 660. Apia. Jones v. North Vancouver 
Land & Improvement Co., [1910] A. C. 317. Retd. Re 
Shadwoll Waterworks Co., Ex p. Dibbens (1869), 18 W. R. 
160. Mentd. Penny v. Pickwick (1852), 16 Beav. 246 ; 
Myers v. United Guarantee, etc. Co., United Guarantee, 
etc. Co. v , Cleland (1855), 7 De G. M. & G. 112 ; Whalley 
v. Whalloy (1860), 2 De G. F. & J. 310 ; Krlangcr v. 
New Sombrero Phosphate Co. (1878), 3 App. Cas. 1218; 
Palmer v. Moore, [1900] A. C. 293. 

2803. Shareholder a director & party 

to forfeiture proceedings.] — Jones v. North Van- 
couver Land & Improvement Co., No. 2153, ante . 

2804. Against company — Shareholder no longer 
treated as member — Acquiescence for several 
years — No dividends paid — Some shares reissued.] 
— A shareholder had retired from a co. in pursuance 
of an invalid arrangement for the forfeiture of 
shares, which had been proposed to the share- 
holders generally by circular. Twelve years 
afterwards the co. waj ordered to be wound up. 
The shareholder’s name had never during the 


forfeited for non-payment of call in 
Deo. 1900. In Oot. 1900, co. made 
a second call & sued deft. In Nov. 
1901, for amount of the second call 
before last two instalments had become 
due : — Held : the whole call was 
“ owing ” at the date of forfeiture & 
deft, was liable. — Land Mortgage 
Bank op Victoria, Ltd. v. McConnell 
(1902), 28 V. L. R. 19.— AUS. 

0. For call — During period of 


forfeiture — Liability of purchaser of 
forfeited •shares. ] — Calls cannot be made 
on forfeited shares during the period 
of their forfeiture. Semble : assuming 
that when a forfeited share is sold it 
ought not to be treated as paid up to the 
same amount as the non-forfeited 
shares on which the calls have been 
paid, then the person who buys such 
forfeited share may bo liable for the 
whole amount of unpaid capital, but 
not to pay the past calls. — Mobley v. 


Gore (1893), 19 V. L. U. 199.— AUS. 

PART III. SECT. 27, SUB-SECT. 5.— 

B. (a). 

p. Application to court to rectify 
register.] — The validity of a forfeiture 
of shares may ho inquired into by 
application to the oourt to rectify the 
register. — Graham Island Collieries, 
Ltd. v. McLeod (1914), 27 W. L. R. 
227.— CAN. 
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Sect. 27. — Forfeiture of shares : Sub-sect, 5, B. (b) ; 
sub-sects. (5, 7 (Sc 8. Sect . 28 : Sub-sect, 1, A.] 

interval been upon the register, nor had any pay- 
ment been made to him in respect of the dividends 
which had been paid to continuing shareholders, 
& some of his shares had actually been allotted to 
other persons who were registered in respect of 
them & received the dividends. It did not 
appear that any debt existed at the date of the 
winding-up order, which had been contracted 
before the shareholder’s retirement : — Held : it 
was too late to question the regularity of the 
forfeiture, & the retired shareholder was not a 
contributory . — Re Agricultural Cattle Insur- 
ance Co., Brotherhood’s Case (1862), 4 De G. F. 
& J. 506 ; 31 L. 3. Ch. 861 ; 7 L. T. 142 ; 8 Jur. 
N. S. 926 ; 10 W. It. 852 ; 45 E. R. 1304, L. 3J. 

Annotations : — Distd. Jie Agriculturists’ Cattle Insce., 
Stewart’s Case (1866), 1 Ch. App. 511. Oonsd. Re Agricul- 
turist Cattle Iiihco., Stanhope’s Case (1866), 1 Ch. App. 
161 : Spackman v. Evans (1868), L. R. 3 H. L. 171. 
Refd. Re Agriculturist Cattle Insco., Belhavcn’s Case 
(1865), 3 De G. J. & Sni. 41 ; Evans v. Smallcombe (1868), 
L. It. 3 11. L. 249 ; Re Agriculturist Cattle Insce., Dixon’s 
Case (1869), 21 L. T. 288 ; Phosphate of Lime Co. v. 
Green (1871), L. R. 7 C. P. 43. Mentd. Re General 
Provident Assce., Cross’s Case (1869), 38 L. J. Ch. 583; 
Re Accidental Death Insce., Allin’s Case (1873), L. R. 16 
Eq. 449. 

2805. Forfeiture for non-payment of 

call after invalid conversion — Protest by member 
but no action taken by company.] — Re Financial 
CORPN., FEILING’S & RlMINGTON’S CA8E, KING’S 
Case, Holmes’s, Pritchard’s & Adams’s Cases, 
No. 1447, ante . 

2806. Shares shown as forfeited in 

balance sheet.] — Where shares have been clearly 
treated by the directors of a public co. as forfeited, 
such as giving credit in their report & balance- 
sheet for moneys received in respect of shares 
which had been forfeited, the parties who originally 
held the shares will not be considered as con- 
tributories. — Re State Fire Insurance Co., 
Webster’s Case (1862), 32 L. J. Ch. 135 ; 7 L. T. 
618 ; 11 W. R. 226. 

Annotation : — Keid. Re East Kongsberg Co., Bigg’s Case 
(1865), L. R. 1 Eq. 309. 

Presumption that forfeiture valid — After lapse 
of time.] — See No. 2754, ante. 

Sec , further , Sub -sect. 4, ante . i 


Sub-sect. 6. — Restraint op Forfeiture. 

2807. Time for taking proceedings — Whether j 
before forfeiture threatened.] — Hopkinson v , j 
Mortimer, Harley & Co., Ltd., No. 2168, ante. 

2808. By injunction — When granted — Threat of 
forfeiture while action for rescission pending — j 
Amount of call paid into court.] — Ripley v. Paper 
Bottle Co., No. 2140, ante . 

2809. .] — Lamb v . Sam- 

bas Rubber & Gutta Perciia Co., Ltd., No. 2150, 
ante. 

2810. .] — Charkon, Ltd. 1 

v. Indian Motor Taxi-Cab Co., No. 2152, ante. i 

2811. .] — Jones v . Pacaya 

Rubber & Produce Co., Ltd., No. 2151, ante. 

Compare Nos. 8110, 8300, post. 

Remedies for invalid forfeiture.] — See Sub-sect. 

5, B. (a), ante. 


Sub-sect. 7. — Rescission op Forfeiture. 

2812. By liquidator — By agreement with share- 
holder.] — Re China S.S. Co., Dawes’ Case, No. 
2767, ante . 

2813. By company — Against wish of member — 

Member not subjected to liability.] — The arts, 
of a co. provided that on non-payment of a call 
on shares the directors might forfeit the shares ; 
that the forfeited shares should be the property 
of the co. ; that before the shares were disposed of 
the directors might “ annul the forfeiture ” upon 
such conditions as they thought fit ; & that 

withstanding the forfeiture the shareholder should 
be liable to pay all calls, interest, & expenses 
owing in respect of the shares at the time of for- 
feiture. The directors passed a resolution forfeit- 
ing the shares of L. for non-payment of a call, & 
gave him notice of the forfeiture. On demand 
L. paid the call, interest, & expenses, & at the 

! same time wrote that he repudiated any further 
| liability on the shares. Nine months afterwards 
j the directors passed a resolution purporting to 
rescind the forfeiture & giving notice to L. that he 
was registered in respect of the shares. L. replied 
declining to have his name reinstated as owner of 
the shares : — Held : the co. had no power adversely 
to L. to reinstate him with the liability of a share- 
holder. — Re Exchange Trust, Ltd., Lark- 
worthy’s Case, [1903] 1 Ch. 711 ; 72 L. J. Ch. 
387 ; 88 L. T. 56 ; 10 Mans. 191. 

2814. At option of shareholder — On application 
in writing & payment of arrears of calls — Applica- 
tion not in writing — Payment by cheque.] — 
Directors who were empowered by the arts, of 
assocn. to remit the forfeiture of shares upon such 
terms as they might think fit, gave notice to a 
shareholder whose shares had been forfeited for 
non-payment of a call, that if an application in 
writing were made to the board, such application 
to be made not later than the evening of May 10, 
& accompanied by the amount of the call & interest 
at 10 per cent., the directors would remit the for- 
feiture ; & concluding : “ N.B.— The directors 

have no power to remit the forfeiture after May 
11” : — Held : the tender of a cheque for the 
proper amount at the office of the co. about 3.45 

p.m. on May 10, accompanied by no written 
application for remission of the forfeiture, was a 
sufficient compliance with the requisitions of the 
notice, although such cheque was not paid into 
the co.’s bankers until the morning of May 11. — 
Re Quebrada Co., Ltd., Clarke’s Case (1873), 
42 L. J. Ch. 277 ; sub nom. Re New Quebrada 
Co., Ltd., Clarke’s Case, 27 L. T. 843 ; 21 W. R. 
429. 

Sufficiency of tender & payment.] — See, generally , 
Contract, Vol. XII., pp. 319 ct seq., 454 ct seq. 


Sub-sect. 8. — Reissue op Forfeited Shares. 

2815. Power to reissue — At less than nominal 
value — Whether issue at discount.] — (1) Original 
shares that have been forfeited by the co. for non- 
payment of calls can be resold by the directors for 
less than the nominal value without a contract 
registered in accordance with 1867 Act, s. 25. 

(2) Calls due from a shareholder who is also the 


PART III. SECT. 27, SUB-SECT. 7. 

q. On payment of arrears of calls 
— Right to set off dividends .) — Shares in 
a co. were declared forfeited, for non- 
payment of calls. On petition filed to 
redeem them, the redemption was 
decreed, on payment of all arrears of 
calls, & of interest thereon : — Held ; 


the owner of the shares was entitled 
to sot off, as against such arrears of 
calls, & interest, the amount of all 
dividends which, but for default in 
payment of calls, would have been 
payable in respect of such shares, in 
proportion to the capital paid up. — 
Turner v. Dublin & Belfast 


Junction By. Co. (1854), 4 I. Ch. R. 
194.—IR. 

PART III. SECT. 27, SUB-SECT. 8. 

r. Effect of re-issue.) — Shares in 
a co. were forfeited for nonpayment 
of cabs. The calls were subsequently 
paid & the forfeited shares reissued to 
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solr. of the co. may be set off against his bill of 
costs. 

(3) Directors with power to accept payment in 
advance of calls authorised their solr. R., who was a 
shareholder, to pay the claims of three pressing 
creditors, amounting to £250. R. paid these 
creditors & took from the directors a receipt for 
the amount “ in prepayment of calls.* * These 
creditors were paid when the insolvency of the co. 
was admitted but before the presentation of the 
winding-up petition. The official liquidator 
having made a call which amounted in R.’s case 
to £320 :—Held : the £250 was a valid payment 
pro tanto , in advance of calls, & not a fraudulent 
preference, & R. was only liable for the balance. — • 
Re Exchange Banking Co., Ltd., Ramwell’s 
Case (1881), 50 L. J. Oh. 827 ; 45 L. T. 431 ; 
29 W. R. 882. 

Annotation: — As to (1) Reid. Randt Gold-Mining Co. v. 

Now Balkis Eerstoling (1901), 71 L. J. K. B. 346. 

2816. Credit given for amount 

already paid.] — Where a limited co. has power to 
forfeit shares for non-payment of calls, & sell, 
re-allot, & dispose of them in such manner as the 
directors think fit, it can, in re-allotting forfeited 
shares partly paid-up, give credit for the money 
already received in respect of the shares. Such a 
transaction is not an issue of shares, & is not 
contrary to the principle that a co. under the Cos. 
Acts cannot issue shares at a discount. — Morrison 
v. Trustees, Executors & Securities Insurance 
Corpn. (1898), 68 L. J. Ch. 11 ; 79 L. T. 605 ; 15 
T. L. R. 34 ; 43 Sol. Jo. 41 ; 5 Mans. 356, C. A. 
Annotations : — Consd. Randt Gold -Mining Co. v. Now Balkis 

Eersteling (1901), 71 L. J. K. B. 346. Apld. He Victoria 

(Malaya) Rubber Estates (1914), 58 Sol. Jo. 706. 

See, generally , Sect. 20, sub-sect. 1, ante. 

2817. At full value — Though partly paid.] 

— It was provided by one of the arts, of assocn. 
of a co. that every share which should be forfeited 
should thereupon become the property of the co. 
& the directors might sell, re-allot or otherwise 
dispose of the same upon such terms & in such 
manner as they should think fit. On a petition 
for reduction of capital : — Held : the forfeited 
shares could be treated as unissued & with nothing 
paid thereon, although the sum of £82 Is. 6 d. had 
in fact been paid in respect of them . — Re Victoria 
(Malaya) Rubber Estates, Ltd. (1914), 58 
Sol. Jo. 706. 

2818. Effect of reissue — As preference shares — 
Issue of preference shares ultra vires.] — The 

directors, with the approbation of a general 
meeting of a co., reissued certain shares, pur- 
porting to be shares entitled to preference interest, 
some of which shares were taken by A., & by him 
sold to B. as preference shares. The directors, 
however, had no power to issue such preference 
shares : — Held : nevertheless B. was a contributory. 
— Re National Patent Steam Fuel Co., Ex p. 
Worth (1859), 4 Drew. 529 ; 28 L. J. Ch. 589 $ 
33 L. T. O. S. 87 ; 5 Jur. N. S. 504 ; 7 W. R. 281 ; 
62 E. R. 203. 

Annotations : — Mentd. He Royal British Bank, Ex p. Frowd 

(1861), 30 L. J. Ch. 322 ; Re Overend, Gurney, Ex p. 

Oakes 8c Peek (1867), L. R. 3 Eq. 576. 

2819. Right to vote — While calls remain 

unpaid— Calls payable by former member.] — 

Where the arts, of assocn. of a co. provide that 
after forfeiture of shares for non-payment of calls 
the co. shall be entitled to recover the calls from 
the original holder, & also that no member shall 
have a vote so long as any calls, or other sums, are 
due & payable in respect of any share, the calls 


upon a forfeited share are “ sums due in respect 
thereof,*’ & the purchaser from the co. of forfeited 
shares cannot vote so long as the calls have not 
been recovered from the former shareholder. — 
Randt Gold Mining Co., Ltd. v. Wainwright, 
[1901] 1 Ch. 184 ; 70 L. J. Ch. 90 ; 84 L. T. 348 ; 
17 T. L. R. 29 ; 45 Sol. Jo. 60 ; 8 Mans. 61. 

2820. Liability in respect of calls — Shares 

taken to enable company to be registered — For- 
feiture by agreement.] — Re London & County 
Assurance Co., Ex p. Jones, No. 2775, ante . 

2821. Reissue discharged from all 

prior calls — Prior call for whole amount unpaid — 
Subsequent fresh call.] — When shares which have 
been forfeited for non-payment of a call are sold, 
<fc a certificate of proprietorship is delivered to the 
purchaser under 1862 Act, Table A., art. 22, 
stating that he is to be deemed to be the holder of 
the shares “ discharged from all calls due prior to 
the date ** of the certificate, he is liable for the 
payment of future calls duly made. — New Balkis 
Eersteling, Ltd. v. Randt Gold Mining Co., 
[1904] A. G. 165 ; 73 L. J. K. B. 384 ; 90 L. T. 
494 ; 52 W. R. 561 ; 20 T. L. R. 396 ; 48 Sol. Jo. 
368, H. L. ; 11 Mans. 159 ; ajfg. S. C. sub nom . 
Randt Gold Mining Co. v . New Balkis Eer- 
steling, Ltd., [1903] 1 K. B. 461, C. A. 

Annotation : — Mentd. Re WcBt Count Gold Fields, Rowe’s 

Trustee’s Claim, [19061 1 Ch. 1. 

2822. New member entitled to be 

credited with subsequent payments by former 
member.] — Where a co. in pursuance of its arts, of 
assocn. has forfeited shares for non-payment of 
calls, & the arts, provide that notwithstanding 
forfeiture the ex-shareholder shall be liable to pay 
the amount of the calls, & the shares are subse- 
quently re-allotted to another person, that person 
is entitled on the winding up of the co. to be 
credited with all sums paid by the previous holder, 
whether in respect of money paid by him as a share- 
holder in respect of the shares, or as a debtor in 
respect of his liability under the arts, to pay calls 
notwithstanding forfeiture . — Re Randt Gold 
Mining Co., [1904] 2 Ch. 408 ; 73 L. J. Ch. 598 ; 
91 L. T. 174 ; 53 W. R. 90 ; 20 T. L. R. 619 ; 
12 Mans. 93. 


Sect. 28.— DIRECTORS. 

Sub-sect. 1 . — Appointment. 

A . Who are Eligible. 

2823. Undischarged bankrupt — Articles pro- 
viding for vacation of office on bankruptcy — 
Eligible.] — (l) No. 114 of the arts, of a co. provided 
that all acts done at any meeting of directors or 
by any person acting as a director should, not- 
withstanding that it should be afterwards dis- 
covered that there was some defect in the 
appointment of such directors or persons acting 
as aforesaid, or that they or any of them were 
disqualified, be as valid as if every such person 
had been duly appointed & was qualified to be 
a director. T., N., & S., the de facto directors, 
made a call, payment of which was resisted by 
some of the shareholders on the ground that T., 
N., & S., were not de jure directors. To show 
that they were not, various irregularities were 
alleged, the most important of which was that 
N. had according to the arts, vacated his office by 
parting with all his shares. After six days he 
acquired other shares sufficient for a qualification, 

ukr Motor Bus Co., Ltd. (In 
Liquidation), [19211 N. Z. L. R. 263, 
— N.Z. 


tbe shareholders. The co. went Into 
voluntary liquidation : — Held : the 
reissue of the shares to the persons 

J . — YOU IX. 


who had forfeited them entitled those 
shareholders to share in the distribution 
of the co.’s assets. — Re Point Chkva* 


F F 
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& continued to act as a director. His co-directors, 
who had power to fill up the casual vacancy 
occasioned by his parting with his shares, did not 
formally reappoint him, but all along treated him 
as a director ; & it did not appear that they ever 
knew that for six days he had not been a share- 
holder : — Held : a clause such as art. 114 did not 
operate only as between the co. & outsiders, but 
also as between the co. & its members, & was 
sufficient to cover such irregularities as those 
alleged, & the call was valid. 

(2) T. was an undischarged bkpt. One of the 
arts, provided that a director should vacate his 
office if he became bkpt. : — Held : this did not 
prevent the appointment of bkpt. to be a director. 
— Dawson v . African Consolidated Land & 
Trading Co., [1898] 1 Ch. 6 ; 67 L. J. Ch. 47 ; 
77 L. T. 392 ; 46 W. R. 132 ; 14 T. L. R. 30 ; 
42 Sol. Jo. 45 ; 4 Mans. 372, C. A. 

2824. Limited company.] — A co. registered 
under 1862 Act need not have any directors, & 
there is nothing in the Cos. Acts prohibiting the 
appointment of a limited co. as a director or 
manager of another co. — Re Bulawayo Market 
& Offices Co., Ltd., [1907J 2 Ch. 458 ; 76 L. J. Ch. 
673 ; 97 L. T. 752 ; 23 T. L. R. 714 ; 51 Sol. Jo. 
703 ; 14 Mans. 312. 

Disqualification.] — See Sub-sect. 8, C., post . 

B. Power and Mode of Appointment 
(a) By Subscribers to Memorandum . 

2825. Time for exercise — After incorporation of 
company.] — The subscribers to the memorandum 
of assocn. of a co. met, & before the registration of 
the co., purported to appoint certain persons as 
directors. The co. was then registered, but with- 
out arts, of assocn., and it was therefore governed 
by the regulations in Table A to 1862 Act. Rely- 
ing on this appointment these directors objected 
to their management of the affairs of the co. being 
interfered with by certain persons who set up that 
they had been appointed directors after regis- 
tration of the co. Art. 52 of Table A provides 
that “ the number of directors, & the name of the 
first directors, shall be determined by the sub- 
scribers of the memorandum of assocn.” : — Held : 
this can apply only to empower the subscribers to 
appoint directors after the co. has been registered. 
Table A cannot have any application to regulate 
a co. before its incorporation. The co. has no 
existence until registration. — M oller v, MacLean 
( 1889), 1 Meg. 274. 

2826. After first ordinary meeting & 

adjourned meeting held.] — (1) Art. 58 of Table A to 


1 862 Act, providing that “ at the first ordinary 
meeting after the registration of the co. the whole 
of the directors shall retire from office,” does not 
apply to mere de facto directors ; nor does it 
apply to subscribers of the memorandum of assocn. 
who, not having appointed directors under art. 62, 
are, by art. 53, “ deemed to be directors ” ; it 
only applies to directors who have been duly 
appointed under the arts. 

(2) Art. 62 does not apply so as to continue mere 
de facto directors as directors till the ordinary 
meeting in the year next after that in which a 
meeting has been held at which an election of 
directors ought to have taken place, when no 
directors have been elected either at such earlier 
meeting or the adjournment thereof. 

(3) The power given by art. 52 to the subscribers 
of the memorandum, to determine who shall be 
the first directors, remains in force notwithstanding 
the first ordinary meeting after registration & the 
adjourned meeting held seven days afterwards, 
have been held without any directors being 
appointed thereat. 

(4) Art. 35, prescribing seven days* notice for sum- 
moning a meeting, only applies to general meetings 
of the co. Table A contains no special provision 
as to summoning meetings of subscribers of the 
memorandum of assocn., & only reasonable notice 
of such meetings is necessary. — John Morley 
Building Co. v. Barras, [1891] 2 Ch. 386 ; 60 
L. J. Ch. 496 ; 64 L. T. 856 ; 39 W. R. 619. 

2827. Where appointment by resolution at 
meeting —Whether notice of meeting necessary — 
Under 1862 Act, Table A., art. 35.] — John Mor- 
ley Building Co. v . Barras, No. 2826, ante . 

2828. — — Under special article.] — A co. 

was registered on Feb. 17, 1897, under the Cos. 
Acts, & on Feb. 18 a meeting of the subscribers to 
the memorandum of assocn. was held, at which 
one of the subscribers was appointed a director, & 
he afterwards acted as such. By the arts, of 
assocn. of the co., Table A of 1862 Act, so far as it 
dealt with the appointment of the first directors,, 
was expressly excluded, but the arts, contained no 
provisions in substitution therefor. By the arts, 
seven days* notice of any meeting was necessary. 
The person so appointed as a director assigned to 
pltf. the fees alleged to be due to him as such : — 
Held : as seven days’ notice of the meeting was 
not & could not have been given, the appointment 
of the director was invalid, & neither he nor his 
assignees could sue the co. for his fees, or upon a 
quantum meruit for services rendered. — Woolf v. 
East Nigel Gold Mining Co., Ltd. (1905), 21 
T. L. R. 660. 

2829. Necessity for quorum — Majority of 

subscribers.] — A co. registered under 1856 Act, 


PART III. SECT. 28, SUB-SECT. 1.— A. 

2824 i. Limited company.) — Where 
the arts, of a oo. empower a single di- 
rector to govern, a limited co. may 
he appointed to perform the duties 
Sc powers usually performed by in- 
dividuals appointed as directors. — 
Bank of Ireland v . Coqry Spinning 
Co., [1900] 1 I. R. 219.— IR. 

s. Legatee of shares of deceased 
director — Act requiring three directors — 
Only three shareholders .) — The Act of 
incorporation of a co. provided that 
there should not be less than three 
directors, each of whom should be a 
shareholder. The corpn. consisted of 
three shareholders, who were the 
directors. Upon the death of one a 
meeting was called to appoint a new 
director, when S., to whom the deceased 
director had bequeathed his shares, 
was declared elected by one of the two 
directors, although the other refused 


to concur in the appointment : — Held : 
no election was necessary to make S. 
a director, there being only throe share- 
holders each of whom was qualified to 
be a director. — K iely v . Kikly (1878), 
3 A. E. 438.— CAN. 

t. Provisional directors.) — When 
deft. co. beoame Incorporated certain 
parties were called provisional direc- 
tors. No bye-laws were adopted, no 
directors elected, nor any subsequent 
proceedings taken : — Held : these 
directors were the directors of the co. — 
Muldowan v . German Canadian 
Land Co. (1909), 10 W. L. R. 561.— 
CAN. 

a. Partners of firm.) — The arts, of 
assocn. of a one-ship eo. provided : 
“ That the partners for the time being 
of B. & Co. shall be the first managers 
of the co. : — Held : the individuals 
who were partners of B. 3c Co. at the 
time when the co. was incorporated. 


remained managers till death, resigna- 
tion, disqualification, or removal, 
quite irrespective of any changes in 
the constitution of the B. Co, — Duff 
t>. S.S. Overdale Co., Ltd. (1915), 52 
So. L. R. 849. — SCOT. 

PART III. SECT. 28, SUB-SECT. 1.— 

B. (a). 

b. Power not exercised — Sub- 
scribers to act in default of exercise .J-— 
By the arts, of assocn. of a oo. It was 
provided that the first directors should 
be appointed in writing, under the 
hands of not less than four of the sub- 
scribers to the memorandum of assocn., 
Sc that, untU directors were appointed, 
the subscribers to the memorandum of 
assocn. should have the power of, Sc 
might act as, directors. The oo. 
made application for the purpose of 
obtaining powers to carry out their 
undertaking. The application was 
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brought an action against a shareholder for calls 
under sect. 22 of that Act. It was proved that the 
co. was formed to consist of 240 shares of £20 each ; 
that it was provided by the arts, of assocn. 
Art. 44, u The number of directors shall be five, 
three of whom shall form a quorum, <fe the names 
of the first directors shall be determined by the 
subscribers of the memorandum of assocn. ; 
Art. 46, Until directors are appointed the sub- 
scribers of the memorandum of assocn. shall for 
ail purposes of this Act be deemed to be directors.” 
Seven persons subscribed the memorandum of 
assocn. At a meeting of which three only of thorn 
were present, five of their number, of whom deft, 
was one, were appointed directors of the co. 
Deft, attended meetings as a director. A call was 
made at a meeting at which three only of the 
persons so chosen as directors were present. At 
this time only 68 shares had been subscribed for : — 
Held : deft, was not liable to an action for calls, 
because the directors had not been duly appointed ; 
Sc the persons who made the call were not a 
quorum of the subscribers of the memorandum of 
assocn. — Howbeach Coal Co., Ltd. v. Teague 
(1800), 6 H. & N. 151 ; 2 L. T. 187 ; 6 .Tur. N. S. 
276 ; 8 W. R. 264 ; 157 E. R. 1 136 ; sub nom.. 
Howbeach Coal Co. v. Teague, Howbeacii Coal 
Co. v . Bennett, 29 L. J. Ex. 137. 

Annotations : — Consd. DawBon v. African Consolidated Land 
& Trading Co.. 11898] 1 Ch. 6. Reid. York Tram. Co. v. 
Willows (1882), 8 Q. B. D. 685 ; Re London & Southern 
Counties Freehold Land Co. (1885), 31 Ch. D. 223 ; 
Briton Medical, General & Life Absocu. v. JoneB (2) (1889), 
Cl L. T. 384. Mentd. Ornamental Pyrographic Wood- 
work Co. v . Brown (1863), 2 H. & C. 63 ; Re English, etc., 
Bolling Stock Co., Lyon’s Case (I860), 35 Beav. 646 ; Re 
Liverpool Household Stores Asbocij. (1890), 59 L. J. Ch. 
616. 

2830. .] — The arts, of assocn. of 

a co. followed Table A. of 1862 Act ; clauses 52 
Sc 63 of that table being to the effect that the 
number of directors shall be determined by the 
subscribers of the memorandum of assocn., Sc that 
until directors are appointed the subscribers of the 
memorandum of assocn. shall be deemed to be 
directors* There was also a special article that 
the number of directors should not be less than 
three nor more than ten, & that two should form 
a quorum. Directors were appointed at a meeting 
attended by two only of the subscribers of the 
memorandum of assocn * ; — Held : the special art. 
only applied when the directors had been duly 
appointed, Sc, the directors having been appointed 
at a meeting consisting of a minority of the sub- 
scribers of the memorandum of assocn., the 
appointment was invalid. — Re London Sc 
Southern Counties Freehold Land Co. (1885), 
31 Ch, D. 223 ; 65 L. J. Ch. 224 5 54 L. T. 44 ; 
34 W. R. 163 ; 2 T. L. R. 148. 

Annotations : — Apld. Re Great Northern Salt & Chemical 
Works, Ex p. Kennedy (1890), 44 Ch. D. 472. Refd. 
Dawson v. African Consolidated Land & Trading Co. 
(1897), 77 L. T. 392. Mentd. Ellett v. Sternberg (1910), 
27 T. L. R. 127. 

2831. Sufficiency of quorum — Four out 

of seven.] — By the arts, of assocn. the business of a 
co. was to be managed by a board, which was to 
consist of the directors for the time being, or a 
quorum of such directors assembled at a meeting 
constituting a board for the transaction of business. 
The number of the board was not to be less than 
three, nor more than seven. The first directors 
were to be determined by the subscribers to the 


memorandum of assocn., Sc until the directors 
were appointed the subscribers were to be the 
directors. The first directors had power to add 
any persons to their number, within a certain 
time, provided the total number of the board did 
not at any time exceed seven. No person, except 
the first directors Sc such persons as were added 
to their number, was qualified to be a director 
unless he was the registered holder of shares of a 
certain value for at least three months. Any 
casual vacancy in the board was to be filled up 
by the board, which was empowered to continue 
to act notwithstanding such vacancy. The board 
was also empowered to determine the quorum 
necessary for the transaction of business. All acts 
of the board, or of any person acting as one of the 
board, were to be valid, notwithstanding the dis- 
covery afterwards of any defect in the appoint- 
ment or qualification of any of the board. Four 
out of seven of the original subscribers only were 
present at the first meeting of the co. ; three of 
their number were elected first directors, & a 
resolution was passed that two of such directors 
should form a quorum. At the next meeting of 
the board, F., H., Sc E. were appointed directors, 

& at a subsequent meeting the resignations of 
the three original directors were accepted. F. 
shortly afterwards sent in his resignation by letter. 
At a meeting of the board on Oct. 28, 1880, at 
which H. & E. were the only directors present, 
fifty shares were allotted to deft. 5 F.’s resignation 
was accepted, Sc deft, was appointed director to fill 
up the casual vacancy caused thereby. Deft, 
joined the board, & on Nov. 15 acted as a director, 
confirming, amongst others, the resolution passed 
at the previous meeting allotting fifty shares to 
him. In an action for calls on the shares allotted 
to deft. : — Held : (1) the first directors had been 
properly appointed by four out of seven subscribers 
to the memorandum of assocn. ; (2) the quorum 
appointed by the subscribers at the first meeting 
was not properly appointed, Sc ought to have been 
appointed by the board ; (3) deft., in the absence 
of any proper quorum, was duly appointed by a 
majority of the board, namely, two out of three, 
to fill up the casual vacancy caused by F.’s 
resignation. — Y ork Tramways Co. v. Willows 
(1882), 8 Q. B. D. 685 ; 61 L. J. Q. B. 257 ; 46 
L. T. 296 ; 30 W. R. 624. C. A. 

Annotations : — As to (1) Reid. Re London & Southern 
Counties Freehold Land Co. (1885), 31 Ch. D. 223. As to 
(2) Refd. Be Fireproof Doors, Umney v. The Co., [1916] 2 
Ch. 142. As to (3) Refd. Faure Electric Accumulator Co. 
v. Phlllipart (1888), 58 L. T. 525. Generally, Mentd. 
Municipal Freehold Land Co. v. Pollington (1890), 59 
L. J. Ch. 734 ; Dawson v. African Consolidated Land & 
Trading Co., [1898] 1 Ch. 6, 

See, also , Nos. 2829, 2830, ante . 

See, now , 1908 Act, Table A, art. 68. 

2832* Whether meeting necessary — Appointment 
by document signed by all subscribers.] — The seven 
subscribers to the memorandum of assocn. of a co., 
regulated by Table A. of 1862 Act, without meeting 
together for the purpose, all signed a document in 
writing, dated July 27, 1888, appointing four 
persons to be the first directors of the co., Sc these 
four persons met & resolved that two directors 
should form a quorum to transact the business of 
the co. At the first ordinary meeting, which was 
held on Aug. 20, 1888, these four persons did not 
retire from office, as provided by art. 58 of Table 
A. ; but a resolution was passed at the meeting 


made default in holding an election of 
directors, were chargeable in equity 
as if they had duly appointed them- 
selves . — Re Ballina Light By* Co. 
(1888), 21 L. R* Ir* 497.— IR. 


rejected, & the co. took no further 
proceedings, Sc transacted no other 
business. No meeting of the co. was 
ever called, & no directors were 
appointed. An order having been 
made for winding up the 00 ., the 


liquidator contended that the signa- 
tories to the memorandum having 
neglected to appoint directors, must 
be deemed to have constituted them- 
selves directors : — Held .• the sub- 
scribers to the memorandum, having 
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authorising them to continue to act as directors $ 
& two of those four persons on the same day 
allotted to K., an appct., 200 ordinary shares in 
the co.: — Held: (1) as the subscribers to the 
memorandum of assocn. had all concurred in 
appointing the first directors of the co., the fact 
that they had not met together for the purpose of 
coming to their determination did not invalidate 
their act, &, accordingly, the appointment in 
writing of July 27, 1888, was good ; (2) the reso- 
lution passed at the general meeting of Aug. 20, 
1888, was valid to the extent of continuing in 
office the then present directors ; (3) art. 62 of 
Table A, which provides that, if at any meeting 
at which the election of directors ought to take 
place the places of the vacating members are not 
filled up, the meeting shall stand adjourned till 
the same day in the next week, & further provides 
as therein mentioned, is directory only ; & the 
meaning of that art. is, that if for any reason either 
the first meeting, or the adjourned meeting at 
which the election of directors ought to take place, 
docs not proceed validly to fill up the places of the 
vacating directors, then they are to continue in 
office ; & accordingly, the four directors were 

validly in office on Aug. 20, 1888, & the allotment 
of 200 shares made to K. by two of those four 
directors was valid . — Re Great Northern Salt 
<fc Chemical Works, Ex p. Kennedy (1800), 44 
Ch. D. 472 ; 59 L. J. Ch. 288 ; 62 L. T. 231 ; 
2 Meg. 46. 

Annotation : — As to (3) Reid. Re Consolidated Nickel Mines, 

[1914] 1 Ch. 883. 

(6) By Existing Directors . 

2833, Directors authorised to appoint additional 
directors — No proper quorum appointed — Appoint- 
ment by majority.] — York Tramways Co., v . 
Willows, No. 2831, ante. 

See t also , No. 2839, post. 

2834. Directors authorised to fill casual vacancies 
— General meeting held before vacancy filled — 
Power not lost.] — One of the arts, of assocn. of a 
co. provided that any “ casual vacancy ” occurring 
in the board of directors might be filled up by the 
directors by the election of a member duly qualified. 
Previously to the general meeting of the co. a 
vacancy occurred in the board, & the vacancy 
was filled up by the directors after the general 
meeting had been held. The directors filled up 
the vacancy by electing pltf. as a director, but 
they subsequently refused to allow him to join the 
board, & maintained that his election was invalid 
because a general meeting had intervened between 
the time when the vacancy occurred & the time 
when pltf. was elected by the board. Pltf. com- 
menced an action against the co. & the directors, 
& moved for an injunction to restrain the directors, 
from interfering or preventing him from acting 


as a director : — Held : the general meeting did 
not put an end to the power of the directors to 
fill up a “ casual vacancy,” & pltf. was entitled to 
the injunction. — Munster v. Cammell Co. (1882), 
21 Ch. D. 183 ; 51 L. J. Ch. 731 ; 47 L. T. 44 ; 
30 W. R. 812. 

Annotations: — Refd. Harben v. Phillips (1883), 23 Ch. D. 

14. Bennett (Birmingham) v. Lewis (1903), 20 T. L. B. 1. 

2835. Existing directors fewer than mini- 

mum provided by articles.] — By the arts, of assocn. 
of pltf. limited co., in liquidation, it was provided 
that the board of directors should consist of not 
less than three or more than seven directors. 
Calls were to be made by the board of directors, 
If any casual vacancy occurred in the office of 
directors, it might be filled up by the board of 
directors. Deft, was a director of pltf. co. & 
a shareholder in it to a large extent. At a meeting 
of directors held on Nov. 7, 1882, a call of £1 per 
share was made, payable on Dec. 6, Before Dec. 
19, 1882, by the resignation of some of the directors, 
their number was reduced to two, of whom deft, was 
one. At a meeting held on Dec. 19, 1882, these 
two, deft, being in the chair, elected three other 
directors, & the board thus constituted passed a 
resolution that notice be sent to the shareholders 
who had not paid the call, that, in default of its 
payment by Dec. 30, their shares would be liable 
to forfeiture. They also made a second call of £1 
per share, payable on Jan. 20, 1883. At a meeting 
of the same directors held on Jan. 3, 1883, deft, 
in the chair, it was resolved that the shares on 
which the first call had not been paid should be 
forfeited. Amongst the names of the shareholders 
in arrear that of deft, was included. Upon an 
action to recover the amount of the said two calls : 
— Held : the two directors who were alone in 
office at the commencement of the meeting held 
on Dec. 19, 1882, not being sufficient in number to 
form a properly constituted board, although suffi- 
cient to form a quorum of a properly constituted 
board, had no power to act so as to increase the 
number of directors, or to make a call, as between 
the co. & the ordinary shareholders ; as deft, was 
a director, in the chair, & assisted in passing the 
resolutions for the second call, & for the forfeiture 
of the shares on the non-payment of the first call, 
he was estopped from disputing the validity of 
such resolutions, & was liable to pay the amount 
of the calls. — Faure Electric Accumulator Co., 
Ltd. v . Piiillipart (1888), 58 L. T. 525 ; 4 
T. L. R. 365. 

2836. Resolution passed at meeting for 

the non-re-election of retiring directors — Continuing 
directors entitled to fill pre-existing casual vacancy.] 

— Bennett Brothers (Birmingham), Ltd. v . 
Lewis (1903), 20 T. L. R. 1 ; 48 Sol. Jo. 14, C. A. 

2837. Refusal by some of first directors to 

act.] — (1) It is not necessary to state in the notice 
convening a meeting of the directors of a co. the 
business to be transacted at the meeting, even if 


PART III. SECT. 28, SUB-SECT. 1.— 

B. (b). 

o. Directors authorised to appoint 
additional directors — By resolution rati- 
fied bp shareholders — No record of 
resolution.] — One of the bye-laws of 
pltf. co. provided that the directors, 
three in number, might increase their 
number to soven, at any time by 
resolution to bo ratified by the share- 
holders. Tho evidence showed that 
the directors passed such a resolution 
but the minutes of the meeting con- 
tained no reference to it. Subse- 
quently, at a meeting of the share- 
holders, a resolution was passed " that 
the board of directors De increased 
from three to seven members, an 
amendment to the bye-laws being put 


& carried to that effect *’ : — Held : the 
passing of tho resolution of the directors 
to inoroase their number might be 

S roved by the oath of one or more of 
lein, & the new board of seven 
directors was properly constituted. — 
North West Battery, Ltd. v. Har- 
grave (1913), 26 W. L. B. 331.— CAN. 

d. Directors authorised to fiU 
casual vacancies — Act requiring three 
directors — Only three shareholders .] — 
The Act of incorporation of a co. pro- 
vided that there should not be less 
than three directors, each of whom 
should be a shareholder. The corpn. 
consisted of three shareholders, who 
were the directors. Upon the death 
of one a meeting was called to appoint 
a new director, when S„ to whom the 


deceased director had bequeathed his 
shares, was declared olectod by one 
of the two directors, althougn the 
other refused to concur in the appoint- 
ment : — Held : no election was neces- 
sary to make S. a director, there being 
only threo shareholders each of whom 
was qualified to be a director. — Kiely 
v. Kiely (1878), 3 A. K. 438.— CAN. 

®. Existing directors not form- 

ing a quorum. J — Bjye-laws of a co. 
provided that there should be seven 
directors, four of whom should be 
a quorum. Four directors ceased to 
bo qualified : — Held : the remaining 
directors had not power to fill the 
vacancies, notwithstanding that the 
board might consist of only three 

members. tllft VDnnnnlttO nnuM ftnl* 
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it is of an extraordinary character ; & any decision 
come to at such a meeting cannot afterwards be 
questioned on the ground that no notice of such 
business was given. 

(2) Where the first directors of a co. were appointed 
by the subscribers to the memorandum of assocn. & 
some of them refused to act & others retired : — 
Held : the remaining directors could appoint other 
directors in their places under an art. giving them 
power to fill up casual vacancies on the board of 
directors. — Compagnie de Mayville v. Whitley, 
11896] 1 Oh. 788 ; 65 L. J. Oh. 729 ; 74 L. T. 441 ; 
44 W. R. 568 ; 12 T. L. R. 268 ; 40 Sol. Jo. 352, 
0. A. 

2838* Concurrent power — In directors & com- 
pany — Construction of articles.] — By art. 65 of a 
co.’s arts, of assocn. four named persons were 
appointed directors & it was provided that they 
should, subject to the provisions as to resignation 
& removal of directors, retain office until a special 
resolution had been passed to vary the art. Art. 
06 provided : “ The directors shall have power 
to appoint any other persons to be directors at 
any time before a special resolution shall be passed 
bringing into operation the provision as to the 
retirement of directors by rotation.” Arts. 72 to 
79 dealt with the rotation of directors, art. 74 
providing : — “ The co. at any general meeting at 
which any director retires in manner aforesaid 
shall . . . unless it be determined to reduce the 
number of directors, fill up the vacated office by 
electing a person to bo director, & may fill up any 
other vacancies, & the co. may at any general 
meeting fill up any vacancy arising otherwise than 
by such retirement of a director, or appoint an 
additional director or directors ” : — Held : the 
passing of the special resolution referred to in art. 
66 was not a condition precedent to the co.’s 
having power under art. 74 to appoint directors, 
& therefore until such special resolution had been 
passed the co. & the directors had concurrent 
powers of appointment. — Isaacs v. Chapman 
(1916), 32 T. L. R. 237, C. A. 

(c) By Company . 

2839. Where power of appointment vested in 
directors.] — The arts, of assocn. of an English co. in 
which an American co. held a majority of shares 


provided that casual vacancies in the office of 
director might be filled up by the board, & that 
the directors might appoint additional directors 
up to the prescribed maximum, which was seven. 
The arts, also provided for votes being given either 
personally or by proxy appointed in writing or 
under the common seal of a corporation. Only 
persons entitled to vote at any general meeting 
were to act as proxies, except that a co. which was 
a member might by proxy authorise a represen- 
tative to act at meetings for them. It., who held 
a power of attorney from the American co., issued 
a requisition & notice for an extraordinary general 
meeting of the shareholders of the English co., 
at which he was chairman & voted as proxy, & 
which meeting, on a poll, purported to pass two 
resolutions, increasing the number of directors to 
sixteen & electing additional directors : — Held : 
in an action by the English co., the express power 
vested in the board of appointing additional 
directors excluded any implied concurrent power 
to the same effect in the co. which had by its 
constitution delegated to the members of the board 
for the time being the sole right of appointing 
additional directors. — Blair Open Hearth Fur- 
nace Co., Ltd. v. Reigart (1913), 108 L. T. 665 ; 
29 T. L. R. 449 ; 57 Sol. Jo. 500. 

Annotation : — Distd. Barron v. Potter, Potter v. Borry, [1914] 

1 Ch. 895. 

2840. Disagreement by directors.] — (1) A 

board meeting of directors can be held under 
informal circumstances, but the casual meeting of 
two directors even at the office of the co. cannot 
be treated as aJboard meeting at the option of one 
against the will & intention of the other, & it makes 
no difference that a notice convening a board 
meeting has been sent by the one to the other if 
such notice has not in fact been received by the 
other. 

(2) Where the arts, of assocn. of a co. incor- 
porated under 1908 Act, give to the board of 
directors the power of appointing an additional 
director, & owing to differences between the 
directors no board meeting can be held for the 
purpose, the co. retains power to appoint additional 
directors in general meeting. 

(3) Where under the arts, of assocn. of a limited 
co., formed under Cos. Acts, the directors have 
power to appoint additional directors & the existing 


be properly filled by a meeting of share- 
holders duly called for that purpose.— 
Hovkkeen Mitt, Glove & Kobe Co. v, 
Whitsidk (1906), 12 O. L. K. 638 ; 
8 O. W. R. 279, 582— CAN. 

f. Appointment by majority.] 

— The arts, of assocn. of a co. provided 
that in case of a casual vacancy 
occurring on the board of directors 
tho continuing directors should flli 
up tho position by electing another 
director, Sc in tho ovent of the directors 
being unable to agree a meeting of the 
shareholders of tho oo. should bo 
called for the purpose of appointing 
a new director. A casual vacancy 
having occurred the continuing 
directors mot & by a majority elected 
another director to All tho vacancy. 
This election was disputed on tho 
ground that the provision as to tho 
procedure to be followed in the event 
of the directors being unable to agree 
required that tho directors should 
bo unanimous : — Held : the casual 
vacancy on tho board of directors had 
boon properly Ailed. — Logan v. Set- 
tlers’ S.S. Co., Ltd. (1906), 26 
N, Z. L. It. 193.— N.Z, 

PART III. SECT. 28, SUB-SECT. 1.— 

B. (o). 

g, Nominated directors rejected — 
No others nominated.] — At the annual 


meeting of the stockholders of a co. 
hold for tho purpose of electing 
directors, one of the stockholders 
moved that certain named persons be 
tho directors of tho co. : — Held : in 
order to defeat their election, other 
parties must bo nominated Sc elected 
>y a majority of votes, & it would not 
le sufficient for the majority merely 
to vote against tho persons nominated 
without voting for someone else. — 
Spurr v. Albert Mining Co. (1874), 
2 Pug. 260.— CAN. 

h. At special general meeting — On 
date c£* with quorum fixed by directors ,] — 
Pltfs. wero a eo. incorporated undor 
Canada Joint Stock Cos. Act, 1877 
(o. 43). By a bye-law passed by tho 
directors in pursuance of the Act the 
last Tuesday in Sept, was Axed as the 
date of the annual general meeting, & 
the quorum for such meeting was to 
consist of Ave members ; but at a 
special meeting they were required in 
addition to reprosen t one -third of the 
capital stock. In 1884 there was no 
election of directors at the appointed 
time, owing to the office where the 
meeting was to have been held being 
locked up Sc deft, refusing to attend 
the meeting or give up the books, etc. ; 
& in Oct. a special general meeting of 
the shareholders was held, called on 
notice stating the object thoroof, on a 


requisition by one-fourth in value of 
tho shareholders, Sc directors wore 
elected, who appointed a new secretary. 
At tho meeting there wero present 
three-fourths of the qualiAed vote & 
one -third of the subscribed capital, 
but considerably less than that amount 
of the nominal capital. In an action 
by tho co. against deft, for the non- 
delivery of the books, etc., to the new 
secretary, deft, set up that ho was 
still secretary, because, as ho alleged, 
the directors who appointed the new 
secretary were not duly elected, Sc that 
there was not a quorum at the meeting 
to transact business : — Held : (1) there 
was authority to call the special 
general meeting for tho election of 
di rectors ; & it was duly called by tho 
proper number of shareholders ; (2) tho 
directors could by bye-law determine 
tho quorum & all other formal proceed- 
ings for the control Sc conduct of tho 
meeting of the board Sc shareholders, 
& there was a proper quorum present 
at the meeting under the bye-law — 
Austin Mining Co., Ltd. v. G kmmel 
(1886), 10 O. R. 696— CAN. 


k. Right to elect majority of di- 
rectors — Vested in holders of minority 
of stock — Ultra vires.] — In the memo- 
randum of assocn. of a joint-stock oo. 
there was a clause purporting to give 
to the holders of a certain block of 
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directors are only two in number, & cannot agree, 
so that a deadlock exists in the affairs of the co., 
the co. in general meeting have power to remove 
the directors & fill up vacancies. — Barron v. 
Potter, Potter v . Berry, [1914] 1 Ch. 895 ; 83 
L. J. Ch. 646 ; 110 L. T. 929 ; 68 Sol. Jo. 516 ; 
21 Mans. 260 ; sub nom. Re British Seagumitk 
Co., Ltd., Barron v. Potter, Potter v . Berry, 
30 T. L. B. 401. 

Annotation : — As to ( 3) Apld. Foster v. Foster, [1916] 1 Ch. 
632. 

2841. .] — Foster v. Foster, No. 2856, 

post . 

Compare No. 3484, post. 

2842. Concurrent power — In directors & com- 
pany — Construction of articles.] — Isaacs v. Chap- 
man, No. 2838, ante, 

2843. Company in voluntary liquidation.] — A 
general meeting of a co. in voluntary liquidation 
has power to elect directors & sanction the exercise 
by them of powers of enforcing payment of calls 
by sale or forfeiture of shares . — Re Fairbairn 
Engineering Co., Ladd’s Case, [1893] 3 Ch. 450 ; 
63 L. J. Ch. 8 ; 69 L. T. 415 ; 42 W. R. 155 ; 
1 Mans. 100 ; 8 R. 16. 

2844. At meeting called by requlsitionists — 
Insufficient notice.] — Patent Wood Keg Syndi- 
cate, Ltd. v . Pearse (1906), 50 Sol. Jo. 650. 

(d) By Strangers . 

2845. Whether election of nominee enforceable 
— Nominee unfit or unacceptable— Nomination by 
another company.] — A co. may be restrained by 
injunction from altering its arts, for the purpose of 
committing a breach of contract, but where the 
contract is one by which another co. has the right 
to nominate a director the ct. will not, by injunc- 
tion, force the co. to accept as director a person 
who is unfit or is unacceptable to the shareholders. 
— British Murao Syndicate, Ltd. v. Alperton 
Rubber Co., Ltd., [1916] 2 Ch. 186 ; 84 L. J. Ch. 
665 ; 113 L. T. 373 ; 31 T. L. R. 391 ; 59 Sol. Jo. 
494. 

Annotation : — Distd. Plantations Trust v. Bila (Sumatra) 
Rubber Lands (1916), 85 L. J. Ch. 801. 

2846. .] — (1) In consideration of pltf. co. 

guaranteeing an issue of debentures by deft. co. 
the latter agreed to appoint two nominees of pltf. 
co. as directors. Two directors were nominated 


by pltf. co., but deft. co. refused to appoint them 
On an application to restrain deft. co. from 
preventing the two nominees from acting as 
directors : — Held : the nomination had not the 
effect of appointing the nominees as directors, & 
on the merits of injunction ought not to be granted. 

(2) Qu. : whether a contract to elect as directors 
the nominees of an outside body will be enforced 
by a decree for specific performance. — Planta- 
tions Trust, Ltd. v, Bila (Sumatra) Rubber 
Lands, Ltd. (1916), 85 L. J. Ch. 801 ; 114 L. T. 
676. 

2847. Whether nomination alone equivalent to 
appointment — Nomination by another company.] — 
Plantations Trust, Ltd. v. Bila (Sumatra) 
Rubber Lands, Ltd., No. 2846, ante . 

2848. Right of appointment vested in another 
company.] — British Murao Syndicate, Ltd. v, 
Alperton Rubber Co., Ltd., No. 2845, ante . 

2849. .] — Plantations Trust, Ltd. v. 

Bila (Sumatra) Rubber Lands, Ltd., No. 2846, 
ante . 

C, Compliance with Formalities. 

2850. Necessity for — General rule.] — A director 
may be appointed in an informal manner, provided 
the requirements of the arts, of assocn. are com- 
plied with. A director need not therefore be 
appointed at the offices of the co. — Smith v . 
Paringa Mines, Ltd., Paringa Mines, Ltd. v. 
Blair, Paringa Mines, Ltd. v. Boyle, [1906] 
2 Ch. 193 ; 75 L. J. Ch. 702 ; 94 L. T. 571. 

2851. Resolution of appointment.] — Re 

Public Supply Assocn., [1880] W. N. 106. 

Quorum.] — See Nos. 2831, 2835, ante. 

Qualification required by constitution of 

company.] — See Sub-sect. 2, A., post . 

2852. Sufficiency of — Recommendation to be by 
board of directors — Recommendation by directors 
at general meeting.] — It was provided by the arts, 
of a co. that no person not recommended by the 
board of directors for election as a director should 
be eligible unless at. the time of election he had 
held twenty shares for two months. B., who was 
not a shareholder, agreed to become a director, 
& was unanimously elected at a general meeting 
at which six of the seven directors, who were 
then the only shareholders, were present. B. did 
not act as a director, & before anything further 
had been done he wrote refusing to be connected 


shares, being a minority of the capital 
Btook issued, the right at each election 
of the board of directors to elect 3 of 
the 6 directors : — Held : the agreement 
was beyond the powers conferred by 
British Columbia Cos. Act, 1890, & 
was null & void, being repugnant to 
the conditions as to elections of direc- 
tors imposed by the Act.— Colonist 
Printing & Publishing Co. v. Duns- 
muib (1902), 32 8. C. R. 679 ; 23 
C. L. T. 65.— CAN. 


I. Under powers conferred b\ 
Table A — As modified by specia 
article .] — A oo. adopted Table A as it! 
arts, of assocn. except as modified oj 
altered by its registered arts. The 
registered arts, provided that at the 
first general meeting the shareholders 
should determine the number oi 
directors. Sc should appoint those 
shareholders who were to act as direc- 
tors : — Held : the registered arts, did 
not alter or modify Table A, Sc the 
number of directors could be inoreased 
or reduced by ordinary resolution 
passed by the shareholders in general 
meeting.— McCurdy v. Gorrik (1913), 
32 N. Z. L. R. 769.— N.Z. 


m. Delegation of power to directors 
—-■Ultra vires .] — The arts, of assocn. 
of a oo. vested the power of eleotion 


of directors in the co. at a general 
meeting : — Held : it was ultra vires 
for the oo. by extraordinary resolution 
to delegate their powers of election to 
the directors. — Dunn v. Banknook 
Coal Co., Ltd. (1901), 9 8. L. T. 51.— 
SCOT. 

PART III. SECT. 28, SUB-SECT. 1.— C. 

2851 i. Necessity for — ResohUion of 
appointment — Insufficient notice of meet- 
ing.] — Where directors, appointed at a 
meeting invalid for want of compliance 
with the provisions for 7 days’ notice 
thereof, under art. 35 of Table A, 
allotted shares to one of their number 
present at the meeting at which the 
allotment took place ; — Held : Com- 
panies Statute, s. 64, rendered such 
allotment valid although at the time 
of allotment the directors were not 
validly appointed. — Federal Mutual 
Live Stock Insurance Co. v. 
Donaghy (1888), 14 V. L. R. 857.— 
AUS. 

n. — — Election by ballot — No 
baUot held.}— Although the Aot re- 
quires that the election of directors 
shall be by ballot, an election by 
unanimous vote without balloting will 
be valid If no more than the necessary 
number are nominated. — Morden 


Woollen Milib Co. v. Heckelb 
(1908), 17 Man. L. II. 557.— CAN. 

o. — — .] — 1 3y the 

special Act incorporating pltf. co. # it 
was provided that the directors should 
be eleoted by ballot, & that all ques- 
tions proposed for the consideration 
of the meeting should be determined 
by the majority of votes, the chairman 
having the casting vote in case of an 
equality : — Held : the chairman of the 
meeting had no power to declare defts. 
eleoted without a ballot. — Colonial 
Assurance Co. v . Smith (1912), 21 
W. L. R. 815.— CAN. 

p. Provision precluding share- 

holder exercising privileges while calls 
unpaid .] — Where the arts, of assocn. 
of a co. provide that no shareholders 
shall be entitled “ to exercise any 
privilege as a shareholder ” while calls 
on his shares are unpaid, the election 
of a shareholder as a director, whose 
calls are in arrear, is void ; Sc the ot. 
will, by mandamus, direct that the 
qualified candidate receiving the next 
number of votes Bhall be admitted as a 
director. — Fryer v . Aynsley (1887). 
5 N. Z. L. R. 380.— N.Z. 

q. *— Whether defect validated 
by conduct of company .}— One of the 
arts, of assocn. of a oo. provided that 
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with the co. The co. nevertheless sent him a 
letter of allotment for twenty shares, of which he 
took no notice. The co. was afterwards ordered 
to be wound up : — Held : the holding of twenty 
shares for two months prior to the date of election, 
in the absence of a recommendation by the board, 
was a condition precedent to B.’s eligibility for 
election ; the fact that six of the seven directors 
voted for B. at the general meeting did not 
amount to a recommendation by the board, as 
they were not met in the capacity of directors ; 
B.’s election was, therefore, void, & he was not 
a contributory . — Re East Norfolk Tramways. 
Co., Barber’s Case (1877), 5 Ch. D. 963 ; 26 
W. B. 3, C. A. 

Annotation: — Apld. Be Percy Sc Kelly Nickel, Cobalt & 

Chromo Iron Mining Co., Jonnor’s Caso (1877), 7 Ch. D. 

132 . 

2853. Notice of intention to move election — 

Directors not named in notice.] — Arts, of assocn. 
required notices of general meetings at which 
special business was to be transacted to specify 
the general nature of the special business for 
which the meeting was convened ; the signed 
minute book was to be conclusive that the pro- 
ceedings took place at a duly convened meeting 
& was to be binding for all purposes ; the co. 
might alter the nembor of directors between the 
number of seven & three. Notice of a general 
meeting stated it to bo for the purpose of con- 
sidering a resolution that three retiring directors 
be appointed directors ; according to the minutes 
of the meeting the notice was treated as read ; 
the three persons named in the notice were pro- 
posed & seconded as directors ; that resolution 
was put, & an amendment to appoint two 
additional directors was carried : — Held : on 
motion by the co. to restrain the additional 
directors from acting, the ct. was not precluded 
from looking at the notice convening the meeting 
as part of the res gestce ; the amendment appointing 
the additional directors was sufficiently indicated 


in the notice of meeting.— Betts & Co., I/n>. y. 
Macnaghten, [1910] 1 Ch. 430; 79 L. J. Ch. 
207 ; 100 L. T. 922 ; 25 T. L. B. 552 ; 53 Sol. Jo. 
521 ; 17 Mans. 71. 

2854. Notice in time for adjourned 

meeting.] — One of the arts, of assocn. of a limited 
co. provided that a member should not be qualified 
to be elected a director unless written notice of 
the intention in that behalf were given to the co. 
not less than fourteen clear days before the day 
of election of directors. The ordinary general 
meeting of the co. was held on Dec. 10, 1915, at 
which meeting, according to the arts., the two 
deft, directors retired by rotation. The report 
of the directors was not adopted ; there was no 
election of directors, but a committee of store- 
holders was appointed to investigate the affairs 
of the co. & report to a general meeting, & the 
meeting stood adjourned to receive this report. 
On Feb. 21, 1916, written notice was given to 
the co. by a shareholder stating that at the 
adjourned meeting he proposed to move the 
election of four named members as directors. 
The adjourned meeting was held on Mar. 10, 
1916, to consider the committee’s report & to 
transact the unfinished business. The chairman 
ruled the notice of Feb. 21, 1910, to bo out of 
order, & after declaring the election of auditors 
said there was no further business & left the 
chair. Subsequently the shareholders appointed 
a chairman & elected the four new directors. On 
motion by the shareholders for an interlocutory 
injunction to restrain the two former directors 
from acting : — Held : the day of election ot 
directors within the art. was the date of the 
adjourned meeting on Mar. 10, 1916 ; the notice 
of Feb. 21, 1916, was in compliance with that 
art. ; the first two persons elected as directors in 
lieu of the two who retired were duly elected; 
& the injunction asked for must be Slanted.— 
Hatrshy v . Burnett, [1916] 2 Ch. 325 ; 85 


no person unless nominated by the 
directors should be elected as a director 
for the first time unless he should have 
given seven days* previous notice in 
writing, etc. Pltf. was elected as a 
director at a general meeting of the 
co. without being nominated by the 
directors, & without having given tho 
required seven days* notice. He 
acted as a director for about three 
years, & was then re-elected as a 
director in a similar manner, & was sub- 
sequently appointed chairman of direc- 
tors. The latter position he held for a 
year, & shortly after ceasing to be chair- 
man the managing director Sc others of 
the board refused to recognise him any 
longer as a director, on the ground 
that he had not been legally elected : — • 
Held : the article in question was 
mandatory, not merely directory, & 
pltf. had not been duly elected in tho 
first instance. Sc the defective election 
of pltf. had not been validated or 
ratified by the conduct of the co. — 
Anderson v. Coastal S.S. Co., Ltd. 
(1003), 22 N. Z. L. R. 180.— N.Z. 

r. Defect in appointment not known 
— Effect of.] — Where a person, de 
facto elected as a director of a co. 
incorporated under Cos. Statute, 1864 
(No. 190), has been permitted to take 
his seat at the board or to continue to 
sit there unchallenged, both he & the 
directors acting with him must be 
deemed to be ignorant of any defect in 
his appointment or qualification until 
the contrary appears ; Sc acts done by 
him prior to the knowledge by the 
board of such defect will be valid. — 
Buzolio Patent Damp -Resisting Sc 
Anti-Fouling Paint Co., Ltd. v. 
Cornwell (1885), 11 V. L. R. 371.-— 
AUS. 


s. Bight to talce advantage of non - 
compliance — Shareholder — Resolution 
not registered. ]— H. applied verbally to 
a co. for 30 shares, offering to pay by 
two bills at three & four months. The 
co. accepted tho offer, H. accepted tho 
two billH for the price Sc left the Bhares 
as security. Scrip was filled in but not 
signed or issued. H. signed no applica- 
tion & did not sign tho deed or the 
register, but Ids name was entered on 
the register as a member. f The 
original number of directors was six, & 
a resolution increasing them to nine 
was passed. No notice or copy of this 
resolution was sent to the registrar- 
general to bo recorded. Tho nine 
directors made calls Sc sued H. for 
them : — Held : (1) H.’s signature of 
the acceptances only was evidence of 
his consent to be a member if such 
consent were necessary ; (2) without 
such consent proof of his name being 
in the register was primd facie proof of 
his being a shareholder ; (3) the acts 
of the nine directors de facto were 
valid.— McIvor Hydraulic Sluicing 
Sc Gold Mining Co. v. Hughes (1867), 
4 W. W. & A*B. 111.— AUS. 

t. — No due notice of 

meeting.] — A shareholder, who is pre- 
sent at a meeting of shareholders at 
which directors are appointed, Sc agrees 
to waive his right to due notice of the 
meeting as required by the arts, of 
assocn., is estopped from raising the 
want of notice as an objection to the 
validity of the appointment of the 
directors . — Re Nkokratine Safety 
Explosive Co, of New South Wales, 
Ltd. (1891), 12 N. S. W. Eq. 269.— 
AUS. 

a. Illegal contract.] — 


oolaration against deft, for calls on 
,ook. Plea, that by pltfs.* charter it 
as provided that so soon as $100,000 
oek should be taken, & ten per cent 
leroon paid into a chartered bank, 
io provisional directors might call a 
moral mooting, & the shareholders 
r ho had paid such ten per cent should 
loct directors & organise tho co. ; that 
no D., acting in collusion with the 
rovisional directors, to enable them 
[> make a colourable compliance with 
ho Act, agreed to & did enter his name 
s a subscriber for $30,000 stock. Sc to 
>ay $3,000 thereon, & it was agreed 
hat he should not bo called on for any 
urther payment on said stock. Sc that 
,ny payment he might oolourahly 
[lake should be restored to him by 
aeans of a contract for building a 
allway for pltfs., which the provisional 
Lireotors then agreed to give him. on 
uch terms as would yield a large 
>roflt ; that his subscription was not 
>ond fide, but in fraud of tho Act , & 
jofore $100,000 stock had been taken, 
occlusive of suoh fraudulent subsorip- 
ion, the provisional directors called a 
neeting, at which D. was present, & 
Lssumed to rate as a 
shose directors, who made 
jails ; wherefore the co. had never 
»een legally organised. Sc the calls wore 
tot authorised i — Held : no defence, 
or D. could not dispute his being a 
hareholder, & the alleged agreement 
rith him, being contrary to the 
tatute, could not operate.— Port 
Vhitby Sc Port Perky II y. Oo.v. 
roNES (1871), 31 U. C. R. 170.— CAN. 

b Present at election 

1 / proxy. ] — A party had been present 
I the election of directors of a railway 
io. by proxy Sc had seconded the 
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Sect. 28. — Directors : Sub-sect. 1, C. & D. \ 

L. J. Ch. 745; 114 L. T. 1022; 32 T. L. II. 
380. 

Poll Improperly granted.] — See No. 3812, post. 

Conditions relating to qualification shares.] — See 

Sub-sect. 2, C., post . 

D. Defective Appointments. 

See , now , 1908 Act, s. 74. 

2855. When court will grant relief — Candidates 
defeated by fraud.] — The declaration of a chairman 
of the election of directors of a co. is primd facie 
evidence of the validity of such election. In a 
case of fraud, however, the ct. would grant relief 
to the candidates against whom the declaration 
was made ; until the declaration is set aside, 
such candidates have no authority to act as 
directors, & when they caused a bill to be filed 
in the name of the co. it was taken off the file, 
with costs to be paid by the solr. who filed it. — 
Wandsworth & Putney Gas-Light & Coke Co. 
v. Wright (1870), 22 L. T. 404 ; 18 W. R. 728. 

Annotations: — Refd. Harbon v. Phillips (1S83), 23 Ch. D. 

14. Mentd. Duckett v. Govor (1877), 25 W. R. 554. 

2856. Irregularity capable of being cured 

by company in general meeting.] — The arts. of 
assocn. of deft. co. provided that every share 
should confer one vote both at general meetings 
of the co. & at meetings of the directors, &, by 
art. 89 that the business of the co. should be 
managed by the directors. Art. 93 provided 
that a director might contract with the co., but 
prohibited a director from voting in respect of 
any contract in which he was interested, & art. 90 
empowered the directors from time to time to 
appoint one of their body to be managing director 
for such period & at such remuneration as they 
thought fit. Pltf. was appointed director by 
the co. at a remuneration of £300 per annum & 
chairman & managing director by the board of 
directors, but without remuneration & for no 
fixed period. Two years later, at a board meeting 
of the three directors, deft. F., supported by the 
third director but opposed by pltf., appointed 
herself chairman in his place & joint managing 
director with him, in Doth cases without re- 
muneration. At a subsequent extraordinary 
general meeting the co. reduced pltf.’s remunera- 
tion as director from £300 to £25 per annum. 
Home time afterwards, at a board meeting of 
three directors, F., supported by the third 
director, carried resolutions removing pltf. from 
the office of managing director & appointing 
herself sole managing director at a substantial 
remuneration. Pltf. opposed both resolutions &, 
upon the latter, demanded a poll, with the result 
that by means of F.’s own votes there was a 


majority in favour of the resolution appointing 
her. In an action by pltf. in his individual 
capacity & also on behalf of the shareholders 
other than F. : — Held : (1) the mere appointment 
of pltf. to be chairman & managing director did 
not entitle him to fill those offices for as long as 
he retained his directorship ; (2) when no re- 
muneration was attached to the office, the appoint- 
ment as chairman or managing director was 
merely a delegation of their powers by the directors 
to the director so appointed, & did not constitute 
a contract between him & the co. within art. 93 ; 
^ecus f where remuneration was attached, &, 
consequently, the appointment by F. of herself as 
sole managing director was within the prohibition 
of that art. & invalid ; (3) it was competent for 
the co. in general meeting notwithstanding art. 99, 
to waive the irregularity occasioned by F. voting 
contrary to the prohibition & to confirm the 
resolution appointing her, & the irregularity was, 
therefore, not of such a character as to give a 
dissentient minority any right to sue, and the ct. 
would not interfere ; (5) the directors being in the 
circumstances unable to exercise the powers 
conferred upon them by the arts., the co. in 
general meeting could make the appointment ; 
(6) the co. had power to reduce the remuneration 
of an existing director & to discriminate between 
directors in respect of their remuneration ; & the 
exercise of such power was not part of the business 
of the co., the management of which was by art. 89 
delegated to the directors so as to render the 
same exclusively exercisable by them. — Foster 
v. Foster, [1916] 1 Ch. 532 ; 85 L. J. Ch. 305 ; 
114 L. T. 405. 

2857. Fraudulent declaration of election by chair- 
man at meeting — Election valid until set aside.] — 

Wandsworth & Putney Gas-Light & Coke Co. 
v. Wright, No. 2855, ante. 

2858. Poll granted on improper demand — 

Candidate defeated on show of hands elected on 
poll.] — A co. was registered under 1862 Act, with 
the following arts, of assocn. Ait. 64 : “ Upon 
all questions at every meeting a show of hands 
shall in the first instance be taken, & unless before 
or immediately upon such show of hands a poll 
be duly demanded such question shall be decided 
by such show of hands.’ * Art. 67 : “ If a poll is 
demanded by shareholders qualified to vote & 
holding in the aggregate 2000 shares or more, it 
shall be taken in such manner as the chairman 
shall direct, & the result of such poll shall be 
deemed to be the resolution of the co. in general 
meeting.” Art. 75 : “ Votes may be given 

either personally or by proxy.” Two vacancies 
arose among the directors & there were four, 
candidates, of whom prosecutor was one. At 
the meeting for election a show of hands was 


motion for their election : — Held : he 
was barred pcmmali exceptions from 
objecting to their proceedings, on the 
ground that they were not the directors 
of the co. — Hutcheson v. Halkett 
(1847), 10 Dunl. (Ct. of Sess.) 150 ; 20 
8c. Jur. 43. — SCOT. 

PART III. SECT 28, SUB-SECT. 1. — D. 

e. Effect of — In misfeasance pro- 
ceedings.] — A de facto director may 
be liable to misfeasance proceedings 
although there is an Irregularity in Ms 
appointment.— /&• Owen Sound Lum- 
ber Co. (1915), 9 O. W. N. 103 ; 34 
O. L. R. 628,— CAN. 

d. .) — De facto directors 

are liable for all acts of omission or 
commission on their part in the same 
manner Sc to the same extent as if they 
had been de jure as well as ae facto 
directors. — Northern Trust Co. v . 


Butchart, [1917] 2 W. W. R. 405.— s 

CAN. i 

i 

e. When court will grant relief — 
Election by nominal shareholders .) — 
The Ct. of Ch. has jurisdiction to sot 
aside an election of directors by persons 
who are subscribers nominally Sc not 
bond fide . — Davidson v. Grange 
(1854), 4 Gr. 377.— CAN. 

f. Action to set aside election — 
Who are necessary parties .] — A suit to 
set aside an election of directors on the 
alleged ground of fraud may be brought 
by some of the shareholders on behalf 
of all Sc need not be in the name of the 
corpn. itself. — Davidson v. Grange 
(1854), 4 Gr. 377.— CAN. 

J r. .] — Action by cer- 

n shareholders of a co., on behalf of 
themselves Sc Ml other shareholders, 
except the individual defts., to have 1 


the election of the latter as directors 
set aside for irregularity : — Held : the 
action must be dismissed unless pltfs. 
obtained the consent of the co. to sue 
in the co.*s name ; as, however, the 
co. was a party as deft. & all necessary 
parties were before the ct., it was 
proper to disposo of the case on the 
merits, conditionally on such consent 
being obtained Sc the record amended. 
— Kelly v. Electrical Construction 
Co. (1907), 10 0. L.R. 232; 10O.W.R. 
704.— CAN. 

h. Application of special articles 
— Acquiescence — Voters deprived of 
votes.] — Where an election of directors 
in a joint stock co. was clearly illegal, 
the voters having been each allowed 
only one vote, whereas each share 
should have been given a vote — but the 
parties chosen haa for more than eight 
months discharged the duties, the ct. 
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taken, when prosecutor obtained the largest 
number of votes. A poll was then demanded by 
the deputy chairman, who was the holder of 
twenty shares only, but who held proxies for 
more than 2000 shares. At the poll the prose- 
cutor was not elected j — Held : a mandamus must 
be granted to admit prosecutor as having been 
elected director by the show of hands, for the 
poll was illegally demanded, as the holder of 
proxies was not a person holding shares within 
the meaning of art. 67. — 11. v. Government 
Stock Investment Co. (1878), 3 Q. B. D. 442 ; 
47 L. J. Q. B. 478. 

Annotations : — Reid. He Bidwell, 11893] 1 Ch. 603. Mentd. 

Wall v. London & Northern Assets Corpn. (1898), 79 

L. T. 249. 

2859. Application of 1844 Act, s. 30 — Informal 
transfer of qualification shares.] — A joint-stock co. 
was registered under the above Act. Certain 
clauses in its deed of settlement required that a 
holder of shares desirous of transferring them 
must give notice to the officer of the co. ; that 
the directors at a board meeting must certify 
their approval of the proposed transferee ; that 
the transferor must execute a deed of transfer ; 
& that every transferee, approved of by the 
directors, must, within one calendar month 
execute, at the office of the co., or at such other 
place as the board should reasonably require, a 
deed of covenant to abide by the rules & regula- 
tions of the co. 4 ‘ whereupon such person shall 
become a shareholder of the co.” B. held shares 
in the co., & was a director ; he desired to transfer 
his shares ; he gave no notice, no certificate of 
approval was given before the transfer ; a deed 
of transfer was executed, but no deed of covenant 
as required by the arts, of the assocn. was ever 
executed : — Held : the transfer thus made, though 
irregularly, was not invalidly made, & the persons 
then known as directors having at a meeting of 
shareholders recognised the transferees as share- 
holders, & having then & there declared them to 
be elected as directors, & the shareholders at such 
meeting having accepted them as directors, the 
validity of the transfer to them & their title to 
office could not afterwards be impeached. 

The clauses in the deed are affirmative clauses ; 
the objection as to the non-execution by the 
transferee of the deed of covenant is cured by 
the above sect. The moment the transferee 
assumed to act as a director, & allowed himself to 
be returned as a shareholder, he lost all right to 
question his liability (Lord Cairns, L.J.). — 
Murray v. Bush (1873), L. It. 6 H. L. 37 ; 42 


L. J. Ch. 586 ; 29 L. T. 217 ; 22 W. B. 280, H. L. ; 
affg. S.C. sub nom . Re Agriculturist Cattle 
Insurance Co., Bush’s Case (1870), 6 Ch. App. 
246, L. C. 

Annotations: — Apld. York Tram. Co. v. Willows (1882), 

8 Q. B. D. 685. Mentd. He Taurine Co. (1883), 25 Ch. D. 

118, 

2860. Application of 1862 Act, s. 67 — Acts 
affecting members as well as strangers.] — Certain 
directors of a co. were appointed at a meeting 
which was convened after a notice of only thirteen 
days had been given of such meeting, whereas by 
the deed of settlement of the co. fourteen days’ 
notice of such meeting ought to have been given. 
The appointment of such directors was after- 
wards confirmed by a confirming meeting & at 
the next annual general meeting. The directors 
made a call, which deft, resisted on the ground 
that it was an invalid act, as the directors had 
been illegally appointed. The defect in the 
appointment was not discovered till after the 
making of the call : — Held : the call was properly 
made, as the defect in the appointment of the 
directors had been cured, & their acts validated 
by the above sect., & there was nothing in that 
sect, to limit its operation to the validation of 
acts & contracts affecting persons outside, & not 
members of the co. — Briton Medical, General, 
& Life Assocn. v. Jones (2) (1889), 61 L. T. 384. 

Annotation : — Distd. Tyne Mutual Steamship Insce. Assocn. 

v. Brown (1896), 74 L. T. 283. 

2861. Strangers dealing with company — 

With notice of irregularity.] — By the arts, of 
assocn. of a co. it was provided that the qualifica- 
tion of every director should be the holding, in 
his own right, of shares of the co. of the nominal 
value of £100, & that the office of director should 
be vacated if he ceased to hold the requisite 
amount of shares, or did not acquire the same 
within two months after election or appointment. 
The first directors of the co. were appointed in 
June, 1889, but none of them acquired any shares 
in the co., until Oct. 1889, when shares were 
allotted to some of the directors, & to the vendor 
to the co., who was also managing director. On 
Oct. 28 a contract was entered into by the co. 
for the issue of fully paid-up shares to the vendor 
in satisfaction of his purchase money which was 
duly registered, & on Nov. 20 a previous allotment 
of shares to the vendor was cancelled, & a new 
allotment of fully paid-up shares was made to 
him. The co. was ordered to be wound up, & the 
vendor to the co. was settled by the chief clerk 
on the list of contributories as a holder of shares 


refusod to interfere by mandamus for 
a now election. Qu. : whether man- 
damus or quo warranto would bo the 
proper remedy. — Re Moore & Port 
Bruce Harbour Go. (1857), 14 U. C. It. 
365. — CAN. 

k. .] — By the 

special Act incorporating pltf. co. it 
was provided that the directors should 
be elected by ballot & that every share- 
holder should be entitled to one vote 
for every share held by him for not less 
than fifteen days prior to the time of 
voting ; — Held : in view of the ex- 
clusion of legal votes at a meeting of 
shareholders the election of directors 
was void. — Colonial Assurance Co. 
v. Smith (1912), 21 W. L. R. 815. — 
CAN* 

l. — — .] — The appointment 

of a chairman of directors made in 
contravention of the arts, of assocn. 
is void, & is not confirmed by mere 
acquiescence. — C lark v. Workman, 
[1920] 1 I. R. 107.*— IR. 

m. — — Appointment not in 

writing ,) — When an original board of 


directors had not been appointed in 
writing by the signatories to the 
memorandum of assocn. as required 
by the articles, hut had acted with the 
full knowledge & consent of all the 
shareholders : — Held : the board had 
acted as a de facto board & its resolu- 
tions could not be impugned on the 
ground of the informality of its appoint- 
ment by shareholders who had ac- 
auiesced in its appointment & dealt 
with it as a de faoto board. — Africa’s 
Amalgamated Theatres, Ltd. v. 
Naylor, [1912] W. L. D. 107.— S. AF. 

n. Meeting irregularly held.) 

— A co. incorporated under Cos. Incor- 
poration Act, 1873, adopted a bye-law 
to the effect that the annual meeting 
should be held in July. Disregarding 
this bye-law, a meeting was called in 
Apr. at which the directors present 
were re-elected on tho motion of the 
only shareholder present. On an 
application by a shareholder for a 
mandamus to the co. to elect legally 
tho directors : — Held : no meeting for 
the election of new directors can be 


valid during the period for which tho 
former directors had been elected. — 
Ex p. MoGibbon (1889), 7 Nfld. L. R. 
417.— NFLD. 

o. • — — Appointment of disquali- 
fied person.) — The trust deed of a co. 
provided “ that a director who Bhall 
be absent from the Colony for three 

-months shall become disqualified & 
his seat become vacant.* * A director, 
who had been absent for three months 
from tho Colony, was nominated & 
re-elected while still absent : — Held : 
the election was void. — Haupt v. Dig 
Villiers (1883), 2 8. C. 392.— S. AF. 

p, .] — The trust deed 

of a co. provided that in case any 
director should be absent from Cape 
Town for a period of three months the 
remaining directors should forthwith 
call a meeting of members, at which 
they should elect a member duly 
qualified to be a director in place of 
any such director whose office should 
have become vacant. A director had 
been absent from Cape Town for three 
months, but was nominated Sc re* 
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Sect . 28. — Directors: Sub-sect* 1, D,, E. 6c F. ; sub- 
sect. 2 1 A.J 

on which nothing had been paid up : — Held : (1) 
persons having notice of a defect in the appoint- 
ment or qualification of directors are not within 
the protection afforded by the above sect, to 
persons dealing with the co. ; (2) the vendor, as 
promoter So managing director of the co. must be 
taken to have had notice of the defect in the 
qualification of the directors. — Re Staffordshire 
Gas So Coke Co., Ltd., Ex p. Nicholson (1892), 
60 L. T. 413. 

Annotation ; — As to (I) Overd. Channel Collieries Trust v. 

Dover, St. Margaret's So Martin Mill Light Ry., [1914] 

2 Ch. 606. 

2862. .] — ( 1 ) The provisions of the 

above sect, for curing defects in the appointment 
or qualification of directors do not operate to 
render good the authority of former d hectors, 
who without being re-elected continue after the 
expiration of their term of office to discharge the 
duties of directors well knowing they have not 
been re-elected. (2) The receipt of payments made 
by these as directors by one aware of their true 
position does not estop that person from subse- 
quently questioning their legal authority to 
demand as directors payments from him. — Tyne 
Mutual Steamship Insurance Assocn. v. Brown 
(1896), 74 L. T. 283 ; 1 Com. Cas. 346. 

Compare Part IX., Sect. 9, sub-sect. 1, post . 

2863. What constitutes notice of irregu- 

larity.]— Re Staffordshire Gas & Coke Co., 
Ltd., Ex p. Nicholson, No. 2861, ante. 

2864. Directors acting after expiration of 

term — With notice of irregularity.] — Tyne Mutual 
Steamship Insurance Assocn. v. Brown, No. 
2862, ante. 

2865. Application of special articles — Director 
appointed by directors who have ceased to hold 
office — Without notice of irregularity.] — No. 108 

of the arts, of a co. provided that all acts done at 
any meeting of directors or by any person acting 
as a director should, notwithstanding that it 
should afterwards be discovered that there was 
some defect in the appointment of such director 
or person acting as aforesaid, or that they or any 
of them were disqualified, be as valid as if every 
such person had been duly appointed, & was 
qualified to be a director. The art. also provided 
that two directors should form a quorum ; that 
the continuing directors might act notwithstanding 
any vacancy in their body; that the directors 
might fill up any casual vacancy ; that the 
directors might appoint one of their body to be 
managing director ; &, art. 89, that the office of 
director should be vacated if he accepted or held 
any other office under the co., or if he by notice 
in writing to the co. resigned his office. B., R., 
So M. were directors of the co. On Oct. 23, 1902, 
B. was appointed secretary of the co., which 
office he resigned on Dec. 2. At a board meeting 
held on Dec. 4, & attended only by B. So R., a 
letter was read from M. resigning his directorship, 
So B. So R. then passed a resolution appointing B. 
managing director of the co. At the next board 
meeting, attended only by B. So R., a resolution 


was passed electing D. a director of the co. These 
three continued to act as directors, So on Mar. 3, 
1903, issued notices convening the annual general 
meeting of the co. B., R. So D. acted in good 
faith, So the fact that B. had under art. 89 vacated 
his directorship on Oct. 23, Sc the subsequent 
irregularities were not brought to their attention 
until after Mar, 3 : — Held : the irregularities in 
the appointment of B. So D., So the subsequent 
acts of B., R. So D. were validated by art. 108 
So 1862 Act, r. 67, So they were the duly constituted 
board of directors. — British Asbestos Co., Ltd. 
v . Boyd, [1903] 2 Ch. 439 ; 73 L. J. Ch. 31 ; 88 
L. T. 763 ; 51 W. R. 667 ; 11 Mans. 88. 

Annotations : — Apld. Boschoek Proprietary Co. v. Fuke, 

[1906] 1 Ch. 148 ; Ellett v. Sternberg (1910), 27 T. L. R. 

127. Apprvd. Channel Collieries Trust v. Dover, St 

Margaret's & Martin Mill Light Ry., [1914] 2 Ch. 506. 

Retd. Re Allison, Johnson & Foster, Ex p. Birkenshaw, 

[1904] 2 K. B. 327 ; Transport v. Schonberg (1905), 21 

T. L. R. 305. 

2866. Operation as between company & 

members.] — Dawson v. African Consolidated 
Land So Trading Co., No. 2823, ante. 

2867. Director irregularly appointed — 

Acting in good faith — Dealings validated.] — Trans- 
port, Ltd. v. Schonberg (1906), 21 T. L. R. 305. 

Qualification shares parted with or not acquired.] 
— See Sub-sect. 2, D., post. 

2868. Resolution by general meeting summoned 
by de facto director.] — Boschoek Proprietary 
Co., Ltd. v. Fuke, No. 2893, post. 

Shares declared forfeited by board invalidly 
constituted.] — See No. 2144, ante. 

E. Agreements relating to Appointment. 

2869. Whether valid — Agreement to vote for 
nominee of purchaser of shares — Condition of 
purchase.] — Exors. holding shares in a co. agreed 
to sell part of them to G., who stipulated that as 
part of the transaction he should nominate X. So 
W. as directors, So that the exors. should, when 
either X. or W. should retire by rotation, vote for 
So not against his re-election. The agreement 
extended to shares whether held by the exors. in 
that capacity or in their own personal capacity. 
W. was about to retire by rotation, & some of 
the exors. threatened to oppose his re-election : — 
Held : the agreement was valid as regarded 
shares held by the exors., either as such or as 
directors, & on W. undertaking to retire, if 
required by the ct., at the ordinary meeting next 
after the trial, an injunction must be granted 
until the trial restraining such of the exors. as 
threatened to do so from voting against the 
re-election of W. on his retirement by rotation. — 
Greenwell v . Porter, [1902] 1 Ch. 530 ; 71 
L. J. Ch. 243 ; 86 L. T. 220 ; 9 Mans. 85. 

F. Interference by Court. 

2870. Whether court will interfere — To force 
directors on company — Allegation by shareholders 
that directors improperly appointed.] — The ct. 

refused in an action by some shareholders on 
behalf of themselves So all other shareholders in a 
co., to interfere to force on the co. certain persons 
as directors whose position as such was questioned 


elected while still so absent : — Held : 
the election was void. — E bden v . 
Arderne (1883), 2 S. C. 411. — S. AF. 

q. Purchase of shares for voting 
purposes. ] — An election of officers 
obtained by a trick or artifice cannot 
be considered a bond fide election, but 
when shares have been actually pur- 
chased So paid for, the fact or their 
being purchased with a view to 


influence the election is no objection. — 
Toronto Brewing So Malting Co. v. 
Blake (1882), 2 O. R. 175, — CAN. 

r. Objection delayed — Effect of.) — 
At a meeting of the shareholders of a 
railway co. two sets of directors were 
proposed So voted for. a scrutiny of the 
votes having been taken, the chairman 
decided that one of the sets had been 
elected Sc they thereupon entered upon 


the discharge of their office as directors. 
After the lapse of a month, a suspension 
against their acting as directors was 
presented : — Held : the suspenders 
were not entitled by this means after 
having allowed so much time to elapse 
to invert the possession which reaps, 
had been allowed to have of the office 
of directors. — Blackburn v . Finlay 
(1848), 10 Dunl. (Ct. of Sess.) 590 ; 20 
Sc. Jur. 194. — SCOT. 
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by a resolution of the co., although the resolution 
was not legally effectual to remove them. — 
Habben v . Phillips (1883), 23 Ch. D. 14 ; 48 
L. T. 741, C. A. 

Annotations: — Refd. Browne v. La Trinidad (1887), 37 
Ch. D. 1 ; Briton Medical General & Life Assocn. »;. 
Jones (2) (1889), 61 L. T. 384. Mentd. Trevor v. Whit- 
worth (1887), 12 App. Cas. 409 ; Marshall’s Valve Gear 
Co. v. Maiming, Wardle, 11909] 1 Ch. 267. 

2871 • Against wishes of company — 

Managing director.] — Bainbridge v. Smith, No. 
2888, post. 

2872. Nominee of another com- 

pany.] — British Murac Syndicate, Ltd. v. 
Alperton Rubber Co., Ltd., No. 2845, ante . 

Director prevented from acting .] — See Nos. 

3029, 3031, 3032, post. 


Sub-sect. 2. — Qualification. 

A. In General . 

2878. Qualification required under constitution 
of company — Application — Provincial directors.] — 

A co. was in process of being wound up. By the 
deed of settlement of the co. it was provided that 
no person should be or continue a director unless 
he was the holder of a particular amount of stock. 
The co. was managed by a board of directors at 
the chief office in L., & by boards in various 
towns, in the latter of which local agents or 
deputies, called provincial directors, had con- 
ferred upon them limited authority. C. was one 
of these provincial directors, but held no shares 
in the co., &, on a question of his liability to be 
placed upon the list of contributories : — Held : 
the clause requiring the qualification for directors 
did not apply to those who held the office of 
provincial directors, & C. was not liable to be 
placed on the list of contributories. — Re National 
Assurance & Investment Co., Cotterell’s 
Case (1862), 1 New Rep. 5 ; 32 L. J. Ch. 66 ; 
7 L. T. 341 ; 8 Jur. N. S. 1083 ; 11 W. R. 13, 
L.JJ. 

Annotation : — Refd* Re Waterloo Life, etc. Co., Ex p. 
Saunders (1863), 3 New Rep. 68. 

2874. Directors named by articles.] — 

A. was nominated a director of a new co. by the 
arts, of assocn., which provided that no person 
should be eligible as a director unless holding in 
his own right fifty shares. By the memorandum 
of assocn., which he signed, he agreed to take 
25 shares only. He subsequently signed the 
arts, themselves ; — Held : the clause respecting 
the qualification of directors did not apply to 
directors nominated by the arts, of assocn. — Re 
Llanharry Hematite Iron Ore Co., Ltd., 
Roney’s Case, Stock’s Case (1864), 4 De G. J. 
& Sm. 426 ; 4 New Rep. 389 ; 33 L. J. Ch. 731 ; 
10 L. T. 770 ; 10 Jur. N. S. 812 ; 12 W. R. 994 ; 
46 E. R. 983, L.JJ. 

Annotations : — Conad. Anglo-Moravian Hungarian Junction 
Ry., Dent’s Case, Forbes* Case (1873), 8 Ch. App. 768. 
Folld. Re La Mancha Irrigation & Land Co., Hamilton’s 
^(1873), 8 Ch. App. 648. Refd. Re Esparto Trading 
vO* (loi Am Oil* D« 191* 

2875. .] — One of the arts, of 

the co. provided that F. & three other persons 
therein named, & any other qualified persons 


whom they might appoint, not exceeding, with 
themselves, ten, should be the original directors 
of the co. It was also provided that every 
member holding not less than fifty shares should 
be eligible as a director, & that the office of a 
director should be vacated if he should cease to 
hold its qualification. F. did not sign the memo- 
randum of assocn., & refused to subscribe any 
money for shares, but accepted the offer of E. 
to give him fifty paid-up shares, as the qualification 
of a director, out of those appropriated to E., in 
payment of F.’s services in making inquiries &> 
reporting concerning the value of the concession 
in Austria. Fifty paid-up shares were accordingly 
allotted to F., & he had no other shares in the co. 
On the co. being wound up, his name was placed 
on the list of contributories for fifty ordinary 
slfares ; — Held : F. having been named as a 
director in the arts., the provisions as to qualifica- 
tion did not apply to him ; & the paid-up shares 
having been allotted to him for bond fide con- 
sideration out of those appropriated to E., he was 
liable to no calls upon them . — Re Anglo-Moravian 
Hungarian Junction Ry. Co., Forbes’ Case 
(1873), 8 Ch. App. 768 ; 42 L. J. Ch. 857, L. C. 

Annotations : — Refd. Re Polotas Coffee Co., Karuth’s Case 
(1875), 44 L. J. Ch. 622 ; Re Teine Valley Ry., Forbes* 
Case (1875), L. R. 19 Eq. 353 ; Re Esparto Trading Co., 
Finch & Goddard’s Cases (1879), 48 L. J. Ch. 573. 

2876. .] — A provision in arts, of 

assocn. that every director should at the time of 
his appointment, & thenceforth during his con- 
tinuance in office, hold at least four shares, & if 
any director should at any time cease to hold the 
qualification his office should thereupon become 
vacant : — Held : to apply to original directors 
named by the arts. ; & an original director who 
was on the register for one share only was put 
upon the list of contributories for four shares as 
having become the possessor thereof upon his 
appointment . — Re Esparto Trading Co. (1879), 
12 Ch. D. 191 ; sub nom. Re Esparto Trading 
Co., Finch & Goddard’s Cases, 48 L. J. Ch. 
573 ; 28 W. R. 146. 

Annotations : — Consd. Re Colombia Chemical Factory 
Manure & Phosphate Works, Hewitt’s Case, Brett’s 
Case (1883), 25 Ch. D. 283. Refd. Re Argyle Coal & 
Cannell Co., Ex p. Watson (1885), 54 L. T. 233. 

Whether acceptance of office 

implied contract to take shares .] — See Nos. 2903, 
2916, 2952, post. 

Managing directors .] — See Sub-sect. 9, 

B., post. 

2877. Condition precedent to valid appoint- 

ment.] — The arts, of a limited co. after naming 
the first six directors, provided that no person 
should be qualified to be a director who was not 
a holder of shares in the co. of the nominal value 
of £500. The board, who had power to appoint 
directors, purported to appoint H., who neither 
held nor afterwards acquired any shares. H. 
attended two meetings of the board, & resigned 
his office in two months. On an application by 
the official liquidator to make II. a contributory 
in respect of fifty shares of £10 each : — Held : his 
election as a director was void, & he could not 
be made a contributory . — Re Percy & Kelly 
Nickel, Cobalt, & Chrome Iron Mining Co., 


PART III. SECT. 28, SUB-SECT. 2.— A 

i. Qualification required under con 
stitution of company — Applicable t 
time of election only.) — The rules of i 
co. provided that three director 
should form a quorum. Shares wer 
declared to be forfeited at a meetinj 
at which three directors only attended 
one of whom had previously transfers 
all his shares : — Held : the forfeitur 


was not invalid for the rule as to 
qualification applied only to the time 
of election. — Reeves v. McCaffertt 
(1870), 1 Y. R. (Law) 190.— AUS. 

t. — Residence in named place.] 
— A co. was incorporated by letters 
patent which contained a provision 
that the majority of directors should 
at all times, be persons resident in 
Nova Scotia. Subsequently the co. 


took advantage of the provisions of the 
Nova Scotia Companies Act, 1900, Sc 
became incorporated under that Act, 
which did not contain this provision. 
Deft., who had been the secretary of 
the co., was removed from office, & he 
refused to give up to the co. the 
minute book & stock book of the co. 
on the ground that a majority of the 
directors were not resident in Nova 
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Hamley’s Case (1877), 5 Ch. D. 705 ; 46 L. J. Ch. 
543 ; 37 L. T. 349 ; 25 W. R. 600. 

Annotations Folld. JU Percy & Kelly Nickel, Cobalt, & 
Chrome Iron Mining Co., Jenner s Case 0877), 7 Ch. D. 
132; He Elharn Valley Ity., Birons Case (1878), 38 
L. T. 501. Distd. He Esparto Trading Co. (1879), 12 
Ch. D. 191. 


287 8 . .] — The arts, of a limited co., 

after naming the original directors, gave to the 
directors for the time being power to appoint new 
directors at any time before the first general 
meeting. It was then provided that no person 
should be qualified to be a director who was not 
a holder of shares in the co. of the nominal value 
of £500 ; & that no person except the original 
directors, & such persons as might be appointed 
by them, should be qualified to be a director who 
had not been a holder in his own right of such 
shares for at least six months. J. was appointed 
a director by the original directors, & attended 
several meetings of the board, but never applied 
for or acquired any shares, & when the co. was 
wound up his name was not on the register of 
shareholders : —Held : (1) the holding of the 

necessary number of shares was a condition 
precedent to the election of a director, & J.’s 
election was therefore void ; (2) his acting as 

director was no evidence of a contract to take the 
shares ; & his name could not be placed on the 
list of contributories . — Re Percy & Kelly 
Nickel, Cobalt, & Chrome Iron Mining Co., 
Jenner’s Case (1877), 7 Ch. D. 132 ; 47 L. J. Ch. 


201 ; 37 L. T. 807 ; 26 W. It. 291, C. A. 
Annotations : — As to (1) Folld. He El ham Valley Ry., B iron's 
Case (1878), 38 L. T. 501. Distd. Re Esparto Trading 
Co. (1879), 12 Ch. 1). 191 ; Hampshire Co-op. Milk Co., 
Purcell's Case (1880), 29 W. R. 170. As to (2) Refd. He 
Canadian Land Reclaiming & Colouring Co., Coventry 
& Dixon’s Case (1880), 14 Ch. D. 660. 

2879. .] — Re East Norfolk Tram- 

ways Co., Barber’s Case, No. 2852, ante. 

2880. — — Time for taking up.] — A co. was 
registered in June 1879. B. & H. signed the 
memorandum of assocn. as subscribers for one 
share each. By the arts. B. & H. were named as 
original directors, & it was provided that the 
qualification of a director should be fifty shares. 
B. & 11. attended meetings of the directors, but 
no shares were allotted & them, nor did their 
names appear on the register for any shares 
except those for which they had signed the 
memorandum. In Sept. B. resigned his office, 
but H. continued a director. No business was 
ever done by the co., & in Nov. a resolution was 
passed to wind up the co. The liquidator placed 
B. & H. on the list of contributories for fifty 
shares each ; — Held : assuming that the contract 
entered into by B. & H. to obtain a qualification 
amounted to an agreement to take fifty shares 
within 1862 Act, s. 23, they were entitled to a 
reasonable time for performing the agreement, & 
under the circumstances such reasonable time 
had not elapsed at the commemcement of the 
winding up of the co. ; & they could not be 
held liable as contributories in respect of the 
fifty shares . — Re Colombia Chemical Factory 
Manure & Phosphate Works, Hewitt’s Case, 
Brett’s Case (1883), 25 Ch. D. 283 ; 53 L. J. Ch. 
343 ; 49 L. T. 479 ; 32 W. B. 234, C. A. 
Annotations : — Distd. Re Portuguese Consolidated Copper 

Mines, Ex p. Iuchiquin, [1891] 3 Ch. 28. Oonsd. He 
Anglo -Austrian Printing & Publishing Union, Isaac’s 


158. Refd. Re International Cable Co., 
uidator (1892), 66 L. T. 253 : Re Bread 
tonrath's Case (1893), 62 L. J. Ch. 376 ; 
bohinson’s Case, [1895] 1 Ch. 226. 

2881. .1 — Molineaux v. London, 

Birmingham, & Manchester Insurance Co., 
No. 2903, post . 

2882. Reasonable time.] — Re Portu- 

guese Consolidated Copper Mines, Ltd., Ex p. 
Inchiquin (Lord), No. 2933, post. 

2883. Power of directors to extend 

time.] — The arts, of assocn. of a limited co. 
provided that the qualification of each of the first 
directors should be the holding of fifty shares of 
£10 each, or £500 stock, & the qualification of 
future directors should be the holding of 100 
shares or £1000 stock; & that the directors 
might exercise all such powers, & do all such acts 
as might be exercised & done by the co., & as 
were not required by statute or by the arts, to be 
exercised & done by the co. iti general meeting. 
A. & M. were not first directors, but held only 
fifty shares each in the co. They accepted the 
office of directors on the faith of an express agree- 
ment with the directors that they should not be 
required to increase their holding ; & that, if 
necessary, the arts, should be altered so as to 
render their holding a sufficient qualification. 
A. & M. acted as directors, & received fees. The 
co. was afterwards ordered to be wound up. On 
a summons taken out by the official liquidator 
asking that A. & M. might be ordered to repay 
to him the fees so received by them on the ground 
that, during the period in respect of which such 
fees were paid, they did not possess the necessary 
qualification : — Held : the directors might act 
before they acquired the qualification ; whatever 
the rights of the co. might be in case they failed to 
acquire it, the co. might resolve that for a limited 
time the board of directors should abstain from 
allotting the qualification shares, or from insisting 
that the directors should not act until they had 
acquired them, & that in the present case the 
directors as a body having power to do all such 
acts as were not required to he done by a general 
meeting, they were within their powers in electing 
A. & M. & requesting them to act pending the 
submission of the question of qualification to the 
shareholders ; A. & M. had duly acted as directors, 
& were entitled to their remuneration as such. 

Re International Cable Co., Ltd., Ex p. 
Official Liquidator (1892), 66 L. T. 253 ; 
8 T. L. B. 316 ; 36 Sol. Jo. 293. 

2884. Alteration of qualification — “ Future 

qualification. * *] — Re La Mancha Irrigation & 
Land Co., Hamilton’s (Lord Claud) Case, 
No. 2902, post 

See , also , No. 2831, ante. 

Effect of acting as director when unqualified— 
Whether implied contract to take qualification 
shares.] — See Sub-sect. 2, C. (6), post. 

2885. Where no qualification required by con- 
stitution of company.] — (1) The arts, of assocn. of 
a co. did not require that a director should be 
qualified by holding any shares, but the directors 
passed a resolution, which was not in any way 
confirmed by the shareholders, that the qualifica- 
tion should in future be 250 shares of £1 each : — 
Held : this resolution could not alter the con- 
stitution of the co., & a person who was after- 
wards elected a director, & who acted in that 


Case, [1892] 2 Ch. 
Ex p. Official Liq 
Supply Assocn., 1 
Re issue Co., ~ 


Scotia ; — Held : deft, could not set 
up the contention that the directors 
wore not eligible or properly elected — 
they were ae facto directors, & their 
eligibility could not be inquired into 
in this collateral way. — Modstock 


Mining Co. v. Harris (1902), 40 
N. S. R. 336. — CAN. 

a. Employment by company — In 
other capacity — Effect of .} — An objec- 
tion was raised to the president of an 


insurance co. acting as such, because 
he acted as the inspector of the co. for 
which he was paid a salary ; — Held : 
no weight could be given to it, because 
three directors formed a quorum of 
which the president need not be one. 
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capacity, did not thereby enter into any implied 
contract to take or hold shares. 

(2) The directors of a co., in its name, entered 
into an agreement with H. that the capital of the 
co. should be increased, & that he should endeavour 
to obtain subscribers for the new shares to be 
issued. He was to receive, by way of remunera- 
tion, a large commission on the nominal value of 
the new shares taken up, & also a number of 
shares issued as fully paid up to him or his 
nominees, of which 1000 were to be issued as soon 
as the directors had accepted four persons to be 
nominated by him as directors or trustees of the 
co. This agreement was registered. The co. 
afterwards passed a special resolution to increase 
the capital to the extent mentioned in the agree- 
ment. R., on the nomination of H., agreed to 
become a director, on the understanding that ho 
was to be qualified by holding 200 fully paid-up 
shares, which were to be found for him by H. 
R. was afterwards elected a director, & acted as 
such. After his election a second agreement was 
entered into between the co. & H., by which it 
was arranged that 2,000 specified shares should be 
allotted to him or his nominees, as part of the 
consideration to which he was entitled under the 
first agreement. The second agreement was 
also registered. After this 200 of the specified 
shares were, at the request of H., allotted to R., 
& were with his assent registered in his name as 
fully paid up. Nothing was, in fact, paid for 
them. The co. was afterwards ordered to be 
wound up : — Held : the arrangement with H. was 
fraudulent, & ultra vires , but as R. had never 
agreed to take any but paid-up shares, he could 
not be placed on the list of contributories in 
respect of the 200 shares. — Re British Provident 
Life & Guarantee Assocn., de Ruvigne’s Case 
(1877), 5 Ch. D. 306 ; 46 L. J. Ch. 360 ; 36 L. T. 
329 ; 25 W. R. 476, 0. A. 

Annotations : — As to ( l ) Apld. Re Patent Davit & Boat Detach- 
ing Co., Kankon’s Case (1879), 39 L. T. 664. As to (2) Reid. 
Re Caerphilly Colliery Co.. Ormerod’s Case (1877), 37 L. T. 
244 ; Re Church & Empire Fire In see., Pagin & Gill's 
Case Q877), 6 Ch. D. 681; Re Kskern Slate & Slab 
Quarries Co., Clarke & Heldcn’s Cases (1877), 37 L. T. 
222 ; Re Eupion Fuel & Gas Co., Aspinall’s Case (1877), 
36 L. T. 362 ; Re Englefleld Colliery Co. (1878), 8 Ch. D. 
388 ; Re Ambrose Lake Tin Sc Copper Mining Co., Ex p. 
Moss, Exp. Taylor (1880), 42 L. T. 604; Re Macdonald, 
[1894] I Ch. 89. 

2886. Effect of resolution by subscribers.] — 

The arts, of assocn. of a co. did not require that 
a director should be qualified by holding any 
shares but the subscribers to the memorandum of 
assocn. passed a resolution that the qualification 
of future directors should be the holding of fifty 
shares each, & that R. should be one of the future 
directors. R. subsequently became a director, 
& acted as chairman at some meetings. R.’s 
name also appeared as a director in the prospectus. 
R. stated that when he acted as chairman he was 
not aware that any qualification was necessary, 
& that as soon as he heard of it he took steps to 
get this resolution rescinded, & ultimately wrote 
to the secretary resigning his seat at the board. 


R. had signed a proxy paper as “ a member of the 
co.,” but had never applied for any shares, nor 
were any ever allotted to him. The chief clerk 
settled R. on the list of contributories in respect 
of fifty qualification shares : — Held : a resolution 
of the subscribers could not alter the constitution 
of the co., &> there being no contract on R.’s part 
either express or implied to take shares, his name 
must be removed. — Re Patent Davit & Boat 
Detaching Co., Ranken’s Case (1879), 39 L. T. 
664. 

B. What constitutes. 

2887. Effect of mortgage of qualification shares.] 

“Where the qualification of a party to act as a 
director of a co. consists in his being the proprietor 
of a certain number of shares, the qualification 
will not be lost by a mtge. of those shares. — 
Cumming v . Prescott (1837), 2 Y. & C. Ex. 488 ; 
160 E. R. 488. 

Annotation : — Mentd. Soc. G6n6rale de Paris v. Tramways 

Union Co. (1884), 14 Q. B. 1). 424. 

2888. Shares required to be held in own 

right.] — By a contract between the vendors of a 
brewery & a trustee for a limited co. which was 
to be formed for the purchase & carrying on of 
the brewery, it was agreed that B., one of the 
vendors, should be a managing director for a 
specified time, & that on his retirement or death 
his son, pltf., should be managing director for a 
term therein mentioned, & that B. should provide 
a qualification for his son as managing director. 
By the arts, of assocn., which adopted the con- 
tract, it was provided that a director should 
vacate his office if he did not acquire a qualification 
within a month of his appointment or election, & 
that the qualification of a managing director 
should be the holding in his own right shares of 
the nominal value of £25,000. B. provided for 
pltf. shares to the amount of £5,000, & died in 
Aug., 1888. Pltf., who was one of his exors., & 
his co-exors., in Oct., 1888, transferred shares to 
the amount of £20,000 into pltf.’s name to com- 
plete his qualification as a managing director ; 
but the estate had not been administered, & there 
was no evidence under what circumstances the 
shares were transferred to him or whether he was 
beneficially entitled to them. The board of 
directors refused to recognise pltf. as a director 
on the ground that he had not sufficient qualifica- 
tion, & he brought an action to restrain them from 
excluding him, & moved for an interim injunction ; 
— Held : (1) on the construction of the arts, the 
provision that the office of a director should be 
vacated if he did not acquire a qualification within 
a month did not apply to those who were appointed 
managing directors under the contract ; (2) in 
the absence of evidence as to the beneficial interest 
in the shares transferred to pltf. the ct. could not 
decide whether he was the holder of the shares 
“ in his own right ” within the arts., until the 
estate had been administered. (3) Afterwards, an 
extraordinary meeting of the shareholders having, 
at the instance of the ct., been held & a resolution 


Sc a quorum may have acted without 
him ; &, for all that appeared it might 
be that he only received an additional 
allowance as president while discharg- 
ing the duties of inspector. — Victoria 
Mutual Fire Insurance Co. v . 
Thompson (1882), 32 C. P. 476.— CAN. 

PART HI. SECT. 28, SUB-SECT. 2.— B. 

b. Shares required to he held in 
aum right — How far beneficial owner- 
ship necessary.] — Deft, municipality 
subscribed for & had issued to it 
2,500 shares in the capital stock of 


deft. co. Deft, municipality then 
transferred certain of its shares to 
four persons, also made defts., to 
qualify them as shareholders with a 
view to their election as directors of 
the co . : — Semble : under Railway Act. 
1906 (c. 37), s. 112, the four individual 
defts. could not legally become 
directors, the contemplation of the 
statute being that the qualifying shares 
should be beneficially owned by the 
directors, — Lucas v. North Van- 
couver Municipality (1913), 24 

W. L. II. 966.— CAN. 


e. Shares transferred to give quali- 
fication.] — The stock of a co. was 
owned exclusively by G. Sc W. The 
charter of the co. required that there 
should be a board of directors consist- 
ing of not less than threo members, 
each of whom should hold stock to the 
amount of not less than $100. It 
having become necessary to raise funds 
for the co., G. & W. agreed to convey 
to M. one share each in order to qualify 
him as a director. M. thenceforth 
acted as the third director, Sc the 
funds were obtained. By his will M. 
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having been passed that even if pltf. were duly 
qualified they did not desire him to act as a 
managing director, the ct. declined to interfere 
with the decision of the shareholders, & refused 
the injunction. 

(4) The meaning of a shareholder holding shares 
“ in his own right ” is that he must not only have 
the legal right to deal with them, but must have 
the beneficial ownership of them ; although such 
ownership may be incumbered (Cotton, L.J.), 

(5) The expression has gained a practical 
conventional meaning, namely, that the share- 
holder holds them in such a way that the co. may 
safely deal with them as his shares (Lindley, L..T.). 
— Bainbridge v . Smith (1889), 41 Ch. D. 462 ; 
60 L. T. 879 ; 37 W. R. 594 ; 5 T. L. R. 375, C. A. 

Annotations : — As to (3) Apld. Cuff v. London & County Land 
Sc Building Co., [1912] 1 Ch. 440. Distd. British Murao 
Syndicate v, Alperton Rubber Co., [1915] 2 Ch. 186. Reid. 
Salmon v. Quin & Axtens, [1909] 1 Ch. 311 ; Cory v. Rein- 
deer S.S. (1915), 31 T. L. R. 530. As to (4) FoUd. Cooper 
v. Griffin, [1892] 1 Q. B. 740 ; Howard v. Sadler, [1893] 
1 Q. B. 1. Reid. Re Bainbridge, Reeves v. Bainbridge, 
[1889] W. N. 228. As to (5) Apld. Boschook Proprietary 
Co. v. Fuke, [1906] 1 Ch.148; Sutton v. English & Colonial 
Froduce Co., 11902] 2 Ch. 502. 

2889. Shares required to be held in own right — 
How far beneficial ownership necessary — Shares 
transferred — Transferor remaining on register.] — 

(1) A director of a co. can, if qualified, sustain 
an action in his own name against the other 
directors, on the ground of individual injury to 
himself, for an injunction to restrain them from 
wrongfully excluding him from acting as a 
director. 

(2) Where the arts, of assocn. of a co. provided 
that no person should be eligible as a director 
unless he held “ as registered member in his own 
right capital of the nominal value of £500 at 
least ” : — Held : beneficial ownership was not 
necessary for a qualification, & a registered holder 
of the required capital, though he had transferred 
his shares to another, was properly eligible. — 
Pulbrook v . Richmond Consolidated Mining 
Co. (1878), 9 Ch. D, 610 ; 48 L. J. Ch. 65 : 27 
W. R. 377. 

Annotations : — As to (1) FoUd. Munster v. Cammell (1882), 
51 L. J. Ch. 731. Retd. Harben v. Phillips (1883), 23 
(’h. D, 14. As to (2) Folld* Re Bainbridge, Reeves v. 
Bainbridge, [1889] W. N- 228. Consd. Bainbridge v . 
Smith (1889), 41 Ch. D. 462 ; Cooper v. Griffin, [1892] 

1 Q. B. 740. FoUd. Howard v. Sadler, [1895] 1 Q. B. 1. 
Apld. Sutton v. English & Colonial Produce Co., [1902] 

2 Ch. 502. Generally, Refd. Dashwood v. Cornish (1897), 

13 T. L. R. 337. h 

2890. Effect of mortgage.] — Bain- 

bridge v. Smith, No. 2888, ante. 

2891. .] — Re Bainbridge, 

Reeves v . Bainbridge, [1889] W. N. 228. 

2892. Effect of notice of claim by 

trustee in bankruptcy.] — Although beneficial 
ownership is not essential to holding shares “ in 
his own right for the purpose of a qualification 
clauso in arts, of assocn., yet the shareholder 
must hold in such a way that the co. may safely 
deal with the shares as his. Accordingly, a 


director does not hold shares “ in his own right ** 
within a qualification clause where the trustee in 
his bkpey. has given notice claiming the shares. — 
Sutton v. English & Colonial Produce Co., 
[1902] 2 Ch. 502 ; 71 L. J. Ch. 685 ; 87 L. T. 438 ; 
50 W. R. 571 ; 18 T. L. R. 647 ; 10 Mans. 101. 
Annotation : — Reid. Boschoek Proprietary Co. v. Fuke, 

[1906] 1 Ch. 148. 

2893. Shares held as liquidator of another 

company.] — (1) The qualification of a director 
being the holding of 250 shares in his own right, 
F. was registered as “ F. liquidator of the H. co.” 
with a holding of 500 shares : — Held : he was not 
qualified to be a director. 

(2) Apart from special provision in the arts, 
directors are not entitled to their fees free of 
income tax. 

(3) The resolutions of a general meeting con- 
vened by de facto directors are not invalidated by 
any irregularity in the constitution of the board. 

(4) Arts, fixing the qualification & remuneration 
of directors being binding on the co. as well as the 
directors, the co. cannot ratify an act of the 
directors in contravention of such arts, without 
first altering them by special resolution. — Bos- 
choek Proprietary Co., Ltd. v. Fuke, [1906] 
1 Ch. 148 ; 75 L. J. Ch. 261 ; 94 L. T. 398 ; 
54 W. R. 359 ; 22 T. L. R. 196 ; 50 Sol. Jo. 170 ; 
13 Mans. 100. 

Annotation : — As to (4) Refd. Nelson v. Nelson, [1914] 2 

K. B. 770. 

Whether shares held In own right — Within 
Judgments Act, 1838 (c. 110), s. 14.] — See No. 

2648, ante, & generally , Execution. 

2894. Shares held jointly.] — A director’s quali- 
fication shares may be held jointly with another 
person. — Re Glory Paper Mills Co., Dunster’s 
Case, [1894] 3 Ch. 473 ; 63 L. J. Ch. 885 ; 71 L. T. 
528 ; 43 W. R. 164 ; 10 T. L. R. 669 ; 38 Sol. Jo. 
694 ; 1 Mans. 438 ; 7 R. 456, C. A. 

Annotation : — Apld. Grundy v. Briggs, [1910] 1 Ch. 444. 

2895. Shares held as executor.] — Pltf. & others 
were exors. of a shareholder in deft. co. The co. 
on production of probate registered them as joint 
holders of the shares. Pltf. was afterwards 
appointed a director of the co. subject to his 
acquiring the necessary qualification. The arts, 
of assocn. required each director to be the regis- 
tered holder of not less than twenty shares. Pltf. 
already held five shares in his own name. The 
exors. executed a transfer of fifteen of testator’s 
112 shares to pltf. for a nominal consideration. On 
the next day one of the transferors wrote to the 
co. revoking his signature of the transfer & notify- 
ing the co. not to register the transfer. The 
directors of the co. thereupon refused to register the 
transfer, & subsequently informed j>ltf. that he 
had ceased to be a director, not having acquired 
the necessary qualification within the statutory 
period, & thenceforth excluded him from the 
directors’ meetings. In an action by pltf. for an 
injunction to restrain the directors from exclud- 
ing him, & for rectification : — Held: pltf. was 
qualified to be a director of the co. by virtue of his 


bequeathed the two shares to S., who 
exercised, when necessary, the func- 
tions of director. After some time G. 
became dissatisfied with the manner 
in which S. discharged his duties as 
director, alleging that he acted simply 
as the nominee of W., Sc finally 
asserted that the shares had been 
originally assigned to M, for the 
avowed purpose of qualifying him to 
act, but in reality as trustee for G. & 
W., & that he had not a power to 
dispose of them by will, & fifed a hill 
seeking to have It declared that M. 
during his lifetime, Sc S. since his 


aeatn, nad held these shares simply 
trusteos of G. & W., & that S. mlg 
be ordered to reassign them : — lieu 
the transfer to M. was not witho 
consideration, the agreement by G. 
W. with each other to make it beb 
sufficient, & the bill must be dismisse 
Semble : pltf. was estopped fro 
alleging that M. was not proper 
qualified as a director, the effect 
which would have been to injurious 
affect the value of bonds of the oo„ ; 
the Issue of which pltf. was a party,- 
Kikly V. Smyth (1879), *7 Or, 880.- 
CAN. 


d. Shares held as trustee,] — In an 
action by a oo. against a shareholder 
for payment of a call. deft, pleaded 
that the call had not been validly 
made, on the ground that the directors 
who made the call had not had the 
requisite qualification, in that their 
shares though registered in their own 
names were truly held in trust for 
another; — Held: defence was irrele- 
vant inasmuch as the directors were, 
ex fade of the register, the holders of the 
shares & must be held entitled to all 
the privileges of shareholders as they 
were liable to all the obligations. — 
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registration as a joint holder of testator's shares, — 
Grundy v . Briggs, [1910] 1 Ch. 444 ; 79 L. J. Oh. 
244 ; 101 L. T. 901 ; 54 Sol. Jo. 163 ; 17 Mans. 30. 

AnMtcUbm: :r 'Rel&. Mackereth v. Wigan Coal & Iron Co.. 

[1916] 2 Ch. 293. 

C. Liability to take Qualification Shares, 

(a) In General . 

2896* Shares transferred to director — Held in 
trust for company — Transfer not registered.] — 
Where important provisions of the deed of settle- 
ment & the statute with respect to the transfer of 
shares have been violated or disregarded by the 
board, in order to enable a person to qualify for 
the directorship of a co., that person will not be 
liable to be inserted on the list of contributories, 
even though he should, without ever paying for 
them, execute a transfer alleging that it is for 
value, to himself of the necessary shares, accept 
the directorship & receive fees for his attendances, 
unless the co. is in a position absolutely to prove 
that he was party or privy to the breach of trust 
of duty on the part of the directors. The shares 
transferred having been held theretofore by the 
manager in trust for the co., & having been by the 
order of the directors transferred without payment 
of any consideration to the alleged contributory : — 
Held : he was, as the manager had previously 
been, only a trustee for the co. — Re Waterloo 
Life, Education, Casualty & Self Relief 
Assurance Co., Saunders’s Case (1864), 2 
De G. J. & Sm. 101 ; 3 New Rep. 548 ; 10 L. T. 
3 ; 10 Jur. N. S. 246 ; 12 W. R. 502 ; 46 E. R. 
313, L. JJ. 

Annotations : — Distd. Re Imperial Mercantile Credit Assocn., 

Chapman & Barker's Case (1887), L. R. 3 Eq. 361. Consd. 

Re West Hartlepool Iron Co., Gray’s Case (1876), 1 Ch. D. 

664. Ref d. Re Patent Paper Manufacturing Co., Addison ’s 

Case (1870), 5 Ch. App. 294. 

2897. Application for shares by director — Shares 
not allotted — Memorandum subscribed for fewer 
shares than qualification.] — Re Llanharry Hema- 
tite Iron Co., Tothill’s Case, No. 3441, post. 

2898. Name inserted in list of shareholders 

referred to in resolution of board — Director not 
present at meeting.] — Re Llanharry Hematite 
Iron Co., Tothill’s Case, No. 3441, post . 

2899. Followed by invalid allotment — 

Subsequent repudiation.] — S., who was a share- 
holder for twenty shares, applied for thirty more, 
expressly to qualify as director ; & at a general 
meeting, confirmed by a subsequent meeting, 
the shares were allotted, & he was appointed 
director, & paid the deposit on the shares. It 
afterwards turned out that these proceedings were 
invalid. S. then repudiated the additional shares, 
& required that the deposit paid on them should be 
appropriated to his former twenty shares, which 
was accordingly done. He never acted as director ; 
but on two occasions paid calls in respect of the 
twenty shares, for which only his name was down 
in the register at the joint-stock office. The co. 
was being wound up & the official liquidator 
sought to make S. a contributory for fifty shares, 
viz., the twenty original & the thirty qualifying 
shares : — Held : the application would be refused. 
— Shaw’s Case (1876), 34 L. T. 715. 

2900. Application withdrawn before allot- 

ment— Though office exercised.] — The arts, of 


assocn. of a co. provided that a director’s qualifi- 
cation should be 25 shares, & that the first directors 
should be the subscribers of the memorandum of 
assocn., or such of them as should be appointed 
by the subscribers, together with any other mem- 
bers of the co. appointed by the subscribers. 0., 
who was not one of the subscribers & held no 
shares in the co., was appointed by the subscribers 
one of the first directors, was elected chairman 
by the board, & his name appeared as such in the 
prospectus shortly afterwards issued. He after- 
wards applied for forty shares & paid a deposit. 
No shares were allotted to any of the appets. on 
account of the applications not being sufficiently 
numerous, & 0., after having presided at several 
board meetings & signed cheques, resigned his 
position as director without ever having held 
shares or having been registered as a member of 
the co. He afterwards withdrew his application 
for shares & requested the return of his deposit, 
& the deposit on fifteen of the forty shares for 
which he had applied was returned to him, but 
not the deposit on the 25 qualification shares. 
H.’s case was similar in the material respects. 
The co. having been ordered to be wound up, & 
the names of 0. & H. having been settled on the 
list of contributories for the 25 shares : — Held : 
their names must be removed from the list, since 
their applications were for allotment of shares, & 
their agreement was to accept the shares on 
allotment, & no shares had ever been allotted, 
& their appointment & continuance as directors, 
though they held no shares, was simply an irregu- 
larity, & did not constitute a contract between the 
co. & them for the allotment of the qualification 
shares. — Re Electric & Magnetic Co., Ltd., 
Carmichael's & Hewett’s Case (1882), 46 L. T. 
653; 30 W. R. 742. 

Withdrawal of application, generally, see Sect. 
17, sub-sect. 2, G., ante . 

2901. Whether office accepted — Attendance at 
one meeting — Mistake as to character of meeting.] 

— The arts, of assocn. of a co. provided that the 
first directors should, within two months of the 
date of their appointment, become the registered 
proprietors of 250 shares of £1 each, & that the 
first directors of the co. should be appointed by a 
meeting of subscribers to the memorandum of 
assocn. forthwith after registration. The co. was 
incorporated on Jan. 11, 1884. A meeting of the 
subscribers to the memorandum was held on Jan. 12, 
& T., who was not a subscriber, was appointed 
one of the first directors. A draft prospectus was 
then settled & signed by the directors present, 
including T., & T.’s name was inserted as a director. 
T. alleged that he did not know the co. was formed 
before the meeting of Jan. 12, but thought it a 
preliminary meeting. He never attended another 
meeting nor in any way acted as director, nor 
applied for nor was allotted any shares. The 
co. was ordered to be wound up on Aug. 8, 1885. 
The liquidator claimed to put T. on the list of 
contributories for 250 shares : — Held : T. could 
not be taken to have become a director, & if he 
had ever acted as a director, he had withdrawn 
during the two months allowed for qualifying, & 
could not be put on the list of contributories. — 
Re Self-Acting Sewing Machine Go., Ltd. 
(1886), 54 L. T. 676 ; 34 W. R. 758. 


Galloway Saloon Steam Packet C 
v . Wallace (1891), 19 It. (Ct. of Sesi 
330 ; 29 Sc. L. R. 264.— SCOT. 


PART III. SECT. 28, SUB-SECT. 2.— 

C. (a). 

t. IIow satisfied .] — Shares taken as 


a qualification for a directorship of 
a co. need not be taken from the co. 
It is enough if they are taken In open 
market or from a friend within a 
reasonable time after acceptance of 
the office, & they need not De shares 
for which the qualifying director has 
paid . — Re Bombay Electrical Co., 


Ltd., NusservXnji Dadabhoy Kat- 
uuck’s Case (1888), I. L. K. 13 Bom. 

1 — IND. 


f. Vendor* 8 shares .] — Unless 

there be a special provision in the 
arts, of assoon. of a co. to prevent it, a 
director’s qualifying shares may he 
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Sect . 28. — Directors: Sub-sect, 2, C . (a) & (6)*] 

2902. Alteration of qualification after appoint- 
ment — Effect on continuing directors — Alteration 
confined to future directors.] — By the memorandum 
of assocn. of a co., C. & H. were named as directors, 
without being required to hold any particular 
number of shares as a qualification. The co. was 
regulated by Table A. of 1802 Act, clause 58 of 
which provides that at the first ordinary meeting 
the whole of the first body of directors shall 
retire. An extraordinary general meeting was 
held within four months after the registration, at 
which a resolution was passed, which was duly 
confirmed, that the future qualification of a 
director should be 1 00 shares, it was also resolved 
to postpone the first ordinary general meeting for 
three years. The co. was afterwards ordered to 
be wound up : — Held : the future qualification 
meant the qualification of future directors, & 0. 
& II. were not liable for 100 shares, although they 
continued to act as directors till the co. was wound 
up. — Re La Mancha Irrigation & Land Co., 
Hamilton’s (Lord Claud) Case (1873), 8 Ch. App. 
548 ; 42 L. J. Ch. 405 ; 28 L. T. 052 ; 21 W. It. 
518, L. J J. 

Annotations : — Distd. Re British Colonial & Foreign Pro- 
perty Insoe. Cor pi)., Stephenson's Case (1876), 45 L. J. Ch. 

488. Reid. Re Teme Valley Ry., Forbes’ Case (1875), 

L. It. 19 Eq. 353.; Re East Norfolk Tram. Co., Barber’s 

Case (1877), 26 W. It. 3. 

2903. Effect on existing directors — Whether 

office terminated.] — (1) By a special resolution of 
a co. incorporated under Companies Acts, 1802 to 
1898, the share qualification of the directors was 
raised from 50 to 250 shares : — Held : the directors 
did not thereby cease to hold their qualifications, 
& necessarily vacate their offices under Companies 
Act, 1890 (c. 48), s. 3 (2). 

(2) A person who accepts an appointment as 
director knowing that the holding of a certain 
number of shares in the co. is a necessary qualifi- 
cation, & acts as director, must be held to have 
contracted with the co. that he will, within a 
reasonable time, obtain the requisite shares either 
by transfer from existing shareholders or directly 
from the co. 

(3) Where a director takes an active part in a 
scheme for increasing the share qualification of 
the directors of a co., the reasonable time may 
begin to run before the date of the second con- 
firmatory resolution of the members, & ends on 
the first occasion when he does an important act 
as director after that date. — Molineaux v, 
London, Birmingham & Manchester Insurance 
Co., Ltd., [1902] 2 K. B. 589 ; 71 L, J. K. B. 848 ; 
87 L. T. 324 ; 51 W. R. 30 ; 18 T. L. R. 753, C. A. 

Annotation : — Generally , Mentd. Re Brazilian Rubber 

Plantations & Estates, [1911] 1 Ch. 425. 

Allotment to vendor-director.]— See No. 2801, 
ante . 

(b) Under Implied Contract 

2904. Agreement to become director — Office 
never exercised.] — A. consented to become a 


director of the co., & was appointed a director, but 
never took any active part in the affairs of the co., 

6 after about fourteen months he resigned his 
office. By the terms of the deed of settlement no 
one could be a director who did not hold 2100 
capital stock. A., however, never was & never 
agreed to be the holder of any stock in the co. : — 
Held : A. could not be placed on the list of con- 
tributories on the ground of his having, by accept- 
ing the office of director, come under an obligation 
to take the stock requisite to qualify him for the 
office . — Re National Insurance & Investment 
Assocn., Davies’s Case, Abercorn’s (Lord) 
Case (1802), 4 De G. F. & J. 78 ; 31 L. J. Ch. 828 ; 

7 L. T. 225 ; 8 Jur. N. S. 951 ; 10 W. R. 548 ; 
45 E. R. 1112, L. JJ. 

Annotations : — Distd. Re Great Northern & Midland Coal 
Co., Currio’s Case (1863), 3 De G. J. 8c S. 367. Folld. 
Re General International Agency Co., Chapman's Case 
(1866), L. R. 2 Eq. 567. Distd. Re International Contract 
Co., Levlta's Case (1867), 3 Ch. App. 36. Consd. Re Metro- 
politan Public Carriage & Repository Co., Brown’s Case 
(1873), 9 Ch. App. 102 ; Re Freehold & General Invest- 
ment Co., Green's Case (1874), L. It. 18 Eq. 428 ; Re 
Colombia Chemical Factory Manure & Phosphate works, 
Hewitt’s Case, Brett's Case (1883), 25 Ch. D. 283. Retd. 
Re Llanharry Hematite Iron Ore Co., Roney's Case, 
Stock’s Case (1864), 4 De G. J. 8c Sm. 426 j Re Waterloo 
Life Assce., Saunders's Case (1864), 10 L. T. 3 ; Re Great 
Oceanic Telegraph Co., Harward's Case (1871), L. R. 13 
Eq. 30 ; Re British Provident Life & Guarantee Assocn., 
De Ruvigne's Case (1877), 5 Ch. D. 306; Re Printing 
Telegraph & Construction Co. of Agence Havas, Ex p. 
Cammell, [1894] 2 Ch. 392. Mentd. Re District Savings 
Bank, Ex p. Official Liquidator (1862), 6 L. T. 304 : 
Re National Assce. & Investment Assocn., Ex p. Cotterell 
(1862), 32 L. J. Ch. 66 ; Re Life Assocn. of England, 
Blake’s Case (1865), 34 Beav. 639 ; Henderson v. Lacon 
(1867), L. R. 5 Eq. 249 ; Ilfracombe Ry. v, Nash (1870), 
18 W. R. 431 ; Arnison v. Smith (1889), 41 Ch. D. 348. 

2905. Memorandum & articles signed as 

subscriber.] — (1) Before the formation of a co., at 
a preliminary meeting, certain persons agreed to 
hold 100 shares each, & also to execute the arts. & 
memorandum of assocn., when ready, & act as 
directors of the co. A few days afterwards they 
signed the memorandum of assocn. for 21 shares 
each, & they also signed the arts, of assocn. By 
two of the clauses of the arts, it was provided that 
the subscribers of the memorandum should be 
directors, until directors were appointed, & that no 
shareholder was entitled to be a director unless 
he held at least 100 shares in the co. The co. was 
afterwards wound up in bkpey. : — Held : con- 
sidering the aforesaid resolution & the arts, of 
assocn., they were liable to be placed on the list 
of contributories in respect of 100 shares each, in 
which number the 21 shares for which they had 
subscribed the memorandum of assocn. would be 
included. 

(2) The directors took a transfer of paid-up 
j shares from an allottee who had had them allotted 
to him by the co. in part-payment of purchase- 
money in respect of property purchased by the 
co. The same directors were holders of other 
paid-up shares taken by them for attendance 
fees ; — Held : their obligation to take the qualifica- 
tion shares could not be satisfied by their taking 


shares allotted to him as nominee of 
the vendor who has taken fully paid-up 
shares In part or full payment of the 
price of the business sold to him. — 
Rutherford Tobacco, etc. Co. (In 
Liquidation) v. Lusby (1902), 10 
S. L. T. 29. — SOOT. 


PART III. SECT. 28, SUB-SECT. 2.— 

C. (b). 

g. Affreement to become director — 
Part payment] — C. agreed to act as a 
director, & gave his note for $500, in 
order to obtain a qualification. The 
president subscribed for 50 shares for 


him, on which the $500 would pay 
1 0 per cent. C. then acted as a director 
for some time without, as he alleged, 
knowing that any stock had been sub- 
scribed for him. Subsequently he was 
notified of a 5 per cent, call on 50 
shares, & he at once communicated 
with the president, who told him not 
to mind, & that the secretary would be 
instructed, 8c he was not troubled 
again about it. During this time his 
note had been carried by the co.. Sc 
ho had paid nothing. The president 
then absoonded, Sc C. was notified of a 
5 per cent call, Sc gave a note for $250 
in payment of same, not, as he alleged, 


because he was liable, but because he 
was told that it would settle his total 
liability, Sc he did not wish to enter 
into a suit ; — Held : he was properly 

S laced on the list of contributories. — 
\t Standard Fire Insurance Co., 
Chisholm's Case (1884), 7 O. R. 448.— 
CAN. 

h. Director named in articles — 
Office exercised,] — Re Dublin & Metro- 
politan Junction Ry. (1877), I. R. 
11 Eq. 294.— IR. 

k. .] — In the winding 

up of a co. it was sought to put the 
original directors, who had been 
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the unpaid-for shares. — Be Great Northern & 
Midland Coal Co., Ltd., Currie’s Case (1863), 3 
De G. J. & Sm. 367 ; 2 New Hep. 146 ; 32 L. J. Ch. 
421 ; 8 L. T. 472 ; 11 W. R. 676 ; 46 E. R. 677, 
L. JJ. 

Annotations : — As to (1) Distd. Re Uanharry Hematite Iron 

Ore Co., Roney's Case. Stock’s Case (1864), 4 De G. J. & 

Sm. 426. Consd. JBePelotas Coffee Co., Karuth’s Case (1875), 

L. R. 20 Eq. 506. Refd. Re Disderi (1870). 40 L. J. Ch. 

248 ; Re Anglo- Austrian Printing & Publishing Union, 

Isaacs* Case, [1892] 2 Ch. 158. Generally, Mentd. Re 

Western of Canada Oil, Lands & Works Co., Carling, 

Hespeler & Walsh's Cases (1875), 1 Ch. D. 115. 

2006. Conditional agreement to become director 
— Office exercised.] — The arts, of a limited co. 
provided that the necessary qualification for a 
director should be the being registered owner of 
50 shares in the co. E. was elected a director, 
signed an application for 50 shares, & drew a 
cheque for the deposit money thereon, both of 
which he deposited with the chairman, & secretary 
of the co., to await his decision whether he would 
qualify as a director. Meantime, he attended 
meetings of the board & did certain acts as a 
director. Subsequently, he refused to take any 
shares, & his cheque was returned to him : — 
Held : on the winding up of the co., he was not a 
contributory of the co. 

At no time was there a contract between himself 
& the co. that he should become a shareholder 
that they could enforce against him or he against 
the co. (Gifford, V.-C.). — Re Imperial Land 
Credit Corpn., Ltd., Ex p. Eve (1868), 37 L. J. 
Ch. 844 ; 16 W. R. 1191. 

2907. Director named in articles — Name ap- 
pearing in prospectus — Prompt withdrawal on 
ground of misrepresentation.]—- I^jPelotas Coffee 
Co., Karuth’s Case, No. 2937, post . 

2908. Acting as director — Application 

for shares withdrawn before allotment.] — Re Elec- 
tric & Magnetic Co., Ltd., Carmichael’s & 
Hewett’s Case, No. 2900, ante . 

2909. Assent to articles — Articles sub- 

, scribed for one share.] — Re Colombia Chemical 

Factory Manure & Phosphate Works, Hewitt’s 
Case, Brett’s Case, No. 2880, ante . 

2910. Office never exercised.] — Arts. 

of assocn. of a co. provided that the first directors 
should be, amongst others, R. ; that the qualifi- 
cation of a director should be the holding of shares 
in the co. of the nominal amount of £250 ; that the 
first directors might act before acquiring their 
qualification, but unless, within one month of | 
their appointment, they should acquire such 
qualification they should be deemed to have 
agreed to take the same, & the same should be 
allotted to them accordingly. R. did not take his 
qualification shares within the time required by 
the arts., & he never in any way acted as a director, 
but there was evidence that he had agreed to 
become one ; — Held : R. must be taken to have 
agreed to become a director upon the terms of the 
arts., & consequently to take the shares necessary 
for his qualification ; the circumstance that he 


had not acted made no difference ; & he had been 
rightly put on the list of contributories . — Re 
Hercynia Copper Co., [1894] 2 Ch. 403 ; 63 
L. J. Ch. 567 ; 42 W. R. 593 ; 10 T. L. R. 448 ; 
sub nom. Re Hercynia Copper Co., Ltd., Ex p. 
Richardson, 70 L. T. 709 ; 1 Mans. 286 ; 7 R. 
214, C. A, 

Annotations : — Refd. Re Bolton, Salisbury- Jones & Dale’s 

Case, [1894] 3 Ch. 356 ; Re Moore, Bartholomew's Case 

(1899), 68 L. J. Ch. 302. 

See , further , Nos. 2874, 2876, ante . 

2911. Person holding himself out & acting as 
director — Eighteen months.] — Parties holding 
themselves out to the world for a period of eighteen 
months as directors of a district savings bank, & 
being the only parties transacting the business of 
the bank as directors during that period & receiving 
payment for their services, but who have not 
taken shares, must be considered as having con- 
sented to qualify for the office, & upon the bank 
being ordered to be wound up will be placed upon 
the list of contributories for the amount of such 
qualification. — Re District Savings Bank, Ltd., 
Ex p . Official Liquidator (1862), 6 L. T. 304. 

2912. Person invited to become director — 
Attending meetings to see how company managed 
but office not accepted.] — In Mar. 1865, G. was 
asked to become a director of a co. He then 
attended three board meetings of the directors, & 
his name was entered in the minute book as 
attending, but he alleged he merely came as a 
visitor, & to see how the co. was managed. He 
allowed a prospectus to be issued on which his 
name appeared as a director. In May, 1865, he 
wrote to the secretary, requesting that his name 
might bo withdrawn, & though he afterwards 
acted for the co. as auctioneer, he never again 
interfered as director. No shares were allotted to 
G., & his name did not appear on the register of 
members. In 1870 the co. was ordered to be 
wound up. In July, 1873, the official liquidator, 
for the first time, fixed G. on the list of con- 
tributories, in respect of twenty shares, the 
number required by G. for his qualification as 
director : — Held : having regard to the lapse of 
time, & as G. had entered into no actual contract 
to take shares, his name was improperly placed 
upon the list. — Re Freehold & General Invest- 
ment Co., Green’s Case (1874), L. R. 18 Eq. 428 ; 
43 L. J. Ch. 629 ; 30 L. T. 672 ; 22 W. R. 791. 
Annotation : — Refd. Re Colombia Chemical Factory Manure 

& Phosphate Works, Hewitt's Case, Brett’s Case (1883), 

25 Ch. D. 283. 

2913. Person described in prospectus as director 
— Name withdrawn.] — Re Freehold & General 
Investment Co., Green’s Case, No. 2912, ante. 

2914. ,] — Re Pelotas Coffee Co., 

Karuth’s Case, No. 2937, post. 

2915. Person accepting office of director — Acting 
as director — Whether liable to take shares from 
company.! — Re Metropolitan Public Carriage 
& Repository Co., Brown’s Case, No. 2952, post. 

2916. — — .] — Arts, of assocn. pro- 

vided that the qualification of a director should 


nominated in the arts, of assocn. upon wards formally elected by the co. — subsequently elected by the sharo- 
the list of contributories to the extent Consolidated Copper Co. of Canada holders, & not those nominated in tho 
of thirty shares under the following v. Peddik (1877), 5 R. (Ct. of Sess.) arts, of assocn. & consequently there 
arts. : “ no person shall be eligible to 393 ; 15 So. L. It. 274. — SCOT. was no foundation for the plea that 

or shall continue in tho omco of persons so nominated, by acting as 

director unless he is the holder in his 1. .] — The arts, of directors, came under an implied agree- 

own right of shares representing at assocn. provided that certain persons ment to take the amount of shares 
par the nominal sum of £300 in the named should be the first directors, required as a minimum for an elected 
capital of the co.” : — Held: the It was also provided that “ no person director. — Consolidated Coi*pkr Co. 
original directors, although they had shall bo eligible to or shall continue of Canada, Ltd. v. Peddie (18*7), 5 
acted as such, could not be put upon in, the ofl&ce of director unless he be K. (Ct. of Sess.) 393. — SCOT, 
the list of contributories to the qualify- holder in his own right of shares repre- ! 

ing amount, for the clause could not senting at par the nominal sum of . m. .1 — The arts, of 

be so read as to apply to directors £300 in tho capital of the co. : — Held : assocn. of a co. provided that the office 
nominated by the arts, of assocn. but the provisions as to qualification only of a director should be vacated, if a 
merely to those who might be after- applied to directors who should be director should cease to hold 250 

J. — VOL. IX. O G 
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Sect. 28. — Directors ; Sub-sect . 2, C . (b) db ( c).] 

be the holding of fifty shares. A. was elected & 
acted as a director, but no shares were ever allotted 
to him by the co., nor did he apply for any, nor 
did he obtain shares from any other source. In 
the liquidation of the co. : — Held : there ought to 
be inferred an agreement between A. & the co. 
that A. should serve as director on the terms 
provided by the arts., including a contract to take 
his qualification shares, within a reasonable time, 
from the co. itself if not obtained from any other 
source, & A. must be fixed on the list of con- 
tributories under 1802 Act, s. 23. — Be Bread 
Supply Assocn., Ltd., Konrath’s Case (1893), 
62 L. J. Ch. 376 ; 08 L. T. 434 ; 3 R. 288. 

Annotation :* — Consd. Rc Issue Co., Hutchinson’s Case, 

Betzold’s Case, Benjamin’s Case (1894), 71 L. T. 607. 

2917. .] — Molineaux v. London, 

Birmingham & Manchester Insurance Co., No. 
2903, ante. 

2918. .] — The arts, of assocn. of a 

co. provided that no person should be eligible 
in future as a director unless he should hold in his 
own right at least fifty shares in the co., & that 
the office of director should be vacated if he should 
cease to hold the requisite number of shares in the 
co. : — Held : a person who was elected & acted 
as a director of the co. without taking any shares 
therein, was liable in the winding up for the 
qualification number of shares. — Be British, 
Colonial & Foreign Property Insurance 
Corpn., Stephenson’s Case (1876), 45 L. J. Ch. 
488. 

Annotation : — Refd. Re East Norfolk Tram. Co., Barber’s 

Case (1877), 26 W. R. 3. 

2919. j — 22c Percy & Kelly 

Nickel, Cobalt & Chrome Iron Mining Co., 
Jenner’s Case, No. 2878, ante . 

2920. Refusal by company to allot 

full qualification.] — The mere acting as a director 
is not sufficient evidence of a contract to take the 
shares required for qualification. An actual 
contract must be proved. 

A co. was registered in Dec. 1883. O. was 
shortly afterwards appointed a director by the 
subscribers to the memorandum of assocn. The 
arts, of assocn. fixed a director’s qualification at 
25 shares. On Mar. 5, 1885, O., by letter, applied 
to the co. for 25 shares. On May 11, 1885, the 
secretary wrote to O., “ In answer to your applica- 
tion the directors have allotted you five shares.” 
No formal withdrawal of O.’s application, & no 
fresh application, was proved. In the interval 
between Mar. 5 & May 11, O. had desired to 
resign, & had only retained his seat at the board 
on some kind of understanding that he should be 
relieved of his liability for qualification shares. 
In June & July a special resolution was purported 
to be passed & confirmed that the qualification 
should not apply to the first directors, but this 
resolution was invalid for want of a quorum. The 
co. was ordered to be wound up on Oct. 31, 1885. 

The liquidator took out a summons to put O. 
on the list of contributories for twenty shares in 
addition to the five allotted to him : — Held ; 


there was no evidence that the co. had ever 
accepted the offer contained in O.’s application 
for 25 shares, & he was not liable as a contributory 
for more than the five,— Re Medical Attendance 
Assocn., Ltd., Onslow’s Case (1886), 55 L. T. 
612 ; 3 T. L. R. 42 ; 31 Sol. Jo. 46 ; affd. (1887), 

57 L. J. Ch. 338, n., C. A. 

Annotations : — Consd. Re Anglo-Austrian Printing & Pub- 
lishing Union, Isaacs’ Case, [1892] 2 Ch. 158. Refd. Re 

Wheal Duller Consols (1888), 38 Ch. D. 42. 

2921. .] — By the arts, of assocn. of a 

limited co. it was provided that the qualification 
of a director should be the holding 250 shares at 
least, that he might act before acquiring his 
qualification, but that his office should be vacated 
if he did not acquire it within three months after 
his election. J., who had subscribed the memo- 
randum of assocn. for ten shares, was elected a 
director, accepted the office, & attended meetings 
of directors for more than three months from his 
election, but never applied for, nor had allotted to 
him, any other shares than his original ten. In 
the winding up of the co. : — Held : the acceptance 
of the office of director & the continuing to act 
after the time by which the qualification ought 
to have been acquired, did not amount to a con- 
tract by J. to take the additional shares requisite 
for his qualification, & he must be upon the list 
for ten shares only. — Be Wheal Buller Consols 
(1888), 38 Ch. D. 42 ; sub nom. Be Wheal Buller 
Consols, Ltd., Ex p. Jobbing, 57 L. J. Ch. 333 ; 

58 L. T. 823 ; 30 W. R. 723 ; 4 T. L. Ii. 282, C. A. 


Annotations : — Consd. Re Anglo-Austrian Printing & 
Publishing Union, iBaaos’ Case, [1892] 2 Ch. 158 ; Re 
Printing, Telegraph & Construction Co. of Agence Havas, 
Ex p. Cammed, [1894] 1 Ch. 528 : Re Issue Co., Hutchin- 
son’s Case, [1895] 1 Ch. 226. Refd. Re Portuguese Con- 
solidated Copper Mines, Ex p. Inchiquln, [1891] 3 Ch. 28 ; 
Goncral Phosphate Corpn. v. Horrocks (1892), 8 T. L. R. 
350. Mentd. Re Baring-Gould & Sharpington Combined 
Pick & Shovel Syndicate (1899), 6 Mans. 430. 

2922. .] — Where a person has accepted 

the office of director & acted as such, an agreement 
is to be inferred between him & the co., that he 
will serve the co. on the terms, as to qualification 
& otherwise, contained in the arts, of assocn. 

> The arts, pi a co., after specifying the qualifica- 
tion of a director, provided that a first director 
might act before acquiring his qualification 
shares, but should, in any case, acquire the same 
within one month of his appointment, &, unless he 
should do so, should be deemed to have agreed to 
take the said shares from the co., & the same 
should be forthwith allotted to him accordingly. 
J. & P. were appointed two of the first directors of 
the co., accepted the office, & acted, Neither of 
them ever applied for any shares, & none were 
allotted to them, or registered in their names. 
The co. was ordered to be wound up : — Held : 
they must be settled on the list of contributories 
in respect of the shares requisite for their qualifica- 
tions. — Be Anglo-Austrian Printing & Pub- 
lishing Union, Isaacs’ Case, [1892] 2 Ch. 158 ; 
66 L. T. 593 ; 40 W. R. 518 ; 8 T. L. R. 501 ; 
sub nom. Be Anglo-Austrian Printing & Pub- 
lishing Co., Ex p. Isaacs, Ex p. Kegan Paul, 61 
L. J.Ch. 481; 36 Sol. Jo. 427, C. A. 

Annotations : — Apld. Re Bread Supply Assocn., Konrafch’s 


shares & that unless otherwise deter- 
mined by the eo. there should be five 
directors, who were named & amongst 
whom were A. & B. A. & B. were 
subscribers to the memorandum & 
articles of association for one share, 
they attended meetings of directors & 
acted as directors : — Held : there was no 
implied contract to take the additional 
shares requisite for the qualification of 
a director . — Re Agricultural Ship- 
ping Co., Ltd., [1911] S. R. Q. 34.— 
AUS« 


n. — Name appearing in pros- 
pectus — Office exercised .] — life Bilton 
Hotel Co. (1881), 9 L. R. Ir. 338. — 

IR. 

0. To act until directors duly 
appointed— No appointment made .] — 
By the arts, of assocn. of a co. it was 

S rovided that the qualification of a 
ireotor should be the holding of £200 
in shares or stock of the oo., & that, 
until directors were appointed, the 
subscribers to the memorandum of 


assocn. should have the power of, & 
might act as, directors. C. subscribed 
the memorandum for ten £5 shares. 
The oo. applied for powers to carry out 
their undertaking. The application 
was rejected & the co. took no further 
proceedings, & transacted no other 
business. No meeting of the co. was 
ever called, no directors were appointed 
& no shares were allotted to C., nor 
did he ever agree to take any, save the 
ten shares already mentioned, & he 
never acted as a director. An order 
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Case 1898), 02 L. J. Ch. 376. Gonad. Re Hercynla Copper 
Co., [1894] 2 Ch. 403 ; Be Moore, [18091 1 Ch. 627. Reid. 
Re Bolton, Salisbury -Jones & Dale’s Case, [1894] 3 Ch. 
350 ; Re Printing: Telegraph & Construction Co. of 
Agence Haras, Ex p. Cammell, [1894] 2 Ch. 392 ; Re 
Issue Co., Hutchinson’s Case, [1895] 1 Ch. 226 ; Baring- 
Gould v. Sharpmgton Combined Pick & Shovel Syndicate, 
[1899] 2 Ch. 80 ; Moriarty v. Regent’s Garage 8c Engineer- 
ing Co., [1921] 1 K. B. 423. Mentd. Re Peruvian Guano 
Co., Exp. Kemp, [1894] 3 Ch. 690 ; Salton v. New Beeston 
Cycle Co., [1899] 1 Ch. 775 ; Molineaux v. London, 
Birmingham 8c Manchester Insce., [1902] 2 K. B. 589 


See, also , No. 2900, ante , Nos. 2930, 2938, post . 

2923. Acceptance amounts to offer — No 

contract till shares allotted.] — Where the arts, of 
assocn. of a co. require that the directors shall hold 
a certain qualification in shares, merely accepting 
office as a director Sc acting as such do not con- 
stitute an agreement to become a member of the 
co. within 1802 Act, s. 23, but only a contract to 
qualify by taking the required shares within the 
time specified by the arts., or, if no time is named, 
within a reasonable time. 


The lapse of the time within which the director 
is bound to qualify only amounts to an offer to 
take shares, & no agreement to take them exists 
until the offer has been accepted, e.g. by placing 
the director on the register of shareholders, by 
resolving to allot the shares to him, or by his so 
acting as to show that he has assumed that his 
offer has been accepted, & by both parties acting 
on that assumption. Mere lapse of time will not 
turn the offer into a contract ; Sc there is no 
contract unless the offer is accepted before the co. 
goes into liquidation . — Re Issue Co., Hutchin- 
son’s Case, [1895] 1 Ch. 226 ; 04 L. J. Ch. 131 ; 
71 L. T. 067 ; 43 W. R. 207 ; 11 T. L. R. 67 ; 
39 Sol. Jo. 81 ; sub nom. Re Issue Co., Hutchin- 
son’s Case, Betzold’s Case, 1 Mans. 534 ; 13 R. 
50. 


2924. Application for shares implied.] — Re 

Hampshire Co-operative Milk Co., Ltd., Pur- 
cell’s Case, No. 2938, post . 

2925. Where company never goes to allot- 

ment.] — Re Youde’s Billposting, Ltd., Clay- 
ton’s Case, Crowther’s Case (1902), 18 T. L. R. 
731, C. A. 

Where no qualification required by articles.] 

— See Nos. 2885, 2880, ante . 


(c) Effect of Allotment Unknown to Director . 

2926. Shares not transferred into director’s name 
— Office never exercised — Subsequent resignation.] 

— Re National Insurance & Investment 
Assocn., Davies’s Case, Abercorn’s (Lord) 
Case, No. 2904, ante . 

2927. Where application for shares made.] — B., 

as a qualification for the office of director of a co., 
signed a form of application for shares, in which 
was inserted, though in a different handwriting 
from the rest of the form, the words “ fully paid-up 
shares.” B. attended a board meeting of the co., 
but received no intimation that his application had 
been acceded to Sc paid no money m respect of 
his shares. Subsequently, on the co. being wound 
up, it was discovered that B. had been credited 
in the banker’s books of the co. with the payment 
of the shares : — Held : he was a contributory. — 
Re Finance Co., Ltd. (1808), 19 L. T. 273. 

2928. Constructive notice.] — F., with a % 

view of qualifying himself as a director of a co., % 
applied for shares in it simpliciter , without annex- 
ing any conditions to his application, Sc paid the 


deposit money upon such shares. At a board 
meeting, at which ne was present, a resolution was 

E assed “ that the shares in the co. now applied for 
e allotted Sc letters of allotment issued forth- 
with ” ; Sc he afterwards attended meetings of the 
board as a director. Subsequently, upon his 
request, the directors cancelled the allotment to 
him, Sc repaid to him his deposit. There was no 
evidence of there ever having been any express 
notice to him of the allotment : — Held : the 
contract was complete Sc binding, Sc tne directors 
had no power to cancel the allotment. 

Three things are required to establish a complete 
contract to take shares : application for shares, 
allotment, Sc that the allotment should be com- 
municated to Sc acquiesced in by the shareholder. 
— Re Saloon Steam Packet Co., Ex p. Fletcher 
(1807), 37 L. J. Ch. 49 ; 17 L. T. 130 ; 16 W. R. 75. 

2929. In ignorance that shares already 

allotted.] — Arts, of assocn. provided that no person 
should be capable of serving as a director unless 
at the time of his appointment he should hold 25 
shares. On Feb. 14, 1867, the directors of the co. 
were appointed, Sc at the same time it was resolved 
to allot 25 shares to each of the persons named as 
directors. A., one of these persons, had con- 
sented to act as director ; but in ignorance, as he 
stated, that any shares had been allotted to him, 
Sc under the mistaken impression that the necessary 
qualification was twenty £25 shares, Sc not 25 £20 
shares, applied on Mar. 1, 1807, for twenty shares, 
which were allotted to him. He attended meetings 
& continued to act as director until Oct. 1807, 
shortly after which the co. was ordered to be 
wound up : — Held : he was liable, not only for 
the twenty shares for which he had applied on 
Mar. 1, but also for the 25 which were allotted to 
him as his director’s qualification, pursuant to the 
arts, of assocn., on Feb. 14, 1867. — Re British 
Sc American Telegraph Co., Fowler’s Case 
(1872), L. R. 14 Eq. 310 ; 42 L. J. Ch. 9 ; 27 
L. T. 748 ; 21 W. R. 37. 

Annotations : — Dbtd. Re New Buxton Limo Co., Duke’s Case 
(1876), 1 Ch. D. 620. Refd. Re La Mancha Irrigation & 
Land Co., Hamilton’s Case (1873), 8 Ch. App. 550, n. ; 
York Tram. Co. u. Willows (1882), 8 Q. B. D. 685. 

2930. Where no application for shares made.] — 

H allowed his name to be advertised as a director 
of a co., Sc was present at a board meeting at 
wliich an allotment committee was appointed. 
The committee allotted him fifty shares, which was 
the qualification for a director ; but he never 
applied for shares or received a notice of allotment. 
He subsequently signed a cheque of the co. as 
a director, but his signature was treated by the 
bank as insufficient, his name not having been 
sent in as authorised to sign cheques ; — Held : (1) 
by acting as a director he became liable to take 
the number of shares required as a qualification ; 
(2) the allotment committee were his agents for 
the purpose of the allotment to him, Sc it was not 
necessary to give him notice of the allotment. — 
Re Great Oceanic Telegraph Co., Harward’s 
Case (1871), L. R. 13 Eq. 30 ; 41 L, J. Ch. 283 ; 
25 L. T. 090 ; 20 W. R. 84. 

Annotations : — Folld. Re La Mancha Irrigation & Land Co., 
Hamilton’s Case (i873), 8 Ch. App. 550, n. ; Re British 
Provident Life 8c Guarantee Assocn., De Ruvigne’s Case 
(1877), 5 Ch. D. 306. Distd. Re Colombia Chemical 
Factory Manure & Phosphate Works, Howitt’B Case, 
Brett's Case (1883), 25 Ch. D. 283. Refd. York Tram. 
Co. v. Willows (1882), 8 Q. B. D. 685 ; Re Portuguese 
Consolidated Copper Mines, Ex p. Inohiquin (1891 , 64 
L. T. 841. 


having been made for winding up the 
oo., the liquidator contended that the 
signatories to the memorandum, having 
negleoted to appoint directors, must 
he deemed to have constituted them- 


selves directors, 8c that C. should bo on 
the list of contributories for forty 
shares : — Held ; the acts of 0. did not 
amount to a contract by him to take 
the additional shares requisite for his 


qualification as director, 8c he should 
be on the list of contributories for ten 
shares only . — Re B allin a Light Ry. 
Co. (1888), 21 L. II. Ir. 497.—IR. 
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2931. .] — Re Wincham Shipbuilding, 

Boiler & Salt Co., Hallmark’s Case, No. 3071, 
post. 

2932. Application form sent by company to 

director returned unsigned — Subsequent resigna- 
tion.] — By the arts, of the co. first directors were 
allowed one month from the first general allotment 
of shares in which to acquire their qualification, & 
their office was to be vacated if they failed to get 
the shares within the prescribed time. C. was 
appointed a first director, & his qualification 
shares were allotted to him at the first general 
allotment, but without his knowledge. C. 
attended meetings during the prescribed month, 
but not afterwards. After the expiration of the 
month the secretary sent him an application 
form for his qualification shares, but he returned 
it unsigned & sent in his resignation. The co. 
afterwards placed his name upon the register : — 
Held : C.’s resignation, coupled with the fact that 
the co., by sending him an application form, had 
not regarded him as a shareholder at the expiration 
of the prescribed month, put an end to the implied 
authority of the co. to place his name upon the 
register, & it ought to be removed . — Re Printing, 
Telegraph & Construction Co. op Agence 
Havas, Ex p. Cammell, [1894] 2 Ch. 392 ; 63 
L. J. Ch. 536 ; 70 L. T. 705 ; 10 T. L. R. 441 ; 
38 Sol. Jo. 437 ; 1 Mans. 274 ; 7 R. 191, C. A. 
Annotations : — Coned. Re Issue Co., Hutchinson’s Case, 

[1895] 1 Ch. 220. Refd. Re Hercynia Copper Co., [1894] 
2 Ch. 403 ; Molineaux v. London, Birmingham & Man- 
chester Insco., [1902] 2 K. B. 589. 

2933. After lapse of reasonable time without 
acquiring shares — Shares subsequently acquired.] — 

On Oct. 22, 1888, I. was appointed an original 
director of a co. whose arts, provided that each 
director should hold, at least, forty shares in the 
co. At a meeting of some of the directors, held 
on Oct. 25, 1888, forty shares were, without his 
knowledge, allotted to him, & before he ever acted 
as a director his name was placed on the register 
in respect of those forty shares. He had never 
applied for these shares, &, according to his 
evidence, he never knew until after the co. was 
ordered to be wound up that these shares had been 
allotted to him or registered in his name. He first 
acted as a director on Nov. 28, 1888, & he next so 
acted on Jan. 16 & 18, 1889. On Jan. 19, 1889, 
he acquired by transfer forty fully paid shares in 
the co. which were duly registered in his name, & 
on Jan. 28 he retired from the board. The co. 
was afterwards ordered to be wound up, & upon an 
application to remove I.’s name from the list of 
contributories in respect of the forty shares 
allotted to him on Oct. 25, 1888 : — Held : (1) I. 
must be taken to have known that it was his duty 
to qualify for the office of director by taking forty 
shares within a reasonable time ; (2) a reasonable 
time had elapsed, if not by Nov. 24, 1888, at all 
events, before Jan. 19, 1889. — Re Portuguese 
Consolidated Copper Mines, Ltd., Ex p. 
Inchiquin (Lord), [1891] 3 Ch. 28 ; 60 L. J. Ch. 
556 ; 64 L. T. 841 ; 39 W. R. 610 ; 7 T. L. R. 591, 
C. A. 

Annotations: — Consd. Re Anglo -Austrian Printing & Pub- 
lishing Union, Isaacs' Case, [1892] 2 Ch. 158 : Re Printing, 
Telegraph & Construction Co. of Agence Havas, Ex p. 
Cammell, [1894] 1 Ch. 528. Refd. Re International 
Cable Co., Exp. Official Liquidator (1892), 66 L. T. 253 ; 
Molineaux v. London, Birmingham & Manchester Insce., 
[1902] 2 K. B. 589 ; Dibble v . Wilts & Somerset Farmers, 
[1923] 1 Ch. 342. 

2934. What constitutes notice of allotment — 
Presence when resolution for allotment passed.] — 

Re Saloon Steam Packet Co., Ex p. Fletcher, 
No. 2928, ante. 


2935 . — - Presence when resolution appointing 
allotment committee passed — Allotment committee 
agents of director.] — Re Great Oceanic Tele- 
graph Co., Harward’s Case, No. 2930, ante . 

See , generally , Sect. 17, sub-sect. 3, E. (b) & F., 
ante . 

(d) Effect of Resignation. 

2936. Resignation before allotment.] — Where a 
director of a co. had signed the arts, of assocn., 
which required as the qualification of a director 
that he should hold 25 shares, & had applied for 
that number of shares, & attended several meetings 
of the board, but retired from the direction before 
the allotment of shares took place, & the directors 
afterwards refused to allot him any shares, & 
returned the deposit : — Held : he was not liable 
as a contributory on the winding up of the co. — Re 
General International Agency Co., Chap- 
man’s Case (1866), L. R. 2 Eq. 567 ; 14 L. T. 
752. 

2937. Name appearing in prospectus — 

Withdrawal on ground of misrepresentation.] — 

Where the holding of a certain number of shares 
is a necessary qualification for a director, the 
mere acceptance of the office only involves an 
agreement to have the qualifying shares within a 
reasonable lime after becoming director ; & if a 
person accepting the office retracts the acceptance 
j before the reasonable time for acquiring the 
[ shares has expired, & without having acted as 
| director, he will not be fixed with the qualification 
i in the event of the co. being afterwards wound 
up. K. subscribed the memorandum of assocn. 
for ten shares ; he also subscribed the arts., which 
provided that the qualification of a director 
should be the holding of fifty shares ; that K. & 
two other persons named should be the first 
directors ; & that the office of a director should 
be vacated if he ceased to hold the prescribed 
number of shares. The co. was advertised to the 
public, & within three days after the publication 
of the prospectus, in which K.’s name appeared 
in the list of directors, K. gave notice in writing 
to the secretary of his withdrawing from the co. 
on the ground of alleged misrepresentations made 
to him by the promoter as to its character & 
objects ; & he never acted as a director, nor 

applied for shares, nor were any shares allotted 
to him. The co. was ordered to be wound up, & 
on an application by the official liquidator to 
place K. on the list of contributories for fifty 
shares, including the ten shares for which he 
signed the memorandum : — Held : K.’s name 
must be placed on the list for the ten shares 
only. — Re Pelotas Coffee Co., Karuth’s Case 
(1875), L.‘R. 20 Eq. 506 ; 44 L. J. Ch. 622. 

Annotations : — Refd. Re Percy & Kelly Nickel, Cobalt & 
Chrome Iron Mining Co., Hamloy'e Case (1877), 5 Ch, D. 
705 : Re Elham Valley By., Biron’s Case (1878), 38 
L. T. 501 ; Re Colombia Chemical Factory Manure & 
Phosphate Works, Hewitt’s Case, Brett's Case (1883), 
25 Ch. D. 283 ; Re Anglo -Austrian Printing & Publishing 
Union, Isaacs' Case, [1892] 2 Ch. 158. 

2938 . Acceptance of office as application for 

shares.] — By the arts, of assocn. of a dairy co., 
it was provided that a director’s qualification 
should be the holding in his own right of not less 
than ten shares. P., a medical man, not being a 
shareholder, was invited by the directors to take 
a seat at the board & the office of medical examiner, 
& he accepted this offer by letter, & acted >as a 
director during a short period, but no shares 
were ever allotted to him. He subsequently 
resigned, but bis resignation was declined, & an 
action, afterwards dismissed for want of prosecu- 
tion, was brought against him to recover calls 
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due on the qualification shares. The co. having 
gone into liquidation : — Held : the action for 
calls was no bar to the liquidator’s claim to place 
P . on the list of contributories for the qualification 
shares ; his acceptance of the offer was, at least, 
equivalent to an application for the shares, & his 
name must be placed upon the list. — Re Hamp- 
shire Co-operative Milk Co., Ltd., Purcell’s 
Case (1880), 29 W. R. 170. 

Annotation ;-—Consd. Re Colombia Chemical Factory 
Manure 8c Phosphate Works, Hewitt*s Case, Brett's Case 
(1883), 25 Ch. D. 283. 

2939. Resignation during period allowed for 
qualifying — Director named in articles.] — Re Pan- 
dora Theatre Co. (1884), 28 Sol. Jo. 238. 

2940. .] — Re Self-Acting Sewing Machine 

Co., Ltd., No. 2901, ante . 

2941. -.] — By the arts, of assocn. of a co., 

the signatories thereto were to be directors until 
such time as six of them should nominate another 
director in their place ; the qualification of a 
director was to be the holding £100 in shares, but 
he might act without acquiring his qualification ; 
a director was to acquire his qualification within 
three months from his appointment, & unless he 
should do so he was to be deemed to have agreed 
to take the shares from the co. The six signa- j 
lories, within three months of their appointment, | 
signed a paper appointing a director in their | 
place. Two of them never otherwise acted as 
directors, & never acquired their qualification j 
shares : — Held : directors who resigned within the j 
three months were under no obligation to take the 
qualification shares from the co. — Re Bolton (R.) 
& Co., Salisbury- Jones & Dale’s Case, [1894] 

3 Ch. 350 ; 64 L. J. Ch. 27 ; 71 L. T. 284 ; 10 
T. L. R. 614 ; 1 Mans. 431 ; 7 R. 504, C. A. 
Annotation : — Reid. Molineaux v. London, Birmingham 8c 

Manchester Insce., 11902] 2 K. B, 589. j 

2942. Resignation after allotment — Office con- j 
ditionally accepted — Letter of allotment returned 
with resignation.] — A., on being invited to become 
a director of a banking co. about to be established, I 
gave a verbal assent, provided he should be 
satisfied that a certain proportion of the capital 
had been subscribed, & that certain persons 
named in the prospectus as directors would 
actually join the board. He attended one board 
meeting, & so far took part in the business as on 
that occasion to sign a cheque together with one 
of the directors. On receiving, a few days after- 
wards, a letter of allotment of the shares neces- 
sary to qualify him, he at once returned it, de- 
clining at the same time to act as director, as he 
was not satisfied upon the two points stipulated 
for by him. The secretary wrote back, stating 
that A.’s “ resignation ” had been accepted. A. 
had nothing more to do with the bank : — Held : 
he was not liable as a contributory. — Re Penin- 
sular, West Indian, & Southern Bank, 
Austin’s Case (1866), L. R. 2 Eq. 435 ; 15 L. T. 
140; 14 W. R. 1010. 

Annotations : — Consd. Re Freehold & General Investment 
Co., Green's Case (1874), L. R. 18 Eq. 428. Reid. Re 
Great Oceanic Telegraph Co., Harward’s Case (1871), 
L. R. 13 Eq. 30 ; Re Colombia Chemical Factory Manure 
& Phosphate Works, Hewitt's Case, Brett’s Case (1883), 
25 Ch. D. 283. 


2943. Resignation operating as forfeiture 

under constitution of company.] — A limited co. was 
registered on Nov. 6, 1874, with arts, of assocn. 
which provided that the share qualification of a 
director should be the holding of 25 shares in the 
co. ; that M. & others should be the first directors 
of the co. ; & that every director should vacate 
office by ceasing to be the registered holder of 
his qualifying number of shares. It was also 
provided that, in consideration of the services of 
the first directors, each of them should receive & 
be registered as the holder of 25 fully paid-up 
shares, which were to be forfeited in the event of 
his dying or ceasing to be a director by his own 
act or default. M. attended a meeting of the 
directors on Nov. 10, but resigned office on Nov. 12. 
He never applied for any shares, but he was 
placed on the register as the holder of 25 shares : — 
Held : the shares for which M. was placed on the 
register were fully paid-up shares, & as he had 
retired from the directorship the shares were 
forfeited, & his name ought to be removed from 
the list of contributories . — Re Australian Direct 
Steam Navigation Co., Miller’s Case (1877), 

5 Ch. D. 70, C. A. 

Annotations : — Consd. Re Eskern Slate & Slab Quarries Co., 
Clarke & Helden’s Cases (1877), 37 L. T. 222. Refd. Re 
Porc-y & Kelly Nickel, Cobalt, & Chrome Iron Co., 
Hamloy’s Case (1877), 25 W. It. 600 ; Re Esparto Trading 
Co., Finch & Goddard’s Cases (1879), 48 L. J. Ch. 573; 
Re Colombia Chemical Factory Manure & Phosphate 
Works, Hewitt's Case, Brett's Case (1883), 25 Oil. D. 
283 ; Re Portuguese Consolidated Copper Mines, Ex p. 
Inchiquin, [1891] 3 Ch. 28 ; Re Anglo -Austrian Printing 
& Publishing Union, Isaac's Case, fl892] 2 Ch. 158. 
Mentd. Re St. Nazairo Co. (1879), 12 Ch. D. 88. 

See, also , Nos. 2904, 2906, 2932, ante . 

D. Effect of Non-Compliance. 

See , now , 1908 Act, s. 74. 

2944. Qualification not acquired — Whether mis- 
feasance under 1862 Act, s. 165.] — Two gentlemen 
were appointed, & for some time acted, as directors 
of a co. in which the qualification for a director 
was holding 100 shares. Neither of them was the 
holder of any shares. No act of misfeasance was 
alleged against either of them for which he would 
have been liable if he had been a duly qualified 
director. The co. was now in course of being 
wound up. The liquidator applied under the 
above sect, to charge them for misfeasance in 
acting as directors without qualification : — Held : 
the sect, creates no new right, but merely provides 
a summary mode of calling directors to account 
for acts of impropriety, for which they are liable 
to an action ; to make a person liable under it, he 
must be shown to have been guilty of some 
misconduct by which the co. has suffered loss ; & 
the application must be dismissed. 

Misfeasance in the sect, means something in 
the nature of a breach of trust . — Re Canadian 
Land Reclaiming & Colonizing Co., Coventry 

6 Dixon’s Case (1880), 14 Ch. D. 660 ; 42 L. T.* 
559 ; 28 W. R. 775, C. A. 

Annotations : — Consd. Re Anglo-French Co-op. Soc., Ex p. 
Pelly (1882), 21 Ch. D. 492 ; Re Western Counties Steam 
Bakeries & Milling Co., [1897] 1 Ch. 617. Refd. Re 
Exchange Banking Co., Flitcroft’s Case (1882), 21 Ch. D. 
519 ; Re Liverpool & London Guarantee & Accident 
Corpn. Insco., Gallagher's Case (1882), 46 L. T. 54 ; 


PART III. SECT, 28, SUB-SECT. 2. — D. 

p. Qualification parted with — 
Failure to pay calls .] — The arts, of 
assocn. of a no-liability co. provided 
that the co. should be under the 
management of a board of directors 
consisting of five shareholders, each of 
whom should hold & continue to be 
the holder of 8c be registered in the 
books of the co. for at least one 
hundred shares ; — Held : the directors, 
who had not paid the calls on their 


shares at the expiration of fourteen 
days from the time when they wore 
made payable, ceased to be share- 
holders, 8c under the above arts, 
ceased to be directors ; 8c the subse- 
quent payment of their calls did not 
reinstate them as directors. — Haddow 
v . Duke Co., No Liability (1892), 18 
V. L. R. 155. — AUS. 

q. — .] — It was provided by 
the bye-laws of pltf. co. that a director 
should, not only be qualified when 


elected, but that he should continue 
to be so. The pltf. co. was managed 
by three directors, & one of them dis- 
posed of his stock : — Held : he there- 
upon ceased to bo a director, & the 
directorate then became inconi plete 
| 8c incompetent to manage the affairs 
of the co. — Toronto Brewing 8c 
Malting Co. v. Blake (1882), 2 0. R. 
175.— CAN. 

r. On validity of acts of directorate 
— Where qualified directors form 
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Re North Australian Territory Co., Aroher's Case. [1892] 

1 Ch. 322 : Re Kingston Cotton Mill Co. (No. 2), [1896] 

2 Ch. 279. Mentd. H. v. Lawson, [1905] 1 K. B. 641. 

See , now , 1908 Act, s. 215, So, generally , Sect. 30, 


sub-sect. 10, C., post 

2945 , Article providing for vacation of 

office on ceasing to hold qualification,] — The arts, 
of assocn. of a co. limited by shares provided : 
“ The qualification of a director shall be the 
holding of shares of the co. of the nominal amount 
of £250. A first director may act before acquiring 
his qualification, but shall in any case acquire 
the same within one month from his appoint- 
ment, So unless he shall do so he shall be deemed 
to have agreed to take the shares from the co., 
So the same shall be forthwith allotted to him 
accordingly. The board shall be entitled to 
receive by way of remuneration in each year 
£5,000. Such remuneration shall be divided 
among the directors in such proportions So manner 
as they shall from time to time agree, or, in 
default of agreement, equally. The office of a 
director shall be vacated if be cease to hold the 
due qualification.” N. was one of the first 
directors, & from June, 1890, to Nov. 1897, when 
the co. went into liquidation, he attended eight 
meetings of the board of directors. He did not 
acquire any shares within a month of his appoint- 
ment ; but in Mar. 1897, he acquired 25 shares 
of £10 each, not from the co., but from its pro- 
moter. The directors never agreed as to the 
proportions in which the remuneration was to be 
divided amongst them: — Held: (1) the agree- 
ment by N. to serve the co. on the terms of the 
arts, as to qualification So otherwise, & the agree- 
ment by the co. to remunerate him, were cross 
So not interdependent contracts ; (2) N. could 
not “ cease ” to hold a qualification which he 
never possessed ; (3) as a member of the board 
he was nevertheless entitled to remuneration ; 
but he could only claim his share of the remunera- 
tion for one year, against which must be set off 
the £250 due from him to the co. for the qualifica- 
tion shares which he had agreed to take ; (4) where 
arts, provide that the directors shall be entitled 
to receive a certain sum by way of remuneration 
in each year, no remuneration can be claimed 
except for a complete year of service, — Salton 
v . New Beeston Cycle Co., [1899] 1 Ch. 775 ; 
08 L. J. Ch. 370 ; 80 L. T. 521 ; 47 W. R. 402 ; 


10 T. L. R. 25 ; 43 Sol. Jo. 380 ; 0 Mans. 238. 

Annotations ; — As to (4) Consd. Re Central De Kaap Gold 
Mines (1899), 69 L. J. Ch. 18. Folld. Inman v. Ackroyd 
So Beet, [1901] 1 K. B. 613; Re London v. Northern 
Bank, MoConnell’s Claim, [1901] 1 Ch. 728. Consd. 
Moriarty v. Regent’s Garage So Engineering Co. (1920), 
90 L. J. K. B. 783. 


Qualification altered after former qualifi- 
cation acquired .] — See Nos. 2902, 2903, ante. 

Recovery of remuneration improperly 

paid .] — See No. 3480, post 


2946. Qualification parted with — Reacquired in 
a few days — No express reappointment but treated 

as director.] — Dawson v. African Consolidated 
Land So Trading Co., No. 2823, ante 
Transferor remaining registered owner.] — 

See No 2889, ante . 

By way of mortgage.] — See Nos. 2887, 2888, 

ante . 

2947. Duration of disqualification.] — Re 

Bodega Co., Ltd., No. 3405, post 

E. Qualification accepted from Promoters . 

2948. Where price of shares provided — Out of 
purchase money due to vendor — Whether liable as 
for unpaid shares.] — A co. was formed to carry on 
the business of D. The shares were of £10 each, 
So were to be paid up in full on acceptance. The 
qualification of the directors was 25 shares, So the 
directors were empowered to purchase the busi- 
ness for £170,000 in shares. At D.’s request 
eight persons agreed to become directors on 
having their qualification found. They were 
appointed directors, So their names were entered 
on the register for 25 shares each. They then 
passed a resolution to buy the business for 
£108,000 in shares So £2,000 in cash, So eight 
cheques were drawn on behalf of D. for £250 
each, So one of them handed to each of the 
directors, who indorsed them, So handed them to 
the secretary, by whom they were passed on to D. 
The shares were then entered as fully paid up, So 
a receipt for £2,000 was given by D., So entered 
upon the books of the co. ; — Held : it was neces- 
sary to the validity of the contract to purchase 
the business that the directors should be pre- 
viously qualified ; what had occurred subse- 
quently did not amount to payment ; So the 
directors were properly on the list of contributories 
for unpaid shares . — Re Disderi So Co. (1870), 
L. R. 11 Eq. 242 ; 40 L. J. Ch. 248 ; 23 L. T. 
694 ; 19 W. R. 175. 

Annotations : — Reid. Re Great Oceanic Telegraph Co., 
Harward’8 CaBe (1871), L. R. 13 Eq. 30; JRe Metro- 
politan Carriage & Repository Co., Brown’s Case (1873), 
22 W. R. 171 ; Re Elham Valley Ry., Biron’s Caso 
(1878), 38 L. T. 501. 

2949. .] — Re Canadian Oil 

Works Corpn., Hay’s Case, No. 3202, post 

2950. Director ignorant of pay- 

ment to him by promoter.] — A director paid up his 
subscription shares in a co. by a cheque on his 
bankers for £1,000, the day after he found that a 
larger sum had been paid into his account, 
£1 ,000 of which was, in fact, so paid on behalf of 
the vendor, out of the purchase-money of property 
sold to the co. under a contract approved by the 
director, for the purpose of providing the director’s 
share qualification. It being assumed that the 
co. could reclaim the £1,000 so paid in, but it 
being shown to the satisfaction of the ct. that the 
director had refused an offer on the part of the 


quorum,]— The presence on the board 
of directors of a eo. of three who are 
not qualified, by reason of being in 
arrears in respect of unpaid calls at 
the time of their election, is not 
sufficient to invalidate the acts of the 
board if done by a legal quorum of 
properly qualified directors. — Mordkn 
Woollen Mills Co. v. Hkckels (1908), 
17 Man. L. R. 557.— CAN. 

*. Done before defective ap- 

pointment discovered — Where articles 
provide for validating measures, ] — 
Shareholders in a co., in the arts, of 
&8soen. of whioh there is the usual 
provision validating acts of de facto 
directors, So probably even when there 
is no such art., are not entitled to 
object to any act of suoh directors 


done before the defect is discovered, 
on the ground of suoh defect, & the co. 
is entitled to enforce acts done by such 
directors even when the other party 
wishes to evade his obligation on the 

g round that the directors with whom 
e dealt were not validly appointed.— 
Traders Trust Co. v. Goodman, 
[1917) 2 W. W. R. 1235 ; 37 D. L. R. 
31.— CAN. 

t. Whether defence — To action for 
negligence,}— By the contract of co- 
partnery of a joint-stock banking oo. 
ft was declared that no shareholder 
could be legally a director who resided 
permanently more than 10 miles 
distant from the head office So that a 
director ceased to be one if he had not 
attended a meeting of directors for 


six months. In an action by the bank 
So its liquidators against a shareholder 
who had been elected So occasionally 
acted as a director for loss said to have 
been caused by his gross negligence : — 
Held : defender having assumed the 
position of a director So acted as such 
could not plead these clauses of the 
contract in bar of the action.— 
Western Bane of Scotland v. 
Bairds’ Trustees (1872), 11 Macph. 
(Ct. of Sees.) 96.— SCOT. 

PART III. SECT. 28, SUB-SECT. 2.— E. 

a. Where fully-paid shares allotted 
— Liability of director.}— Where the 
directors of a co. had each secretly 
agreed with the promoters to get their 
qualification shares from the promoters 


Part III. — Companies under Companies (Consolidation) Act, 1908, etc. 465 


vendor to find his share qualification & that he 
was ignorant that the £1,000 was paid in for such 
qualification, & it appearing that his balance, 
apart from the £1,000, was sufficient to answer 
his cheque : — Held : his shares could not be 
treated as unpaid. Qu, : whether it would have 
been so held if his balance had not been sufficient, 
apart from the £1,000, to answer the cheque . — lie 
Canadian Oil Works Corpn., Eastwick’s Case 
(1876), 45 L. J. Ch. 225 ; 34 L. T. 84, C. A. 

Annotation : — Reid. Re Wedgwood Coal & Iron Co., 
Anderson's Case (1877), 37 L. T. 560. 

Liability to account to company.] — See 

Sub-sect. 0, C. (a), post . 

2961. Out of promotion money — Director 

no party to payment — Exercise of office.] — L., a 

director of an old co. which was agreed to be sold 
to a promoter, on behalf of a new co., was named 
in the arts, of the new co. as a director ; & fifty 
shares, the qualification of a director, were allotted 
to him, & registered in his name as paid-up 
shares. The nominal value of the shares was 
paid by the promoter by cheques given him on 
account of his promotion money, under an agree- 
ment between him &■ some of the directors oi the 
old co. L. never attended the board meetings, 
& was no party to the agreement for the pay- 
ment of the promotion money ; & he did not sign 
any application for or acceptance of the shares 
which were allotted to him. But he attended an 
extraordinary general meeting of the co., in 
which he spoke of himself as nominal chairman, 
& excused himself on the score of ill-health from 
taking part in the affairs of the co. A proxy was 
used on his behalf, which he denied having 
signed. The co. wa3 afterwards wound up : — 
Held : L. was a contributory for fifty unpaid 
shares. — Re Empire Assurance Corpn., Leeke’s 
Case (1871), 6 Ch. App. 409 ; 40 L. J. Ch. 254 ; 
19 W. R. 604, L. JJ. 

Annotations : — Expld. Re Metropolitan Public Carriage & 
Repository Co. ( Brown's Case (1873), 9 Ch. App. 102. 
Reid. Re Great Oceanic Telegraph Co., Harward’s Case 
(1871), L. R. 13 Eq. 30 ; Re La Mancha Irrigation 8c Land 
Co., Hamilton *8 Case (1873), 8 Ch. App. 550, n. ; Re 
Pen* All t Silver Lead Mining Co., Fothergill’s Case (1873), 
8 Ch. App. 270 ; Rc Pelotas Coffee Co., Karuth’s Case 
(1875), L. R. 20 Eq. 506 ; Re Australian Direct Steam 
Navigation, Miller’B Case (1876), 3 Ch. D. 661 ; British 
Provident Lifo & Guarantee Assocn., Do Ruvigne's Case 
(1877), 5 Ch. D. 306 : Colombia Chemical Factory 
Manure & Phosphate Works, Hewitt’s Case, Brett’s 
Case (1883), 25 Ch. I). 283 ; Re Portuguese Consolidated 
Copper Mines Co., Ex p. Inchiquin (1891), 60 L. J. Ch. 
556 ; Re Wragg, 11897] 1 Ch. 796. Mentd. Re Empire 
Assce. Corpn., Dougan’s Case (1873), 8 Ch. App. 510. 

After qualification — Liability to 

account to company.] — See No. 3201, post, 

2952. Where fully-paid shares allotted — On 
nomination of promoter — Implied contract to take 
shares satisfied.] — Where the holding of a certain 
number of shares is a necessary qualification for 
a director, merely acting as a director does not 
amount to a contract by the person so acting to 
take that number of unpaid shares directly from 
the co. 

Each of the directors of a co. was obliged to 
hold fifty shares. B., at the request of the 
promoter of the co., assented to become a director 
& attended a meeting. By the direction of the 
promoter, who was entitled to a large number of 
paid-up shares in the co., paid-up shares sufficient 
lor the qualification of a director were registered 
in B.’s name: — Held: (1) any implied contract 


by B. to take shares was fulfilled by his acquiring 
shares in that manner ; (2) the shares registered 
in his name must be taken to have been so 
registered in order to qualify him as a director, 
or else that the agreement under which he became 
a director was not complied with, & he was not 
a shareholder . — Re Metropolitan Public Car- 
riage & Repository Co., Brown’s Case (1873), 
9 Ch. App. 102 ; 43 L. J. Ch. 153 ; 29 L. T. 502 ; 
22 W. R. 171, L. C. & L. JJ. 

Annotations: — As to (1) Consd. Re Pelotas Coffee Co., 
Karuth’s Case (1875), L. R. 20 Eq. 506 ; Re Australian 
Direct Steam Navigation, Miller’s Case (1876), 3 Oh. D. 
661 ; Re Portuguese Consolidated Copper Mines, Ex p. 
Inchiquin, [1891] 3 Ch. 28. Reid. Re Percy 8c Kelly 
Niokel Cobalt & Chrome Iron Mining Co., Hamley’s 
Case (1877), 5 Ch. D. 705 ; Re Percy 8c Kelly Niokel 
Cobalt & Chrome Iron Mining Co., Jenner’s Case (1877), 
7 Ch. D. 132 ; Re Anglo -Austrian Printing 8c Publishing 
Union, Isaac’s Case, [1892] 2 Ch. 158 ; Re Printing 
Telegraph 8c Construction Co. of Agenoe Havas, Ex p, 
Cammell, [1894] 2 Ch. 392 ; Mollneaux v. London, 
Birmingham 8c Manchester Insce. Co., [1902] 2 K. B. 
589. As to (2) Consd. Re Australian Direct Steam 
Navigation, Miller’s Case (1876), 3 Ch D. 661. Retd. Re 
Western of Canada Oil Lands & Works Co., Carling. 
Hespeler & Walsh’s Cases (1875), 1 Ch. D. 115 ; Portal 
v . Emmons (1876), 1 C. P. D. 201 ; Re Colombia Chemical 
Factory Manure 8c Phosphate Works, Hewitt’s Case, 
Brett’s Case (1883), 25 Ch. D. 283. Generali y, Mentd Re 
Freehold 8c General Investment Co., Green’s Case (1874), 
L. R. 18 Eq. 428 ; Poole Firebrick & Blue Clay Co., 
Hartley’s Case (1875), 32 L. T. 106 ; Re Teme Valley 
Ry., Forbes* Case (1875), L. R. 19 Eq. 353 ; Re Wincham 
Shipbuilding Boiler & Salt Co., Hallmarks* Case (1878), 
26 W. R. 824 ; Re Esparto Trading Co. (1879), 12 Ch. D. 
191. 


2953, .] — W. entered into an agree- 

ment with a person as trustee of an intended co. 
for the sale to the co. of a property for a certain 
sum in cash & a certain number of fully paid-up 
shares. The agreement was not to bo binding 
unless adopted by the co. when formed. The co. 
was formed, & the agreement was set out in the 
arts. W. applied to applts. to become directors, 
which they agreed to do upon his promising to 
transfer to them fully paid-up shares to qualify 
them. They acted as directors, & adopted the 
agreement for sale. The number of shares 
requisite for the qualification of a director was 
five, but after the completion of the purchase 
thirty paid-up shares were, by the direction of 
W., allotted to each of applts., & they were 
entered on the register as holders each of thirty 
fully paid-up shares, & received certificates to 
that effect. An order was afterwards made for 
winding up the co., & they were settled on the 
list of contributories for thirty unpaid shares 
each : — Held : applts., as to the shares allotted 
to them, stood in the same position as if those 
shares had been allotted to W. & transferred to 
them by him ; & as there was no contract between 
them & the co. that they would take shares 
independently of their accepting certificates 
stating them to be the holders of these fully paid- 
up shares, they could not be placed on the list of 
contributories as holders of unpaid shares. — Re 
Western of Canada Oil, Lands, & Works Co., 
Carling, Hespeler, & Walsh’s Cases (1875), 
1 Ch. D. 115 ; 45 L. J. Ch. 5 ; 33 L. T. 045 ; 


24 W. R. 105, C. A. 

Annotations : — Consd. Re Eupion Fuel 8c Gas Co., AspinaH's 
Case (1877), 36 L. T. 362 ; Re Newport & South Wales 
Shipowners Co., Rowland’s Case (1680). 42 L.T. 786. 
Folld. Re Innes, [1903] 2 Cb. 254. Reid, fie Church & 
Empire Fire Insce., Pagin 8c Gill’s Case 71877), 6 Ch. D. 
681 ; fie Wedgwood Coal 8c Iron Co., Anderson’s Case 
(1877), 26 W. R. 442 ; British Farmers* Pure Linseed 


out of shares to be issued to the latter 
as fully paid up in consideration of the 
transfer of certain property to be made 
to the co., 8c such shares had after- 
wards been allotted under these secret 
agreements : — Held : those directors 


who had approved of the allotment of 
such qualification shares with know- 
ledge of the secret agreements were 
jointly 8c severally liable to account to 
the co. for the value thereof, but that 
a director without such knowledge was 


only liable to account for the value 
of the shares so issued to h i m, — 
Balmoral Diamond Syndicate. Ltd. 
(In Liquidation) v. Liddle, U#07] 
T. H. 89.— S. AF. 

b. Effect on director — Public ex- 
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Sect. 28. — Directors; Sub sect, 2, E, ; sub sect, 3, 
A. & B. (a). ] 

Cake Co., Potter & Brown’s Cases (1878), 38 L. T. 757 ; 
Be Dominion of Canada Plumbago Co., Kirby’s Case 
(1882), 46 L. T. 682 ; Christchurch Gas Co. v. Kelly 
(1887), 3 T. L. K. 634 ; Be Howatson Patent Furnace Co. 
(1887), 4 T. L. It. 152 ; Be Railway Time Tables Pub- 
lishing Co., Ex p. Sandys (1889), 42 Ch. D. 98 ; Re Mac- 
donald, f 1 894 J 1 Ch. 89 ; Re Common Petroleum Engine 
Co., Eisner & McArthur’s Case, [18953 2 Ch. 759 ; Re 
Alkaline Reduction Syndicate (1896), 45 W. R. 10 ; Re 
Building Estates Brickfields Co., Parbury’s Case, [18961 
1 Ch. 100 : Re African Gold Concessions & Development 
Co., Markham & Darter’s Case, [1899] 1 Ch. 414 ; Re 
Jubilee Cotton Mills, [1923) 1 Ch. 1. 

2954. .] — Re British Provident 

Life & Guarantee Assocn., De Ruvigne’s 
Case, No. 2885, ante . 

2955. .] — Two brothers, who carried on 

the business of working a steam-boiler patent in 
partnership, arranged with six shipowners to form 
a private co. to take over the business & patent 
rights in consideration of £6,000 payable half in 
cash & half in shares, the capital of the co. to be 
£25,000 in 2,500 shares of £10 each, which were 
to be distributed as follows : The six shipowners 
were each to take fifty shares & pay for them in 
cash for the purpose of raising the £3,000 payable 
in cash to the vendors, & the vendors were to take 
300 fully-paid shares as the balance of their 
purchase-money. Of the remaining 1,900 shares, 
each of the six shipowners was to take 300 fully- 
paid shares for his own benefit, & 100 fully-paid 
shares were to be placed in the joint names of 
three of them, who eventually, on the formation 
of the co., became directors, to be applied in 
rewarding persons who should bring business to 
the co. The co. was incorporated, & the only 
shareholders were the vendors & the six ship- 
owners. In order to give effect to the above 
arrangement, an agreement was entered into 
between the vendors & the co. whereby the vendors 
purported to sell their business & patent rights to 
the co. for £25,000, as to £3,000 in cash & as to 
£22,000 by the allotment to the vendors or their 
nominees of 2,200 fully-paid shares, & this agree- 
ment was duly registered. Of these 2,200 shares, 
300 were allotted to the vendors, &, on the nomina- 
tion of the vendors, the remaining 1,900 were 
allotted, as to 100 to the three directors jointly 
for the purpose above mentioned, & as to 1,800 
to the three directors & the other three ship- 
owners in equal shares for their own benefit, the 
whole of the 2,200 shares being so allotted as 
fully-paid. 

Upon a summons by the liquidator in the wind- 
ing up of the co. against the three directors to 
render them liable as contributories for payment 
of the full amount of all the shares allotted to 
them : — Held : the directors could not be placed 


upon the list of contributories as holders of unpaid 
shares. — Be Innes & Co., Ltd., [1903] 2 Ch. 254 ; 
72 L. J. Ch. 643 ; 89 L. T. 142 ; 51 W. R. 514 ; 
19 T. L. R. 477 ; 47 Sol. Jo. 513, C. A. 

2956. Transfer of shares taken by promoter as 
fully-paid — Whether liable as for unpaid shares.] — 
(1) The first five directors of a co. being bound by 
the arts, of assocn. to hold twenty shares each as 
a qualification, accepted, with the knowledge & 
approval of each other, twenty fully paid shares 
each from the promoter, who had received them 
as cash from the co. : — Held : all the directors 
were jointly & severally liable to pay the full 
value of the shares. 

(2) One only of the five directors, upon finding 
that he was not justified in receiving the shares 
without payment, offered to pay the full sum due 
from him, & gave a cheque for the amount, 
which, however, was accepted as an advance to 
the co., & was added to previous advances made 
by him for preliminary expenses : — Held : this 
director was not at liberty to set off the value of 
his shares against the amount paid in respect of 
advances, though he would have a claim against 
the co. for those advances. 

The co. is entitled to say 4 4 you accepted £500 
of our money from [the promoter] & divided it 
among yourselves & you must repay it, & we will 
treat the shares as fully paid up ; or we will treat 
the shares as unpaid, & you, who have divided 
them among yourselves, must pay what is due 
upon them ” (Pearson, J .). — lie Carriage Co- 
operative Supply Assocn. (1884), 27 Ch. D. 322 ; 
53 L. J. Ch. 1154 ; 51 L. T. 286 ; 33 W. R. 411. 

Annotation : — As to ( 1) Reid. Cluckstein v. Barnes (1900), 

69 L. J. Ch. 385. 

Liability to account to company.] — See Sub- 
sect. 6, C. (a), post, 

Shares held in trust for promoter.] — See No. 

3211, post . 

2957. Transfer of shares allotted to company’s 
vendor.] — Be Great Northern & Midland Coal 
Co., Ltd., Currie’s Case, No. 2905, ante. 


Sub-sect. 3. — Remuneration. 

A. In General. 

2958. Power of company — To fix — Past & future 
remuneration.] — Lambert v. Northern Ry. of 
Buenos Ayres Co., Ltd., No. 3021, post, 

2959. To pay remuneration for past ser- 

vices.] — Hutton v. West Cork Ry. Co., No. 
4080, post. 

2960. To Increase or decrease.] — Foster v. 

Foster, No. 2856, ante. 

2961. To vary as between directors.] — 

Foster v. Foster, No. 2856, ante. 


amination .] — The acceptance by direc- 
tors of qualification shares from the 
vendor of the co. constitutes a fraud 
on the co., & the ct. will order the 
public examination of such directors 
under Act 31 of 1909 ,8. 152 (1), not- 
withstanding that the facts are ad- 
mitted . — Re Niagara, Ltd., Ex p. 
Master, [1918] T. P. D. 896.— S. AF. 


PART III. SECT. 28, SUB-SECT. 8.— A. 

2958 i. Power of company — To fix. ] — 
Pltf., a large shareholder in deft. co. t 
was in June, 1918, appointed by two 
of its directors as manager & worked 
as such till Dec. 1918. At the annual 
general meeting of shareholders in 
Sept. 1918, he was elected a director, 
but no mention was made of his 
position as manager nor of any salary 
being paid to him. On Dec. 2, 1918, 

Dltf. AS TY1 B.T1 flOfif BATvf mit nnH/tao a# a 


special meeting of shareholders for 
Doc. 17 “to discuss matters of im- 
portance pertaining to the cos. affairs.’* 
At the meeting a resolution was passed 
authorising payment to pltf. of six 
months* salary at $200 por month or 
$1,200 to Dec. 1, “to bo paid by the 
co. when the finances of the co. will 
warrant so doing ** : — Held : (1) there 
was no expressed contract upon which 

S ltf. could recover remuneration for 
is services as manager of the co. 
(2) A contract for payment should not 
be implied : pltf. was a large share- 
holder in the co. & was during half the 
time for which ho claimed remunera- 
tion one of the directors ; the services 
rendered were not more than might 
reasonably be expected from a large 
shareholder in the interests of the co. 
8c so indirectly for his own benefit, 
without salary or other remuneration : 

ikftu am efAnifninr nw\irla4Ana o(*a Inat 


payment to directors of cos. unless 
expressly provided for as required by 
the statute ; & a bye-law of the co. 
gave power to the directors to grant Sc 
fix the amount of salaries & remunera- 
tion of the officers, including those of 
such officers as might be directors 
whether paid to them as directors or 
otherwise, (3) A resolution passed at 
a general mooting of the shareholders 
of the co. giving pltf. a Balary of $200 
per month but payable only “ when 
the finances of the co. will warrant so 
doing ’’ could not avail pltf. in the 
absence of evidence that when this 
action was brought the finances of the 
co. warranted payment ; & at any 
rate, there was no power in the share- 
holders at that meeting to pass such 
resolution so as to bind the co. — 
Marks v. IIosoand Co., Ltd. (1921), 
64 D. L. R. 254 ; 49 O. L. R. 137.— 

flAM 
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2962. Out of what funds payable — Whether 
profits only.] — The arts, of assocn. of a limited 
co. provided that the directors might yearly 
distribute among themselves, as remuneration 
for their services, such sum as should be equal to 
one-tenth of the profits of the co. for the last 
preceding year, provided always that there should 
be yearly distributed among the directors, as 
such remuneration, a sum which should not be 
less than £100 yearly for each director, & such 
remuneration should be divisible among the 
directors as they might think proper. No profits 
were ever made by the co., but the directors 
distributed among themselves, out of the capital, 
sums amounting to £100 a year for each director. 
On an application by the official liquidator that 
one of the directors might be ordered to refund 
the amount thus received by him : — Held : the 
remuneration of the directors was not payable 
out of profits ; profits were mentioned in the 
arts, only as the measure of the amount of 
remuneration to be received by the directors ; & 
the directors were entitled to a minimum salary 
of £100 a year, whether any profits were made 
or not. 

There is no general presumption that the fees 
of directors of cos. are to be paid out of profits 
only. — lie Lundy Granite Co., Ltd., Lewis’s 
Case (1872), 20 L. T. 073 ; 20 W. It. 510, L. JJ. 
Annotation : — Refd. Re Liverpool & London Guarantee & 

Accident Insco., Gallaghor’s Case (1882), 46 L. T. 54. 

2903. Where no profits earned — Construc- 

tion of articles.] — lie Lundy Granite Co., Ltd., 
Lewis’s Case, No. 2902, ante . 

Compare Sect. 29, sub-sect. 1,0., sub-sect. 3, B., 
post. 

Calculation of profits, generally, see Sect. 30, 
sub-sect. 8, A., post . 

B . Right to. 

(a) In General . 

2964. General rule.] — Re Newman (George) & 
Co., No. 3257, post . 

2965. Remuneration authorised by general 
meeting — Though company unsuccessful.] — In 

winding up a co. the directors will, as against the 
shareholders, be allowed their fees for attendance 
at board & other meetings, when the same have 
been sanctioned at the general annual meetings 
of the shareholders, though in the result the 
dealings of the co. were unfavourable. — Re Com- 
mercial & General Life Assurance, Annuity, 
Family Endowment & Loans Assocn., Ex p. 
Johnson (1857), 27 L. J. Ch. 803. 

2966. Director acting although not properly 
appointed.] — Re Public Supply Assocn., No. 2851, 
ante . 

2967. Director appointed as representative of 
stranger as condition of finding capital — Remunera- 


tion payable by stranger — Whether agreement cor- 
rupt.] — A co. having spent all its money, applied 
to deft, to supply additional capital by taking 
shares. Deft, agreed to do so on terms, one of 
which was that he should have representatives 
on the board. The co. having approved this 
agreement in general meeting, deft, appointed 
pltf. to act as his representative to look after his 
interests, for which services deft, was to pay 
pltf. £200 a year out of his own pocket so long as 
pltf. remained a director. In an action brought 
by pltf. to recover remuneration calculated at 
tne rate of £200 a year, the jury found that deft, 
had agreed to pay pltf. £200 a year so long as he 
remained a director, & they further found that 
the agreement did not contemplate that pltf. 
should promote the interests of deft, even though 
such interests were not identical with those of 
the whole body of shareholders : — Held : the 
bargain was not corrupt, the co.’s assent to & 
approval of the agreement between pltf. & deft, 
being sufficient to divest the transaction between 
the parties of any character of illegality & pltf. 
was entitled to recover his remuneration. — 
Kregor v. Hollins (1913), 109 L. T. 225, O. A. 

2968. Resolution of directors to dispense with 
fees — Subsequent rescission.] — (1) Arts, of assocn. 
of a co. provided that general meetings should be 
held once in every year at such time & place as 
might bo prescribed by the directors ; that at 
the ordinary meeting in 1900 all the directors 
should retire from office ; & that the directors 
should be remunerated at a certain rate per 
annum. 1802 Act, s. 49, provided that a general 
meeting should be held once in every year. No 
general meeting was held or called in the year 
1900 or 1907, but the directors continued to act as 
such : — Held : the directors vacated office on 
Dec. 31, 1906, being the last day on which a 
general meeting for that year could have been 
held, & were not thereafter entitled to any 
remuneration until they were re-elected. 

(2) On Feb. 12, 1900, the directors passed a 
resolution that they should not accept any fees 
for their services rendered thereafter ; but on 
Jan. 17, 1907, they passed another resolution that 
from that date onwards the directors should be 
entitled to their fees : — Held : a director appointed 
after Jan. 17, 1907, was entitled to remuneration 
under the arts. 

(3) In 1905 the co. agreed to sell all its under* 
taking & assets to another co., the consideration 
being fully-paid shares in a third co. & the pay- 
ment by the purchasing co. to the selling co. of 
the latter’s debts up to £25,000. These shares 
were allotted to the selling co. which gave a 
charge on them to the purchasing co. to secure 
repayment of what had been paid by it in dis- 
charging the debts of the selling co. beyond 


PART 111. SECT. 28, SUB-SECT. 3.— 

B. (a). 

2984 i. General rule. ] — Directors have 
no right to be paid for their services & 
cannot pay themselves or each other 
unless authorised so to do by the 
instrument which regulates the co. or 
by the shareholders at a properly 
convened meeting. — Roray v. Howe 
Sound Mills & Logging Co. (1915), 
31 W. L. R. 409. — CAN. 

. 2984 ii. — — In the absence of 

provision by statute or in the arts, of 
assocn. or bye-laws, directors of a co. 
are not entitled to remuneration for 
their services without tho sanction of 
the shareholders. — Huggard v. Pru- 
dential Life Insurance Co., [1923] 
1W.W.R, 550.— CAN. 

2984 UI. .] — Directors of a oo. 


are not entitled to remuneration, salary 
or payment except as specifically & 
clearly provided by the co.’b bye-laws, 
& this applies not only to directors as 
such but also to payments which they 
may claim as employees or officers of 
the co. A director claiming in any 
capacity is only entitled to what has 
been duly authorised. Provisions in 
a co. *s constitution as to remuneration 
to persons who are directors must he 
strictly complied with. — Cameron v. 
Gallagher-Holman, Ltd., [1923] 3 
W. W. R. 1324.— CAN. 

2904 iv. .] — A director of a joint 

stock co. is not entitled to any re- 
muneration for his services to the co. 
unless there is special provision to 
that effect in the arts, of assocn. — 
M'Naughtan v . Brunton (1882), 10 


R. (Ct. of Sess.) Ill ; 20 So. L. R. 75. 
—SCOT. 

2984 v. Thore is no implica- 

tion in law that a pereon who acts as 
a managing director of a co. is entitled 
to payment of his services as Buch. — 
Phillips v. Base Metals Explora- 
tion Syndicate, Ltd. (In Liquida- 
tion), [1911] T. P. D. 403.— S. AF. 

o. Services as workmen & clerks. 
— The principle that “ no byc-law for 
tho payment of any director shall be 
valid or acted upon until the same has 
been confirmed at a general meeting 
applies to all cases in which a bye-law 
is necessary for the payment ” does 
not extend to oases where a director 
has acted as a mere workman or clerk 
& has been remunerated at a rate not 
exceeding the value of the services 
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£25,000 : — Held : the fact that after the sale the 
directors* duties were diminished did not dis- 
entitle them to receive the same remuneration 
in the future. — Re Consolidated Nickel Mines, i 
Ltd., [1914] 1 Ch. 883 ; 83 L. J. Ch. 760 j 111 
L. T. 243 ; 30 T. L. XL 447 ; 58 Sol. Jo. 556 ; 
21 Mans. 273. 

2969. Duties decreased — But not terminated — 
Sale of business.] — Re Consolidated Nickel 
Mines, Ltd., No. 2968, ante . 

Compare No. 3038, post . 

(b) Under Provisions in Articles . 
i. In General . 

Whether articles constitute a contract.] — See 

Nos. 345, 346, 347, ante . 

2970. Whether provision intra vires — Company 
registered under 1856 Act.] — A joint-stock co., 
registered under 1856 Act, may, by their arts, of 
assocn., agree to pay a remuneration to each of 
their directors, & an action is maintainable on such 
an agreement. 

Declaration by a director of a joint-stock co. 
registered under the above Act against the co. 
on the arts, of assocn. of the co., whereby it was j 
agreed that each director should receive £50 per 
annum as his remuneration, besides his travelling 
expenses : — Held : this was a sufficient agreement 
to render the co. liable, as the intention of the 
parties plainly was to charge the funds of the co. — 
Orton v. Cleveland Fire Brick & Pottery 
Co., Ltd., (1865), 3 H. & C. 868 ; 11 Jur. N. S. 
531 ; 13 W. II. 869 ; 159 E. R. 776. 

Annotation Dbtd. Re Peruvian Ouano Co., Ex p. Kemp, 

[1894] 3 Ch. 090. 

2971. Remuneration expressly payable out of 
company’s funds — Whether shareholders personally 
liable in winding up.] — The deed of settlement of a 
co., formed in 1850, provided that in all contracts 
entered into on behalf of the co., for the supply 
of goods, or the performance of any work or 
services, or on any other account, the directors 
should expressly stipulate that the funds & 
property of the co. should alone be liable. In 
the winding up of the co., all the assets having 
been exhausted : — Held : the shareholders were 
not personally liable to satisfy a claim by directors 
for unpaid salary, such salary having been 
expressly made payable out of the funds & 
property or annual profits of the co. — Re Anglo- 
Californian Gold Mining Co. (1867), 37 L. J. Ch. 
78 ; 16 W. R. 245 ; sub nom. Re Anglo-Cali- 


fornian Gold Mining Co., Ex p. Williamson & 
Dawson, 17 L. T. 184. 

See, further, Sect. 36, sub-sect. 11, A. (c), post 

2972. Effect of provision — Whether contract 
between company & director — Subject to alteration.] 

— A co., whose arts, of assocn. provided that the 
directors* remuneration should be at a certain 
rate, altered these arts, by special resolution, 
which purported to make the altered rate of 
remuneration effective from a date prior to the 
special resolution : — Held : though the arts, did 
not constitute a contract between the co. & the 
directors but only pointed out the terms on which 
the directors were serving, & though these terms 
could be altered by a special resolution altering 
the arts., still the alterations could have effect only 
for the future, & the directors were entitled to 
remuneration at the old rate until the arts, were 
altered. — Swabey v. Port Darwin Gold Mining 
Co. (1889), 1 Meg. 385, 0. A. 

Annotations : — Consd. Moriarty v. Regent’s Garage Co., 
[1921] 2 K. B. 766. Refd. Re Anglo -Austrian Printing 8c 
Publishing Union, Isaacs* Case, [1892] 2 Ch. 158 ; Re 
International Cable Co., Ex p. Official Liquidator (1892), 
66 L. T. 253 ; Allen v. Gold Reefs of West Africa, [1900] 
1 Ch. 656 ; Inman v. Ackroyd & Best, [1901] 1 K. B. 613. 

2973 . Nature of right.] — The arts, of 

assocn. of a co. required its directors to possess a 
share qualification ; & provided that the remunera- 
tion of the board “ shall be an annual sum of 
£1,000 to be paid out of the funds of the co.” : — 

| Held: (1) although these i>ro visions in the arts, 
were only part of the contract between the share- 
holders inter se, the provisions were, on the 
directors being employed & accepting office on 
the footing of them, embodied in the contract 
between the co. & the directors ; ( 2 ) the remunera- 
tion was not due to the directors in their character 
of members, but under the contract so embodying 
the provisions ; &, in the winding up of the co., 
the directors were entitled to rank as ordinary 
creditors in respect of the remuneration due to 
them at the commencement of the winding up. — 
Re New British Iron Co., Ex p. Beckwith, 
[1898] 1 Ch. 324 ; 67 L. J. Ch. 164 ; 78 L. T. 155 ; 
46 W. R. 376 ; 14 T. L. R. 196 ; 42 Sol. Jo. 234 ? 
5 Mans. 168. 

Annotations : — As toil) Apld. Foster v. Foster, [1916] 1 Ch. 
532. As to (2) Folld. lie Dover Coalfield Extension, 
[1907] 2 Ch. 76. 

2974. Alteration of articles fixing remuneration 
— Whether breach of contract with director.] — 

Swabey v. Port Darwin Gold Mining Co., 
No. 2972, ante. 

See, generally , Sect. 30, sub-sect. 2, C. (b), post. 


rendered. It the statute renders the 
oontract of hiring Invalid, a quantum 
meruit must bo paid for services 
rendered, 8c it directors have not 
received more they are not guilty of 
misfeasance. — Re Matthew Guy Car- 
riage 8c Automobile Co. (1912), 22 
O. W. R. 34 ; 3 O. W. N. 1233 ; 26 
O. L. R. 377 ; 4 D. L. R. 764.— CAN. 

PART III. SECT. 28, SUB-SECT. 8.— 

B. (b) i. 

2972 i. Effect of provision — Whether 
contract between company & director — 
Subject to alteration .] — under the arts, 
of assoon. of deft. oo. which was 
registered on July 19, 1915, 8c pltf. 8c 
four other persons were appointed 
directors & were entitled at their* 
option to hold office for a period of five 
years. The arts, further provided 
that the directors should receive a 
salary of £480 per annum, that half of 
any surplus remaining on the working 
of any year after payment of a dividend 
of 8 per cent should be payable to the 
directors, who should divide it among 


themselves in such manner as the 
majority of them might decide, & that 
the arts, might bo resoindod, altered or 
added to by special resolution of tbe 
co. In Jan. 1919, at a special general 
meeting of tho oo. a resolution was duly 
passed deleting the seots. of tho 
arts, referring to the payment of the 
dlreotors 8c substituting a provision 
that the remuneration of the dlreotors 
should from time to time be settled by 
the co. at its annual genoral meeting. 
On Feb. 24, 1919, pltf. resigned his 
directorship on ground that the oo. 
had broken its oontraot with him : — 
Retd : the portions of the arts, of 
assocn. relating to the remuneration 
of directors could properly be amended 
by a majority vote of the shareholders 
8c though the arts, of assoon. admittedly 
constituted a contract between the 
shareholders 8c the directors 6c as there 
was nothing in the agreement which 
prohibited any ohange in the dlreotors* 
remuneration during the pltf.’s period 
of service, pltf. could not claim 
damages founded on diminution of 


remuneration after the date of altera- 
tion of the arts. — ltoss & Co. v . Cole- 
man (1920), App. D. 408. — S. AF. 

d. Alteration of articles fixing re- 
muneration .] — A number of butchers 
made over their businesses to P., who 
in consideration therefor undertook to 
float a oo., the object of whioh was to 
take over these businesses 8c run them 
as a butchers* “ combine,** tbe butchers 
agreeing not to carry on business in 
competition with the oo., 8c P. under- 
taking on behalf of the oo. that they 
should be employed by the oo. when 
formed at a salary of £30 per month 
from the date of the registration until 
liquidation. The oo., of whom the 
shareholders were the butchers to the 
number of seventeen, was registered & 
duly adopted the agreement, 8c on 
formation they, including appets. & 
resps. entered the oo.*s employ. Under 
the arts., the directors, the resps. 
herein, were given practically all the 
powers of the oo., provided they* did 
nothing inconsistent with the arte, or 
any resolution of shareholders. In 
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2975. Whether retrospective.] — Swabey 

v. Port Darwin Gold Mining Co., No. 2972, ante . 

2976. Necessity for — Must be effected before 

ratification of acts in contravention.] — Boschoek 
Proprietary Co,, Ltd. v. Puke, No. 2893, ante. 

2977. Sufficiency of notice summoning 

meeting.] — Deft, co. held nearly all the shares in a 
subsidiary co. Four of the five directors of the 
deft. co. were also directors of the subsidiary co. 
In 1907 the subsidiary co. increased their directors’ 
remuneration from £2,500 a year to £2,500 a year 
& a sum equal to 20 per cent, of the net profits, 
after paying 10 per cent, to the ordinary share- 
holders. The directors of deft. co. exercised its 
voting powers to pass the art. giving this increased 
remuneration without obtaining the sanction of the 
shareholders of deft. co. In 1914, deft. co. issued 
notice of an extraordinary general meeting to pass 
resolutions ratifying the payments which had been 
made to the directors of the subsidiary co., & to 
insert an art. authorising their directors, as 
directors of subsidiary cos., to receive remunera- 
tion without accounting for it, &; to exercise the 
voting power of deft. co. as they should think fit. 
The notice stated the art. of the subsidiary co. 
giving the increased remuneration, but gave no 
information as to the amount which had been 
received thereunder. At the meeting, the chair- 
man stated that the directors’ fees from the two 
cos. since 1881 had averaged £320 per annum for 
each director. The statement was untrue. The 
total amount for fees Sc percentages received by the 
directors of the subsidiary co. for the previous 
seven years was £44,876. The resolutions were 
duly passed & confirmed as special resolutions. 
Pltr., a shareholder of the deft, co., in an action 
on behalf of himself & all other shareholders for a 
declaration that these special resolutions were not 
binding upon deft, co., moved for an injunction 
to restrain the directors of the subsidiary co. from 
acting upon them : — Held : the notice was mis- 
leading & was not such a satisfactory statement of 
the facts as the shareholders were entitled to, & 
pltf . could maintain the action without joining the 
co. as pltf., & the injunction must be granted. — 


Baillie v . Oriental Telephone & Electric Go., 
Ltd., [1915] 1 Oh. 503 ; 84 L. J. Oh. 409 ; 112 
L. T. 569 ; 31 T. L. R. 643, 0. A. 

Annotation : — Retd. Sidebottom v. Kershaw, Leese, [1920] 

1 Ch. 154. 

2978. Right to sue for — Whether resolution a 
condition precedent — Remuneration by fixed sum.] 

— Nell v. Atlanta Gold &> Silver Consolidated 
Mines (1895), 11 T. L. R. 407, 0. A. 

Annotations : — Retd. Caridad Copper Mining Co. v. Swallow, 

[1902], 2 K, B. 44. Mentd. Dashwood v. Cornish (1897), 

13 T. L. R. 337. 

2979. Time of payment to be 

fixed by board.] — Where the art. of assocn. of a co. 
provided that there should be allowed to each of 
the directors out of the funds of the co. as a 
remuneration for his services a certain sum per 
annum to be paid at such times as the directors 
might determine : — Held : it was a condition 
precedent to the right of a director to sue for 
remuneration in respect of a year’s service that 
the directors should have determined a time for 
payment thereof. — Caridad Copper Mining Co. 
v. Swallow, [1902] 2 K. B. 44 ; 71 L. J. K. B. 
601 ; 86 L. T. 699 ; 50 W. R. 505 ; 18 T. L. R. 
601 ; 9 Mans. 336, 0. A. 

Annotations : — Reid. Re Bodega Co., [1904] 1 Ch. 276 ; 

Boschoek Proprietary Co. v. Fuko, [1906] 1 Ch. 148 ; 

Morrell v. Oxford Portland Cement Co. (1910), 26 T. L. R. 

682 : Moriarty v. Regent’s Garage Co., [1921] 1 K. B. 423. 

2980. Remuneration of board a fixed 

sum — Proportions to be fixed by board decision 
necessary.] — By the arts, of assocn. of a co. the 
directors were entitled by way of remuneration for 
their services to the sum of £500 per annum, “ such 
remuneration to be divided amongst them as they 
should decide ” : — Held : a decision by the 
directors as to how the remuneration was to be 
divided amongst them was a condition precedent to 
the right of a director to sue for his remuneration. 
— Morrell v. Oxford Portland Cement Co., 
Ltd. (1910), 26 T. L. R. 682. 

Annotation : — Folld. Joseph v. Sonora (Mexico) Land & 

Timber Co. (191 8), 34 T. L. R. 220. 

2981. .] — By the arts, of 

assocn. of a co., the fixed remuneration of the 
directors in each year was to be an aggregate sum 


Jan. 1909, appots., though remaining 
shareholders, left the co.’s employ, & 
following thereon the directors on 
petition raised the salaries of the 
remaining employes, including their 
own, to £40 per month. In proceed- 
ings for an interdict : — If eta : tho 
directors’ action was neither illogal nor 
improper ; it was not ultra vires , as it 
was neither inconsistent with the arts, 
nor with the agreement. — W olfowitz 
v. STKIN, [1909] T. H. 120. — S. AF. 

2977 1. Sufficiency of notice sum- 

moning meeting.] — Directors who by 
resolution of the co. in general meeting 
seek to obtain a benefit for themselves, 
& to hind both dissentient & absent 
shareholders in respect thereof, cannot 
be allowed, under colour of such 
resolution, to retain such benefit unless 
they have given to tho shareholders a 
fair & reasonably full statement of the 
facts, so as to give sufficient informa- 
tion & notice to enable the shareholders 
to determine whether they will or will 
not attend any meeting at which suoh 
resolution is to he proposed, or whether 
they will or will not oppose it. — 
Colhoun v . Green, [1919] V. L. R. 
196.— AUS. 

2977 ii. .] — By tho arts, of 

association of a banking oo., formed 
under 1862 Act, It was provided that 
the remuneration of the directors 
should be determined by tho oo. in 
general meeting ; & that tho co. should 
not make any advance or allow any 
credit to a director, or to any firm of 


which a director should bo partner, was a broach of trust on the part of 
on his or their persona* guarantee or the board of directors, an inquiry 
security only, or otherwise than on whether any & what sums were paid 
adequate security. Complaints were & allowed to deft, directors out of the 
made by certain shareholders that funds of the co. by way of remunora- 
theso provisions of tho arts, had nob tion, over & above what they would 
been adhered to ; & a report of the bo respectively entitled to under the 
co.’s auditor as to directors’ overdrafts regulation of the co., & an injunction 
stated that in Borne instances, these to restrain deft, from holding the 
were inadequately secured. Private meeting convened by the circular, or 
mootings of shareholders were held, at from proposing the resolutions men- 
which they expressed their dissatisfac- tioned in the circular ; & pltfs. having 
tion, & on Jan. 10, 1884, a sub- moved for an interlocutory injunction : 
committee was appointed at one of — Held : tho ct., being of opinion that 
these meetings to require the directors the circular had a misleading tendency 
to give full information as to advances 5c was ono by which tho great body of 
to directors, & the securities held for the shareholders might be misled, 
sarno, & the directors declined to statements contained in it were cal- 
acceue to the request. On Jan. 24, culated to have the effect of obtaining 
1884, a circular was issued convening proxies from the shareholders without 
an extraordinary general mooting of * their having the information which 
the oo. for Jan. 31, 1884, at which would enable them to form a correct 
resolutions wore to be proposed altering judgment as to who wore tho proper 
the arts, of assocn. by authorising persons to whom tho votes should be 
advances to directors on their personal entrusted, & tho shareholders had not 
seouritv, subject to certain restrictions, been fully & fairly informed & in- 
& by increasing the remuneration of strueted upon what was proposed to 
directors, & leaving to the discretion be done, an interlocutory injunction 
of the directors the future remuneration should be granted against proposing 
of the chairman and vice-chairman, as the resolutions objected to at the 
well as the remuneration of the former extraordinary general meeting. — Jack- 
for past services. Proxy forms, drawn son v. Munster Bank (1884), 13 
In favour of two of tho directors, L. R. Ir. 118. — IR. 
accompanied the circulars. An action 2980 1. Right to sue for — Whether 
haying been commenced on Jan. 23, resolution a condition precedent— Remu~ 
1884, by shareholders, seeking to have neration of hoard a fixed, sum.] — Fife 
it deolared that advances to the Linoleum & Floorcloth Co., Ltd. 
directors, or to firms in which they (Liquidator) v. Lornie (1905), 13 
were partners, on inadequate security g, l. T. 670.— SCOT. 
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( c) i-] 

equivalent to £150 for the chairman & £100 for 
each other director, such aggregate sum to be 
divided amongst the directors in such proportion 
& manner as the directors should determine : — 
Held : no individual director could sue the co. for 
his fees until the directors had made a formal 
division of the amount available. — Joseph v . 
Sonora (Mexico) Land & Timber Co., Ltd. 
(1018), 34 T. L. R. 220. 

2982. Where articles provide for division — Right 
to compel division.] — An action is not maintain- 
able by a director against his brother directors for 
a mandamus to compel them to divide the directors’ 
remuneration in accordance with the arts, of 
assocn. — Dasiiwood v . Cornish (1897), 13 T. L. R. 
337, C. A. 

2983. “ In proportion to attendances or as 

they might determine ” — Construction of article.] — 

Gilman v. Gulcher Electric Light Co. (1880), 

3 T. L. R. 133, C. A. 

Annotation : — Reid. Re Wood’s Ships* Woodite Protection 
Co. (1890), 62 L. T. 760. 

Necessity for division — As condition prece- 
dent to right of action.] — See Nos. 2980, 2981, ante . ' 

ii. Where Remuneration Conditional . 

2984. Remuneration dependent on payment of 
dividend — Minimum dividend improperly paid.] — 

The arts, of assocn. of a limited co. provided that 
no dividends should be payable except out of 
“ realised profits,” & that no remuneration should 
be paid to the directors until a dividend of 7 per 
cent, had been paid to the shareholders. The 
business of the co. consisted chiefly in lending 
money to builders on mtges. payable by instal- 
ments, & the directors treated, as part of the profits 
available for dividends, the value for the time 
being of the instalments of principal & interest 
remaining unpaid by each mtgor. Upon this 
footing the directors paid for several years, out of 
the floating capital from time to time in their 
hands, dividends of 7J per cent. & upwards & 
remuneration to themselves. Upon a summons 
taken out in the winding up of the co. by a creditor : 
-—Held: (1) “realised profits” must be taken 
in its ordinary commercial sense as meaning at 
least “ profits tangible for the purpose of divi- 
sion ; ” (2) the directors having treated estimated 
profits as realised profits, & having in fact paid 
dividends out of capital on the chance that suffi- 
cient profits might be made, were jointly & 
severally liable, as upon a breach of trust, to repay 
& must repay, the sums improperly paid as 
dividends ; (3) they must repay the remuneration 
they had respectively received, with interest in 
each case at 4 per cent . — Re Oxford Benefit 
Building & Investment Society (1886), 35 
Ch. D. 602; 65 L. T. 598; 35 W. R. 110; 3 
T. L. R. 46 ; sub nom . Re Oxford Building 
Society, Ex p. Smith, 50 L. J. Ch. 98. 

Annotations: — As to (1) Retd. Leeds Estate Building & 
Investment Oo. v. Shepherd (1887), 36 Ch. D. 787 ; 
Municipal Freehold Land Co. v. Pollingtou (1890), 63 L. T. 
238 ; Re London Sc General Bank (1894), 72 L. T. 227. 
As to (2) Folld. Leeds Estate Building & Investment Co. 
v. Shepherd (1887), 36 Ch. D. 787. Apld. Re Kingston 
Cotton Mill Co. (No. 2), [1896J 1 Ch. 331. Refd. Lee v. 
Neuchatel Asphalte Co. (1889), 41 Cli. D. 1 ; Re National 
Bank of Wales, [18993 2 Ch. 629. As to (3) Folld. Leeds 
Estate Building & Investment Co. v . Shepherd (1887), 


36 Ch. D. 787. Generally , Mentd. Cullerne v. London Sc 

Suburban General Permanent Bldg. Soc. (1890), 25 

Q. B. D. 485 ; Re Liverpool Household Stores Assocn. 

(1890), 59 L. J. Ch. 616. 

2985. No dividend paid — Remuneration 

voted by general meeting.] — It was provided by 
one of the arts, of assocn. of a co. that the directors 
should not receive any remuneration for their 
services in any year until the members should have 
received a dividend for that year of 5 per cent, on 
the amount paid on their shares, & that then the 
directors should be paid for that year such sum as 
the co. should in general meeting determine. 
The arts, also provided that the directors should 
be indemnified out of the funds of the co. all 
expenses incurred by them as directors. The co. 
never paid any dividend, & was on Apr. 17, 1880, 
ordered to be wound up. Before the order for 
winding up, at a general meeting held on Feb. 9, 
1885, at which some of the directors were present, 
a resolution was passed allotting a sum of £1,000 
to the directors for their services for the year 
ending Dec. 31, 1884. On Feb. 17, 1885, four of 
the seven directors held a meeting & passed a 
resolution dividing the £1,000 among the body of 
directors in certain proportions. At another 
meeting in Mar. the directors passed a resolution 
sanctioning certain bills for their expenses “ as 
settled by the resolution of Feb. 7.” On summons 
by the official liquidator asking that the seven 
directors might be held jointly & severally liable 
to refund the £1 ,000 & for an order for payment : — 
Held : the art. of assocn., saying that the directors 
were to receive no remuneration until a dividend 
had been paid, had been broken, & the directors 
were jointly & severally liable to repay the money 
with interest at 4 per cent. — Re Whitehall Court, 
Ltd. (1887), 50 L. T. 280 ; 3 T. L. R. 402. 

2986. Dividends paid but not earned — 

Balance sheet adjusted to show profits.] — Leeds 
Estate Building & Investment Co. v . Shepherd, 
No. 3668, post. 

Exceeding certain amount — Extra re- 
muneration.] — See No. 3010, post. 

2987. Remuneration based on net profits — Sale 
of business at profit.] — Arts, of assocn. provided 
that the directors should be paid in each year as 
remuneration for their services a sum equal to 
3 per cent, on the “ net profits ” of the co. of such 
year. The co. resolved on a voluntary winding 
up, for the purpose of selling its undertaking & 
assets to a new co. A very large profit was made 
by this sale. On an action by one of the directors 
for his proportion of the 3 per cent, on the profits 
so made : — Held : (1) “ net profits ” in the art. in 
question was intended to apply to profits made by 
the co. as a going concern, & not to profits made by 
a sale of the whole undertaking & assets in a 
winding up ; (2) the directors’ remuneration was 
intended to be a return for their services, to which 
the present sale was not attributable, & accordingly 
pltf.’s claim failed. — Frames v. Bultfontein 
Mining Co., [1891] 1 Ch. 140 ; 60 L. J. Ch. 99 ; 
64 L. T. 12 ; 39 W. R. 134 ; 7 T. L. R. 129 ; 2 
Meg. 374. 

Annotation : — As to ( 1) Consd. Re Spanish Prospecting Co., 

[1911] 1 Ch. 92. 

Calculation of net profits, generally, see Sect. 30, 
sub-sect. 8, A., post. 

2988. Residue after payment of dividend — 

Value of assets bond fide overestimated.] — By the 


PART III. SECT. 28, SUB-SECT. 3. — be paid to the directors as remuneration profits only & should bo a first charge 

B, (b) ii. for their services Sc the sum should be thereon : — Held ; the word “ profits ” 

•. Remuneration based on profits — distributed amongst the directors iD was not to he construed as " profits of 

Whether confined to profits of year of such manner as the board should from their year of service, ” but the remunera- 

service.] — The arts, of assocn. of a co, tone to time determine provided that tion was a first oharge on future profits 

provided that £500 per anmim should toe sum should be paid out of realised as well as those of their year of office. — 
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arts, of the co. after certain dividends had been 
paid out of net profits, 10 per cent, of the residue 
was to be paid to the directors as remuneration. 
In 1883 resolutions declaring a dividend were 
approved by the directors & auditor of the co. 
& passed at a general meeting of the shareholders. 
This dividend was chiefly payable out of a balance 
made up of the estimated value of certain claims 
which eventually turned out to be worthless. The 
proceedings were perfectly regular, & no wrong 
motive was attributed to any of the persons con- 
cerned. The directors claimed under the arts, a 
remuneration of 10 per cent, on the balance. On 
a summons by the voluntary liquidator of the co. : 
— Held : at this distance of time, & in considera- 
tion of the circumstances that no improper conduct 
was suggested, & that at the time the estimate 
was a reasonable one, the directors were entitled 
to the remuneration. — Be Peruvian Guano Co., 
Ex p . Kemp, [1894] 3 Ch. 690 ; 63 L. J. Ch. 818 ; 
71 L. T. 611 ; 43 W. R. 170 ; 10 T. L. R. 585 ; 
38 Sol. Jo. 664 ; 1 Mans. 423 ; 8 R. 544. 

(c) In Respect of What Periods Payable , 
i. In General . 

2989. Before qualification acquired.] — The arts, 
of assocn. of a co. provided that no person 
should be eligible as a director unless he held fifty 
shares at least in the co., & had held such shares 
for one month previously. A. was appointed a 
director on Mar. 21, 1864. On Apr. 1, he applied 
for 25 shares, & on the following day paid the 
deposit of £25. On Apr. 22, these shares were 
allotted to him, & on Aug. 9 he paid the £75 due 
in respect of the allotment. He had received 
certain fees for his attendances as a director before 
the actual allotment of his shares. On an applica- 
tion by the official liquidator of the co. to have the 
amount of the fees so received by him returned : — 
Held : the amount of fees should not be returned 
by him. — Ex p. European Central Ry. Co., 
Walford’s Case (1869), 20 L. T. 74. 

2990. Office accepted on special terms as to 

qualification.] — Re International Cable Co., 
Ltd., Exp. Official Liquidator, No. 2883, ante. 

299 i # Qualification acquired after time 

limited by articles.] — Salton v. New Beeston 
Cycle Co., No. 2945, ante. 

2992. Before remuneration fixed — Remuneration 
fixed at first general meeting.] — The subscribers to 
the memorandum of assocn. of a co. which was 
registered under the Cos. Acts, & whose arts, of 
assocn. were those contained in Table A. of 1862 
Act, appointed the first directors of the co. in 
accordance with art. 52 of Table A. At the next, 
the first, general meeting of the co. the same 
directors were elected directors & a resolution was 
passed fixing their remuneration at £400 per 
annum , divisible as they might determine. In the 


balance-sheet submitted to & passed at the second 
general meeting of the co., the remuneration of the 
directors appeared as commencing at a date 
previous to the first general meeting of the co. 
The co. having gone into liquidation : — Held : the 
directors* remuneration commenced at the date 
of the first general meeting when the resolution 
was passed fixing the remuneration, & the directors 
were liable to refund the remuneration received for 
the period before that date . — Re London Gigantic 
Wheel Co., Ltd. (1908), 24 T. L. R. 618, C. A. 

2993. Before allotment — Payment inconsistent 
with first prospectus — No allotment on first 
prospectus.] — The arts, of assocn. of a co. provided 
that the remuneration of the directors should be 
by way of annual salary. The directors issued 
a prospectus which contained a statement that 
“ the vendor pays all expenses up to allotment.’ * 
An insufficient number of applications for shares 
having been received, no allotment was made on 
the faith of that prospectus. The directors, 
however, continued to carry on the business of 
the co. to the best of their ability, & issued a second 
prospectus which did not contain the statement in 
question. Before allotment, & before the expira- 
tion of a year from the incorporation of the co., 
the directors voted themselves certain sums in 
respect of their quarter’s salary, which were 
applied in payment of the amounts uncalled up 
on tho shares which they had agreed to take. 
Six months later the co. was ordered to be wound 
up : — Held : the directors, having acted bond fide 
in the interests of the co., were entitled to vote 

j themselves remuneration before the expiration of 
I the year . — Re Wood’s (A. M.) Ships’ Woodite 
j Protection Co., Ltd. (1890), 62 L. T. 760 ; 6 
T. L. R. 301 ; 2 Meg. 164. 

2994. Director continuing to act though auto- 
matically disqualified— Disqualification not known 
to company.] — Re Bodega Co., Ltd., No. 3465, 
post. 

2995 . Director automatically retiring & 

not re-elected — No annual general meeting held.] — 

Re Consolidated Nickel Mines, Ltd., No. 2968, 
ante. 

2996. After appointment to other office carrying 
remuneration — Receiver & manager in debenture- 
holders’ action.] — The directors of a co. were 
entitled under its arts, of assocn. to be paid at the 
rate of a certain sum a year to be divided amongst 
them as they should agree amongst themselves. 
In pursuance of their agreement the remuneration 
was paid to the directors in certain proportions. 
In a debenture-holders’ action against the co. 
two of the directors were appointed by the ct. 
to be receivers & managers of the co.’s assets 
& business, & the ct. allowed them a remuneration 
for so acting. Subsequently the co. went into 
voluntary winding up: — Held: the fact of the 


Kelly v. Broken Hill South Silver 
Mining Co. (1893), 14 N. S. W. L. It. 
119.— AUS. 

PART III. SECT. 28, SUB-SECT. 3.— 
B. (o) i. 

f. Directors absent from meetings 
without leave .) — A co. was formed & 
registered under tho Co.’s Act, 1882, 
in 1897. One of Its arts, of assocn. 

S rovided that “ the future remunera- 
on of the directors . . . shall be deter- 
mined by the co. in general meeting.** 
The arts, contained no provision as 
to how often or at what times the 
directors were to meet, but provided 
that they were to “ meet together for 
the despatch of business, adjourn, & 
otherwise regulate their meetings as 


they shall think fit.** Up till 1903 the were absent from certain of the meet- 
directors* fees were voted annually in ings, sometimes with leave, sometimes 
M general meeting.** The arts, con- without: — Held: (1) under Companies 
tamed in Jan. 1903, the following Act, s. 73, that at tho end of each year 
resolution was passed : “ That the a right bad accrued to each director 

directors* foes be £30 per annum who had not been absent without leave 
until altered.** Up to Oct. 1904, the for a period of three months or upwards 
fees were actually paid to the directors, in that year to receive his share of the 
From then a sum of £30 was in each fixed foe for that year, & his right was 

year credited in the co.*s books to a not affected by absences without leavo 

Directors* Fees Account,'* & debited in a preceding or succeeding year, 
to the " Profit & Loss Account.” (2) Absence for three months or up- 
Before tho co. went into voluntary ward in any ono year was a bar to any 
liquidation in July, 1907, tho meetings remuneration for that year, even 
of directors had been held at irregular though it were absence from a meeti ig 
intervals, a period of throe months which lapsed for want of a quorum, 
sometimes passing without a meeting (3) i If no meeting were called for a 
being held. In some instances meet- period of three months there could be 
ings were called, but lapsed for want no absence without leave in that 

of a quorum. Some of the directors period. (4) Where in any year any 
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two directors being remunerated as receivers & 
managers did not disentitle them to their remunera- 
tion in addition as directors from the time when 
they were appointed receivers & managers until 
the commencement of the winding up . — Re South 
Western of Venezuela (Barquisimeto) By., 
[1902] 1 Ch. 701 ; 71 L. J. Oh. 407 ; 86 L. T. 321 ; 
60 W. R. 300 ; 46 Sol. Jo. 281 ; 9 Mans. 193. 

Annotations: — Consd. Re British Consolidated Oil Corpn., 
Howell v. British Consolidated Oil Corpn., 1X919] 2 Ch. 
81. Refd. Re Piccadilly Hotel, Paul v. Piccadilly Hotel, 
[1911] 2 Ch. 534 ; Re Consolidated Nickel Mines, 11914] 

1 Ch. 883. 

2997 . After liquidation begun — Period between 
presentation of petition & order — In discretion of 
court.] — Re International Cable Co., Ltd. 

(1892), 8 T. L. R. 307. j 

< 

i 

ii. Whether Apportionahle. j 

2998 . Remuneration by way of annual salary — | 
Quarter’s remuneration voted before end of year.] — 

Re Wood’s (A. M.) Ships’ Woodite Protection 
Co., Ivtd., No. 2993, ante . 

2999 . Where a fixed sum per annum.] — Arts, of 
assocn. of a co. incorporated under Cos. Acts, 
1862 to 1890, provided that u the directors shall 
be paid out of the funds of the co. as follows, 
namely, a sum of £150 per annum to the chairman ; 

& a sum of £100 per annum to each ordinary 
director by way of remuneration for their ordinary 
services ” : — Held : the fees were for a whole 
year’s services, & were not apportionahle. — Re 
Central De Kaap Gold Mines (1899), 69 L. J. Ch. 
18 ; 7 Mans. 82. 

Annotations : — Consd. Moriarty v. Regent’s Garage Co., 
[19211 1 K. B. 423. Refd. Inman v. Ackroyd & Best, 
11901] 1 K. B. 613 : Morrell v. Oxford Portland Cement 
Co. (1910), 26 T. L. R. 682. 

3000. “ In each year.”] — Salton v . New 

Beeston Cycle Co., No. 2945, ante. 

3001. Absence during part of year.] — By 

the arts, of assocn. of a co. each of its directors 
was to be paid out of its funds by way of remunera- 
tion £300 per annum , & the office of a director was 
to be vacated if he absented himself from directors’ 
meetings during a period of three calendar months 
without special leave of absence from the directors. ! 
M. was appointed a director on Aug. 3, 1898, & 
attended meetings of directors down to Feb. 3, 
1899, on which last named date he attended a 
meeting at which they, including himself, passed 
a resolution “ that no remuneration be received 
by the directors for their services until a dividend 
is declared on the ordinary shares of the bank.” 
There was no further meeting from Feb. 3 to Mar. 3, 
1899. From Feb. 3 he absented himself without 
leave until after May 7, 1899, on which another 
directors’ meeting was held, & on May 8, 1899, 
received a written notice from the board stating 
that he had ceased to be a director pursuant to 
the arts., & that the fact of his non-attendance for 


three months had been ordered to be entered on 
the minutes. M. did not insist on being reinstated 
& did not attend a meeting of directors on June 3. 
The co. went into liquidation on Dec. 29, 1899, & 
no dividend was declared on the ordinary shares. 
M. claimed to prove for remuneration from the 
date of his appointment until the winding up : — 
Held: (1) the remuneration not being due until 
the end of a year, & the agreement to pay it 
being on Feb. 3 only partially performed & not 
broken, the resolution was effective ; (2) the 

period of absence only began to run from Mar. 3, 
1899, terminating on June 3 ; (3) the remuneration 
was not apportionahle, & the claim of M. failed. 

Although there is a difference between the act 
of “ absenting oneself,” which is purely voluntary, 
& the fact of “ being absent,” which is voluntary 
or involuntary as the case may be ; yet the fact 
that a person is absent under some strong com- 
pulsion, which does not amount to physical 
necessity, does not necessarily negative the 
voluntary aspect of his act, or show that he 
has not “ absented himself.” Where, accord- 
ingly, the director of a co., though not actually 
physically prevented by present ill-health from 
attending the meetings of his fellow directors, was 
yet induced to stop away from them because his 
remaining at that season in England might have 
been injurious to his health, his absence was treated 
by the ct. as being voluntary, & he was deemed 
to have “ absented himself ” within the arts, 
of assocn. — Re London & Northern Bank, 
McConnell’s Claim, [1901] 1 Ch. 728 ; 70 L. J. 
Ch. 251 ; 84 L. T. 557 ; 17 T. L. R. 188 ; 45 Sol. 
Jo. 222; 9 Mans. 91. 

Annotation : — As to (3) Consd. Moriarty v. Regent’s Garago 

Co.. [1921] 1 K. B. 423. 

3002. Resignation during year.] — Arts, of 

assocn. of a limited co. provided that the directors 
should be paid out of the funds of the co. by way 
of remuneration for their services “ the sum of 
£125 per annum , per director, & such further sums 
as shall from time to time be determined by the 
co. in general meeting, & the same shall be divided 
among them in such proportion & manner as the 
directors by agreement may determine & in default 
of such determination equally.” In an action by a 
director, who had resigned after serving for a part 
of a year, to recover remuneration in respect of 
his services during that period : — Held : the 
arts, of assocn. did not entitle a director to recover 
remuneration for any less period than a year. — 
Inman v . Ackroyd & Best, Ltd., [1901] 1 K. B. 
613; 70 L. J. K. B. 450 ; 84 L. T. 344 ; 49 W. R. 
369 ; 3,7 T. L. R. 293 ; 45 Sol. Jo. 310 ; 8 Mans. 
291, C. A. 

Annotations : — Consd. Moriarty v. Regent’s Garage Co., 

[1921] 2 K. B. 766. Refd. Morrell v. Oxford Portland 

Cement Co. (1910), 26 T. L. 11. 682. 

3003. Where director has substantially 

acted for a year .] — Re Shaws, Bryant & Co., Ltd. 
(1901), 45 Sol. Jo. 580. 

3004. What constitutes " substantial ” 


director had forfeited his remuneration 
through absence, the share of that 
director ought to be divided among the 
directors who had not forfeited their 
remuneration . — Re Universal Supply 
Co. (1908), 17 N. Z. L. R. 961.— N.Z. 

PART III. SECT. 28, SUB-SECT. 3.— 
B. (e) ii. 

2999 i. Where a fixed sum per annum . ] 
— A co. was formed Sc registered under 
the Cos. Act, 1882, in 1897. One of 
Its arts, of assoon. provided that M the 
future remuneration of the directors 
. . . shall be determined by the co. 


in general meeting.” Up till 1903 the 
directors’ foes were voted annually in 
M general meeting.” The arts, con- 
tained in Jan. 1903, the following 
resolution was passed : “ That the 
directors’ fees be “ £30 per annum 
until altered.” Up to Oct. 1904, the 
fees were actually paid to the directors. 
From then a sum of £30 was in each 
year credited in the oo.’s books to a 
Directors’ Fees Account,” & debited 
to the “ Profit & Loss Account.” The 
co. went into voluntary liquidation in 
July, 1907, Sc tor that year the sum of 
£15 was credited to the Directors’ 
Fees Account. There was a balance 


remaining in the liquidators’ hand 8 
after payment to the creditors in full : 
— Held: (1) the resolution fixing the 
directors’ fees was a valid resolution 
speaking from year to year ; (2) if the 
co. had been a going ooncern, the re- 
muneration fixed being one sum for 
the year, & not “ at tho rate ” of that 
sum per year, the directors would not 
have been entitled to receive payment 
for part of a year ; but the liquidation 
having supervened before the dose of 
the year they were entitled to pay- 
ment for that year. — Re Universal 
Supply Co. (1908), 27 N. Z. L. R. 961. 
—N.Z. 
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completion of year.] — Kempf v. Offin River 
Gold Estates, Ltd, (1908), Times , Apr. 10. 

8005. Remuneration at rate “ per annum ” — 
Whether apportionment Implied.]— In Nov. 1919, 
pltf. agreed with an agent for an intended go. 
to sell his business to that co., the payment to 
be partly in cash & the balance in debenture 
stock of the co. The agreement contained a 
clause providing “ that the vendor shall be, & 
act as, one of the directors of the said co., & 
that his fees for so acting shall be £150 per annum.” 
The arts, of the co. when formed, deft, co., pro- 
vided that the remuneration of the directors should 
be “ at the rate of ” £150 per annum 9 & such further 
sum as should be voted to them by the co. in 
general meeting, & that such remuneration should 
be divided amongst the directors as they should 
determine, or failing agreement, equally. The co. 
on incorporation adopted the agreement & pltf. 
received the debentures, which contained a con- 
dition entitling the co. to pay them off at the 
expiration of six months. In Dec. 1919, pltf. was 
duly appointed a director to hold office so long as 
he held a certain amount of debentures in the co. 
Disputes having arisen between pltf. & the co., 
pltf. agreed to accept payment of all money due 
to him upon his debentures, & on May 14, 1020, 
the debentures were paid off, & thereupon he 
ceased to be a director. In an action by pltf. to 
recover a proportionate part of the £150, as his 
fees for the period from Dec. 1919, to May, 1920, 
when he acted as director: — Held: (1) neither 
under the agreement nor under the arts, was pltf. 
entitled to the sum he claimed ; (2) the ct. would 
not imply a term in the agreement that a propor- 
tionate part of ' the remuneration should be paid 
if pltf .’s services terminated during a broken period 
of a year. — Moriarty v. Regent’s Garage Co., 
[1921] 2 K.B. 766; 90 L. J. K. B. 783 ; 125 L. T. 
560 ; 37 T. L. R. 531 ; 65 Sol. Jo. 474, C. A. 

Annotation : — Generally , Mentd. Re Rosso, Parsons v. Rosso 

(1923), 129 L. T. 592. 

Implied terms generally, see Contract, 
Vol. XII., pp. 607 et seq . 

(d) Extra and Special Remuneration . 

3006. What extra payments may be made — 
Gratuity — Not by way of remuneration for services.] 

— At an extra-ordinary general meeting of a co. 
incorporated under 1862 Act, resolutions were 
passed that the co. should be wound up voluntarily, 
& that a sum of money should be distributed 
among the officers & servants of the co. This sum 
was in the nature of a gratuity & not a remunera- 
tion for past or future services. These resolutions 
were confirmed at a subsequent meeting : — Held : 
the resolution as to the payment of the sum to the 
officers & servants of the co. was ultra vires . — 
Stroud v . Royal Aquarium & Summer & Winter 


Garden Society, Ltd. (1903), 89 L. T. 243 $ 19 
T. L.R.650; 47 Sol. Jo. 727. 

Annotation : — Refd. Moriarty v. Regent's Garage Co., [1921] 

IK. B. 423. 

8007. Travelling expenses — To Sc from 

directors 1 meetings.] — Directors who are re- 
munerated for their services are not entitled, in 
the absence of a resolution of the co. or a provision 
in the arts., to be paid out of the assets of the co. 
their travelling expenses incurred in attending 
board meetings. 

One of the arts, of a limited co. provided for 
the payment of £200 a year to each director 
by way of remuneration for his services ; another 
art. declared that no director should vote on any 
matter in which he was interested ; & a further 
art. provided that every director & other officer 
should be indemnified by the co. against, & it 
should be the duty of the directors out of the funds 
of the co. to pay, all costs & expenses which any 
officer of the co. might incur in the discharge of his 
duties. In Apr. 1902, A. was elected a director of 
the co. In May, 1902, the directors passed a 
resolution that all reasonable travelling expenses 
should be reimbursed to the directors from time 
to time. At the date of his election A. was 
residing at W., & remained so resident until his 
resignation in Jan. 1903, & during his directorship 
was paid out of the co.’s assets his travelling 
expenses to & from L. incurred in attending the 
board meetings: — Held: (1) the resolution was 
ultra vires the directors, &> A. must refund to the co. 
the moneys paid him for his travelling expenses 
whilst a director ; (2) A. was not personally liable 
for the sums paid to his co-directors for their 
travelling expenses, except to the extent that he 
had signed cheques for that purpose. — Young v. 
Naval, Military & Civil Service Co-operative 
Society of South Africa, [1905] 1 K. B. 687 ; 
j 74 L. J. K. B. 302 ; 92 L. T. 458 ; 53 W. R. 447 ; 
j 21 T. L. R. 293 ; 49 Sol. Jo. 332 ; 12 Mans. 212. 

Annotation : — Generally, Mentd. Carter v. United Soc. of 

Boilermakers (1915), 85 L. J. Ch. 289. 

3008. Income tax on fees — Not entitled 

unless articles provide.] — Boschoek Proprietary 

! Co., Ltd. v. Fuke, No. 2893, ante . 

3009. Pensions — Under power to grant to 

persons in employment of company.] — Normandy 
v. Ind, Coope & Co., No. 3536, post. 

3010. Provision in articles for extra remuneration 
— On dividend exceeding certain amount — Right of 
retiring director — Dividend paid in respect of last 
year of office.] — Diamond v. English Sewing 
Cotton Co., IjTd., [1922] W. N. 237, C. A. 

3011. Provision in articles for special remunera- 
tion — For extra services — Construction of article.] — 
Lockhart v. Moldacot Pocket Sewing Machine 
Co., Ltd. (1889), 5 T. L. R. 307. 

3012. Negotiating sale of business — 

Whether debited to capital or profit Sc loss.] — One 


PART III. SECT. 28, SUB-SECT. 3.— 

B. (d). 

g. What extra payments may he made 
— Director also solicitor to company — 
Profit costs of work in court.}— Where 
a director, who was also president, of 
a oo. was appointed by the board of 
directors Sc acted as solr. for the co. : — 
Held : he was entitled to profit costs 
in respect of causes in ct. conducted 
by him as solr. for the company, but not 
in respect of business done out of ct. — 
Re Mimioo Sewer Pipe & Brick 
Manufacturing Co., Pearson’s Case 
(1895), 26 O. R. 289. — CAN. 

h. Additional services.] — 

Pitts, sought to recover from L. money 
received by him from & for pltfs. : 
these sumB L. claimed as salary, but 


pltfs. sot up that he was not entitled 
to any wages, being a director, without 
a bye-law authorising the payment, & 
there was no bye-law : — Held : although 
there must be a bye-law, & approval 
thereof by the shareholders, before 
a director can be entitled to pay as 
such, there is no reason why one who 
happens to be a director should not 
serve the co. in another capacity, & 
receive reasonable remuneration there- 
for, 1 , without a bye-law authorising the 
payment ; aliter , if the services are 
such that only a director can perform 
them. — Canada Bonded Attorney 
& Legal Directory v. Leonard- 
Parmiter, Ltd., Canada Bonded 
Attorney & Legal Directory, Ltd. 
v. Leonard (1918), 42 O. L. R. 141. — 
CAN. 


k. Outlay incurred on behalf 

of company .] — A public co., owing to 
want of success, resolved to wind up 
voluntarily Sc appointed one of the 
directors to attend to the collection of 
all money owing to tho co., & as far as 
possible to discharge all obligations due 
by it. In a state of intromissions with 
the funds of the co., which was sub- 
mitted by this director, a sum of £72 
was entered by him as retained fortune 
Sc expenses in attending to Sc settling 
the co.’s business. In a petition 
against him atthe instance of the Iiquida 
tor appointed in the voluntary liquida- 
tion for payment of the sum so retained : 
— Held : he was not entitled to retain 
any sum as remuneration, but any 
claim which he might have for outlay 
inourred on behalf of the co. reserved 
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Sect. 28. — Directors: Sub-sect. 8, B. (d), (e) & (/), 
C. & D.; s ub-sect. 4, A.] 

of the arts, of assocn. of a co. provided that, if 
any of the directors should be called upon to 
perform extra services on behalf of the co., the 
directors or the co. might remunerate him or them 
by a fixed sum or by a percentage of profits or 
otherwise as might be determined. By another 
art. the directors were empowered to give to any 
director a commission or a fixed sum on any 
particular business or transaction, or a share in 
the general profits of the co., which should be 
treated as working expenses or capital outlay 
of the co. The co. in general meeting passed a 
resolution to pay to each of the directors for their 
services in effecting the sale of the co.’s business 
to another co. the sum of £250 as a commission or 
fixed sum to be treated as capital outlay : — Held : 
the sums ought to be debited to profit & loss 
account, & not treated as a capital outlay. — 
Ashton & Co., Ltd. v. Honey (1907), 23 T. L. R. 
253 ; 51 Sol. Jo. 211. 

(e) Right to Prove in Winding up. 

See Sect. 36, sub-sect. 11, A. (c) ; Sect. 37, 
sub-sect. 8, post. 

( / ) Where Director a Trustee. 

3013. Right to retain — No specific power to 
retain under trust instrument.] — Where trustees 
hold shares belonging to the trust, & they are 
appointed directors in respect of such holding, &> 
there is no provision in the will enabling them to 
retain their remuneration as such directors for 
their own benefit, they must account for such 
remuneration to the trust, & the remuneration is 
to be treated as capital & will go to the remainder- 
men as an accretion to their shares. — Re Francis, 
Barrett v. Fisher (1905), 74 L. J. Ch. 198 ; 
92 L. T. 77. 

3014. Director qualified & appointed in 

order to watch interests of beneficiaries.] — The D. 

Co. transferred certain shares which it held in 
the K. Co. to C., one of its directors, in order to 
qualify him to become a director of the K. Co., 
the intention being that C. should represent the 
interests of the 1). Co. on the board of the K. 
Co., & 0. executed a declaration of trust of the 
shares in favour of the D. Co. : — Held : the 
remuneration received by C, as director of the K. 
Co. was not profit received by him from the use 
of the property of the D. Co., & C. was under no 
liability to account for that remuneration to the 
D. Co. — Re Dover Coalfield Extension, Ltd., 
[1908] 1 Ch. 65 ; 77 L. J. Ch. 94 ; 98 L. T. 31 ; 
24 T. L. R. 52 ; 52 Sol. Jo. 43 ; 15 Mans. 51, C. A. 

Annotations : — Consd. Ite Lewis, Lewis v. Lewis (1910), 

103 L. T. 495. Held. Bath v. Standard Land Co., 1911] 

1 Ch. 618. 

/• 

Whether remuneration capital or income.] — 

Sec No. 3013, ante, &, generally , Settlements ; 
Trusts & Trustees. 


C. Refund of Remuneration Wrongly Paid. 

3015. Nature of liability — Whether liability Joint 
or several.] — Leeds Estate Building & Invest- 
ment Co., Ltd. v . Shepherd, No. 3668, post. 

3016. .] — Re Whitehall Court, Ltd., 

No. 2985, ante. 

.] — See, generally , Sub-sect. 6, post. 

3017. Extent of liability.] — Y oung v. Naval, 

I Military & Civil Service Co-operative Society 
of South Africa, No. 3007, ante. 

3018. Interest.] — Re Oxford Benefit 

Building & Investment Society, No. 2984, ante . 

3019. Loss of right to enforce — Shareholders with 
notice.] — Hadley (Felix) & Co., Ltd. v. Hadley, 
No. 3254, post. 

D. Forgoing Remuneration. 

3020. What amounts to — Failure to claim for a 
number of years.] — Where a director was, under 
the co.’s deed, entitled to a remuneration for his 
attendance : — Held : non-claim for a number of 
years, amounted to a waiver of his rights & of 
his lien on the funds of the co . — Re Arigna Iron 
Mining Co. (1853), 1 Eq. Rep. 269 ; sub nonu 
Re Arigna Iron Mining Co., Ex p . Parker 21 
L. T. O. S. 206. 

3021. Whether agreement binding — Nudum pac- 
tum.] — (1) A promise by directors of a co. to 
perform their services gratuitously is a mere 
nudum pactum, & does not prevent them from 
recovering the salaries allotted to them under a 
previous binding agreement. 

(2) The question of remuneration of directors 
for past as well as future services is within the 
powers of a co., & the ct. will not interfere in such 
a matter. — Lambert v . Northern Ry. of Buenos 
Ayres Co., Ltd. (1869), 18 W. R. 180. 

Annotations : — As to (1) Distd. lie London & Northern Bank, 

McConnoll’s Claim, [1901] 1 Ch. 728. Refd. Morrell v. 

Oxford Portland Cement Co. (1910), 26 T. L. R. 682. 

Necessity for consideration generally, see Con- 
tract, Vol. XII., pp. 173 et seq . 

3022. Agreement among directors.] — At a 

meeting of the directors of a co. in liquidation at 
which the liquidator of the co. was present, all the 
directors mutually agreed to forgo their claims 
to directors’ fees then owing to them, & the 
liquidator was a party to this agreement on the 
part of the co. Subsequently, the co. sued one 
of the directors for goods sold & work done, & 
the director counterclaimed for the director’s 
fees due to him previously to the agreement : — 
Held: the agreement by the directors to forgo 
directors’ fees was binding not only as between 
the directors themselves, but also as between the 
co. & each director, although the co. had done 
nothing more than assent to the agreement as 
a party to it, & therefore deft, could not sustain 
his counterclaim in respect of his fees due to him 
as director. — West Yorkshire Darracq Agency, 

j Ltd., v. Coleridge, [1911] 2 K. B. 326 ; 80 
L. J. K. B. 1122 ; 105 L. T. 215 ; 18 Mans. 
307. 


to him. — M cNauqhtan v. Brunton 
(1882), 10 R. (Ct. of Sess.) Ill ; 20 
Sc. L. R. 75. — SCOT. 

1. Bonus.] — A resolution by 

shareholders of a co. voting a bonus to 
the managing director for special 
services is not ultra vires one of the 
arts, of assocn. that " the directors 
shall be entitled to receive a sum of 
one guinea for each meeting they 
attend & also such sum or sums as the 
shareholders shall by resolution or vote 
determine.** — G oodman t?. Suburban 
Estates, Ltd. (In Liquidation), 


[1915] W. L. D. 15.— S. AF. 

PART III. SECT. 28, SUB-SECT. 3.— C. 

8015 i. Nature of liability — Whether 
liability joint or several.] — It is a 
breach of trust for directors to pay 
themselves remuneration not voted by 
the shareholders, for which they are 
jointly & severally liable. — N orthern 
Trust Co. v. Butchart, [1917] 2 
W. W. R. 405.— CAN. 

3019 i. Loss of right to enforce — 
Shareholders with notice.] — The presi- 


dent & vice-president of a co. drew for 
several years, without proper authority 
but with the acquiescence of their 
co-directors, elected by, & closely con- 
nected with, the majority of the share- 
holders, large sums, ostensibly as 
salaries as general manager 8c managing 
director respectively : — Held : the pro- 
priety of the payments could be 
inquired into at the instance of dis- 
satisfied shareholders, although the 
majority were prepared to ratify them. 
— Earle v. Burland (1900), 27 A. R. 
540.— CAN. 
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3023. By resolution — Balance of fees to be 
credited In company’s books — Right to recover 
balance on retirement.] — Milbukn v. Chaffers 
Ltd *» (1890), 43 Sol. Jo. 550. 

3024» Under articles — What constitutes 

resolution — 'Informal agreement not entered on 
minutes.] — Kempf v. Offin River Gold Estates. 
Ltd. (1908), Times , April 10. 

3025. * Effect of cancelling resolution .] — Rc 

Consolidated Nickel Mines, Ltd., No. 2968, 
ante . 


Sub-sect. 4. — General Principles affecting 
Powers, Duties and Liabilities. 

A. In General . 

3026. Right to Inspect documents — Instruction of 
predecessors to officers of company abroad — Not 
privileged as private letters in individual capacity.] — 

Observations of Cocicburn, C.J„ in address to 
jury. — Hudson v. Slade (1862), 3 F. & F. 390, 

. IP . 

3027. Entitled to inspect all company’s 

documents.] — Burn v. London & South Wales 
Coal Co. & Risca Investment Co. (1890), 7 
T. L. R. 118. 

3028. Right to act as director — Attendance of 
meetings.] — Pulbrook v. Richmond Consoli- 
dated Mining Co., No. 2889, ante. 

3029. Right to injunction — Though alleged 

to be unfit to act.] — An injunction will be granted 
in an action by a director of a co. against his 
co-directors to restrain them from excluding him 
from acting as director, although, in the opinion 
of the directors, he is unfit to be a director of the 
co. by reason of alleged misconduct. — Kyshe v . 
Alturas Gold Co. (1888), 36 W. R. 496 ; 4 
T. L. R. 331. 

3030. .] — Munster v. Cammell Co., 

No. 2834, ante . 

3031. .] — Foster v. Greenwich 

Ferry Co., Ltd. (1888), 5 T. L. R. 16. 

3032. When interlocutory injunction 

granted.] — Circumstances in which the ct. will 
grant an interlocutory injunction restraining 
interference with the director of a limited co. 
in the performance of his duties as such director. 
— Grimwade v. B. P. S. Syndicate, Ltd. (1915), 
31 T. L. R. 531. 

Whether application to restrain dispute 

between company & member .]— See No. 3359, 
post . 

Interference by court — To force director on 

company.] — See Nos. 2845, 2870, 2888, ante. 

3033. Right to vote in respect of shares held — 
In own interest.]- — Although a director is precluded 
from entering into engagements in which his 
personal interest may conflict with that of the 
co. of which he is director, yet the fact that he is 
a director will not deprive him of his right to vote 


as a shareholder at a meeting of the co., in support 
of any resolution which he may deem favourable 
to his own personal interests. — North-West 
Transportation Co. v. Beatty (1887), 12 App. 
Cas. 589 ; 56 L. J. P. C. 102 ; 57 L. T. 426 ; 86 
W. R. 647 ; 3 T. L. R. 789, P. C. 

Annotations : — Apld. Castello v. London Goneral Omnibus 
Co. (1912), 107 L. T. 575 ; Ving v. Robertson & Woodcock 
(1912), 56 8oI. Jo. 412. Conga. Transvaal Lands Co. v. 
New Belgium (Transvaal) Land & Development Co., 
[1914] 2 Ch. 488. Held. Salomon v. Salomon, Salomon 
v. Salomon, [1897] A. C. 22; Burland v. Earle, [1902] 
A. C. 83 ; Dominion Cotton Mills Co. v. Amyot, [1912] 
A. C. 546 ; Cook v. Deeks, [1916] 1 A. C. 554 ; Phillips 
v. Manufacturers* Securities (1917), 86 L. J. Ch. 305. 
Mentd. Bath v. Standard Land Co., [1911] 1 Ch. 618. 

3034. Issue of new shares at less than 

market price.] — By a resolution passed at an 
extraordinary general meeting of the co., it was 
resolved that certain unissued shares should be 
issued to the directors at par, though the true 
value of the shares was much greater. The 
directors held a majority of the shares in the co. 
& the resolution was carried by their votes : — 
Held : although the value of the portion of the 
assets of the minority was decreased, & the value 
of the portion of the assets of the majority was 
increased, by an amount greater than the sum 
paid for the new shares, the resolution was binding 
on the minority, & could not be set aside. — 
Ving v. Robertson & Woodcock, Ltd. (1912), 
56 Sol. Jo. 412. 

Right to transfer shares.] — See Sect. 23, sub-sect. 
1, ante. 

3035. Death of directors — Offer “ to the 
directors ” — Acceptance by survivors & executors 
of deceased directors.] — A firm of cotton brokers 
acted under contract as brokers to a cotton spin- 
ning co., & purchased shares in the co., & in 1911 
agreed to take up more shares, & pay in advance 
of calls, upon the terms of receiving interest for 
the advance. At the same time they wrote & 
sent a letter addressed “ to the directors ” inform- 
ing them that should they at any time while the 
writers remained the brokers of the co. wish to 
take over the shares the latter had taken up as 
fully-paid at par, they would transfer those shares. 
The letter was acknowledged, but the offer was 
not accepted until 1919, when the co.’s shares had 
greatly risen in value, & the co.’s solrs. wrote 
accepting the offer on behalf of three directors, 
survivors of the six original directors of 1911, & 
the exors. of three directors who had died. 

In an action brought by the brokers claiming a 
declaration that there was no enforceable contract 
between them & defts. upon whose behalf the offer 
purported to have been accepted : — Held : the 
offer was an offer to the directors for the time 
being as a board & not one to the directors in 
existence at the time it was made personally, & 
therefore it was not completed by acceptance. 
The brokers were accordingly entitled to the 
declaration claimed. — Reynolds v. Atherton 
(1922), 127 L. T. 189 ; sub nom. Atherton v. 
Reynolds, 66 Sol. Jo. 404, H, L. 


PART III. SECT. 28, SUB-SECT. 4. —A. 

in. Right to inspect documents — 
Employment of agent . [ — A director is 
entitled as of right to inspect the books 
& accounts Sc to take copies, & having 
that right he may exercise it personally 
or may employ an agent to make the 
examination. But where the circum- 
stances justify it, the agent may be 
required to give an undertaking that 
the knowledge he acquires will not be 
used for any other purpose than that 
of giving confidential advice in regard 
to his interests to the director so 

J. — VOL. IX. 


employing him. — E dman v. Ross 
(1922), 22 S. R. N. S. W. 351.— 

AUS. 

n. Right to act as director — En- 
forced by mandamus .] — The High Ct. 
has jurisdiction to enforce by man - 
damns . the right of a person duly elected 
director of a co. to exercise the func- 
tions of a director of such co., if such 
rights are interfered with by the co. 
acting through its other directors. — 
Re Albert Mills Go., Ltd., Nasar- 
vanji Aspandiarji, Manikji Hor- 
masji & Gokaldas Madanji V. 


Shi7,ti Manikbhai (1872), 9 Bom. 438. 
— IND. 

o. Must exercise powers bond fide .1 
— As fiduciary donees of their power, 
the directors of a co. are hound to 
exercise them bond fide tor the pur- 
poses for which they wore conferred sc 
generally the corporate body to which 
they owe this duty is entitled, in the 
ease of a breach of it, to invoke the 
remedial action of the ct. — Madden v. 
Dimond, Rudolph v. Macey (1905), 12 
B. C. R. 80 ; 3 W. L. R. 49, 52.— CAN. 


H H 
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Sect. 28. — Directors: Sub-sect. 4, ft.] 

J5. Position as Agent or Trustee. 

3036 . As agent.] — Re German Mining Co., 
Ball's Case, Ex p. Chippendale, No. 3094, 
post. 

3037 . .] — pitf. by his bill prayed the 

specific performance of a resolution passed by 
the board of directors of a railway co., under 
which he alleged that he was entitled to have a 
certain number of shares allotted to him ; Sc he 
also prayed that if it should appear that all the 
shares had been allotted to other shareholders, 
the directors might indemnify him out of their 
own shares, or might be charged with damages. 
All the shares had been allotted before the filing 
of the bill : — Held : as no relief by way of specific 
performance was possible, pltf.’s claim for damages 
under (21 & 22 Viet. c. 27), Chancery Amendment 
Act, 1858 (c. 27), failed also. In such a case pltf.'s 
claim against the directors to be indemnified out 
of their shares was only a claim for damages in 
another form. 

Directors are agents of the co., Sc their personal 
liability in a suit, upon a contract made by them, 
must be governed by the ordinary law of principal 
Sc agent. But a shareholder may sustain a bill 
against directors personally, where he charges 
them as trustees, & seeks redress against them for 
a breach of duty to the co. of which he is a member. 
— Ferguson v. Wilson (1866), 2 Ch. App. 77 ; 
15 L. T. 230 ; 30 J. P. 788 ; 12 Jur. N. 8. 912 ; 
15 W. R. 80, L. JJ. 

Annotations : — Held. Daimler Co. v. Continental Tyre & I 
Rubber Co. (Great Britain), 11916) 2 A. C. 307. Mentd. 
Lewers v. Shaftesbury (1867), 16 L. T. 135 ; Hilton v. 
Tipper (1868), 16 W. R. 888 ; Turner v. Moy (1875), 
32 L. T. 56 : Wilson v. Bury (1880), 5 Q. B. D. 518 ; 
Elmore v. Pirrie (1887), 57 L. T. 333 ; Slack v. Leeds 
Industrial Co-op. Soc., [1923] 1 Ch. 431. 

See, also , Sub-sect. 5, C. (a), post, Sc, generally , 
Agency, Vol. I., pp. 620 et seq . 

3038 . As trustee — Property put at disposal of 
directors.] — A directorship of a co. is an office 
of trust, & property of the co. placed at the 
disposal of the directors is entrusted to them as 
trustees, & is not to be treated as a gift to them 
for their individual advantage, unless from clear 
Sc unambiguous expressions to that effect, however 
great the services of the directors may have been, 

Sc however scantily rewarded. — York & North 
Midland By. Co. v. Hudson (1845), 16 Beav. 
485 ; 22 L. J. Ch. 529 $ 22 L. T. O. S. 29 $ 1 W. R. 
187, 510 ; 51 E. B. 866. 

Annotations : — Consd. Re Faure Electric Accumulator Co. 
(1888), 40 Ch. D. 141. Reid. Bluck v. Mallalue (1859), 

27 Beav. 398 ; Re Anglo -Greek Steam Co. (1866), L. K, 

2 Eu. 1 ; Parker c. McKenna (1874), 10 Ch. App. 107, n. ; 
Re Newman, [18951 1 Ch. 674 ; Percival v. Wright, f 1902 j 
2 Ch. 421. Mentd. Re Newcastle-upon-Tyne Marine 
Insce., Kx p. Brown (1854), 19 Beav. 97 ; Bank of 
London u. Tyrrell (1859), 5 Jur. N. S. 924. 

3039 . .] — ( 1 ) A co. was provisonally registered 

Sc a managing committee appointed, who resolved 
that no payments should be made for sums 
over £10 unless by cheques signed by three 


directors, countersigned by the secretary. The 
same committee subsequently resolved that all 
cheques should be signed by three of the five 
constituting the committee of management. M. 
was a director, a member of the committee of 
management, & a member of the allotment com- 
mittee, Sc attended the meeting at which the above 
resolutions were passed. On Aug. 14, cheques 
were drawn, & M. was present on that day for 
the last time, Sc on Aug. 22, he wrote saying “he 
withdrew ” ; on Aug. 24, he desired the secretary 
to withhold his name from future prospectuses ; 
on Aug. 26, the chairman asked him to reconsider 
his determination ; on Aug. 28, the solr. to the 
co. wrote to a similar effect, Sc on the same day 
M. declined compliance. The whole amount of 
deposits paid was above £40,000, £35,000 of which 
only was paid up to Aug. 22, out of which, sums 
had been withdrawn leaving a balance of above 
£33,000 in the bankers' hands on that day. The 
co. was ordered to be wound up, Sc the master 
charged M. with the whole £40,000 on the ground 
that he had not retired on Aug. 22. On appeal : — 
Held : M. had retired, whether his resignation 
was accepted or not, Sc ought not to have been 
charged with any part of the £40,000 unless for 
sums drawn out if any, before Aug. 22. 

(2) Where directors of joint-stock cos. are ap- 
pointed they are trustees. After deposits arc paid, 
& not before, there are trust funds, Sc those funds 
are held by the directors upon the trusts Sc terms 
of the subscribers' agreement, & if by that docu- 
ment the directors have power to bind by a 
majority all the members of the co., they have 
authority to resolve that a smaller number shall 
be a managing committee Sc the latter may deter- 
mine how many of their number may by cheque 
deal with the funds Sc so bind the whole body of 
subscribers. — Re Gloucester, Aberystwith Sc 
South Wales By. Co., Maitland's Case (1853), 
4 De G. M. & G. 769 ; 2 Eq. Rep. 53 ; 23 L. J. Ch. 
140 ; 22 L. T. O. S. 202 ; 18 Jur. 815 ; 43 E. R. 
708, L. JJ. 

Annotation: — Generally , Mentd. Finch v. Oako, [1896] 1 Ch. 

409. 

3040. .] — Re German Mining Co., Ball’s 

Case, Ex p . Chippendale, No. 3094, post . 

3041. .1 — Great Luxembourg By. Co. 

v . Magnay (No. 2), No. 3224, post . 

3042. .] — Ferguson v . Wilson, No. 3037, 

ante. 

3043. ; \--Re Imperial Land Co., of 

Marseilles, Ex p. Larking, No. 3073, post. 

3044. .] — The difference between “ a 

trustee " Sc “a director ” is, that a trustee is the 
owner of the property Sc the principal who deals 
with the property as such, & as master, subject 
only to an equitable obligation to account to his 
cestuis que trust ; Sc that a director, as between 
himself & the co., is a paid servant. — Smith v. 
Anderson (1880), 15 Ch. D. 247 ; 50 L. J. Ch. 
39 ; 43 L. T. 329 ; 29 W. R. 21, 0. A. 

Annotations : — Reid. Crowther v . Thorley (1884), 50 L. T. 

43 ; Re Faure Electric Accumulator Co. (1888), 40 Ch. D. 


PART III. SECT. 28, SUB-SECT. 4. — B, 

3088 i. As agent. ) — An application tor 
shares to provisional direotors of a oo. 
before its incorporation appoints them 
agents for the deft, to apply for shares 
on the formation of the oo. — North 
West Co-operative Freezing & 
Canning Co., Ltd. v . Easton (1915), 
11 Tas. L, R. 65. — AUS. 

p. .] — The directors of a oo. 

are agents of the oo. — Ramaswami 
Iyer v . Madras Times Printing Sc 
Publishing Co., Ltd. (1915), I. L. R. 
Mad. 991. — IND. 


q. Where not acting in official 

character ,] — Representations by an in- 
dividual director of a Joint stock co.. 
not ta the timeacting in his official 
character, are not representations by 
the oo. — National Exchange Co. of 
Glasgow v. Drew Sc Dick (1860), 23 
Dunl. (Ct. of Sees.) 1 ; 33 Sc. Jur. 357. 
— SCOT. 

3039 i. As trustee .] — Although a di- 
rector of a oo. is always dothed with a 
fiduciary character in regard to any 
dealings with property of the co. In his 
oapaoity of director, the rule that a 


trustee is not allowed to make a profit o: 
his trust does not apply to such « 
director, qua director only. — Re Rom 
Canning Land Investment Reola 
mation Sc Docking Co., Ltd. (1871) 
6 B. L. R. 278.— IND. 

r. For shareholders — Purchast 

of judgment debt — Sale at profit. 3 — 
A director of a co., having a Judgmen 
Sc execution of his own against tb 
property of the co., acting bond fide 
purchased the same at a sale bj 
mtgees. under a power of sale, Sc sub 
sequently sold it at a profit : — Held 
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Assocn. (1882), 20 Oh. D. 137 ; Re Siddall (1885), 20 Ch. D. 
1 ; Re Governments Stock Investment Co., [1801] 1 
Ch. 649 ; Re Jones, Clegg v. Ellison, [1898] 2 Oh. 83 ; 
Kirkwood v. Gadd, [1910] A. C. 422 ; Kensington Sc 
Knightsbridge Electric Lighting Co. v. Notting Hill 
Electric Lighting Co. (1918), 87 L. J. K. B. 565. 


3045. .] — Directors are the managing 

S artners. At the same time they stand in a 
duciary relation towards their co., Sc in cases 
of fraud, ultra vires , & the like, when they deal 
with the co.’s money under their control, they 
are chargeable on the same principle as trustees 
are charged. But they are not trustees ; they are 
not chargeable for mere negligence, but they 
are chargeable for gross negligence. — Grimwade 
v. Mutual Society (1884), 52 L. T. 409. 

3046. .] — Re Faure Electric Accumu- 

lator Co., No. 3342, post. 

3047. For shareholders.] — Directors of a 

co. are trustees of their powers for the shareholders, 
but not for the creditors. 


Where directors had given a personal guarantee 
to the co.’s bankers &, before the winding up, 
paid up the amount due upon their shares & paid 
it to the bankers: — Held: they had not made a 
fraudulent preference within 1802 Act, s. 104, 
although they had relieved themselves of a 
liability to the detriment of the creditors. — 
Re Wincham Shipbuilding, Boiler Sc Salt Co., 
Poole, Jackson & Whyte’s Case (1878), 9 Ch. D. 
322 ; 48 L. J. Ch. 48 ; 38 L. T. 059 ; 20 W. 11. 
823, C. A. 


3053. Where company in a fiduciary 

position.] — A co. had been formed for the purpose 
of receiving money from depositors & investing 
it upon security. Defts. were directors of the co. 
Pltf. deposited with the co. £1,000 upon the terms 
that it should remain in their hands for five years, 
that they should meanwhile pay him interest at 
the rate of 6 per cent., that by way of security 
they should transfer to him a mtge. made to them, 
Sc that if the mtge. should become ineffective 
before the expiration of the five years they would 
replace it by another. The mtge., upon which 
the £1,000 belonging to pltf. was secured, was 
paid off before the expiration of the five years, 
but the co. did not replace it by another, Sc dealt 
with the proceeds as part of the funds of the co. 
The co. ultimately went into liquidation, & 
pltf. then sued defts. to recover from them the 
sum of £1,000 paid by him to the co., on the 
ground that it was lost to him by reason of defts.’ 
gross negligence: — Held: (Bramwell, L.J.) if a 
trust had been created between pltf. & the co., 
defts., as directors, could not be held personally 
responsible for a breach of it ; (Brett, L.J.) a 
contract, & not a trust, existed between pltf. Sc 
the co., & defts. could not be held liable as con- 
structive trustees for aiding Sc abetting in the 
breach of a trust ; (Bagg allay, L.J.) the relation 
of trustee Sc cestui que trust existed between the 
co. Sc pltf., a breach of trust had been committed 
by the co., & defts. were parties to the breach of 
trust. — Wilson v. Bury (Lord) (1880), 5 Q. B. D. 
518 ; 50 L. J. Q. B. 90 ; 44 L. T. 454 ; 45 J. P. 


Annotations : — Consd. Re Exchange Banking Go., Rainwell’s 

Case (1881), 50 L. J. Ch. 827 ; Re Wood’s Ships' Woodito 

Protection Co. (1890), 62 L. T. 760. Reid. Re Liverpool 

Sc London Guarantee & Accident Insce., Gallagher's 

Case (1882), 46 L. T. 54 ; Re Pyle Works (1890), 44 Ch. D. 

534 ; Re Blackpool Motor Car Co., Hamilton v. Blackpool 

Motor Car Co., [1901] 1 Ch. 77. Mentd. Re Washington 

Diamond Mining Co., [1893] 3 Ch. 95. 

3048. Purchase of shares — Negotiation 

for sale of business not disclosed.] — The directors of 
a co. are not trustees for individual shareholders, 

& may purchase their shares without disclosing 
pending negotiations for the sale of the co.’s 
undertaking. — Percival v. Wright, [1902] 2 
Ch. 421 ; 71 L. J. Ch. 846 ; 51 W. R. 31 ; 18 
T. L. R. 697 ; 46 Sol. Jo. 616 ; 9 Mans. 443. 

Annotations : — Distd. Allen v. Hyatt (1914), 30 T. L. K. 444. 

Mentd. Re Macfadyen, Ex p. Vizianagaram Mining Co. ; 

(No. 2) (1908), 52 Sol. Jo. 727. ! 

3049. Misrepresentation as to j 

purpose.] — Allen v. Hyatt, No. 3239, post. j 

3050. For creditors.] — Re Wincham Ship- ! 

building, Boiler & Salt Co., Poole, Jackson 
Sc Whyte’s Case, No. 3047, ante. 

3051. Limitation of action.] — Re Exchange 

Banking Co., Flitcroft’s Case, No. 3284, post. 

3052. Trustee Act, 1888 (c. 59), s. 8.] — 

Re Lands Allotment Co., No. 3444, post. 

See, generally, Limitation of Actions ; Trusts 
Sc Trustees. 


420; 29 W. R. 269, C. A. 

Annotation Refd. Re Barney, Barney v. Barney, [1892] 

2 Ch. 265. 

3054. Profits made by directors in 

dealing with company's cestui que trust.] — By an 

agreement of Apr., 1893, a co. arranged with 
pltf. to manage, develop, & realise his estates on 
certain terms as to remuneration, Sc in the course 
of such management employed one of its directors, 
who was a solr., to act professionally for the 
estates Sc paid his bill of costs, which included 
profit items ; another director, who was an estate 
agent, to manage at a salary a business con- 
nected with the estates ; another director, who 
was an auctioneer, to act as auctioneer on all 
sales of the estates at the usual commission ; Sc 
gave its secretary, who was a chartered accountant, 
an additional salary for keeping the books of the 
estates, which were of a complex nature : — Held : 
the directors stood in a fiduciary relation to the 
co., but not to pltf. Sc the profit costs, salary, Sc 
commission paid to the directors in their pro- 
fessional capacity might be allowed in taking the 
accounts between pltf. & the co. under the agree- 
ment. — Bath v. Standard Land Co., Ltd., [1911] 
1 Ch. 618 ; 80 L. J. Ch. 426 ; 104 L. T. 867 ; 27 
T. L. R. 393; 55 Sol. Jo. 482; 18 Mans. 258, C. A. 

3055. Benefits of contract diverted to 


ho could not purchase for his own 
benefit, hut held, the land a* trustee tor 
the oo. Sc was accountable for any 
profit received, & by reason of his 
refusing to pay over or account for suoh 
profits. Sc in fact by his appearing as a 
Didder at the sale Sc so damping the 
bidding, was guilty of a breach nf 
trust within R. S. C. o. 129, s. 83 . — Re 
Iron Clay Brick Manufacturing 
C o., Turner’s Case (1889), 19 O. K. 
113. — GAN* 

s. .] — The directors of 

a oo. are trustees for the shareholders 
of the power committed to them. — 
Bamaswami Iyer v. Madras Times 
Printing Sc Publishing Co., Ltd. 
(1915), I. L. R. 38 Mad. 991. — IND. 


t. .] — Henderson c. 

Huntington Copper Sc Sulphur Co. 
(1877), 5 R. (Ct. of Sess.) 1; 15 

So. L. R. 217.— SCOT. 

a. Rot to individual 

shareholders .) — A director of a oo., 
though he may occupy a fiduciary 

osltion with regard to the share - 
olders collectively, holds no such 
position with regard to individual 
shareholders. — W ilson v. Maoauijffe 
(1805), I. L. R. 18 All. 56.— IND. 

b. — Transfer of shares .] 

— The directors of a co. must act 
strictly as trustees in carrying through 
transfers of shares, unfettered by any 
undertaking or promise to any intend- 


ing purchaser. — Clark v. Workman, 
[1920] 1 1. R. 106.— IR. 

o, Promoting own in- 

terests .) — If directors truly & reason- 
ably believe that they are acting in 
the interests of the co., they are not 
chargeable with dolus malus or breach 
of truBt merely because in promoting 
tho interests of the co. they am also 
promoting their own, or because they 
afterwards sell shares at prices which 
give them largo profits. — Orange 
River Land Sc Asbestos Co.’s 
Trustees v. Hirsche (1892), 10 8. 0. 
71.— S. AF. 

d. Director a solicitor — Re- 

covery of profit costs .) — The directors 

H H 2 
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Sect. 28. — Directo rs : Su b-sect . 4, B. C.] 

directors.] — Directors of a co. are not at liberty to 
divert in their own individual favour business 
which should properly belong to the co. of which 
they are directors but must be regarded as holding 
the benefit of such contract on behalf of the co. — 
Cook v. Deeks, [191 6 ] 1 A. C. 554 ; 85 L. J. P. C. 
161 ; 114 L. T. 636, P. C. 

Liability in respect of secret profits.] — See Sub- 
sect. 6 , D., post. 

See, also, No. 3058, post. 

C. Standard of Diligence and Knowledge 

Required. 

3056. Standard of diligence — Liable only for 
gross negligence.] — Pacts which may show impru- 
dence in the exercise of powers undoubtedly 
conferred upon directors will not subject them to 

E ersonal responsibility. The imprudence must 
e so great & manifest as to amount to crassa 
negligentia. 

In a co. formed for the purchase of a business, 
where the power to make the purchase was 
distinctly conferred on the directors, though the 
character of the business turned out to be ruinous, 
unless that character was obviously apparent 
when the purchase was made, the directors will 
not be personally responsible for making it, — 
Overend & Gurney Co. v. Gibb (1872), L. R. 
5 II. L. 480 ; 42 L. J. Ch. 67, H. L. 

Annotations : — Consd. Parker v. Lewie (1873), 28 L. T. 91 ; 
Leeds Estate Building & Investment Co. v. Shepherd 
(1887), 36 Ch. D. 787. Refd. Phosphate Sewage Co. v. 
Hartmont (1877), 5 Ch. I>. 394 ; He By. & General Light 
Improvement Co., Marzetti’s Case (1880), 42 L. T. 206 ; 
Grimwade v. Mutual Soc. (1884), 52 L. T. 409 ; Re Faure 
Electric Accumulator Co. (1888), 40 Ch. D. 141 ; Lagunas 
Nitrate Co. v. Lagunas Syndicate, [1899] 2 Ch. 392 ; 
lie National Bank of Wales, [1899] 2 Ch. 629 ; He Brazilian 
Rubber Plantations & Estates, [1911] 1 Ch. 425. Mentd. 
New Sombrero Phosphate Co. v. Erlanger (1877), 5 Ch. D. 
73. 

3057. .] — Grimwade v . Mutual 

Society, No. 3045, ante. 

3058. Reasonable diligence — Whether 

governed by standard applicable to trustees.] — (1) 

A director of a co. voted, without inquiry, for a 
payment for brokerage & commission, being 
preliminary expenses, which was, in fact, for 
fraudulently raising the price of the co.’s shares 
in the market. The payment was included in a 
much larger item on the annual balance sheets 
& passed without objection : — Held : the director 
was liable to repay the amount on the ground of 
misfeasance, & the co. had not ratified the pay- 
ment, there being no notice of it on the balance- 
sheets sufficient to put persons of ordinary care 
upon inquiry. 

(2) A director’s liability is not governed by the 
strict rules applied in the case of trustees but he 


must show reasonable diligence. A director 
would not be liable for an improper payment 
sanctioned by him bond fide on the report of a 
finance committee that it was proper. — Re Rail- 
way & General Light Improvement Co., 
Marzetti’s Case (1880), 42 L. T. 206 ; 28 W, R. 
541, 0. A. 

Annotations : — As to { 2) Apld. Re Faure Electric Accumulator 
Co. (1888), 40 Ch. D. 141. Refd. London Financial Assocn. 
v. Kelk (1884), 53 L. J. Ch. 1025 ; Sheffield & South York- 
shire Permanent Bldg. Soc. v. Aizlewood (1889), 44 Ch. D. 
412 ; Re Liverpool Household Stores Assocn. (1890), 
59 L. J. Ch. 616 ; Re New Mashonaland Exploration Co., 
11892] 3 Ch. 577 ; Lagunas Nitrate Co. v. Lagunas 
Syndicate, [1899] 2 Ch. 392 ; Re Macfadyen, Ex p. 
Vizianagaram Mining Co., [1908] 2 K. B. 817. 

See, further, No. 3037, ante. 

3059 . Reasonable care having regard to 

knowledge & experience.] — If directors act within 
their powers & with such care as is reasonably to be 
expected from them, having regard to their 
knowledge & experience, & if they act honestly 
for the benefit of the co. which they represent, 
they discharge both their legal & equitable duty 
to the co., & will not be liable for mistakes or 
errors of judgment committed, even though such 
mistakes or errors affect the relations of their co. 
to another co. of which they are also members, & 
though the interests of the two cos. may conflict. 
— Lagunas Nitrate Co. v . Lagunas Syndicate, 
[1899] 2 Ch. 392 ; 68 L. J. Ch. 699 ; 81 L. T. 334 ; 
48 W. R. 74 ; 15 T. L. R. 436 ; 43 Sol. Jo. 622 ; 
7 Mans. 165, C. A. 

Annotations: — Refd. Re National Bank of Wales, [1899] 
2 Ch. 629 ; Merchants’ Fire Office v. Armstrong (1901), 
17 T. L. R. 709 ; Exploring Land & Minerals Co. v. 
Kolckinann (1905), 94 L. T. 234 ; Ammonia Soda Co. 
v. Chamberlain, [1918] 1 Ch. 266 ; Piercy v. Mills, [1920] 
1 Ch. 77. 

See, also , No. 3066, post. 

3060, Reliance on company’s officials — 

Accuracy of balance-sheet.] — The chairman of a 
co. gave directions to defts., the manager & 
secretary, as to the preparation of the balance- 
sheets, to make a true, faithful, & uncoloured 
report of the state of the bank’s affairs. The 
balance-sheets were prepared by the manager & 
the secretary from the books. The directors 
never interfered with the books. The balance- 
sheets were submitted to the board, but the board 
never altered or interfered with them in any way. 
They simply directed them to be printed, & 
examined them by reading them & seeing the 
details therein expressed, but took no steps to 
verify the entries, & depended entirely on the 
manager & secretary & on the auditors, & never 
tested the balance-sheets with any of the books : 
— Held : it was part of the duty of the directors 
to have investigated the accounts further from 
time to time, more particularly the weekly 


of a co. are its agents for the purpose of 
carrying on its business, but they are 
also trustees of the money Sc property 
for the shareholders. The rule, for- 
bidding a trustee solr. from recovering 
profit costs applies to a director-Bolr. 
It applies even though the work was 
done pursuant to express instructions, 
from the directors’ executive committee 
Sc the co. received the benefit of the 
services. — Huguard v. Prudential 
Life Insurance Co., [1923] 1 W. W. R. 
557. — CAN. 

PART III. SECT. 28, SUB-SECT. 4.— C. 

3066 i. Standard of diligence — Liable 
only for gross negligence .) — Directors 
who had not used fair Sc reasonable 
diligence in the management of the 
co.’s affairs : — Held : liable to refund 
money entrusted by them to an agent 
without proper Knowledge as to 


whother It was needed, & without any 
subsequent investigation of a serious 
character with respect to its disposal. 
Such conduct amounted, to gross 
negligence. All the directors were 
equally responsible, as all attended tho 
directors’ meetings, and all gave tho 
same blind sanction to every act & 
proposal of the agent. — New Fleming 
Spinning Sc Weaving Co. v. Kessowji 
Naik (1885), I. L. K. 9 Bom. 373.— 
IND. 

3059 i. Reasonable care having 

regard to knowledge dt experience. ] — 
Arts, of assoon. provided that none of 
the directors should be answerable for 
the acts of the other or others of them 
or for any other loss, misfortune or 
damage which might happen in the 
execution of their respective offices or 
trusts or in relation thereto except the 


same should happen “by or through 
their own wilful default respectively ” : 
— Held : “ wilful default ** meant a 
course of conduct consciously pursued 
in circumstances which would indicate 
to a reasonable man that he was not 
performing with due care for the co.’s 
interests the duty which he had under- 
taken towards the co. — Gould v. 
Mount Oxide Mines, Ltd., Birkbeck 
v . Mount Oxide Mines, Ltd., Bacon 
v. Mount Oxide Mines, Ltd. (1916), 
22 C. L. R. 490.— AUS. 

3059 ii. .] — Directors in 

accepting such a position impliedly 
undertake that they have reasonable 
skill 8c ordinary ability for the dis- 
charge of the business in which they 
are engaged. — Stavert v. Lovitt 
(1908), 42 N. S. R. 449 ; 5 E. L. R. 33. 
—CAN. 
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statements & the half-yearly balance-sheets. — 
R. v. Burch (1865), 4 F. & F. 407. 

8061. Omission of liability in.] — 

(1) In Feb. 1881, a co. was formed for the purpose 
of acquiring & developing landed estates, & the 
arts, of 1862 Act, Table A., were incorporated. 
Table A. contained no art. dealing with the 
resignation of a director. On June 17, 1884, 
deft., who was one of the directors of the co., 
sent a letter to the board of directors resigning 
his office. The letter was considered at the next 
board meeting, on July 15, & stood over until 
after a general meeting of the co., on Dec. 31, 
1884, when the resignation was accepted: — 
Held : the director in question could not resign 
to his colleagues, & must be held responsible as a 
director up to Dec. 31, 1884. 

(2) From 1881 onwards reports & balance sheets 
of the co. were issued in the names of the directors, 
& dividends & bonuses paid upon alleged profits, 
but in reality out of capital. As a fact, no 
profits were at first made, as a certain large 
liability to a building society did not appear in 
the balance sheets from 1881 to 1884. From the 
evidence it appeared that the directors did not 
personally go into the accounts, or take any 
guiding part in administering the affairs of the 
co., but trusted to the secretary, & adopted what 
was laid before them by him. Auditors & 
accountants were employed in the preparation 
of the accounts & reports, but no proper valua- 
tions of the assets were made. The writ in the 
action was issued in Nov. 1888, & Stat. Limita- 
tions was pleaded : — Held : all the directors of 
the co. were liable for the dividends & bonuses 
paid from the year 1881 to 1884 with interest at 
4 per cent., inasmuch as by the omission of the 
liability to the building society, no proper balance 
sheets had been placed before the shareholders, 
& they had failed to justify the payment of 
dividends ; the secretary of the co. was liable for 
negligence, but, as Stat. Limitations applied in 
this case, he was only responsible by way of 
damages to repay the amount improperly paid 
out of capital within six years from the date of 
the writ. — Municipal Freehold Land Co., 
Ittd. v . Pollington (1890), 59 L. J. Ch. 734 ; 
63 L. T. 238; 2 Meg. 307. 

3062. Where no ground for suspicion 

— Examination of company’s books.] — The director 
of a co. is bound to give his attention to the 
matters brought before him at meetings of the 
board, & to exercise his judgment as a man of 
business upon them. In the absence of ground 
for suspicion he is entitled to rely upon the 
judgment, information, & advice of the officials 
of the co., & is not bound to examine entries in 
the co.’s books, but is entitled to rely on the 
examination of those whose special duty it is to 
attend to such details. — Dovey v. Cory, [1901] 
A. C. 477 ; 70 L. J. Ch. 753 ; 85 L. T. 257 ; 50 
W. R. 65 ; 17 T. L. R. 732 ; 8 Mans. 346, H. L. 
affg . S. C. sub nom . Re National Bank of Wales, 
Ltd., [1899] 2 Ch. 629, C. A. 

Annotations: — Consd. Ammonia Soda Co. v. Chamberlain, 

[1918] 1 Ch. 266. Reid. Merchants* Fire Office v. Arm- 
strong (1901), 17 T. L. R. 709 ; Bond v. Barrow Heematite 

3066 I. Exercise of discretion < feree, 

given by articles .] — Where under the 
arts, of assocn. the discretion of the 
directors of a co. to refuse to register a 
transfer of shares is absolute, the ct. 
will nevertheless control such dis- 
cretion even though the directors in 
refusing the transfer believe themselves 
to be acting in the best interests of the 
co., & not actuated by any ill feeling 
towards the transferor or the trans- 


Steel Co., [1902] 1 Ch. 363 ; Re Crichton's Oil Co., [1902] 

2 Ch. 86 ; Luoas v. Fitzgerald (1903), 20 T. L. R. 16 ; 

Exploring Land Sc Minerals Co, v. Kolckmann (1905), 94 . 

L. T. 234 : PrGfontaine v. Grenier, [1907] A C. 101. 

Mentd. Re Welsbach Incandescent Gas Light Co., [1904] 

1 Ch. 87. 

3063. .] — In the liquidation of 

a co. a director cannot be made personally liable 
on the ground that he has trusted the regularly 
authorised officers of the co. & has failed to 
detect, & been misled by, misrepresentation or 
concealment by such officers when there was no 
reason for doubling their fidelity. 

Itesp. was president of a bank which became 
insolvent, & was specially remunerated for his 
services. The shareholders at the annual general 
meeting appointed three of their number to 
constitute a board of audit to look into the 
operations of the bank, to examine its books & 
papers, & to report thereon, but these had failed 
to discover the irregularities which caused the 
failure of the bank : — Held : resp. was not person- 
ally liable for the loss sustained by the bank. — 
PrGfontaine v. Grenier, [1907] A. C. 101 5 
76 L. J. P. C. 4 ; 95 L. T. 623 ; 23 T. L. R. 27 ; 
13 Mans. 401, P. C. 

3064. Certificate of manager — As to value 

of stock-in-trade.] — Re Kingston Cotton Mill 
Co. (No. 2), No. 3661, post . 

3065. Time to be devoted to company.] — 

London & Mashonaland Exploration Co., 
Ltd. v . New Mashonaland Exploration Co., 
Ltd., [1891] W. N. 165. 

3066. Exercise of discretion given by 

articles.] — (1) When a co. is formed to carry out a 
particular contract, a director who has a discretion 
given to him by the articles is bound to exercise 
his discretion before adopting the contract. 

(2) A director is not bound to bring any special 
qualifications to his office. He may undertake 
the management of a rubber co. in complete 
ignorance of everything connected with rubber, 
without incurring responsibility for the mistakes 
which may result from such ignorance. He is 
not bound to take any definite part in the conduct 
of the co.’s business, but so far as he does under- 
take it he must use reasonable care in its dispatch. 

1 — Re Brazilian Rubber Plantations & Estates , 

I Ltd., [1911] 1 Ch. 425 ; 80 L. J. Ch. 221 ; 103 
L. T. 697 ; 27 T. L. R. 109; 18 Mans. 177; 
subsequent proceedings , 103 L. T. 882, C. A. 

3067. Whether bound to take part in 

company’s business.] — Re Brazilian Rubber 
Plantations & Estates, Ltd., No. 3066, ante . 

3068. Signature of cheques to company’s 

prejudice.] — J oint Stock Discount Co. v . Brown, 
No. 3434, post 

3069. Standard of knowledge — Contents of com- 
pany’s books — Entries in minutes prior to appoint- 
ment.] — Burt v . British Nation Life Assurance 
Assocn., No. 3172, post . 

3070. Invalid purchase of shares by 

manager.] — Re County Palatine Loan & Dis- 
count Co., Cartmell’s Case, No. 3158, post . 

3071. Register of shareholders.] — In 

Apr., 1877, H. became a director of a co., which 
was subject to 1802 Act, Table A., by which no 
share qualification was necessary for a director. 

599.— AUS. 

e. Intelligence & attention.] 

— More than honesty is required of a 
director, intelligence & diligent atten- 
tion to business are also essential. — ■ 
Re Owen Sound Lumber Co. (1915), 

34 O. L. R. 528 ; 9 O. W. N. 103.— CAN. 

f. Provision of charter & re- 

gulations.) — Directors are bound to 
know the provisions of their charter & 


Such discretion, though in 
terms absolute, is in the nature of a 
trust, Sc therefore must not be exer- 
cised capriciously or unjustly, where 
directors refuse the cross-examination 
on their affidavits to give their reason 
for declining to transfer a roister of 
shares the ct. may infer the true reasons 
for such refusal from the evidence 
before it . — Re Shaw Sc Co., Ltd., 
Hughes* Case (1896), 21 V. L. R. 
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On May 1, a resolution was passed by the board, 
II, not being present, “ that the 608 shares 
applied for be allotted, & that letters of allotment 
be at once sent out.” Fifty of these 608 shares 
were subsequently entered in the name of H. on 
the register of shareholders. H. never applied 
for any shares, & never received any letter of 
allotment, & never knew that his name was on 
the register until after the commencement of the 
winding up of the co., when he at once repudiated 
his liability : — Held : H. was not bound, qua 
director, to know the contents of the register of 
the shareholders, & his name must be removed ! 
from the list of contributories . — Re Winch am 
Shipbuilding, Boiler & Salt Co., Hallmark’s 
Case (1878), 9 Ch. D. 329 ; 47 L. J. Ch. 868 ; 
38 L. T. 660 : 26 W. R. 824, C. A. 

Annota ions : — Refd. Re Patent Davit 8c Boar Detaching 
Co., Ranker’s Case (1879), 39 L. T. 664; Re Denham 
(1883). 25 Ch. D. 752 ; Re Printing, Telegraph Sc Con- 
struction Co. of Agence Havas, Ex p. Cammell, [1894] 

1 Ch. 528 Dovoy v. Cory, (1901] A. C. 477. 

3072. Whether affected by constructive 

notice.] — Re Denham & Co., No. 3285, post. 

3073. Knowledge acquired by due discharge 

of duties — Whether imputed.] — A director of a 
co. is also a trustee for it ; & in any transaction 
between him & the co., all that knowledge of its 
affairs which, as a director, he could in the due 
discharge of his duty have acquired, will be 
imputed to him ; &, as a trustee, he will not be 
allowed to make a profit out of a purchase by 
him, after he has ceased to be a director, of a 

E ortion of the property of the co . — Re Imperial 
.and Co. op Marseilles, Ex p. Larking (1877), 

4 Ch. D. 566 ; 46 L. J. Ch. 235, C. A. 

3074. Particular knowledge of business 

undertaken by company — Liability for mistakes due 
to Ignorance.] — Re Brazilian Rubber Planta- 
tions & Estates, Ltd., No. 3066, ante . 

I). Contracts with Company . 

3075. Capacity to contract — General rule.] — A 

director of a co. cannot enter into a contract with 
such co. for his own advantage. Where, there- 
fore, S., a director of a co., had entered into an 
agreement to occupy certain refreshment rooms 
at a railway station at a certain rent ; — Held : 
he was incompetent to maintain a suit for specific 
performance against the co. — Flanagan v. Great 
Western Ry. Co. (1868), L. R. 7 Eq. 116 ; 38 
L. J. Ch, 117 ; 19 L. T. 345. 

Annotation ; — Mentd. County Hotel & Wine Co. v. L. & 
N. W. Ry., [1919] 2 K. B. 29. 

3076. Subject to disclosure of interest — 

Sufficiency of disclosure.] — Imperial Mercantile 
Credit Assocn. (Liquidators) v. Coleman, 
No. 3225, post . 

Compare Nos. 3258, 3259, post 


Capacity to vote — On contracts in which 
interested.] — See Sub-sect. 7, C. (c), post . 

3077. Whether contract enforceable — Under 7 & 
8 Viet. [c. 110), s. 29 — Contract with “ honorary 
director. ] — Pltf. entered into a contract with a 
gas co. to lay down the mains, & to do all work 
necessary to the undertaking. At the time the 
contract was entered into he was elected an 
“ honorary director,” & sat at the board, & 
acted generally as a director. Pltf. brought his 
action upon this contract, to which defts. pleaded 
by equitable pleas that the contract was a con- 
tract by pltf., a director within sect. 29 of the 
above Act, & therefore did not create a debt 
which could be enforced against the co. under its 
winding up ; — Held : the defence was a good one. 
— Steaks v. South Essex Gas-Light & Coke 
Co. (1860), 9 C. B. N. S. 180 ; 30 L. J. C. P. 49 ; 
3 L. T. 472 ; 7 Jur. N. S. 447 ; 9 W. R. 533 ; 
142 E. R. 70. 

3078. Company provisionally regis- 

tered.] — Sect. 29 of the above Act only applies to 
contracts between a co. completely registered 
& any of the directors, & not to contracts between 
a co. provisionally registered & any of its pro- 
moters . — Re Waterloo Life, etc., Assurance 
Co., Paul & Beresford’s Case (1864), 33 Beav. 
204 ; 3 New Rep. 353 ; 33 L. J. Ch. 545 ; 9 L. T. 
749 ; 10 Jur. N. 8. 692 ; 12 W. R. 503 ; 55 E. R. 
345. 

3079. Subject of the proper business 

of the company.] — 1844 Act, s. 29, does not 
authorise a director without the sanction of the 
shareholders, to sell any article or service to the 
co., but only to deal with them in the way of their 
business. — Poole v. National Assurance Co. 
(1858), 2 H. & N. 687 ; 27 L. J. Ex. 219 ; 30 
L. T. O. 8. 260 ; 4 Jur. N. 8. 54 ; 0 W. R. 211 ; 
157 E. R. 283. 

3080. .] — Flanagan v . Great Western 

| Ry. Co., No. 3075, ante . 

3081. Contract under special powers in 

articles.] — Re Alexander’s Timber Co., No. 3493, 
post 

3082. Right of company to repudiate.] — Great 
Luxembourg Ry. Co. v. Magnay (No. 2), No. 
3224, post 

Liability in respect of profits.] — Sec Sub-sect. 6, 
D., post 

Whether office vacated.] — See Sub-sect. 8,C. (/), 
post 

Compare No. 8339, post . 

E . Relations inter se . 

3083. Legal expenses — Incurred on instructions 
of all — Paid by one — Contribution.] — Four persons 
who had acted as directors of a proposed Railway 

j co., being sued for debts contracted on account 
! of the concern, jointly retained an attorney to 


regulations, & disregard of a provision 
of a oo. *s act of incorporation declaring 
that corporate Sc trust moneys should 
be kept separate will, if loss results 
therefrom, support an aotion for mis- 
feasance against the directors. — Re 
Dominion Trust Co. & McKay, [1917] 
1 W. W. R. 618 ; 23 B. O. R. 401.— CAN. 

PART III. SECT. 28, SUB-SECT. 4.— D. 

3078 1. Capacity to contract — Subject 
to disclosure of interest.] — A purchase 
by directors of the restaurant premises 
of a oo. which was in financial diffi- 
culties, made bond fide to relieve such 
difficulties, Sc after failure to find any 
outside purchaser is not a valid trans- 
action, but should be confirmed & 
ratified by the shareholders. — G ram- 
mas \ v. Kensington Oaf*. Ltd., [1919] 
3 W. W. R. 301.— CAN, 


3076 ii. •.] — A mine owner 

in S. entered into an agreement with a 
firm of merchants there to pay them 
half of any profit upon the sale of the 
mine in Great Britain. B„ a partner 
of the firm, introduced the seller to 
urohasers in Great Britain, & although 
e took no part in deciding as to the 
purchase, his name appeared on the 
prospectus of a co. which was formed 
for the purpose of buying Sc working 
the mine as a provisional director, Sc in 
the memorandum & arts, of assocn., as 
an original director & he subsequently 
noted as a director. The agreement 
between his firm Sc the seller was nover 
communicated to the shareholders, & 
the firm’s share in the purchase price 
to the extent of £7,000 was applied 
by the oo. as payments on account of 
shares which the firm agreed to take : — 


Held : as B. had with the knowledge 
of his firm occupied a fiduciary 
position towards the co. in the pur- 
chase of the mine, his firm were bound 
to repay the £7,000 to the co. — 
Scottish Pacific Coast Mining Co., 
Ltd. v. Falkner, Bell & Co. (1888), 
15 R. (Ct. of Sess.) 290 ; 25 Sc. L. R. 
226.— SCOT. 

g. Breach of contract by company 
— By act of director.] — The more con- 
currence of a director of a co., in acts 
which render such oo. unable to per- 
form a contract then existing between 
him Sc the co., does not amount to a 
waiver by him of his personal rights in 
respect of the breach of contract by 
the oo. resulting from such aotB. — 
Glass v. Pioneer Rubber Works of 
Australia, Ltd., [1906] V. L. R. 754. 
— AUS. 
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defend them on their personal responsibility : — 
Held : one of the four, who had paid the attorney’s 
bill, was entitled to sue the others for contribution. 
— Edgbr v . Knapp (1843), 5 Man. & G. 753 ; 1 
Dow. & L. 73 ; 6 Scott, N. R. 707 ; 1 L. T. O. S. 
109 ; 7 Jur. 583 ; 134 E. R. 763. 

Annotations .—Mentd. Tharpe v. Stallwood (1843), 5 Man. 
& G. 760 * Gethin v. Gethin, & Queen’s Proctor inter- 
vening (1862), 31 L. J. P. M. & A. 67. 


3084. Incurred on instructions of one — 

Whether others bound.] — (1) A pltf. who puts in & 
reads a minute of a board, which confirms certain 
other minutes of a preceding day, is not bound to 
put in the minutes so confirmed. 

(2) Instructions given by one director, not a party 
to the action, to the solr. of a co., are not evidence 
to fix the other directors with liability for his 
bill of costs. — Burchall v. Spottiswoode (1853), 

3 Car. & Kir. 302. 

3085. Guarantee given by some only — No i 
adoption by remainder.] — Where some only of a 
body of directors have given a guarantee, they 
are primarily liable, unless the other directors 
adopt it. — Re Dover & Deal Ry., Cinque Ports, 
Thanet & Coast Junction Co., Londesborough’s 
(Lord) Case (1854), 4 De G. M. & G. 411 ; 23 
L. J. Ch. 738 ; 23 L. T. O. S. 33 ; 18 Jur. 863 ; ! 
1 W. R. 472 ; 43 E. R. 567, L.JJ. 

Annotation —Mentd. Re Dover, Deal, & Cinque Ports Ry., j 

Lx p. Clifton, Ex p. Hook, Ex p. Thompson (1854), 24 ! 

L. J. Ch. 83. i 


3086. Indemnity given to retiring director — Not 1 
ratified by absent director aware of transaction.] — I 

H. & W. were two of the directors of a banking | 
co. It was agreed at a meeting of the directors j 
that H. should retire from being a director & I 
shareholder on the terms embodied in a minute 
as follows : “ H.’s shares to be taken at par. 

Release & indemnity may be arranged by the 
solrs. of the parties. (Signed) F. K. Chairman.” 
H. retired & his shares were cancelled. W. was 
not present at the meeting at which this minute ! 
was passed, but was aware of the transaction, & ! 
expressed no disapprobation, though he did no ! 
act to ratify it. It was subsequently determined ! 
under the winding up of the co., that the cancel- 
lation of H.’s shares was invalid & that he was a 
contributory : — Held : W. was not under any 
liability to 'indemnify H. against liabilities of 
the co. arising after H.’s retirement. — Re St. Mary- 
lebone Joint Stock Banking Co., Walker’s 
Case (1856), 8 De G. M. & G. 607 ; 26 L. J. Ch. 
261 ; 28 L. T. O. S. 151 ; 2 Jur. N. S. 1216 ; 

5 W. R. 26 ; 44 E. R. 524, L. JJ. 


Annotation : — Mentd. Re Brampton & Longtown 
Addison *8 Case (1875), L. R. 20 Eq. 620. 


Ry., 


3087. Liability for fraud or misconduct — Suit 
against all directors compromised — On payment of 
lump sum — Right of contribution.] — A suit was 
instituted against the directors of an abortive co. 
to make them liable for acts of mismanagement 
& for the misapplication of its funds. This was 
compromised by an order on defts. to pay a fixed 
sum. One of them having paid more than his 
share : — Held : he could sustain a suit simply for 


j 

I 


I 


contribution in respect of the compromise, & the 
co-directors were not entitled, without a cross- 
bill, to make pltf., at the same time, account for 
his general liabilities to the co. — Prole v. Master- 
man (1855), 21 Beav. 61 ; 52 E. R. 781. 

3088. Of co-director — Made possible by 

negligence of others.] — S. & B., two of the directors 
of a joint-stock co., were associated with F., the 
managing director, as a committee to exercise the 
general powers of the board of directors, under a 
provision to that effect contained in the arts, of 
assocn. Acting in that capacity, S. & B. signed 
a cheque for £8,000, & handed it over to F., who 
applied it for purposes forbidden by the arts, of 
assocn., by which a considerable part of the 
£8,000 was lost to the co. : — Held : as between 
themselves & the co. S. & B. were liable to make 
good the loss, & could not excuse themselves on 
the ground that they had implicit confidence in 
F. & had no suspicion that he intended to use the 
money for an illegal purpose. — Ottoman Co. v . 
Farley (1869), 17 W. R. 761. 

3089. Co-director invested by articles 

with supreme control.] — Re Denham & Co., No. 
3285, post . 

3090. Improper allotment of shares.] — 

Burton i>. Bevan, No. 3270, post . 

Misrepresentation in prospectus.] — See 

Sect. 8, sub-sect. 3, ante . 

Misfeasance under 1908 Act, s. 215.] — See 

Sect. 36, sub-sect. 10, C., post. 

As a whole — Whether liability joint or 

several.] — See , generally , Sub-sect. 6, post. 

3091. Liability for ultra vires act — Purchase by 
company of its own shares — Transfer to director — 
Contribution.] — (1) Shares of a co. were, pursuant 
to an ultra vires resolution of the board, purchased 
& transferred into the name of A., a director, in 
trust for the co. : — Held : A. was entitled to 
contribution from the directors who concurred in 
the transaction, for calls which he had paid. 

(2) Where a local director was present at a 
meeting in London, at which the minutes of the 
last meeting, when it was resolved to transfer the 
shares to a trustee for the co., were read & con- 
firmed, though he was not present until after the 
commencement of the proceedings, & denied all 
knowledge of the resolution or transaction : — 
Held : he had been affected with notice, & was 
liable in respect of the transaction. 

(3) Another local director was present only at a 
subsequent meeting, at which the formal minute of 
approval of a transfer to A. was confirmed : — 
Held : he had not been affected with notice, & was 
not liable. — Ashhurst v. Mason, Ashhurst v. 
Fowler (1875), L. R. 20 Eq. 225 ; sub nom. 
Ashurst v . Mason, Ashurst v. Fowler, 44 
L. J. Ch. 337 ; 23 W. R. 506. 

Annotations: — As to (1) Retd. Ramskill v. Edwards (1885), 

31 Ch. D. 100 ; Jackson v. Dickinson, [1003] 1 Ch. 947. 

As to (2) Refd. Re National Bank of Wales, [1899] 2 Ch. 

629. 

3092. Payment of dividends out of capital— 

Liability of estate of deceased director.] — Re 
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8088 i. Liability for fraud or miscon- 
duct — -Of co-director — Made possible by 
negligence of others .) — A director of a 
oo. from the time that he becomes 
aware of breaches of trust by his co- 
directors incurs liability, even though 
he did not directly sanction them, & 
may be held personally answerable 
for any losses sustained thereby, if he 
remains passive Sc omits to take proper 
steps to prevent such misoonduot, & to 
institute if necessary, proceedings 
against his colleagues In default. — 


Jackson v. Munster Bank (1885), 15 
L. R. Ir. 356. — IR. 

h. ..] — When a number 

of directors have jointly committed a 
breach of trust imperilling trust pro- 
perty they are not obliged to wait till 
they are sued by their cestuis gue 
trustent , before they apply for contri- 
bution inter st to make good the 
existing deficiency, Sc they are bound 
to make good this deficiency without 
waiting to see whether any actual loss 
to the trust will eventually result. — 
Power v . O'Connor (1871), 19 W. R. 


923.— IR. 

k. Contribution .] — 

Western Bank of Scotland v. 
Bairds (1862), 34 Sc. Jur. 435. — SCOT. 

2 , Act done in ordinary 

course of business .] — The director of a 
co. is liable in tort for the act of ids 
co-director done in the ordinary course 
of business. — Barlow v. Friend P. & 
P. Co. (1909), O. R. C. 110.— S. AF. 

m. Remedy against co- 

director — Not against company ,] — 
Where appot., one of the directors of a 
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Sect. 28. — Directors: Sub -s ect. 4, E. & F.] 

Sharpe, Be Bennett, Masonic & General Life 
Assurance Co. v. Sharpe, No. 3377, post . 

Acts at meetings at which not present.] — See 
Sub-sect. 7, E., post. 

F . Right to Indemnity . 

3093. Contract sanctioned by company — Re- 
sulting In loss.] — A co. having been formed for the 
manufacture of glass, the directors entered into a 
contract to purchase a licence to use a patent for 
certain improvements in making glass, & con- 
stituted themselves trustees for the co. The 
purchase was subsequently sanctioned by a 
general meeting of the shareholders. The specula- 
tion proving unsuccessful : — Held : the co. by 
reason of their having sanctioned the contract, 
were bound to indemnify the original directors 
against their liabilities in respect of the purchase. — 
Glkadow v . Hull Glass Co. (1849), 19 L. J. Ch. 
44; 13Jur. 1020. 

3094. Money borrowed to carry on company’s 
business — Right to repayment — No authority to 
pledge company’s credit.] — The G. co. was an 
unincorporated co., regulated by deed & formed for 
the purpose of working mines abroad, & the affairs 
of the co. were put under the control of the 
directors. The capital was limited, but there was 
a power in the directors to create new shares. 
The whole capital being exhausted, & moremoney 
being required, to save the property from being 
seized by the creditors & the whole undertaking 
from being ruined, the directors borrowed money 
& applied it for the purposes of the undertaking. 
It having been held at law that the lenders of 
the money were not entitled to recover against 
the co., the directors repaid the money out of 
their own pockets, &, upon the affairs of the co. 
being wound up, claimed to be creditors of the 
co. for the money so paid : — Held: they were 
entitled to be repaid the money so advanced, it 
having been advanced bond fide , & for the purposes 
of the undertaking. 

Although the directors of a co., as agents, may 
not be authorised to pledge the credit of the co. 
to third persons, yet as trustees they are entitled 
to be indemnified for any expenses incurred by 
them in the due execution of their trusts. — Be 
German Mining Co., Ball’s Case, Ex p. Chippen- 
dale (1854), 4 Do G. M. & G. 19 ; 2 Eq. Rep. 983 ; 
24 L. J. Ch. 41 ; 23 L. T. O. 8. 200 ; 18 Jur. 710 : 
2 W. R. 543 ; 43 E. R. 415, L. JJ. 

Annotations : — Consd. lie Norwich Equitable Fire Insco., 

Br&snett's Case (1885), 63 L. T. 569. Refd. Darke v. 

Williamson (1858), 22 J. P. 705 ; lie Magdalena Steam 


Navigation Co. (I860), John. 690 ; Selwyn v. Harrison 
(1862), 2 John. & H. 334 ; Re Saxon Life Assce. Soc., 
Anchor Assce. Co.'s Case, Era Assce. Soc.'s Case, Re Era 
Assce. Soc., Williams's Case, Anchor Assce. Co.'s Case 
(1863), 32 L. J. Ch. 206 ; Re Catholic Publishing & Book- 
selling Co. (1864), 3 New Rep. 551 ; Lowndes v . Garnett 
& MoBeley Gold Mining Co. of America (1864), 3 New Rep. 
601 ; Re Cork Sc Youghal Ry. (1869), 4 Ch. App. 752, n. : 
Martin v. Powning (1869), 4 Ch. App. 356 ; Re National 
Permanent Benefit Bldg. Soc., Ex p. Williamson (1869), 
5 Ch. App. 309 ; Re Durham County Permanent Invest- 
ment, Land, Sc Bldg. Soc., Davis' Case, Wilson’s Case 
(1871), L. R. 12 Eq. 516 ; Crampton v. Varna Ry. (1872), 
41 L. J. Ch. 817 ; Yorkshire Ry. Wagon Co. v. Maclure 
(1881), 19 Ch. D. 478 ; Blackburn Bldg. Soc. v. Ctmliffe, 
Brooks (1882), 22 Ch. D. 64, n. ; Re Pumfrey, Worcester 
City & County Banking Co. v. Blick (1882), 22 Ch. D. 255 ; 
Strickland v. Symons (1884), 26 Ch. D. 245 ; Re Wrexham, 
Mold & Connah’s Quay Ry., [18991 1 Ch. 440 ; Hardoon 
v. Bolilios, [19011 A. C. 118. Mentd. Re Norwich Yam 
Co., Ex p. Bignold (1856), 22 Beav. 143 ; Electric Tele- 
graph Co. of Ireland, Troup’s Case (1860), 29 Beav. 353 ; 
Re Companies Acts, Ex p. Watson (1888), 21 Q. B. D. 301. 

3095. Borrowing not forbidden by 

constitution of company.] — Directors of a trading 
co., incurred a large debt to the bankers beyond 
the subscribed capital ; — Held : they were entitled 
to be repaid by the co., by means of a call, with 
simple, but not compound, interest, or with rests 
as charged by the bankers. 

So far as money was obtained from the bankers 
bond fide, for the use of the trade, & so applied, the 
proprietors are bound to make good to the directors 
the amount paid by them in respect of such debt. 
It appears also to me to be indifferent whether it 
be called a debt or a loan ; in substance it is the 
same thing, & it is not only not forbidden by the 
deed, but permitted by it, & by the nature of the 
trade they had to conduct (Romilly, M.R.). — 
Be Norwich Yarn Co., Ex p . Bignold (1850), 
22 Beav. 143 ; 25 L. J. Ch. 001 ; 27 L. T. O. S. 
323 ; 2 Jur. N. S. 940 ; 4 W. R. 019 ; 52 E. R. 
1002. 

Annotations : — Refd. Darke v. Williamson (1858), 22 J. P. 
705 ; Re Catholic Publishing & Bookselling Co. (1864), 
3 New Rep. 551. Mentd. Electric Telegraph Co. of Ire- 
land, Troup’s Case (1860), 29 Beav. 353 ; Re Professional 
Life Assce. (1867), 17 L. T. 631. 

3096. Money advanced to company — Right to 
repayment — Advance to company’s use — General 
rule.] — Where directors of a co. have made a loan 
to the co., the terms on which the loan has been 
made are not binding on the co. under 1844 Act, 
s. 29, unless they have been confirmed by a 
general meeting of the co., ordinary or special. 
The terms of the loan must be brought clearly 
to the attention of the meeting. But where the 
directors have advanced money for the use of the 
co. they will be allowed to claim that money from 
the co. — Be National Patent Steam Fuel Co., 
Baker’s Case (1800), 1 Drew. & Sm. 55 ; 1 L. T. 
520 ; 0 Jur. N. S. 240 ; 8 W. R. 208 ; 02 E. R. 


registered co., was excluded by other 
directors from directors' meetings, Sc 
applied for an interdict against the 
oo. : — Held : appets. remedy was not 
against co. but against the co-directors, 
who wrongfully prevented him from 
performing his duties. — Wayne v. 
Egnep, 11921] W. L. D. 91.— S. AF. 

PART III. SECT. 28, SUB-SECT. 4.— F. 

3094 i. Money borrowed to carry on 
company's business — Right to repayment 
— No authority to pledge company's 
credit.) — The directors of a ry. co., 
whoso borrowing powers had been fully 
exercised, procured advances from a 
bank on their own personal security. 
The money so advanced was within 
the limit of the capital of the co., Sc 
was applied in the payment of con- 
tractors, or otherwise in completion of 
the undertaking. The directors sub- 
sequently paid off the amount due to 
the bank. The ry. co., at a general 
meeting, sanctioned these proceedings : 
— Held : the directors were entitled to 


be repaid the amount so paid by them 
with interest out of the profits of the 
co., in priority to preference share- 
holders. — Ulster Ry. Co. v. Ban- 
bridge, Lisburn & Belfast Ry. Co. 
(1868), I. R. 2 Eq. 190.— IR. 

3094 ii. No authority to 

pledge company's credit.) — Where a co. 
was sought to be promoted Sc floated & 
a prospectus was issued, & H. & K. 
signed Sc agreed to act as directors, & 
figured as such on the prospectus, & 
certain advertising expenses were 
incurred on the promotion of the co. 
which was never floated: — Held : H. 

6 K. were jointly & not jointly Sc 
severally liable for the expenses. — 
Hollis v. Argus Co., Ltd. (1890), 

7 S. C. 326. — S. AF. 

n. Commission.) — Where 

the directors of a co. personally guaran- 
tee an overdraft obtained by the co., 
they can charge the co. with such 
commission on the amount guaranteed 
as might have been charged if the 


guarantee had been by strangers to 
the co., & they can take security from 
the co. for the amounts due & owing to 
them for such commission. — Re Mad- 
dox (F. W.) Sc Co.'s Metropolitan 
Chemical Sc Manufacturing Co., 
Ltd., Penney (G. H.) & Co. v. Maddox 
(F. W.), Etc., Co., Ltd. (1905), 24 
N. Z. L. R. 782.— N.Z. 

3098 i. Money advanced to company — 
Right to repayment — Advance to com- 
pany's use.}—' The arts, of asBOcn. of a 
co., after providing for the remunera- 
tion of the directors, further provided 
that the directors “ shall be indemnified 
out of the funds of the co. against all 
costs, charges, losses, damages Sc 
expenses which they shall respectively 
incur Sc be put to, in the execution of 
their respective offices.” In an action 
by the oo. against a director for repay- 
ment of sums paid to him as his 
expenses in travelling from his home 
In Scotland to attend the meetings of 
the bond in London : — Held : these 
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298 ; subnom.Re Patent Steam Fuel Co., Ex p. 
J3 aker, 29 L. J. Ch. 409. 

A ‘ TroaD? 1 f'k^ 8 n , »«ft( ?C 7 E i eotr fe ™ e £ raph °°* of Ireland, 

S i Jw a N. t ’s S0 447 h 

U863),' f NwbSIuT* Llfe & FlTO A8SC0, So °' *• Norton 

« oS 97 ir ., — T“ Confirmation under 1844 Act, 

s. 29~-Neoesslty for.] — By a resolution of a meeting 
of shareholders in a joint-stock society, the 
directors were authorised to borrow money. In 
pursuance of this resolution they borrowed £100 
of one of their own directors, upon a debenture, 
but no meeting of shareholders was called to 
approve of the contract, as required by the above 
sect : Held : the contract was void. — Bartlett 

Si 4 THENiEUM Life Assurance Society (1850), 
27 L. T. O. S. 170. 

3098. — - Sufficiency.] — Where 

directors had agreed to make advances to a co. 

of its Promissory notes, & a report to 
that effect was made to a general meeting of share- 
holders, which meeting was adjourned, & in the 
meantime the auditors made their report, & 
therein referred to such advances, & such report 
was read & adopted at such adjourned meeting, & 
a vote of thanks passed to the directors for their 
resolution to make such advances : — Held : this 
was a good confirmation within the above sect., 
though it did not appear that the terms of the 
contract as to interest had been communicated to 
the shareholders . — Be Universal Salvage Co., 
Murray’s Executor’s Case (1854), 5 De G. M. & 
G. 746 ; 3 Eq. Rep. 39 ; 24 L. J. Ch. 25 ; 24 

b £• , 85 i 18 Jur - 1063 > 3 W. R. 35 ; 43 

hi, Jf . 1060, L. JJ. 

Av 2jw„! i< 3lf J Essex Gan -Light & Coke Co., 

Ex p. ktears (1859), 29 L. J. Ch. 43 ; He National Patent 

S * uc * Co - Baker'B Case (1860), 1 Drew. & Sm. 55. 

Mentd. He Cameron’s Coalbrook Steam Coal & Swansea & 

Loughor Ry. f Ex p. Green (1855), 24 L. J. Ch. 331. 

3099. •— — .] — Be National 

Patent Steam Fuel Co., Baker’s Case, No. 3096, 
ante. 

3100. r Commission or bonus in lieu 

of interest.] — A director of a co., making advances 
of money to the co. of which he is a director, can- 
not accept a commission or bonus in lieu of 
interest . — Be Cardiff Preserved Coal & Coke 
Co., Ltd., Hill’s Case (1862), 1 New Rep. 148 ; 
32 L. J . Ch. 154 ; 7 L. T. 656, L. JJ. 

Intended for payment for qualification 

shares allotted as fully-paid.]— See No. 2956, ante. 

3101. For purposes of its business— Right 

to repayment — Advance on authority of a minute 
of a general meeting.] — The manager & principal 
director of a mining co., under the authority of a 
minute at a general meeting, provided the money 

a mine of the co., & other purposes 
of the co., until these sums reached nearly £5,000, 
when he stopped, & presented this petition. He 
had procured the money for the above purpose 
on his own acceptances, some of which he had 
also given to creditors of the co., who had threat- 
ened to sue the co., & were now threatening him 
upon his separate acceptances: — Held: such 
acceptances being bond fide given, & the proceeds 
apphed for the purposes of the co., entitled the 
petitioner to sue for contribution . — Be Court 
Grange Silver-Lead Mining Co., Ex v. 
Sedgwick (1856), 2 Jur. N. S. 949. 

Annotation : — Mentd. lie Court Grange Silver Lead Co 

De Castro’s Case (1856), 2 Jur. N. & 1203 ° d C °" 

3102. — — Debt incurred for neces- 

saries Though in excess of borrowing powers.] — 


Lowndes v. Garnett & Moseley Gold Mining 
Co. of America, Ltd., No. 3428, post. 

3103. Priority as against 

creditors.] — Three of the directors of a co., in whom 
the lease of the co.’s premises was vested in trust 
for the co., had expended their own moneys in 
payment of rent, workmen’s wages, etc. : — Held : 
they were entitled to be repaid in priority to all 
other claimants all sums which they could have 
been compelled to pay, but they were not entitled 
to priority in respect of any moneys voluntarily 
paid by them on behalf of the co . — Be Pooley 
Hall Colliery Co. (1869), 21 L. T. 090; 18 
W. R. 201. 

Annotation .-“-Reid. English Channel S.S. Co. v. Rolt (1881), 

17 Ch. D. 715. 

3104. .] — Directors carried 

on the business of a co. with unlimited liability, 
after a time when it had become their duty to 
stop it, & out of their own pockets paid off pressing 
engagements of the co., incurred after that time. 
On the co. being wound up the directors claimed 
to rank as creditors & to have their claims set off 
against calls made by the liquidator, who objected 
that the debts had been incurred in breach of duty 
& could not be proved : — Held : the claims ought 
to be allowed, subject to the question whether 
they could come into competition with those of 
other creditors. — Be International Life Assur- 
ance Society, Ex p. Certain Directors (1870), 
39 L. J. Ch. 271. 

3105. Guarantee on behalf of company — 
Enforced after winding up begun — Right of set- 
off.] — A director of an unlimited co. paid to the 
bankers of the co., after a winding-up order, & 
after a call has been made, £500 in respect of an 
overdraft of the co., for which he had become 
surety. On summons asking the ct. to declare 
that under 1862 Act, s. 101, the director was 
entitled to set off this sum against £875 due from 
him for calls on shares : — Held : the payment 
being made after the winding up, this was not a 
case of a co. carrying on business & incurring a 
debt to bankers in the ordinary way, & the director 
was not entitled to set off the debt against calls. 
On appeal : — Held : the amount, if any, owing to 
the director was one which could only be ascer- 
tained by inquiry ; it was not clear that the 
director had any claim to be repaid ; & the ct., 
in the exercise of the discretion given by the sect., 
ought not to allow the set off . — Be Norwich 
Equitable Fire Insurance Co., Brasnett’s 
Case (1885), 53 L. T. 569 ; 34 W. R. 206, C. A. 

See , also , No. 3134, post. 

3106. Capital Improperly returned to share- 
holders — Right to contribution.] — Directors of a co., 
which had not obtained the sanction of the ct. to a 
reduction of its capital, distributed a portion of 
the capital amongst the shareholders with their 
assent, & with notice of the fact that the money so 
distributed was part of the capital. The co. was 
subsequently wound up, & the liquidator obtained 
an order that the directors should replace the 
money on the ground that the payment to the 
shareholders was ultra vires : — Held : the directors 
were entitled to an indemnity from the share- 
holders. — Moxham v. Grant, [1900] 1 Q. B. 88 ; 
69 L. J. Q. B. 97 ; 81 L. T. 431 ; 48 W. R. 130 ; 
16 T. L. R. 34 ; 44 Sol. Jo. 58 ; 7 Mans. 65, C. A. 

Annotation : — -Reid. Towers v. African Tug Cou (1904), 

73 L. J. Ch. 395. 

3107. Loss of right — Indemnity provided by 
constitution of company — Qualification shares pro- 


expenses were not incurred by the 
director in the execution of his office Sc 


that consequently made to him were 
illegal & fell to be refunded. — M armor, 


Ltd. v. Alexander, [1908] S. C. 78 ; 
15 S. L. T. 515. — SCOT. 
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vided for not taken.] — The subscribers* agreement 
of an abortive railway scheme contained a covenant 
by the subscribers, parties thereto of the first 
part, to indemnify the managing directors, who 
were named as parties of the third part, & described 
as being also some of the parties of the first part. 
It contained recitals to the effect that the persons 
named as managing directors had accepted the 
office, & provided that the holding of forty shares 
at least should bo requisite to qualify a person to 
be a managing director. It was distinctly proved 
that before this deed was executed by anybody, 
one of the persons named as managing directors 
had refused to accept the office or execute the 
deed ; & as to two others, there was no proof that 
they ever had accepted. The deed was executed 
by nineteen subscribers, but none of the managing 
directors ever executed it or took shares, though 
most of them accepted & acted in the office. The 
acting directors & the subscribers formed the list 
of contributories. The Master made a call for 
debts on all the contributories, in proportion to 
their shares, treating each director as a holder of 
forty shares, & a call for costs on all the contri- 
butories equally per capita : — Held : the directors, 
or some of them, must be considered to have 
knowingly made to the subscribers, at the time of 
their executing the deed, a material misstatement 
of facts, & the directors, therefore, could not 
claim the benefit of the deed against the sub- 
scribers. — He Dover, Hastings & Brighton 
Junction By. Co., Carew’s Case (No. 2) (1855), 
7 De G. M. & G. 43 ; 3 Eq. Bep. 409 ; 24 L. J. Ch. 
769 ; 24 L. T. O. S. 329 ; 3 W. K. 289 ; 44 E. It. 
17, L. JJ. 

Annotation : — Mentd. Luke v. South Kensington Hotel Co. 

(1879). 27 W. R. 614. 


Sub-sect. 5. — Powers and Duties. 


A . In General . 


3108. Nature & extent of — General rule.] — 

Wilkins v. Roebuck, No. 3591, post . 

3109. .] — Directors of a trading co. 

have, incidental to their office, the power of doing 
that which is ordinarily & reasonably done with a 
view to getting either better work from their 
servants or to attract customers. — Hutton v. 
West Cork Ry. Co. (1883), 23 Ch. D. 654 ; 52 
L. J. Ch. 689 ; 49 3,. T. 420 ; 31 W. R. 827, C. A. 


Annotations : — Consd. Henderson v. Bank of Australasia 
(1888), 40 Ch. D. 170. Reid. Re Leicester Club & County 
Racecourse Co., Ex p, Cannon (1886), 30 Ch. D. 629 : 
Tomklnson v. S. E. Ry. (1887), 36 Ch. D. 675 ; Re New- 
man, (1895] 1 Ch, 674 ; Warren v. Lambeth Waterworks 
(1905), 21 T. L. R. 685 ; Cyclists* Touring Club v. Hopkin- 
son, [1910] 1 Ch. 179. Mentd. Kaye v. Croydon Tram. 
Co., [1898] 1 Ch. 358 ; Re Newspaper Proprietory Syndi- 
cate, Hopkinson v. Newspaper Proprietary Syndicate, 
fl900] 2 Ch. 349 ; Stroud v. Royal Aquarium & Summer 
& Winter Garden Soc., [1903] W. N. 146 ; Moriarty v. 
Regent’s Garage & Engineering Co., [1921] 1 K. B. 423. 


3110. Power given by constitution of com- 

pany — Contract providing for confirmation by 
company or directors.]-— Wilkins v. Roebuck, No. 
3501, post. 

To contract with own company.]— Sub- 
sect. 4, D., ante . 

' ■ . ", — ■ — 


8111. To contract with another company — 

In which member of quorum interested — No special 
provisions in articles.] — Unless & so far only as 
authorised by a co.’s arts., the board cannot make 
a binding contract with any other co. in which a 
member of the quorum holds shares. 

This rule applies whether the shares are held in 
trust or beneficially. 

If the second co. has notice of the irregularity, 
the first co. may obtain rescission of the trans- 
action even after completion, provided that rescis- 
sion is still possible. — Transvaal Lands Co. v . 
New Belgium (Transvaal) Land & Development 
Co., [1914] 2 Ch. 488 ; 84 L. J. Ch. 94 ; 112 L. T. 
965 ; 31 T. L. R. 1 ; 59 Sol. Jo. 27 ; 21 Mans. 
364, C. A. 

Annotation : — Mentd. Moody v. Cox & Hfttt (1917), 116 

L. T. 740. 

3112. Exercise of powers — Act to be done “ at 
general meeting.”] — Wilkins v. Roebuck, No. 
3591, post. 

3113. As trustees for company not for 

creditors.] — Be Wincham Shipbuilding, Boiler 
& Salt Co., Poole, Jackson & Whyte’s Case, 
No. 3047, ante. 

3114. Subject to condition precedent — 

Allotment of specified number of shares.] — A clause 
in the arts, of assocn. of a co. registered under 
1862 Act, provided that, when & so soon as 3,000 
shares in the co. should have been subscribed for 
& allotted, the members of the co. for the time 
being should be & continue associated for the 
objects of the co., & the regulations for the manage- 
ment thereof should be in force & binding on sucli 
members in like manner as if the whole of the 
shares into which the nominal capital was divided 
had been subscribed for & allotted. Before 3,000 
shares were subscribed for, the directors appointed 
pltf. engineer to the co. In an action against 
the co. for pltf.’s salary : — Held : the clause was 
valid & effectual ; until 3,000 shares were sub- 
scribed for, the directors had no power to make any 
contract for carrying on the business of the co., & 
pltf. could not maintain the action. — Peirce v. 
Jersey Waterworks Co. (1870), L. B. 5 Exch. 
209 ; 18 W. K. 838 ; sub nom . Pierce v . Jersey 
Waterworks Co., Ltd., 39 L. J. Ex. 156 ; 22 
L. T. 519. 

3115. Control by members — Management 

vested in directors by articles — Power of majority 
of shareholders in general meeting.] — On the requi- 
sition of certain shareholders in pltf. co. a meeting 
of the co. was convened by the directors in J an. 
1906, & a resolution was then passed by a simple 
majority for the sale of the business to a new co., 
& the directors were directed to cause the seal of 
the co. to be affixed to a contract to effect the sale 
which had been prepared & was before the meeting. 
The directors were of opinion that it was not in 
the interest of the co. that the contract should be 
carried out, & they declined to comply with the 
resolution. An action was brought by the co., & 
a shareholder on behalf of himself & all other 
shareholders, asking that the directors might be 
ordered to affix the seal of the co. to the contract, 
& for other incidental relief. Among the objects 
of the co. stated in the memorandum of assocn. 
was “ to sell the undertaking of the co., or any 
part thereof. ’ ’ By the arts, of assocn. the manage - 


PART III. SECT. 28, SUB-SECT. 5.— A. 

o. Nature & extent of — Power to 
sell property of company,] — The direc- 
tors of a mining co. have authority to 
sell parts of the property of the co., 
not being the whole of it. — B aw Baw 
Sluicing Go. v, Nioholls (1883), 9 
V. L. R. 208,— AUS. 


p. .] — Lochaber Dis- 

trict Committee of Inverness-shire 
County Council v . Invergarry & 
Fort Augustus Ry. Co. (1913), 50 
So. L. R. 550.— SCOT. 

q. To pledge own credit .] — In 

the absence of agreement, there ie 
dearly no duty or obligation on the 


part of directors to pledge their own 
credit for the benefit of the co. — 
Christopher v. Noxon (1883), 4 
O. R. 672.— CAN. 

r. Exercise of powers — As trustees 
for company .] — As fiduciary donees of 
their powers, the directors of a oo. are 
bound to exercise them bond fide for 
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ment of the business of the co. was vested in 
the directors, & they had power to do all such 
things as might be done, & were not by the arts, 
or by statute expressly required to be done, by 
the co. in general meeting, but subject to any 
regulations which might be made from time to 
time by the co. by extraordinary resolution ; & 
they had power to sell or deal with any property 
of the co. on such terms as they might think fit. 
A director could only be removed from office by a 
special resolution of the co. : — Held : the directors 
were in the position of managing partners, & their 
mandate was the mandate of the whole body of 
shareholders, not of the majority only. If that 
mandate had to bo altered, it could only be 
done by the machinery provided by the arts., & 
it was not competent for a simple majority of the 
shareholders by a resolution at an ordinary 
general meeting to alter the mandate & override 
the discretion of the directors. — Automatic Self- 
Cleansing Filter Syndicate Co., Ltd. v. 
Cuninghame, [190(5] 2 Ch. 34 ; 75 L. J. Oh. 437 ; 
94 L. T. 051 ; 22 T. L. R. 378 ; 50 Sol. Jo. 359 ; 
13 Mans. 156, C. A. 

Annotations Consd. Marshall’s Valve Goar Co. v. Manning, 
Wardlo, [1909] 1 Ch. 267. Apld. Salmon v. Quin & 
* Axtens, [1909] 1 Ch. 311. Refd. Gramophone & Type- 
yn-lterv. Stanley, [1908] 2 K. B. 89 ; Logan v. Davis (1911), 
l? 4 . T. 914 ; British Murac Syndicate v. Alperton 
Rubber Co., [1915] 2 Ch. 186. 


3110. .] — By the arts, of 

assocn. of a co. the general management of the 
business of the co. was vested in the directors 
subject to such regulations, being not inconsistent 
with the provisions of the arts., as might be pre- 
scribed by the co. in general meeting, & it was 
provided that no resolution of a meeting of the 
directors haying for its object, among other things, 
the acquisition or letting of any premises should 
bo valid unless 24 hours’ notice of the meeting 
should have been given to each of the managing 
directors, A. & B., & neither of them should have 
dissented therefrom in writing before or at the 
meeting. A. & B. held the bulk of the ordinary 
shares in the co. Resolutions were passed by the 
directors for the acquisition of certain premises & 
for the letting of certain other premises, but B. 
dissented from each of these resolutions in accord- 
ance with the arts. At an extraordinary general 
meeting of the co. resolutions to the same effect 
were passed by a simple majority of the share- 
holders : — Held : the resolutions of the co. were 
inconsistent with the provisions of the arts. & the 
co. ought to be restrained from acting upon them. 
— Quin & Axtens, Ltd. v . Salmon, [1909] A. C. 
442 ; 78 L. J. Ch. 508 ; 100 L. T. 820 ; 25 T. L. R. 
690; 63 Sol. Jo. 575; 16 Mans. 230, H. L. ; 
affg. S. C. sub now. Salmon v. Quin & Axtens, 
Ltd., [1909] 1 Ch. 311, C. A. 

Armotations : — Mentd. Logan v. Davis (1911), 104 L. T. 

914 ; Hickman v. Kent or Romney Marsh Sheep Brooders’ 

Assocn., [1915] 1 Oh. 881 ; Foster v. Foster, [1916] 1 

Ch. 532* 

3117. j — Where under the arts, of 

assocn. of a co. the management of the business of 


the co. is vested in the directors subject to any 
regulations of these arts., & “ to such regulations, 
being not inconsistent with the aforesaid regula- 
tions, ... as may be prescribed by the co. in 
general meeting,” a bare majority of the share- 
holders in general meeting have the right to control 
the action of the directors in the management of 
the co., so long as they do not affect to control it 
in a direction contrary to any provision of the 
arts, of assocn. — M arshall’s Valve Gear Co., 
Ltd. v. Manning, Wardle & Co., Ltd., [1909] 

1 Ch. 267 ; 78 L. J. Ch. 40 ; 100 L. T. 65 ; 25 
T. L. R. 69 ; 15 Mans. 379. 

Power of forfeiture of shares .] — See Sect. 

27, sub-sect. 2, A., ante . 

B. In connection with Company. 

3118. Duty to shareholders — To give explana- 
tions.] — It is the duty of directors of cos. to be 
ready, at all times, to explain everything to 
shareholders. — Re Anglo-Greek Steam Co". 
(1866), L. R. 2 Eq. 1 ; 35 Bcav. 399 ; 14 L. T. 120 ; 
30 J. P. 515 ; 12 Jur. N. S. 323 ; 14 W. R. 624 ; 
55 E. R. 950. 

Annotations : — Mentd. Re Humber Iron Works Co. (1866), 
35 Beav. 346 ; Re Bvvlch y l’lwm Co. (1867), 17 L. T. 235 ; 
Re Suburban Hotel Co. (1867), 2 Ch. App. 737 ; Re Hor- 
sham Industrial & Provident Soc. (1894), 70 L. T. 801 ; 
Re Brinsmead, [1897] 1 Ch. 45; Re Shepherd’s Bush 
Improvements (1909), Times, Mar. 9. 

3119 , On breach of trust by co-directors.] — 

Joint Stock Discount Co. v. Brown, No. 3434, 
post . 

Appointments of directors .] — See Sub-sect. 1, B. 
(6), ante. 

Calls — Power to make .] — See Sect. 21, sub-sect. 
1, ante. 

To circularise shareholders to make known 
recommendation to members ,] — Compare No. 4085, 
post. 

Sending out proxies .] — See Nos. 3830, 3831, 

post . 

Compromise of action — By surrender of shares.] 
— See Sect. 26, sub-sect. 1, B., ante. 

Payment to club secretary on resignation — 

Disputed liability to club .] — See Clubs, Vol. VIII., 
p. 514, No. 60. 

Convention of meetings — Date fixed to prevent 
exercise of voting powers — Interference by court.] — 
See No. 3900, post. 

Power to postpone — Meeting properly 

convened .] — See No. 3736, post. 

Issue of shares.] — See , generally, Sect. 19, ante. 

Shares credited as partly or fully paid .] — See 

Sect. 20, sub-sect. 1, A., ante . 

Payment of commission or brokerage .] — See 

Sect. 11, sub-sect. 2, A., ante. 

Rectification of register of members — Without 
application to court .] — See Sect. 13, sub-sect. 5, 
A., ante. 

Forfeiture or cancellation of shares — By way of 
compromise.] — See Sect. 26, sub-sect. 1, C., ante . 

By agreement with shareholder .] — See Sect. 

27, sub-sect. 4, ante . 


the purposes for which they were con- 
ferred ; & generally the corporate body 
to which they owe this duty is entitled., 
in ease of a breach of it, to invoke the 
remedial action of the ct. — Madden v. 
Diamond, Rudolph v . Maoey (1905), 
12 B. C. R. 80.-— CAN. 

PART III. SECT. 28, SUB-SECT. 5.— B. 

i. Duty to inquire into doubtful 
matters .] — Directors of a banking co. are 
not bound to examine the books of 
the bank, but if they become aware of 
anything reasonably suggesting the 
need of inquiry, it is their duty to 


seek information. — S tavert v. Lovitt 
(1908), 42 N. S. R. 449 ; 5 E. L. R. 33. 
—CAN. 

t. To disclose onerous nature 

of contract. ] — 'After some subscriptions 
for stock had been received, & the co. 
were about to offer other stock for 

S ublic subscription, a meeting of the 
irectors was held, at which pltf., then 
one of the directors & the co.’s manager, 
resigned his office as a director, & was 
appointed sales -agent for the oo.’s 
out-put of coal for five years from that 
date, at a liberal scale of remuneration, 
with the exclusive right to make such 


sales in A., S., & M. At tho same time 
an arrangement waB made by which 
tho other directors derived advantages 
in regard to certain matters in dispute, 
respecting tho affairs of tho co., 
between them & pltf. The material 
facts & circumstances connected with 
these arrangements were not disclosed 
to the shareholders who then hold 
stock in tho co., nor to other persons 
who subsequently subscribed for shares 
of its stock : — Held ; as pltf. & his 
co-directors were in a fiduciary position, 
& complete disclosure of tho circum- 
stances in regard to the making of the 
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Sect . 28. — Directors: Sub sect. 5, B. Sc C. (a), (6), 
(c) & (d ). ] 

Remuneration of directors.] — See Sub-sect. 3, 
ante . 

Remuneration of officers & servants.] — See Sect. 
29, sub-sect. 1, C., post. 

Transfer of shares — Approval or disapproval.] — 

See Sect. 23, sub-sect. 2, C. (6), ante . 

(7. in connection with Company's Business . 

(a) Power to Bind Company . 

3120. Contract in fraud of company.] — A case 
may happen in which the governing body of a 
joint-stock co., or the partners of a firm, may so 
unite with a stranger in practising fraud against 
the co. for whom they act, as to entitle the co. to 
repudiate such acts, & to be relieved against 
them. — Vigers v . Pike (1842), 8 Cl. & Fin. 562, 
648; 8 E. R. 220, H. L. 

Annotations : — Refd. Erlanger v. New Sombrero Phosphate 
Co. (1878). 3 App. Cas. 1218. Mentd. Wilde v. Gibson 
(1848), 1 H. L. Cas. 605. 

3121. Business conducted by less than number 
required by constitution of company — Dealings 
with agent of company — Whether agent bound.] — 

The deed of assocn. of a joint-stock co. provided 
that the business of the co. should be transacted 
by six directors ; four directors conducted such 
business for a considerable time, & had various 
dealings with a third party as agent of the co. : — 
Held : it was not competent to such third party to 
object, in a suit against him, that the four directors 
did not sufficiently represent the co. — Benson v. 
Hadfield (1844), 4 Hare, 32 ; 67 E. 11. 549, 

Annotations : — Mentd. Ford v. Beech (1848), 11 Q. B. 852 ; 
Be Commercial Bank Corpn. of India & the East, Jones's 
Claim (1868), 18 L. T. 668 ; Be Smith, Knight, Ex p. 
Gibson (1869), 4 Oh. App. 662 ; Iiouso v. Bradford 
Banking Co.. 11894) 2 Ch. 32. 

3122. Contract of service — Duty of employee to 
inquire as to authority.] — A person employed by 
directors of a co. is not bound to inquire whether 
they are acting within the limits of their power. — 
Green v. Nixon (1857), 23 Beav. 530 ; 27 L. J. Ch. 
819 ; 29 L. T. O. S. 207 ; 3 Jur. N. S. 993 ; 5 
W. H. 433 ; 53 E. R. 208. 

Annotation: — Mentd. Lee v. Bude Sc Torrington Junction 
lty. (1871), L. R. 6 C. P. 576. 

3123. Under constitution of company.] — By the 

deed of settlement of a joint-stock co., the powers 
of the directors were defined to be, amongst 
other things, “ the building or purchasing or 
hiring of steam- vessels as they should see fit, ,y 
“ the selling & letting to hire & chartering of the 
vessels,” “ the general conduct & management 
of the business of the co.,” & “ the controlling, 
managing, & regulating, in all other respects 
except as by those presents otherwise provided, 
of all matters relating to the co., & the affairs 
thereof.” The directors, thinking it expedient to 
sell all the vessels belonging to the co., employed 
pltfs., ship-brokers, to procure a purchaser. 
Fltfs, accordingly negotiated a sale of the vessels 
upon the terms fixed by the directors, with C. 


The negotiation, however, went off, upon ai 
objection urged by C.’s solr. that the directors ha< 
no power to sell the whole of the vessels, excep* 
in the event of the winding up of the co. with the 
consent of the shareholders, which had not beer 
obtained : — Held : pltfs. were not, under the 
circumstances, entitled to maintain an actior 
against the directors upon an implied warranty 
that they had authority to sell, which in point oi 
fact they had not. — W ilson v . Miers (1861). 
10 C. B. N. S. 348 ; 3 L. T. 780 ; 142 E. R. 486. 

3124. Informal agreement — Within limits ol 
powers — Effect In equity.] — Re Strand Music 
Hall Co., No. 3139, post. 

See , also , Nos. 3037, 3094, ante , &, generally , 
Sect. 31, sub-sect. 5, post. 

3125. Informal under Internal regulations of 

company.] — By the arts, of assocn. of a telegraph 
co. it was provided that three directors should be 
the quorum necessary for the transaction of 
business ; & the directors were empowered, in 
their discretion, to sell all or any one or more of 
the co.’s lines of telegraph, grants, licences, 
powers, ways, wayleases, easements, privileges, 
engagements or contracts, or any part of its 
goodwill, estate, property or interest therein, 
upon such terms & conditions as they should 
deem expedient ; & also at their discretion to 
appoint agents, any such agent to be remunerated 
at the discretion of the directors. The co. 
resolved to sell their undertaking to the Post- 
master-General ; & in July, 1869, a letter was 
written addressed to C., appointing him to act 
as agent for the directors in the matter of the 
sale, & agreeing that if he succeeded in obtaining 
from the Postmaster-General the sum of £20,000 
or upwards, his commission should be £25 per 
cent. The letter concluded by saying : “We 
engage to sign a legal obligation to the above effect 
when called upon, & to get the signatures of our 
brother directors.” This letter was written in 
C/s office, & there signed by two of the directors, 
& handed to C., who forwarded it to a third 
director in the country, by whom it was returned 
to C. confirmed & signed by himself & a fourth 
director. This agreement, though not appearing 
to have been resolved upon or confirmed at any 
meeting of directors, was referred to at a subse- 
quent meeting of shareholders, & not repudiated ; 
but no such legal obligation as referred to in the 
letter was executed. The sale having been 
effected through C/s agency for a sum of more 
than £20,000 : — Held : the agreement was not 
ultra vires ; & though informal according to the 
internal regulations of the co., it was binding 
against the co. in favour of a person dealing with 
them. Consequently, C. was entitled to com- 
mission at the rate of £25 per cent. — Re Bonelli’s 
Telegraph Co., Collie’s Claim; (1871), L. R. 
12 Eq. 246 ; 40 L. J. Ch. 567 ; 25 L. T. 626 ; 
19 W. R. 1022. 

Annotations : — Reid. Be Haycraft Gold Reduction 8c 

Mining Co., [1900] 2 Ch. 230 ; Be State of Wyoming 

Syndicate, [1901] 2 Ch. 431. 


upon the shares was included as a debt 
due to the co. The amount of the 
composition was paid to the co., who, 
by its directors, executed a release to 
N. & agreed to accept a forfeiture & 
surrender of the shares. The pro- 
ceedings in respect of the composition 
were carried out under the provisions 
of Part C. of the Insolvency Act, 1890 : 
— Held : such release being within the 
powers of the directors under the arts, 
of assocn. of the co. to execute on 
behalf of the co., was valid & bound 
the co. — Be Melbourne Locomotive 
Sc Engineering Works, Ltd. (In 


contract had been not made to all the ; 
shareholders, present Sc future, the | 
agreement was not binding upon the ■ 
oo. — Denman v. Clover Bar Coal 
Co. (1913), 26 W. L. R. 435.— CAN. ] 

PART HI. SECT. 28, SUB-SECT. 5.— 

C. (a). 

a. Business conducted by less than 
number required by constitution of com- 
pany .) — Imperial Flour Mills Co. v. 
Lamb (1888), I. L. R. 12 Bom. 847.— 

1ND. { 

b. Borrowing money — Acquiescence 


of shareholders .) — City Bank v. Austra- 
lian Paper Co. (1871), 10 N. S. W. S. 
C. R. 235.— AUS. 

o. Bclease of debt.) — N. called a meet- 
ing of his creditors, Sc submitted to 
them a statement of his financial 

E osition. At the time he was a share- 
older in a co. A call was due from 
him but unpaid in respect of the shares, 
8c there was a large uncalled liability 
upon the shares, to secure which the co. 
held the shares. The co. was repre- 
sented at the meeting of creditors, Sc 
agreed to accept a composition, & in 
N/s statement the uncalled liability 
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3126* Lease taken by managing director of 
foreign board.] — An English & French co. had 
their chief office in London, but two distinct 
boards of directors, an English one in London, & 
a French one in Paris. A member of the French 
board took a lease, not under the seal of the co., 
of a house in Paris, as managing director of the 
assocn., for its offices there. The co. was ordered 
to be wound up by the ct. here ; & the lessor 
came in to prove for the whole that was due to 
him in respect of the rent for the premises, the 
term in which was to expire in 1871. It was 
objected that the French directors had no 
authority to accept the lease, &, generally, that 
it was not binding on the co. here : — Held : the 
co. was bound by the lease, & there must be a 
reference to chambers to ascertain what was due 
to the lessor in respect of it . — Re General 
International Agency Co., Ltd. (1867), 16 
L. T. 274. 


(b) Maintenance of Property. 

3127. Investment of funds — Under special resolu- 
tion.] — A special resolution was made by a co., 
that for the better security of the policy-holders 
50 per cent, of the premiums paid on whole life 
policies should be invested in govt, securities in 
the names of the trustees of the co. The directors 
appointed trustees, & the co. issued prospectuses 
stating that 50 per cent, of the premiums on whole 
life policies was invested, & granted policies in 
accordance with the special resolution : — Held : 
the directors were liable to account in the winding 
up to the extent of the funds not invested, & 
invested but applied to the general purposes of 
the co., & such liability was for a “ misfeasance 
or breach of trust in relation to the co.,” enforce- 
able under 1862 Act, s. 165, on the application of 
the official liquidator & a policy-holder as a 
creditor in the winding up . — Re British Guardian 
Life Assurance Co. (1880), 14 Ch. D. 335 ; 49 
L. J. Ch. 446 ; 28 W. R. 945. 

Annotation : — Mentd. Re Cardiff Savings Bank, Davies’ 

Case (1890), 45 Ch. D. 537. 

3128. Under article providing for repairs & 
renewals — Floating dock.] — It is said that the 
directors by their report have admitted that they 
have not been properly maintaining the dock as 
a structure, & a passage from their report, which 
was issued in view of this reduction scheme, was 
referred to which, in my opinion, cannot be taken 
as an admission on the part of the directors that 
they have not done their duty in keeping up the 
dock. I refer now to art. 100, which deals with 
the net profits, but for the moment only to that 
part of it which shows how the net profits are 
to be applied : “ After setting apart,” says the 
art., “ such sums for repairs & renewals as the 
directors shall from time to time consider neces- 
sary or proper.” The directors under that have 
a discretion as to the sum which shall be devoted 
to repairs or renewals. There is a duty, no 
doubt, of maintaining the work in a reasonable 
state of repair by means of timely repairs & 
timely renewals ; but it is scarcely necessary for 
me to state that under such a clause as this the 
directors were not bound to construct a new dock. 
They were only bound to do the best they could 
for this iron So wooden structure with a view to 
keeping that structure in a fair state So condition. 


Like the case of repairing a house, the covenant 
to repair does not involve on the covenantor a 
liability to build a new house (Chitty, J.). — Re 
Floating Dock Co. of St. Thomas, Ltd., [1895] 
1 Ch. 691 ; 64 L. J. Ch. 361 ; 43 W. R. 344 ; 
39 Sol. Jo. 284 ; 13 It. 491. 

Annotations : — Mentd. Re London & New York Investment 
Corpn., (1895) 2 Ch. 860; Re Hyderabad (Deccan) Co. 
(1896), 75 L. T. 23. 

(c) Acquisition of Property . 

3129. Purchase of company’s shares — Assent 
required under articles — Proof of assent.] — By the 

deed of settlement of a co., it was provided that 
it should not be lawful for the directors to sell 
or purchase any shares without the authority So 
sanction of a general meeting “ previously in that 
behalf obtained.” L., who was a registered 
shareholder for 300 shares, So who had been a 
director of the co., in 1855, being desirous of 
parting with his shares, applied to the directors, 
& was referred to 8. as the agent. L. agreed with 
8. to give up the shares, to pay £100 & £30 bonus 
to himself, & take back two annuities. This 
transaction was completed in Jan. 1856. Direct 
evidence that any meeting was held for the purpose 
of confirming this purchase was wanting, but it 
appeared that the shares were transferred in the 
co.’s books, & in the public register, & that the 
allottee paid calls upon them. The annuities 
were also regularly paid, & there was evidence to 
show that at a general meeting held in Apr. 1856, 
a balance-sheet was produced & adopted, which 
showed entries for “ annuity purchase-moneys,” 
& a £300 for “ deposits returned on shares ” : — 
Held : under the circumstances, the assent of the 
co. must be held to have been given to the trans- 
action ; and that, on the whole, the transfer by 
L. to the company was a valid transfer ; So 
that he was not liable to be placed on the list of 
contributories. — Re British Provident, etc., 
Assurance Society, Lane’s Case (1863), 1 
DeG. J. &Sm. 504; 3 New Rep. 50 ; 33 L. J. Ch. 
84 ; 9 L. T. 461 ; 27 J. P. 804 ; 10 Jur. N. S. 25 ; 
12 W. R. 60 ; 46 E. R. 200, L. C. 

Annotations : — Refd. Re British Provident Life & Fire 
Assoe. Soc. v. Norton (1863), 3 New Rep. 147 ; Spackman 
v. Evans (1868), L. R. 3 H. L. 171 ; Hadley v. Hadley 
U897), 77 L. T. 131. Mentd. Holmes v. Milward (1878), 
47 L. J. Ch. 522. 

3130. Purchase of shares in another company — 
Offer of inducement to one class of shareholders at 
expense of others.] — Kerry v . Maori Dream 
Gold Mines, Ltd. (1898), 14 T. L. R. 402, C. A. 

See, further, Sect. 31, sub-sect. 2, post . 


(d) Mortgages. 

3131. Under article conferring general power of 
management.] — Directors of a shipping co., with 
limited liability, having power by the arts, of 
assocn. to do all such acts as the co. might do, 
not being acts which 1856 Act or the co.’s arts, 
of assocn. required to be done by the co. in 
general meeting, have power to borrow money 
for the purposes of the co. by mortgaging the co.’s 
ships. — Australian, etc., Co. v. Mounsey (1858), 
4 K. So J. 733 ; 27 L. J. Ch. 729 ; 31 L. T. O. S. 
246 ; 4 Jur. N. S. 1224 ; 6 W. R. 734 ; 70 E. R. 


304. 

Annotations : — Folld. Bryon v. Metropolitan Saloon Omni- 
bus Co. (1858), 4 Jur. N. S. 680 ; General Auction Estate 
& Monetary Co. v. Smith, (1891) 3 Ch. 432. 


Liquidation), Neave’s Case (1895), 
21 V. L. R. 442.— AUS. 

d. Assignment for benefit of credi- 
tors.] — An assignment by the di- 
rectors of a co. of all the estate & 
property of the co. to trustees for the 


benefit of creditors is not ultra vires 
such directors. Sc does not require 
special statutory authority or the 
formal assent of the whole body of 
shareholders. — Hovey v. Whiting 
(1887), 14 S. C. R. 515.— CAN. 


PART III. SECT. 28, SUB-SECT. 5.— 

C. (d). 

e. Implied from power to borrow.] 
— The directors of a co. incorporated 
under Companies Act, 1862, have the 
power to mtge. the property of the 
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Sect . 28. — Directors: Sub-sect 5, C, (d), (e), (/) 
(<7).] 

8132. Necessary formalities.] — Directors of a co. 
cannot, as such, authorise a mtge. of the co.’s 
property at any time or place they please, but 
they must be duly summoned, & a resolution of 
the co. properly passed for the purpose. — South- 
ampton Boat Co., Ltd. v. Pinnock (1804), 9 
L. T. 748 ; 12 W. B. 330. 

Annotation : — Distd. Southampton, etc., Boat Co. v. Itawlins 

(1864), 12 W. R. 331. 

3183. Mortgage to directors.] — Where four 
directors of a co., registered under 1850 Act, met 
together & passed a resolution to mortgage, & did 
mortgage, part of the co.’s property to them- 
selves & another director : — Held : a sale by them 
under the mtge. must be restrained by injunction. 
— Southampton Boat Co., Ltd. v . Muntz (1804), 
9 L. T. 748 s 12 W. B. 330. 

Annotation : — Distd. Southampton, etc., Boat Co. v. Rawlins 

(1864), 12 W. R. 331. 

3134. Indemnity in respect of guarantee of 

company’s debt.] — Two directors gave promissory 
notes to their co.’s bankers to secure an overdraft 
on the current account, & also gave guarantees to 
railway cos., who carried the co.’s goods on credit. 
The directors incurred these liabilities on the 
understanding that they were to have a mtge. 
upon the uncalled capital of tho co. to indemnify 
them against loss, & such mtge. was accordingly 
executed to them. The co. had power under its 
memorandum & arts, to mtge. its uncalled 
capital to secure money borrowed : — Held : the 
mtge. in question was valid. The memorandum 
& arts, empowered the directors to issue securities 
founded or based upon uncalled capital for any 
legitimate business purpose of the co., & the 
indemnity of a director, was, under the arts., such 
a purpose . — Re Pyle Works (No. 2), [1891] 1 Ch. 
173 ; 60 L. J. Oh. 114 ; 63 L. T. 028 ; 39 W. B. 
235 ; 0 T. L. B. 142 ; sub nom . Re Pyle Works, 
Ltd., McIlwraith & G otto’s Cases, 2 Meg. 327. 

See , also, No. 4578, post 

3135. Mortgage to secure advances by bank to 
contractor of company.] — Where the arts, of 
assocn. of a co. empowered the directors to raise 
any sum or sums of money by mtge. or charge 
upon all or any of the co.’s estate or effects, a 
mtge. made by the directors to secure past & 
future advances by a banker to the contractor 
of the co., was set aside at the instance of the co. 
as ultra vires . — Crenver, etc., Mining Co., Ltd. 
v . Willyams (1860), 35 Beav. 353 ; sub nom . 
Crewer & Wheal Abraham United Mining Co., 
Ltd. v . Willyams, 14 L. T. 93 ; 14 W. B. 444 ; 55 
E. B. 932 ; on appeal , 14 W. B. 1003, L. JJ. 
Annotation : — Distd. National Bank of Australasia v. 

United Hand in Hand & Band of Hope Co. (1879), 4 

App. Cas. 391. 

3136. Mortgage authorised by directors after 
disqualification.] — Southampton Boat Co. v . 
Bawungs (No. 3), No. 5109, post 

(e) Borrowing by the Company . 

3137. Where no express power — Ordinary 

trading company.]— A co. established under 1802 


Act, for the purpose of the sale & purchase of 
estates & property, the granting of advances on 
property intended for sale, & loans on deposit of 
securities, & the discounting of approved com- 
mercial bills, had under its memorandum & arts, 
of assocn. no express power to borrow money. 
The co. received deposits & discounted bills, & 
one of its directors, who was also a depositor, 
advanced money to the co. upon the security of 
an equitable charge on realty belonging to the 
co., in order to enable it to repay money due to 
himself & another depositor. Tho co. was after- 
wards ordered to be wound up, &, in an action 
by the liquidator to set aside the security as 
ultra vires the co. : — Held : the co. was a trading 
co., & as such had an implied power to borrow 
money for the purposes of its business. — General 
Auction Estate & Monetary Co. v. Smith, [1891] 
3 Ch. 432 ; 00 L. J. Ch. 723 ; 65 L. T. 188 ; 40 
W. B. 100 ; 7 T. L. B. 036. 

Annotations : — Mentd. Scottish North American Trust v. 
Farmer (1911), 5 Tax Cas. 693 ; Farmer v. Scottish 
North American Trust. [1912] A. C. 118. 

3138. Construction of constitution of 

company.] — By the deed of settlement of a 
mining co., the capital of the co. was to be £50,000, 
& it was provided that the affairs & business of 
the co. should be under the sole & entire control 
of the directors. The deed empowered the 
directors, if they thought it desirable, to create 
new shares by vote at a special general meeting. 
The capital having been expended : — Held : the 
directors had no power, under the terms of this 
deed, to borrow money on the credit of the co., 
for the necessary purpose of working the mines. — 
Burmester v. Norris (1851), 0 Exch. 790 ; 21 
L. J. Ex. 43 ; 17 L. T. O. S. 232 ; 155 E. B. 
767. 

Annotations : — Apld. Re German Mining Co.. Ex p. Chippen- 
dale (1854), 4 De G. M. & G. 19. Distd. Maclae v. Suther- 
land (1854), 3 E. & B. 1. Reid. Hambro v. Hull & London 
Fire Insee. (1858), 3 H. & N. 789 ; Yorkshire Ry. Waggon 
Co. v. Maclure (1881), 19 Ch. D. 478. Mentd. Bryson v. 
Warwick & Birmingham Canal Co. (1853), 1 W. R. 402 ; 
Ffooks v . S. W. Ry. (1853), 1 Sm. & G. 142 ; R. v . Reed 
(1880), 5 Q. B. D. 483. 

3139. Where limited borrowing powers — Exten- 
sion of power.] — (1) Where directors of a public 
co. have entered into an informal agreement, 
within the limits of their power, it is in equity 
binding on the co., & this ct. will give effect to it. 

(2) Art. 78 limited the power of the directors 
of borrowing to £10,000, unless authorised by a 
“ general meeting.” By Art. 35, a “ special 
meeting ” might authorise the borrowing of such 
sums as it thought fit : — Held : the directors 
might be authorised to borrow beyond £10,000, 
either by a general or a special meeting . — Re 
Strand Music Hall Co. (1865), 3 De G. J. & Sm. 
147 ; 35 Beav. 153 ; 13 L. T. 177 ; 14 W. B. 6 ; 
40 E. B. 594, L. JJ. 

Annotations : — As to (1) Apld. Ross v. Army & Navy Hotel 
Co. (1886), 34 Ch. D. 43. Folld. Re Queensland Land & 
Coal Co., Davis v. Martin, [1894] 3 Ch. 181. Distd. Re 
Jolmston Foreign Patents Co., Re Johnston Die Press 
Co., Re Johnstonia Engraving Co., J. P. Trust v. The 
Companies (1904), 91 L. T. 124. Apld. Re Fireproof 
Doors, Umney v. Fireproof Doors, [1916] 2 Ch. 142, 
Refd. Re Perth Electric Tramways, Lyons v. Tramways 
Syndicate & Perth Electric Tramways, [1906] 2 Ch. 216. 


co., to discharge obligations for which 
the shareholders are liable, Sc would 
continue liable In their own persons, 
if there were no mtge. The power to 
borrow money implies the power to 
mtge . — Re Nash Brick & Pottery 
Manufacturing Co. (1873), 9 N. S. R. 
254.— CAN. 

PART III. SECT. 28, SUB-SECT. 5.— 

C. (e). 

8137 1 . Where no express power •— 


Ordinary trading company .] — By the 
deed of settlement of a paper manu- 
facturing co., it was provided that the 
board of directors should have entire 
management of the business of the co. 
Sc of the application, investment, Sc 
disposal of its funds, Sc act as they 
thought best to promote the interests 
of tho co. No power to borrow was 
given by the deed to the directors. 
SerribU : the directors had an implied 
power to borrow. — C ity Bank v. 


Australian Paper Co. (1871), 10 
N. S. W. S. C. R. 235.— AUS. 

f. Mutual insurance com - 

pany. ) — The directors of a mutual 
insurance co. may under R. S. O., c. 
161, s. 29, borrow money on promissory 
notes or debentures without passing a 
by-law under seal. — Victoria Mutual 
Fire Insurance Co. v. Thompson 
(1882), 32 C. P. 476.— CAN. 

g. Where borrowing powers left in 
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Generally, Mentd. Brown. Shipley v. I. R. Comrs. (1895), 
64^L. J^M. C. 241 ; Re Tasker, Hoare v. Tasker. [1905) 

3140 . — - Issue of debentures at a discount.] — 
It was provided by the arts, of assocn. of a limited 
co. that the directors might, from time to time, 
borrow, on behalf of the co., any sum of money 
not exceeding one half of the nominal capital, for 
the time being, of the co., & might secure the 
repayment thereof, or raise any money authorised 
to be borrowed by them by mtge. of the under- 
taking, or by the issue, on behalf of the co., of 
debentures, promissory notes or bills of exchange, 
or in such manner as the directors deemed 
expedient : — Held : the directors were thereby 
authorised to raise money by the issue of deben- 
tures at a discount. — Re Anglo -Danubian Steam 
Navigation & Colltery Co. (1875), L. R. 20 
Eq. 339 ; sub nom . Re Anglo-Danubian Steam 
Navigation Co., Ex p. International Financial 
Assocn., 44 L. J. Ch. 502 ; 33 L. T. 118 ; 23 
W. R. 783. 

Annotations: — Mentd. Mainland v. Upjohn (1889), 41 
Ch. D. 126; Re Tasker, Hoaro v. Tasker, [1905] 2 Ch. 
587. 

3141 . Borrowing in excess — Ratification.] 

— Arts, of a co. registered under a Colonial 
statute adopting 1862 Act, provided that, subject 
to powers given at meetings of shareholders, the 
directors should have power to borrow on the 
property of the co. any sum “ not exceeding in 
the aggregate one half the paid up capital.* * 
The arts, further provided that one half of the 
votes of the shareholders called for the purpose 
should be “ necessary ” to enlarge, extend, 
rescind or alter all or any of the provisions con- 
tained therein. The directors exceeded their 
borrowing powers ; — Held : the limitation of the 
power of borrowing was merely a limitation of 
the authority of the directors, & was not part 
of the constitution of the co. The act of the 
directors might be ratified by the co. at a half- 
yearly meeting, but such ratification would not 
enlarge the borrowing powers of the directors for 
the future. — I rvine v. Union Bank of Australia 
( 1877), 2 App. Cas. 366 ; L. R. 4 Ind. App. 86 ; 
46 L. J. P. C. 87 ; 37 L. T. 176 ; 25 W. R. 682, 
P. C. 

Annotations - Ref d. Grant v. United Kingdom Switch- 
back Ryp. (1888), 40 Ch. D. 135 ; Bosohoek Proprietary 
Co. v. Fuke, [1906] 1 Ch. 148. Mentd. Melbourne Banking 
Corpn. v. Brougham (1879), 4 App. Cas. 158 ; Re London 
& New York InvoHtment Corpn., 11895) 2 Ch. 860. 

Banking company.] — See Bankers & Banking, 
Vol. III., p. 145, Nos. 156-160. 

Insurance society.] — See No. 3274, post. 
Borrowing by company, generally, see Sect. 34, 
post 

( / ) Loans by Directors to Company . 

Right of indemnity.] — See Nos. 3096-3098, ante . 
Priority over debenture-holders.]— See No. 6727, 
post 

(g) Loam by Company . 

3142 . Where company empowered to lend 


money— Loans to directors only on security — 
Directors can accept company’s shares as security.] 

—(1) The liquidator in the winding up of a 
limited co. can recover from the directors dividends 
improperly paid by them, even though the 
creditors of the co. have been satisfied. 

(2) Art. 15 of a limited banking co. provided 
that the co. should have a paramount lien on all 
the shares held by any shareholder for all his 
debts to the co. & empowered the directors in 
case of non-payment of any such debt or in the 
event of the bkpey. of the shareholder to sell his 
shares & apply the proceeds in discharge of his 
debt. Art. 98 empowered the directors to lend 
the funds of the co. or give credit, with or without 
security, & provided that no advances without 
security should be made or credit given to any 
director ; — Held : the lien given by Art. 15 was 
a security within Art 98 & a loan might be made 
to a director without any other security than the 
lien, if the board considered his shares to be of 
sufficient valuo. — Re National Bank of Wales, 
Ltd., [1899] 2 Ch. 629 ; sub nom . Re National 
Bank of Wales, Cory’s Case, 68 L. J. Ch. 634 ; 
81 L. T. 363 ; 48 W. R. 99 ; 15 T. L. R. 517 ; 43 
Sol. Jo. 705, O. A. ; on appeal , sub nom . Dovey 
v . Cory, [1901] A. C. 477, H. L. 

Annotations : — As to (1) Reid. Merchants’ Fire Office v. 
Armstrong (1901), 17 T. L. R. 709. Generally , Mentd. 
Bond v. Barrow Haematite Steel Go., [1902] 1 Ch. 353 ; 
Re Crichton’s Oil Co., [1902) 2 Ch. 86 ; Lucas v . Fitz- 
gerald (1903), 20 T. L. K. 16 ; Re Welsbach Incandescent 
Gas Light Co., [1904) 1 Ch. 87 ; Exploring Land Sc 
Minerals Co. v. Kolckmann (1905), 94 L. T. 234 ; Pre- 
fontaine v. Grenier. [1907] A. C. 101 ; Ammonia Soda Co. 
v. Chamberlain. [1918) l Ch. 266. 

3143 . Loan to servant of company.] — An 

art. empowering directors on behalf of a co. to 
“ lend money ” & generally undertake such 

other financial operations as might in their 
opinion be incidental or useful to the general 
business of the co. : — Held : to authorise a loan 
to a faithful & confidential servant of the co. — 
Rainford v . Keith (James) & Blackman Co., 
Ltd., [1905] 2 Oh. 147 ; 74 L. J. Ch. 531 ; 92 
L. T. 786 ; 54 W. R. 189 ; 21 T. L. R. 582 ; 49 
Sol. Jo. 551 ; 12 Mans. 278, C. A. 

Annotations : — Mentd. Guy v. Waterlow & Layton (1909), 
25 T. L. R. 515 ; Mackereth v. Wigan Coal & Iron Co., 
11916) 2 Ch. 293. 

3144. Loan to another company — Director 

of lending company interested in borrowing com- 
pany — Duty to disclose.] — A co. lent another co. 
a sum of money secured by a debenture of the 
borrowing co. The lending co. was induced to 
lend the money by K., one of its directors, who 
was interested in the borrowing co., & in his 
private capacity bad acquired the knowledge 
that the directors of the borrowing co. intended 
to use the money borrowed for purposes outside 
the purposes authorised by their memorandum 
& arts, of assocn., which, however, gave the co. a 
general power of borrowing for the purposes of 
its business. K. was the only director of the 
lending co. who knew how the money was to be 
applied ; — Held : the knowledge of K. ought not 


bo/nds of directors — Power of share - of the co., to sign & execute such bonds, were authorised to borrow such sum of 

holders by resolution.) — A majority of At a meeting of the directors of the oo. money “ as they may deem necessary 

shareholders of the Y. Gas Light Co., it was resolved that it was inexpedient to carry out the objects or purposes of 

at a special meeting of the co.. voted to borrow any sum of money or to the act of incorporation ” : — Held .* the 

to purchase an electric light plant, & issue any bonds, & the directors borrowing power having been thus 

also the patent for Canada for a gas declined to borrow any money for any restricted & left in tho hands of the 

governor. «, for such purposes, to issue of the purposes mentioned. By sect, directors, the shareholders could not, 

bonds of the co. to tho amount of 17 of the Act of incorporation of the by resolution direct the negotiation of 

$36,000, secured by the hypothecation co. authority was given to the co. to a loan contrary to the wishes of the 

of the real & personal property of the borrow “ such sum of money ... as directors or authorise one of the officers 

oo. At a subsequent meeting it was the directors shall deem necessary for of the co. to execute the necessary 

resolved to increase the capital stock carrying out any of the objects or documents in the name Sc on behalf of 

of the co. from $36,000 to $100,000, Sc purposes of this act,” & by bye-law the corpn.— Cann v. Eakins (1891), 

to issue bonds to the extent of $75,000, 10 of the co. the directors of the co. 23 N. S. R. 475.— CAN. 

Sc authority was given to the president 
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Sect. 28. — Directors: Sub-sed. 5, C. (g), (h), (i) & 
( j), D . & E . ] 

to be imputed to the lending co., as there was no 
legal duty on the director to impart his know- 
ledge, nor any duty on the lending co. to have 
acquired the knowledge, & the debenture was a 
valid security. — Re Payne (David) & Co., Ltd., 
Young v . Payne (David) & Co., Ltd., [1904] 
2 Ch. 608 ; 73 L. J. Ch. 849 ; 91 L. T. 777 ; 20 
T. L. It. 590; 48 Sol. Jo. 572 ; 11 Mans. 437, C. A. 

Annotations : — Apld. Sun Bldg:. Soc. v. Western Suburban 
& Harrow Hoad Permanent Bldg. Soc., 1 1020 J 2 Cli. 
144. Refd. Rainford v. Keith & Blackman Co. (1905), 
74 L. J. Ch. 531. 

(h) Application of Company's Funds . 

3145. General rule.] — (1) The governing body 
of a corpn., which is in fact a trading partnership, 
cannot in general use the funds of the community 
for any purpose other than those for which they 
are constituted, whether that governing body is 
exclusively directors, or a council general, or the 
majority at a general meeting of the co. There- 
fore the special powers given either to the directors 
or to a majority by the statutes or other con- 
stituent documents of the assocn., are always to 
be construed as subject to a paramount & inherent 
restriction, that they are to be exercised in sub- 
jection to the special purposes of the original 
bond of assocn. That is not a mere canon in the 
English municipal law, but a great & broad 
principle, which must be taken, in the absence of 
proof to the contrary, as part of any given system 
of jurisprudence. 

(2) The costs of a prosecution for libel instituted 
by the directors of a trading co. are not properly 
payable out of the assets of the co. Such pay- 
ments will accordingly be restrained for the 
future ; but it does not follow that the directors 
will be ordered to repay past costs so discharged 
by them. — Pickering v . Stephenson (1872), 
L. II. 14 Eq. 322 ; 41 L. J. Ch. 493 ; 26 L. T. 
608 ; 20 W. R. 654. 

Annotations : — As to (2) Folld. Studdert v. Grosvcnor 
(1886), 33 Ch. D. 528. Distd. Re Fame Electric Accumu- 
lator Co. (1888), 40 Ch. D. 141. Dbtd. Cullernc v. London 
& Suburban General Permanent Bldg. Soc. (1890), 25 
Q. B. 1). 485. Ezpld. Pool v. L. & N. W. Ry., [1907] 
1 Ch. 5. Refd. Tomkinson v. S. E. Ry. (1887), 35 Ch. D. 
675 ; Re Liverpool Household Stores Assocn. (1890), 
59 L. J. Ch. 616 ; Re Sharpe, Re Bennett Masonic & 
General Life Assco. v. Sharpe, [1892] 1 Ch. 154 ; Breay 
v. Royal British Nurses* Assocn. (1897), 76 L. T. 735. 

3146. .] — Re Kingston Cotton Mill Co. 

(No. 2), No. 3661, post 

Particular companies, see Titles passim . 

(i) Negotiable Instruments . 

3147. As to bills of exchange — Acceptance — 
Where no express authority — One director cannot 
bind others by acceptance.] — In the absence of any 
evidence of express authority in one of the directors 


of a joint-stock co. to bind the rest of the directors 
or the shareholders by his acceptance of bills of 
exchange, no such authority can be implied by 
law. — Bramah v. Roberts (1837), 3 Bing. N. C. 
963 ; 3 Hodg. 191 ; 5 Scott, 172 ; 0 L. J. C. P. 
346 ; 132 E. R. 682. 

Compare No. 3039, ante 9 Nos. 3436, 4078, post 

Banking company.] — See Bankers, Vol. III., 
pp. 145, 146, Nos. 158-160. 

Liability on negotiable instruments.] — See Sub- 
sect. 6, F. (d) 9 post 

( j ) Legal Proceedings . 

3148 , Payment of costs out of assets of company 
— Proceedings by secretary under authority of 
directors — Action for malicious prosecution against 
member.] — A secretary of a co. was prosecuted by 
a shareholder for issuing, in his capacity as 
secretary, a false balance-sheet. The prosecution 
failed & the secretary was maintained in an 
action for malicious prosecution against the 
shareholder, in which he obtained a verdict for 
£50 damages, by a resolution of the directors 
authorising the secretary to instruct the co.’s 
solrs. to take such proceedings, at the co.’s 
expense, with reference to the prosecution as 
they might be advised. The ct. refused, at the 
suit of the shareholder, to restrain the taxation 
of costs, & subsequent proceedings in the action, 
& left the question of maintenance to be dealt 
with by the ct. of law. — Elborough v. Ayres 
(1870), L. R. 10 Eq. 367 ; 39 L. J. Ch. 601 ; 23 
L. T. 68 ; 18 W. R. 913. 

3149, Proceedings by directors — Prosecu- 

tion for libel.] — Pickering v . Stephenson, No. 
3145, ante. 

3150, Unsuccessful petition to wind up 

company.]— A proviso in the arts, of assocn. of a 
co. that the directors may “ at any time direct 
any action or other legal proceedings to be com- 
menced & prosecuted on behalf of the co. in the 
name of the co. or of such officer or other person 
as the directors may be advised, & may defend 
any action, etc., & may release, discontinue, or 
compromise any such action or other proceeding 
as they shall deem expedient, & they shall be 
indemnified out of the funds of the co. against 
all costs, damages, & expenses by reason of such 
action, suit, or proceedings,” does not authorise 
the application by the directors of the assets of 
the co. in paying the costs of a petition for winding 
up the co. presented by themselves, but opposed 
by a number of the shareholders & a minority of 
the directors, & the costs of an appeal from the 
dismissal of such petition ; & such intended 

application will be restrained as an act illegal & 
ultra vires. — Smith v. Manchester (Duke) (1883), 
24 Ch. D. 611 ; 53 L. J. Ch. 96 ; 49 L. T. 96 ; 
32 W. R. 83. 


PART HI. SECT. 28, SUB-SECT. 5.— 

C. (h). 

h. Fraudulent appropriation.] — By 
the bye-laws of an incorporated oo. 
the board of directors was to consist 
of three persons, two of whom con- 
stituted a quorum. At a meeting, at 
which two of the directors, C. & G., 
pltf., were present, one being the 
president & the other the secretary of 
the co., a resolution was passed that 
“ the matter of the compensation of 
C., the editor, & G„ the advertising 
solr., of the co. was considered, & the 
sum of $1,000 each be ordered to be 
laced to their respeotivo credits In the 
ooks of the co. for services rendered 
during 1895 in addition to their 
regular salary, & to be charged to their 


salary account,’ * C., as a matter of 
fact, had not been appointed editor, 
or G. advertising solr., the object of the 
resolution being to appropriate ah the 
funds of the co., & to prevent a stock- 
holder, who owned the greater part of 
the stock, & had mado a claim against 
the co.. being paid : — Held : that the 
resolution could not be sustained, nor 
could any moneys received under it be 
retained. — Gardner v. CANADrAN 
Manufacturer Publishing Co., Ltd. 
(1899), 31 O. R. 488.— CAN. 

k. Costs of petition against bill for 
amalgamatio7i. y — A bill having been 
brought into Parliament to amalga- 
mate two railway cos., one of which, 
by a former Act, had been leased to 


the other, the directors of the leased 
line resolved to petition against the 
amalgamation, & authorised a certain 
sum of the co.’s funds to be uplifted in 
order to defray the expense : — Held : 
this was a competent application of the 
co.’s funds, & it fell within the powers 
of the directors. — Blackburn v. 
Stewart (1851), 13 Dunl. (Ct. of Sess.) 
i 1243. — SCOT. 


PART III. SECT. 28, SUB-SECT. *5.— 

0. (i). 

1. As to bills of exchange — Accept- 
ance — No express authority — Ordinary 
course of business .] — Bank of Hamil- 
ton v. Mutual Fruit Co., Ltd., [1921] 
1 W. W. R. 727 — CAN. 
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D. Delegation of Powers . 

3151. Power vested in directors by constitution 
of company — Allotment of shares.]— Where the 
power of allotting shares is vested by the deed of 
settlement of a co. in the directors, they have 
no right to delegate such power. — Re Leeds 
Banking Co., Howard’s Case (1866), 1 Ch. 
App. 561 ; 36 L. J. Ch. 42; 14 L. T. 747 ; 12 
Jur. N. 8. 655 ; 14 W. R. 942, L. JJ. 

Annotations : — Distd. Re Imperial Land Co. of Marseilles, 

Harris' Case (1872), 7 Ch. App. 589, n. Reid. New 
Sombrero Phosphate Co. v. Erlanger (1877), 5 Ch. D. 73. 

3152. Under power in articles — Allotment of 
shares.] — A committee appointed by the directors 
of a co. allotted 100 shares to an appct., & the 
secretary of the co. put into the post a letter 
addressed to appct. informing him that shares 
had been allotted to him : — Held : .under the arts, 
of assocn. of the co., the allotment of shares by the 
committee instead of by the whole board of 
directors, was valid . — Re Imperial Land Co. of 
Marseilles, Harris’ Case (1872), 7 Ch. App. 
587 ; 41 L. J. Ch. 621 ; 26 L. T. 781 ; 20 W. R. 
690, L. JJ. 

Annotations: — Mentd. Re Imperial Land Co. of Marseilles, 
Walls' Case (1872), L. K. 15 Eq. 18 ; Evans v. Nicholson 
(1875), 32 L. T. 778 ; Taylor v. Jones (1875), 1 C. P. D. 
87 ; Brogden v. Met. Ry. (1877), 2 App. Cas. 666 ; House- 
hold Fire Insce. v. Grant (1879), 4 Ex. D. 216 ; Byrne v. 
Van Tienhoven (1880), 5 C. P. D. 344 ; Henthorn v. 
Fraser, [18921 2 Ch. 27 ; Carlill r. Carbolic Smoke Ball 
Co., [1893] 1 Q. B. 256 ; Re London tic Northern Bank, 
Exp. Jones, [1900] 1 Ch. 220. 

3153. To delegate to committee — Delega- 

tion to chairman.] — M. applied for shares in 
a co. in faith of the prospectus, & paid the 
deposit on application. Subsequently he received 
an altered prospectus announcing a change of 
directors & an alteration in the contract for pur- 
chase of the works. He wrote withdrawing his 
application, but the letter of allotment was 
posted before the co. received his letter. M. 
refused to pay the amount due on allotment, & 
instructed his solr. to commence an action to 
recover his deposit. The directors had, by the 
arts, of assocn., power to delegate their powers 
to “ committees consisting of members of their 
body ” & the interpretation clause provided that 
“ words importing the plural shall include the 
singular ” : — Held : the directors had power to 
delegate to the chairman their power to com- 

g romise M.’s claim . — Re Scottish Petroleum 
o., Maclagan’s Case (1882), 51 L. J. Ch. 841 ; 
46 L. T. 880. 

3154. Committee of one.l — There is 


nothing to prevent the delegation by the directors 
of all the powers to one director as the committee 
of the board, if the articles of association authorise 
such delegation. — Re Taurine Co. (1883), 25 
Ch. D. 118 ; 53 L. J. Ch. 271 ; 32 W. R. 129 ; 
sub nom . Re Taurine Co., Ltd., Beckwith & 
Robinson’s Case, 49 L. T. 514, C. A. 

Annotations : — Mentd* Re Russell Hunting Record Co., 

[1910] 2 Ch. 78 ; Re Havana Exploration Co., Nathan's 

Claim, 11916] 1 Ch. 8. 

3155. No quorum specified — All members 

must be present.] — Re Liverpool Household 
Stores Assocn., Ltd., No. 3343, post . 

3156. Committee appointed maid fide — 

Exclusion of other directors.] — Bray v . Smith 
(1908), 124 L. T. Jo. 293. 

3157. One director appointed to negotiate 

sale of business — Authority of director.] — Friary, 
Holroyd & Healy’s Breweries, Ltd. v . Marine 
Hotel (Selsey), Ltd. (1921), 152 L. T. Jo. 310. 

3158. Under power to appoint manager— Power 
to buy shares.] — The directors of a co. having 
under the arts, of assocn. power to buy shares in 
the co. & to appoint a manager, appointed a 
manager. A shareholder agreed with the manager 
for the sale to the co. of his shares, & executed a 
transfer of his shares to two directors who were 
trustees for the co. The transfer was not executed 
by the two directors but was registered : — Held : 
the directors had no authority to delegate to a 
manager the power to buy shares ; on the facts 
the directors had not delegated that power or 
ratified the transaction with the shareholder, 
& the directors were not considered to have such 
knowledge of the books of the co. as to be affected 
with knowledge of the transaction. — Re County 
Palatine Loan & Discount Co., Cartmell’s 
Case (1874), 9 Ch. App. 691 ; 43 L. J. Ch. 588 ; 
31 L. T. 52 ; 22 W. R. 697, L. J J. 

E. Ratification of Acts in Excess of Powers . 

3159. What acts capable of ratification — Act 
contravening articles as to qualification or 
remuneration of director.] — Bosch oek Pro- 
prietary Co., Ltd. v . Fuke, No. 2893, ante . 

3160. .] — The first ground of complaint is 

one which, though it might primd facie entitle the 
corpn. to rescind the transactions complained of, 
does not absolutely & of necessity fall under the 
description of a void transaction. The corpn. 
might elect to adopt those transactions, & hold 
the directors bound by them. In other words, 


PART III. SECT. 28, SUB-SECT. 5.— D. 

m. Allotment of shares or mating 
calls.] — A board of directors cannot 
delegate to its officers or to third 
parties Its statutory powers to allot 
stock, or make calls. — Re Bolt & Iron 
Co., Hovenden's Case (1884), 10 
P. R. 434.— CAN. 

n. .] — An application for 

shares was never brought before or 
dealt with by the directors, but the 
secretary notified appct. that the 
directors had allotted nim the shares 
in accordance with his application. 
They had not, however, passed a bye- 
law or otherwise ordained, as required 
by Ont. Cos. Act, s. 26 ; they had 
merely passed a resolution that “ the 
secretary be instructed to allot all 
stock as applications are passed in " ; — 
Held : the directors could not delegate 
their duty to a subordinate officer. — 
Re PAKBNHAM PORK PACKING CO., 
Galloway's Case, Rodman's Case, 
Higginbotham's Case (1906), 12 

O. L. R. 100 ; 7 O. W. R. 658,— CAN. 

8158 i. Under power in articles — To 
delegate to committee .] — In the absence 
of express provision, the provisional 

J, — VOL. IX. 


directors had no power to delegate 
their powers to committees. — Monarch 
Life Insurance Co. v. Buophy (1907), 
14 O. L. It 1 ; 9 O. W. It. 151.— CAN. 

3153 ii. .]— Where the di- 

rectors of a co. are authorised by the 
arts, of assocu. to delegate any of their 
powers to a Committee of their number 
such delegation must bo exorcised bond 
fide & the directors cannot make use of 
such power for the purpose of excluding 
one of their number from acting as 
director. — Robinson v. Imroth, [1917] 
W. L. D. 159.— S. AF. 

o. Power to lease.] — Pltf., by 

what purported to be a deed under the 
Leases Facilitation Act, let certain 
premises to defts., a trading corpn. on 
whose behalf a lease was signed by 
their managing director but without 
affixing to it tho seal of the co. DeftB. 
entered under the lease tic paid rent for 

g art of the term, but ceased to occupy 
eforo it expired, & in answer to an 
action for the rent due for the remain- 
der of the term, set up that the lease 
was not sealed with the co.’s seal, or 
signed by two direotors as required by 
the arts, of assocn. : — Held : since 


under the arts, of assocn. tho directors 
had power to take a lease & to delegate 
their powers to a managing director 
who in fact signed it, pltf. was entitled 
to assume that tho managing director 
had the authority of the co. to sign 
tic the lease was binding on the co. — 
Plomlky v . Stkanes, Ltd. (1898), 19 
N. 8. W. L. R. 215.— AUS. 

p. Under power to appoint “ alter- 
nates " — Directors not liable for acts or 
omissions of “ alternates ."] — Where 
directors of a co. are empowered by 
their trust deed to appoint ** alter- 
nates " to act in their absence, Ruch 
' alternates," when duly appointed, tic 
not tho directors for whom they are 
acting are liable to the co. for their 
acts tic omissions. — Orange River 
Land & Asbestos Co.'s Trustees v. 
Hirsohe (1892), 10 8. C. 71.— 6. AF. 

PART III. SECT. 28, SUB-SECT. 5. -E. 

q. Acts capable of ratification — 
Mortgage.] — A mortgage made by the 
directors of a co. prior to tho consent 
of its shareholders, without which con- 
sent there was no power to borrow, 
may he ratified by the shareholders.— 

I I 
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Sect. 28 . — Dire ctors : S ub - sect. 5, E . ; sub-sect, 6, A.] 

the transactions admit of confirmation at the 
option of the corpn. The second ground of com- 
plaint may stand in a different position ; I allude 
to the mortgaging in a manner not authorised by 
the powers of the Act. This, being beyond the 
powers of the corpn., may admit of no confirmation 
whilst any one dissenting voice is raised against 
it (Wigram, V.-O.). — Foss v . Harbottle (1843), 
2 Hare, 461 ; 67 E. R. 189. 

Annotations: — Reid. Mozloy v. Alston (1847), 1 Ph. 790 ; 
Lord v. Copper Miners’ Co. (1848), 1 H,& Tw. 85 ; Bag- 
whaw v. Eastern Union Ry. (1848), 7 Haro, 114 ; Salomons 
v. Laing (1850), 6 lly. & Can. Cas. 289 ; Kent v. Jackson 
(1861), 14 lloav. 867 ; Re Norwich Yam Co., Ex p. 
Bignold (1856), 22 Beav. 143 ; Taunton v. Royal lnsce. 
(1864), 2 Hem. & M. 135 ; Hoole v . G. W. Ry. (1867), 
3 Ch. App. 262 ; Studdort v. Grosvenor (1886), 33 Ch. D. 
528 ; Tomkinson v. S. E. Ry. (1887), 56 L. T. 812 ; 
Tiessen v. Honderson, [1899] 1 Ch. 861 ; Normandy v. 
Ind, Coope, [1908] 1 Ch. 84 ; Foster v. Foster, [1916] 
1 Ch. 532 ; Lawson v. Financial Nows (1917), 34 T. L. R. 
52. Mentd. Cooper v. Shropshire Union Ry. & Canal Co. 
(1849), 6 Ry. & Can. Cas. 136 ; Edwards v. Shrewsbury & 
Birmingham Ry. (1849), 2 l)o G. & 8m. 537 ; Yetts v, 
Norfolk Ry. (1849), 5 Ry. & Can. Cas. 487 ; Henry v . 
G. N. Ry. (1857), 4 K. & J. 1 ; Hodgkinson v. National 
Live Stock lnsce. (1859), 26 Boav. 473 ; Hare v. L. & 
N. W. Ry. (1861), 2 John. & H. 80 ; White v. Carmarthen, 
etc. Ry. (1863), l Hem. & M. 786 ; East Pant Du United 
Lead Mining Co. v. Merryweathcr (1864), 5 New Rep. 
106; Fraser v . Whalley, Gartside v. Whalley (1864), 2 
Hem. & M. 10: Gregory v. Patchett (1864), 33 Beav. 
595 ; Atwool v. Merryweather (1867), L. R. 5 Eq. 464, n. ; 
Hallows v. Fomio (1867), L. It. 3 Eq. 520 ; Seaton v. 
Grant (1807), 36 L. J. Ch. 638; Clinch v. Financial 
Corpn. (1868), L. R. 5 Eq. 450; Turquand v. Marshall 
(I860), 4 Ch. App. 376 ; Pickering v. Stephenson (1872), 
L. R. 14 Eq. 322 ; Featherstone v. Cook (1873), 21 W. R. 

835 ; Gray v. Lewis, Parkor v. Lewis (1873), 8 Ch. App. 
1035 ; Trade Auxiliary Co. v. Vickers (1873), 21 W. It. 

836 ; Menier v. Hooper’s Telegraph Works (1874), 9 
Ch. App. 350 ; Ward v. Sittingboumo & Sheerness Ry. 
(1874), 9 Ch. App. 490. n. ; MacDougall v . Gardiner 
(1875), 1 Ch. 1). 13 ; MacDougall v. Gardiner (1875), 10 
Ch. App. 606 ; Russell v. Wakefield Waterworks Co. 
(1875), L. R. 20 Eq. 474 ; Duckett v. Gover (1877), 25 
W. It. 554 ; Pender v. Lushington (1877), 6 Ch. D. 70; 
Isle of Wight Ry. v. Tahourdin (1883), 25 Ch. D. 320 ; 
Willing v. Mot. Dist. lty. (1888), 4 T. L. R. 723 ; Lever 
v. Land Securities Co., De Carteret v. Land Securities Co. 
(1893), 70 L. T. 323; Southern Counties Deposit Bank 
v. Rider & Kirkwood (1895), 73 L. T. 374 : Compagnie 
De Mayvillo v. Whitley, [1896J 1 Ch. 788 ; Wall v. Loudon 
& Northern Assets Corpn. (1898), 79 L. T. 249 ; Whitwam 

r. Watkin (1898), 78 L. T. 188 ; Alexander v. Automatic 
Telophono Co., [19001 2 Ch. 56 ; Burland v . Earle, 11902] 
A. C. 83 ; Punt v. Symons, [1903] 2 Ch. 506 ; Steel v. 
South Wales Miners’ Federation (1907), 96 L. T. 260 ; 
Kirsopp v. Highton (1911), 28 T. L. 11. 129 ; Dominion 
Cotton Mills Co. v. Amyot, [1912] A. C. 546; Fruit & 
Vegetable Growers’ Assocn. v. Kekowlch, [1912] 2 Ch. 52 ; 
Baillie v. Oriental Telephone & Electric Co., [19153 1 Ch. 
503 ; Picrcy v. Mills (1919), 122 L. T. 20. 

3161. Return of capital.] — Kent v . Jack- 

son, No. 8276, post. 

3162. Sale of property to company.] — 

Applt., being a director & the owner of nearly 
half the shares in a shipping co., contracted to sell 


a ship to the co., & such contract was ratified by 
a majority of the shareholders : — Held : although 
the contract could not have been enforced against 
the co. at the instance of applt., it was within 
the competency of a majority of the shareholders 
to adopt it, & such adoption must prevail unless 
brought about by unfair means. — North-West 
Transportation Co. v. Beatty (1887), 12 App. 
Cas. 589 ; 56 L. J. P. C. 102 ; 57 L. T. 426 ; 36 
W. R. 647 5 8 T. L. R. 789, P. C. 

Annotations : — Refd. Gastello v. London General Omnibus 
Co. (1912), 107 L. T. 575. Mentd. Salomon v. Salomon, 
Salomon v. Salomon, [1897] A. C. 22 ; Burland v. Earle, 
[1902] A. O. 83 ; Bath v. Standard Land Co., [1911] 1 Ch. 
018 ; Dominion Cotton Mills Co. v. Amyot, [1912] A. C. 
546 ; Ving v. Robertson & Woodcock (1912), 56 Sol. Jo. 
412 ; Transvaal Lands Co. v. New Belgium (Transvaal) 
Land & Development Co., [1914] 2 Ch. 488 ; Cook v. 
Decks, [19161 1 A. C. 554 ; Phillips v. Manufacturers* 
Securities (1917), 86 L. J. Ch. 305. 

3163. Sufficiency — Contract ultra vires directors 
Intra vires company — Ratification by resolution of 
general meeting sufficient.] — Although a resolution 
giving the directors powers to do certain acts 
in future which they are not authorised by the 
arts, to do, would be an alteration of the articles, 
& requires to be passed as a special resolution, 
the adoption of a contract which is within the 
objects of the co., but which the directors have 
entered into without authority, is not an alteration 
of the arts., & can be effected by ordinary resolu- 
tion. — Grant v. United Kingdom Switchback 
Rys. Co. (1888), 40 Ch. I). 135 ; 60 L. T. 525 ; 
5 T. L. R. 92 ; 1 Meg. 117 ; sub nom. Grant v. 
Thompson’s Patent Gravity Switchback Rys. 
Co., 58 L. J. Ch. 211 ; 37 W. R. 312, C. A. 

3164. By acquiescence.] — Although absent 

shareholders are not bound to do anything more 
than assume that their directors are doing their 
duty ; yet, if they receive notice that the directors 
are exceeding their legal powers, &, with that 
knowledge, they remain a. long time without 
actively objecting to what has been done, they 
must be held, by their acquiescence, to have ratified 
the irregular transaction. — Evans v. Smallcombe 
(1868), L. R. 3 H. L. 249 ; 37 L. J. Ch. 793 ; sub 
nom . Evans v. Smallcombe, Re Agriculturists* 
Cattle Insurance Co., 19 L, T. 207, H, L. ; 
affg. S. C. sub nom . Re Agriculturists’ Cattle 
Insurance Co., Smallcombe’s Cask (1867), 
L. R. 3 Eq. 769. 

Annotations : — Expld. & Distd. Ashbury Ry. Carriage 8c 
Iron Co. v. lliche (1875), L. R. 7 H. L. 653. Refd. Re 
Agriculturist Cattle lnsce., Dixon’s Case (1869), 21 L. T. 
288 : Murray v. Bush (1873), 22 W, It. 280 ; Hadley v. 
Hadley (1897), 77 L. T. 131 ; Ho Tung i% Man On lnsce. 
(1901), 71 L. J. P. C. 46. Mentd. Houldsworth v. Evans 
(1868), L. R. 3 H. L. 263. 

3105, j — P hosphate of Lime Co. v. 

Green, No. 2733, ante . 


Adams & Burns v. Bank of Mon- 
treal (1900), 32 S. C. R. 719. — CAN. 

r* Sufficiency.) — Where a share- 
holder had at a mooting moved the 
adoption of a report containing a state- 
ment of personal liabilities of directors 
8c an account of the transactions in 
respect of which they had boen 
incurred : — Held : sufficient ratifica- 
tion.—' Toohky v. McCulla (1889), 10 
N. S. W. Eq. 264 ; 6 N, S. W. W. N. 
106.— AUS. 

s. Must be by all share- 

holders.) — The arts, of assoon. of a co. 
empowered the directors to exercise all 
such powors of the co. as were not by 
Companies Statute, 1864, or by the co.’a 
own regulations required to be exer- 
cised in general meeting. The arts, 
also empowered the directors to forfeit 
shares : — Held : the power to accept a 
surrender of shares, was not a power of 
the co. & the aoceptanoe of a surrender 
was ultra vires of the directors; Sc 


an acquiescence of the co. in this act of 
the directors must bo an aoquios- 
oence by all other shareholders. — Re 
Bkaconsfikld Heights Estate Co., 
Ltd., Asher's, Field’s & Smith’s 
Cases (1896), 22 V. L. R. 07.— AUS. 

t. Ratification by resolution of 

general meeting.) — Ratification of an 
unauthorised act of direotors only 
requires tho sanction of an ordinary 
resolution of a general meeting if the 
act is within the powers of the oo. — 
Coliioun v. Green, [1919] V. L. R. 
196,— AUS. 

a. .] — Whore certain 

shares were allotted to ono of the 
direotors of a oo. at par, in considera- 
tion of which he offered to supply 
funds to meet a pressing demand upon 
the co., 8c he voted on these shares at a 
general meeting of the shareholders, 8c 
no opposition was at the time made to 
his so doing : — Held : the share- 
holders must be considered to have 


ratified the transfer, & could not after- 
wards object to it as improper. — - 
Christopher v . Noxon (1883), 4 O. R. 
672.— CAN. 

b. .] — Directors having 

borrowed on overdraft. Sc the over- 
draft having appeared for a number of 
years in the annual balance sheets 
posted to all the shareholders, 8c these 
balance-sheets having been adopted 
without objeotion at the annual 
meeting of shareholders : — Held : the 
power to borrow on overdraft being a 
ower which the shareholders might 
ave given to the direotors (if neoessary) 
by a new article for the purpose, the 
incurring of an overdraft was an act 
which was oapable of being ratified by 
the whole body of shareholders ; & it 
had been so ratified.— U nion Bank of 
Australia, Ltd. v. South Canter- 
bury Building & Investment Co., 
Ltd. (1894), 13 N. Z. L. E. 489.— N.Z, 

o. _ Want of knowledge of 
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3166. Effect of ratification — Relation back.] — 

Subsequently to some negotiations between A., a 
director of a co., Sc L., an offer by letter was made 
by L. to the co. to take from it a lease of its pro- 
perty. On Dec. 9, 1886, A. wrote to L. saying 
that his offer should be laid before the directors, 
& on Dec. 13, 1886, A. again wrote to L. to inform 
him that the directors accepted his offer, Sc that 
the co.’s solrs. had been instructed to prepare 
the necessary documents. On Jan. 13, 1887, L. 
wrote to the co. alleging that he had discovered 
that he had been misled as to certain facts, Sc 
stating that he therefore withdrew all offers 
made to the co. An action was thereupon brought 
by the co. against L. claiming specific performance 
of the contract, & damages. It appeared that 
at the time when A. wrote accepting L.’s offer, 
he, although acting perfectly bond fide , had not 
in fact obtained the formal authority of the co. 
to enter into the contract, Sc the contract was not 
ratified by the co. until after L.’s repudiation 
thereof : — Held : the ratification by the co. 
related back to the date of the contract, & the 
repudiation by L. was of no avail, notwithstanding 
that the co. itself was not bound by the contract 
until the ratification thereof took place. — Bolton 
Partners v. Lambert (1889), 41 Ch. I). 295 ; 
58 L. J. Ch. 425 ; 60 L. T. 687 ; 37 W. li. 434 ; 
5 T. L. It. 357, C. A. 

Annotations : — Apld. Re. Portuguese Consolidated Copper 
Mines, Ex p. Badman, Ex p. Bosanquet (1890), 45 Ch. I). 
16. Held. Metropolitan Asylum Board Managers v. 
Kingham (1890), 6 T. L. R. 217 ; Dibbins v. Bibbins, 
(18961 2 Ch. 348 ; Re Hemp, Yarn, & Cordage Co., Hind- 
leys Case (1896), 74 L. T. 627 ; He Tiedemann & Leder- 
mann Frfcres, [18991 2 Q. B. 66 ; Fleming v. Bank of New 
Zealand, [1900] A. C. 577 ; Re Gloucester Municipal 
Election Petition 1900, Ford v. Newth, [1901] 1 K. B. 683 ; 
Reynolds v. Atherton (1921), 125 L, T. 690. Mentd. Bristol, 
Cardiff & Swansea Aerated Bread Co. v. Maggs (1890), 
44 Ch. D, 616 ; Cook v. Williams (1897), 13 T. L. R. 481. 

3167, Borrowing in excess of powers.] — 

Irvine v , Union Bank of Australia, No. 3141, 
ante . 


Sub-sect. 6. — Liabilities, 

A. In General . 

3168. On contract — Personal undertaking to 
pay — Liability of projected company.] — A bill in- 
curred by a projected co. was ordered to bo taxed 
upon the submission of four of the directors to 
pay. An official manager was afterwards 
appointed for winding up the co. The ct. refused 
to restrain the solrs. from enforcing payment 
against the directors, the undertaking being 
personal. — Re Sudlow Sc Kingdom (1850), 12 
Beav. 527; 14 Jur. 1126; 50 E. R. 1162; aub 
nom. Re Sudlow Sc Ki&gdon, Ex p. Dover Sc 
Deal Ry. Co., 19 L, J. Ch, 524. 

3169. Qualified signature.] — By 


agreement between the T. co. & pltf., defts describ- 
ing themselves as “ we, the undersigned, three of 
the directors ” agreed to repay £500 advanced 
by pltf. to the co. & assigned to pltf. as security 
for the advance certain machines Sc tools, which 
were the property of the co. : — Held : defts. were 
personally liable to replay the £500. — McCollin 
v. Gilpin (1881), 6 Q. B. D. 516 ; 44 L. T. 914; 
45 J. P. 828 ; 29 W. R. 408, C. A. 

See, generally , Agency, Vol. I., pp. 628 et seq . 

Signature by chairman — On 

behalf of company.]— See No. 3516, post 

3170. Agreement for lease — As trustee for 

company.] — An agreement for a lease of certain 
premises containing a stipulation that the lessees 
should execute building works, Sc that the lessors 
should advance £1000 on mtge. to a limited co., 
was executed by the directors Sc secretary of the 
co. as lessees. The £1000 was advanced, Sc the 
lessor, pltf., had in correspondence treated the co. 
as liable to perform the stipulations of the agree- 
ment, Sc evidence was given that the directors & 
secretary were trustees of the benefit of the 
agreement for the co. : — Held : nevertheless, 
the directors & secretary who signed the agree- 
ment were personally liable. — Kay v. Johnson 
(1864), 2 Hem. Sc M. 118 ; 71 E. R. 406. 

3171. Warranty of authority.] — Cherry & 
M‘ Doug all v. Colonial Bank of Australasia, 
No. 3319, post . 

Sec , also, No. 3123, ante , cfc, generally , Agency, 
Vol. I., pp. ($57 et seq . 

To take qualification shares .] — Sec Sub- 
sect. 2, C., ante , 

3172. In respect of irregularities before appoint- 
ment — Subsequent dealings based on previous 
resolutions in minutes.] — Although it may bo too 
strict to hold that a director of a co. is bound to 
look back through the minute book into entries 
made in it before he became a director, yet, where, 
subsequently to his becoming a director, he is a 
party to dealings founded on those noticed in such 
prior entries, Sc allows his brother directors to 
act & proceed upon the notion that he affirms & 
adopts the transactions to which such entries 
relate, & this course of acting goes on during two 
years, he is precluded from impeaching such trans- 
actions, unless he can establish a case of deception 
or want of due information. — Burt v. British 
Nation Life Assurance Ahsocn. (1859), 4 Do 
G. Sc J. 158 ; 28 L. J. Ch. 731 ; 33 L. T. O. 8. 191 ; 
5 Jur. N. S. 612 ; 7 W. R. 517 ; 45 E. R. 62, L. JJ. 

Annotation : Refd. Re Waterloo Life, etc., Assoc., Paul & 

Beresford’s Case (1864), 33 Beav. 204. 

3173. Promotion money Improperly paid — 

Knowledge before appointment.] — Upon the for- 
mation of a co. promotion money had been im- 
properly paid, of which B. was cognisant though 
not a party thereto. B. subsequently became a 


shareholders .] — -Where it did not 
appear that the shareholders had been 
10117 informed as to an arrangement 
for payment of a commission to the 
secretary in addition to his regular 
salary : — Held : the resolution or the 
shareholders had not the effect of 
ratifying the payment of the com- 
mission. — Rountree v, Sydney Land 
& Loan Co. (1907), 39 S. C. R. 814.— 
CAN. 

d. Effect of ratification — Subse- 
quent ads.} — The ratification by a oo. 
of particular acts done by its directors 
in excess of the authority given them 
by the arts, of the co. does not extend 
the powers of the directors so as to give 
validity to acts of a similar character 
done subsequently. — Irvine v. Union 
Bank of Australia (1877), I. L. R. 
3 O&lo. 280.— IND. 


9 . — On rights of shareholders .) 
— Although a director is not the agent 
of the shareholders to commit a fraud, 
if they adopt & seek to enforce a con- 
tract entered into by him as their 
authorised agent, they cannot repu- 
diate a fraud committed by him which 
led to the contract, & was immediately 
connected with it. — Re Tiiterary 
Joint-Stock Bank, Ex p. Ginger 
(1858), 5 l. Ch. li. 174 ; 1 lr. Jur. 373, 
— IR. 

PART III. SECT. 28, SUB-SECT. 6. — A. 

f. In reject of irregularities before 
appointment — Pro/Wtion money im- 
properly paid to director — Refunding. J 
—Shortly after the incorporation of the 
oo., at a meeting of the provisional 
directors, who were then the only 
shareholders, a resolution was passed 


authorising payment to one of the 
provisional directors, afterwards a 
director, of 2300 out of capital, foi 
alleged services. It did not appeal 
that any service had been rendered by 
him. The minutes of this meeting 
were confirmed at a subsequent share- 
holders’ meeting. At the time no 
profits had been made & nothing paid 
on account of the stock. No bye-law 
was passed. The payment was sub- 
sequently made : — Held : the director 
was bound to refund . — Re Pub- 
lishers’ Syndicate, Paton’s Cask 
(1903), 5 O. L. R. 392 ; 2 O. W. P. 65. 
—CAN. 

g. Obtaining improper personal ad- 
vantage. ] — A director acting In e 
certain way, with the primary objeol 
of deriving an improper personal ad 
vantage, financial or otherwise, cannoi 

1 1 2 
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director, but took no steps to recover the money 
for the co. The co. was now being wound up. 
On a summons by the liquidator to make B. liable 
under the above circumstances : — Held : B. was 
not liable for wilful default or for misfeasance 
under 1862 Act, s. 165 . — Re Forest of Dean 
Coal Mining Co. (1878), 10 Ch. D. 450 ; 40 L. T. 
287 ; 27 W. R. 594. 

Annotations : — Refd. Re Wedgwood Coal & Iron Co. (1882), 
31 W. K. 181 ; Re Faure Electric Accumulator Co. (1888), 
40 Ch. D. 141 ; Re Liverpool Household Stores Assocn. 
(1800), 59 L. J. Ch. 616 ; Re Cardiff Savings Bank, Bute's 
Case, [1892] 2 Ch. 100 ; Re Lands Allotment Co., 11894] 
1 Ch. 616 ; Percival v. Wright, [1902] 2 Ch. 421. Mentd. 
Re Exchange Banking Co., Flitcroft's Case (1882), 21 
Ch. 1). 519 ; Re National Bank of Wales, [1899] 2 Ch. 629. 

3174. Discretion not exercised — Agreement to 
pay preliminary expenses without examination.] — 
E. agreed with S. that S. should get up a co. 
to purchase & work a colliery which E. had power 
to sell ; that S. should sell to the co. for a certain 
price in cash & shares, & the balance, after paying 
preliminary expenses, should be equally divided. 
H. promoted the formation of a co. to purchase 
the colliery for £25,000 in cash & £25,000 in paid- 
up shares & induced six gentlemen to become 
directors, engaging that they should be at no 
expense. The arts, contained a clause empower- 
ing, but not binding, the directors to pay the 
preliminary expenses attending the formation of 
the co. Shortly before the co. was registered an 
agreement was made between S. & the directors 
that S. should receive £3500 for preliminary 
expenses. On this occasion he produced a list 
of preliminary expenses, but did not produce 
vouchers, & no inquiry was made of him as to 
whether he was entitled to receive anything under 
his arrangements with E. S. received £3200 
from E. & received out of the funds of the co. 
the £3500, out of which he paid the calls on the 
shares which the directors had taken to qualify 
them for the office. The co. having been ordered 
to be wound up : — Held : the directors were 
jointly & severally liable to repay to the co. the 
sum so ordered to be paid to S. for preliminary 
expenses, on the ground that the money was paid 
in order to provide the directors’ qualifications, 
for the directors had by their agreement with S. 
disqualified themselves for exercising a discretion 
as to the payment of preliminary expenses & had 
not used due care & caution in examining into the 
propriety of paying them, &, irrespective of the 
fact of their calls having been paid out of the 
money received by S., the payment to him was, 
under the circumstances, a misapplication of the 
funds of the co., for which they were liable under 
1862 Act, s. 165. — Re Englefield Colliery Co. 
(1878), 8 Ch. D. 388 ; sub nom. Re Englefield 
Colliery Co., Exp. Wingrove, 38 L. T. 112, C. A. 

Annotations: — Refd. Re Carriago Co-op. Assocn. (1884), 
27 Ch. D. 322. Mentd. Re Lady Forrest (Murchison) 
Gold Mine, [1901] 1 Ch. 582. 


save himself by showing that his 
action was also of benefit to the co. 
If the oiroumstances are such that hiB 
actions are equivocal, & open to two 
constructions, he must, seeing that he 
is in a fiduciary capacity, be prepared 
to show beyond all reasonable doubt 
the singlemindedness of his intentions. 
— Madden r. Dimond, Rudolph v. 
Maoey (1905), 12 B. C. R. 80.— CAN. 

h. Discretion not exercised — Damage 
to shareholder by wrong acts of directors . ] 
— Brown v. Stewart (1898), 1 F. (Ct, 
of Sess.) 316 ; 36 So. L. R. 221. — SCOT. 

8176 i. Acts ultra vires .} — A bye-law 
passed by co. directors fixing the 
remuneration of deft., held not to 


3175. .] — ( 1 ) Question whether directors had 

exercised their judgment & discretion as agents of 
the co. in making certain advances. 

(2) A summons seeking to make directors of a co. 
liable for misfeasance under 1890 (Winding up) 
Act, s. 10, should give some information as to the 
grounds upon which the application is based. 

(3) To make directors of a co. liable for misfeas- 
ance or breach of trust in relation to the co. On the 
ground of negligence in performing an act which is 
within their powers, it must be shown that they 
did not really exercise their judgment & discretion 
in the matter as agents of the co. — Re New 
MaSHON ALAND EXPLORATION Co., [1892] 3 Ch. 
577 ; 61 L. J. Ch. 617 ; 67 L. T. 90 ; 41 W. R. 
75 ; 8 T. L. R. 738 ; 36 Sol. Jo. 683. 

Annotation : — As to ( 2) Refd. Re Salo Hotel & Botanical 

Gardens, Exp. Hesketh (1898), 78 L. T. 368. 

3176. Acts ultra vires.] — The directors of a 
co. entered into an agreement with a firm of con- 
tractors under which the contractors agreed to 
execute certain works on behalf of the co. for a 
specified sum in debentures & fully paid shares of 
the co., & by means of a stipulated portion of 
those debentures & shares to carry out the pro- 
visions of certain contemporaneous agreements 
under which debentures & fully paid-up shares of 
the co. were to be made over to third parties 
without consideration. Each of the shareholders 
& debenture-holders for the time being of the co. 
took a benefit under one or other of the agree- 
ments : — Held : to the extent to which the 
contractors had been provided with debentures 
& shares to be made over to third parties without 
consideration, the transaction was ultra vires of 
the co. ; & the directors were liable to make good 
the loss occasioned thereby. 

If acting fairly, honestly, & reasonably, 
directors mistake the legal powers of their co., 
they may not be made answerable, either in an 
action or in a winding up. But if they in fact 
know, or with due care ought to have known, 
that the acts done are beyond the powers of the 
co., then if they do those acts even in the honest 
belief of necessity in the interests of the company, 
they take the risks of the consequences. — L ondon 
Trust Co., Ltd. v. Mackenzie (1893), 62 L. J. 
Ch. 870 ; 68 L. T. 380 ; 9 T. L. R. 201 ; 3 R. 597. 

Transactions at directors’ meetings.] — See Sub- 
sect. 7, E., post. 

3177. Satisfaction — Whether by set-off — Funds 
misappropriated.] — Re Anglo-French Co-opera- 
tive Society, Ex p. Pelly, No. 3347, post . 

3178. Capital misapplied ordered to be 

replaced.] — Re Exchange Banking Co., Flit- 
croft’s Case, No. 3284, post. 

B. For Misrepresentation. 

(a) In General. 

3179. Who entitled to relief — Whether share- 
holders individually or shareholders as a body.] — 

Turquand v. Marshall, No. 3283, post. 


have been confirmed by a general 
meeting of the co. Where a bye-law of 
a board of directors providing for their 
own remuneration lias not been 
sanctioned by the shareholders as pro- 
vided by Joint Stool? Cos. Act, s. 32 (4), 
payment of the remuneration is ultra 
vires the directors. Although the pay- 
ment might have been sanctioned by 
the co., if in fact the sanction has not 
been given, the payment may be 
recovered back.— -Canada Furniture 
Co. v. Banning, [1918] 1 W. W. R. 31 ; 
39 D. L. R. 313^- -CAN. 

8176 ii. — -pf ,} — A director of a co. in 
liquidation is not liable at the instance 
of a liquidator if he does not know of 


the breach of trust, as in this case 
making unsecured advances to another 
co., either before or at its occurrence 
& does not tacitly concur In its con- 
tinuance. — Caledonian Heritable 
Security Co, (Liquidator) v. Cur- 
ror’s Trustee (1882), 9 R. (Ct. of 
Sess.) 1115.— SCOT. 


k. 


Infringement of patent 


rights .] — Simpson, Ltd. & Liquidator 
v. Bearr (1908), 45 Sc. L. R. 424.— 
SCOT. 

PART III. SECT. 28, SUB-SECT. 6.— 

B. (a). 

1. Misrepresentation inducing pur- 
chase of shares.} — Cukwbn v. Yar 
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3180. Misrepresentation by chairman — In refer- 
ence to contract with managing director.] — Cowan 
V . Lascelles, No. 3504, post 

3181. Misrepresentation by co-director.] — A 

director of a co. is not liable for a fraud, such as 
the issue of a fraudulent prospectus of the co. 
committed by his co-directors or by any agent of 
the co. unless he has either expressly authorised 
or tacitly permitted its commission. — C argill v. 
Bower (1878), 10 Ch. D. 502 ; 47 L. J. Ch. 649 ; 
38 L. T. 779 ; 26 W. R. 716. 

Annotations : — Reid. Symonds 
364. Mentd. Capel v. Sin 
(1888), 57 L. J. Oh. 713; 

(1907), 24 T. L. R. 64. 

3182. Misrepresentation inducing purchase of 
shares — Civil liability.] — (1) After a resolution has 
been passed for winding up a co. voluntarily a 
shareholder cannot as a general rule obtain a 
compulsory order for winding up or an order for 
continuing tho voluntary winding up under super- 
vision. The only exceptions to the rule are where 
the resolutions has been passed fraudulently, or 
where creditors appear to support the petition. 

By the arts, of assocn. of a limited co. the 
directors were authorised, when it should appear 
to them that tho capital for the time being sub- 
scribed was sufficient for the purposes of the co., 
to allot the remaining unallotted shares among 
the shareholders in proportion to the number of 
shares then held by them, without receiving any 
money for them. When shares to the amount of 
one-fourth of the nominal capital had been allotted 
& paid up, the directors allotted the remaining 
three-fourths as fully paid up shares, among 
the existing shareholders without further con- 
sideration ; & petitioner became a purchaser of 
some of these shares in the market. The co. 
passed a resolution for a voluntary winding up 
& afterwards the petitioner presented a petition 
for compulsory winding up : — Held : (2) the 

provision in the arts, was highly improper ; (3) if 
it amounted to a fraud, it was a fraud upon 
petitioner in his individual capacity of purchaser 
of the shares & was not committed by or upon tho 
co. & therefore it was not within the scope of the 
winding-up Acts to give relief in respect thereof ; 
(4) if the alleged fraud could be proved the guilty 
party could be indicted for conspiracy. — Re 
Gold Go. (1879), 11 Ch. D. 701 ; 48 L. J. Ch. 281 ; 
40 L. T. 5 ; 43 J. P. 652 ; 27 W. R. 341, C. A. 

Annotations : — As to (2) Consd. London Trust Co. v. Mac- 
kenzie (1893), 62 L. J. Ch. 870. As to (3) Consd. Re 
National Distribution of Electricity Co„ (1902 J 2 Ch. 34. 
Refd. Re Ambrose Lake Tin & Copper Mining Co., Ex p. 
Taylor, Ex p . Moss (1880), 14 Ch. D. 390 ; Re British 
Seamless Paper Box Co. (1881), 50 L. J. Ch. 497 ; London 
Trust Co. v. Mackenzie (1893), 62 L. J. Ch. 870. 
Generally , Mentd. Re Phoenix Electric Light & Power Co. 
(1883), 48 L. T. 260 ; Re The Varieties, [1893] 2 Ch. 235 ; 
Re Bishop, [1900] 2 Ch. 254 ; Re Hadleigh Castlo Gold 
Minos, [1900] 2 Ch. 419 ; Re Haycraft Gold Reduction Sc 
Mining Co., [1900] 2 Ch. 230 ; Arnot v. United African 
Lands, [1901] 1 Ch. 518. 

3183. Conspiracy — Criminal liability.]— Re 

Gold Co., No. 3182, ante . 

Misrepresentation by servant or agent of com- 
pany.] — See Sub-sect. 0, F. (/), post. 

3184. What plaintiff must prove — Misrepre- 
sentations wilful & fraudulent— Plaintiff in fact 
deceived.] — To make a co. or its directors or secre- 
tary liable for misrepresentation made in the 
certificates or transfer of shares purchased from 


v. City Bank (1886), 34 W. R. 
l*s Ships Compositions Co. 
Lewis & Lewis v. Durnford 


a shareholder, the purchaser must show that he 
was in fact deceived, & that the misrepresentations 
were wilful & fraudulent. 

The capital of a railway co. that had been 
classified by Act of Parliament according to the 
respective priorities of the shares & stocks of which 
it was composed included £85,000, No. 1 preference 
stock, & £60,000 No. 2 preference stock. 

The directors, acting under a bond fide belief 
that they had power to issue stock that would 
rank with the No. 1 preference stock, issued 
£10,000 that was described in the certificates as 
No. 1 preference stock. In 1805, pltfs., without 
having seen these certificates, purchased this 
£10,000 stock, & a transfer in which it was also 
described as No. 1 Preference stock was sent to 
the co., & was returned to pltfs. with an indorse- 
ment by the secretary that coupons for such 
stock were held by him to meet the transfer. 
In 1869, pltfs. ascertained that the directors had 
no power to issue No. 1 preference stock, & in 
1870 it was declared by the Ct. of Chancery that 
this £10,000 stock ranked below the No. 2 prefer- 
ence stock. In 1874, pltfs. filed a bill against the 
co., the directors, & the secretary, to make them 
jointly & severally liable for the loss sustained by 
pltfs. through the misrepresentation of defts. 
The bill alleged that pltfs. bought the £10,000 
stock under the belief that it formed part of the 
£85,000 but tins allegation was not verified by 
affidavit, & pltfs. only swore that they bought 
it under the belief that it would rank with No. 1 
preference stock : — Held : no misrepresentation 
had been made to pltfs. by which they had been 
deceived, & even had they been deceived their 
delay in commencing proceedings would have 
disentitled them to relief. — Eaglesfield v. 
Londonderry (Marquis) (1870), 4 Ch. D. 693 ; 
35 L. T. 822 ; 25 W. R. 190, C. A. ; affd. (1878), 
20 W. R. 540. H. L. 

Annotations : — Refd. Phosphate Sewage Co. v. Hartmont 

(1877). 5 Ch. D. 394 ; Cargill v. Bower (1878), 10 Ch. D. 

502. Mentd. Yorkshire Ry. Waggon Co. v. Maolure & 

Cornwall Minerals Ry. (1881), 45 L. T. 747 ; Doeley v. 

Lloyds Bank, [1912] A. C. 756. 

3185. Representation made with intention 

of being acted on.] — In an action for deceit it is 
incumbent on pltf, to prove actual fraud. There- 
fore where the managing director of a co., without 
any fraudulent intention, made a statement 
which was not true as to the receipt of information 
affecting the prospects of the co., whereby a share- 
holder in the co. was induced to sell his shares at 
a lower price than he would have obtained if it 
had been known that the information had been 
in fact received : — Held : an action against the 
director to recover the difference between the 
price actually received for the shares, & the price 
which would have been received if the director 
had not denied that he possessed the information 
which he had in fact received, could not be 
maintained. — T ackey v. McBain, [1912] A. C. 
180 ; 81 L. J. P. 0. 131 ; 100 L. T. 220, P. C. 

See , generally j Misrepresentation & Fraud. 

3186. Measure of damages — Money advanced or 
debenture insufficiently secured.] — Where the 
directors of pltf. co. had been induced by the 
fraudulent misrepresentation of deft., who was 
one of their number, to make an advance out of 
the funds of pltf. co. on the security of a second 


Yean Land Co. (1891), 17 Y. L. R. 64, 
745.— AUS. 

m. .] — A person Induced to 

take shares in a co. by the misrepre- 
sentation of the directors may bring 
an action in deceit personally against 
the directors Sc obtain damages but 


ho cannot bring an action of deceit 
against the co. — Western Bank ••of 
Scotland v. Addib (1867), 5 Macph. 
(Ct. of Soss.) 80 ; L. R. 1 Sc. & Div. 
145.— SCOT. 

n. Misrepresentation of law.] — A 
representation by the directors of a co. 


that they arc authorised to buy & hold 
shares in another co. is a representation 
of law upon which, if untrue, they 
cannot be made personally liable. — * 
McIntyre v. Swyny (1893), 14 

N. S. W. L. Ii. 436.— AUS. 
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Sect, 28. — Directors: Sub-sect, 0, B. (a), (6), (c) <£? 
(d) t tfc C. (a ).] 

debenture issued by another co. in which deft, 
was personally interested, & in the result the 1 ** 
debenture proved to be an insufficient security, 
so that loss was occasioned to the pltf. co. : — 
Held: the measure of damages to which pltf. 
co. was entitled was the difference between the 
money advanced by it & the value of the debenture 
at the date of issue. — Exploring Land & 
Minerals Oo., Ltd. v. Kolckmann (1905), 94 
L. T. 234, 0. A. 

(6) In Prospectus . 

See Sect. 8, sub-sect. 3, D., ante . 

(c) To secure Stock Exchange Quotation. 

3187. Civil liability— To v purchaser.] — B. the 
chairman of a mining co., by falsely representing 
to the Stock Exchange that two-thirds of the 
shares had been taken & paid upon, procured the 
stock to be entered in the official list. S. a 
stranger, knowing the rule, that such stock was 
not admitted into such list unless two-thirds of 
the capital had been paid up, & seeing the stock 
so entered, & relying on the insertion having been 
procured by honest means, bought some shares 
from a jobber on the Exchange : — Held : S. 
had a right of action against B. for the fraudulent 
representation, & there was evidence for the 
jury of the fraud. — Bagshaw v. Seymour (1858), 
32 L. T. O. S. 81, H. L. 

Annotations : — Folia. Bedford v. Bagwhaw (1859), 4 H. & 

N. 538. Gonsd. Peek v. Gurney (1873), L. R. 6 H. L. 377. 

3188. .]— By the rules of the Stock 

Exchange for 1853, the committee, will not fix 
a settling day for the shares in a mining co., or 
permit the same to be inserted in the official list, 
unless it has been represented to them that the 
subscription list is full, with the exception of such 
shares as are reserved for special purposes, & 
that not less than two-thirds of the scrip have 
been paid upon. Deft., one of the directors of 
a mining co., formed to consist of 100,000 shares 
of £1 each fully paid up, having in conjunction 
with others falsely & fraudulently caused it to bo 
represented to the committee of the Stock 
Exchange that 41,711 shares had been allotted, 
& that £40,911 was in the hands of the co.’s 
bankers, having been paid upon the scrip, 40,000 
shares being reserved, as the price to be paid for 
certain land, & 19,000 for distribution in the 
colony, the committee caused a settling day to 
be appointed & the shares to be quoted in the 
official list, Pltf. knowing the rule of the Stock 
Exchange &, from seeing the shares quoted, 
believing that two-thirds of the scrip had been 
paid upon, bought on the Stock Exchange from 
third persons 200 shares in that belief. It was 
proved that no more than 19,183 shares were 
allotted & only 7000 were ever paid upon, 
& that deft, knew this at the time of the repre- 
sentation to the Stock Exchange. The shares 
turned out to be valueless : — Held : an action 
was maintainable by pltf. against deft, for the 


false & fraudulent representation made by him. — 
Bedford v. Bagshaw (1859), 4 H. & N. 538 ; 
29 L. J. Ex. 59 ; 33 L. T. O. S. 137 ; 157 E. R. 951. 

Annotations : — Gonsd. Peek v. Gurney (1873), L. R. 6 H. L. 
377. Retd. Barry v . Croskey (1881), 2 John. & H. 1 ; 
Richardson v. Sylvester (1873), 43 L. J. Q. B. 1 ; Salaman 
v. Warner (1891), 64 L. T. 598. Mentd. Swift v. Winter- 
botham (1873), L. R. 8 Q. B. 244. 

3189. Damages arising from business being 

improperly continued.] — Re Kingston Cotton 
Mill Co. (No. 2), No. 3280, post. 

3190. Criminal liability.] — Defts. were indicted, 
as directors & promoters or a certain co. called the 
Eupion Fuel & Gas Company, Ltd., for conspiring 
to induce the members of the committee of the 
Stock Exchange to order a quotation of the shares 
of the co., “ & thereby to induce & persuade 
divers of the liege subjects of our lady the Queen 
who should thereafter try & sell the shares of the 
co. to believe that the co. was duly formed & 
constituted, & had in all respects complied with 
the rules & regulations of the Stock Exchange 
so as to entitle the co. to have their shares quoted 
in the official list of the Slock Exchange ” : — 
Held : the indictment disclosed an indictable 
offence. — li. v. Aspinall (1876), 2 Q. B. D. 48 ; 
40 L. J. M. C. 145 ; 30 L. T. 297 ; 42 J. P. 52 ; 13 
Cox, C. C. 503 ; sub nom. Aspinall v. R., 25 
W. R. 283, C. A. 

Annotations : — Retd. Bradlaugh v. R. (1878), 3 Q. B. D. 607 ; 
Scott v. Brown, Dooring, McNab, Slaughter & May v. 
Brown, Dooring, McNab, [1892] 2 Q. B. 724. Mentd. 
II. v. Stroulger (1886), 17 Q. B. D. 327 ; Salaman v. 
Warner (1891), 65 L. T. 132 ; R. v. Silverlock, [1894] 
2 Q. B. 766 ; R. v. Whitaker, [1914] 3 K. B. 1283. 

See, generally , Criminal Law & Procedure, 
Yol. XV., pp. 1015 et seq . 

See, also , Bankers & Banking, Vol. III., 
pp. 171, 200, Nos. 291, 780. 

(d) Misleading Reports and Balance-Sheets . 

3191. To whom reports addressed.] — Scott v. 
Dixon (1859), 29 L. J. Ex. 02, n. 

Annotations : — Gonsd. Re Liverpool Borongli Bonk, 
Duranty’s Case (1858), 26 Beav. 268. Distd. Bedford v. 
Bagshaw (1859), 4 H. 8c N. 538. Gonsd. Peek v. Gurney 
(1873), L. R. 6 H. L. 377. Refd. Bale t\ Cleland (1864), 
4 F. & F. 117 ; R. v. Most (1881), 50 L. J. M. G. 113. 

3192. Civil liability — Whether action lies — 
General rule.] — D. So other directors of a bank 
systematically published false & fraudulent reports, 
& made dividends purporting to be out of profits, 
while in reality the bank was insolvent : — Held : 
an action lay against D., at the suit of a share- 
holder, to recover damages for loss sustained in 
purchasing shares on the faith of such reports, 
So also to recover damages for misconduct in mis- 
applying the funds while the shareholder continued 
to hold the shares. 

The true test'as to whether an individual share- 
holder can sue a director for misconduct is, if 
the transaction is such that the body of the 
shareholders could not have sanctioned it ; if 
they could not, as for example where false reports 
are made, then such action lies, for it is an injury 
to each individual shareholder, who was or might 
be deceived. — D avidson v. Tulloch (1800), 


PART III. SECT. 28, SUB-SECT. 0.— 

B. (d). 

o. Civil liability *— Whether action 
lies — Indifference or recklessness.}— In 
an action of deceit against directors of 
a co., for putting forth false state- 
ments in a balance-sheet, by means of 
which the pltf. was induced to take 
shares which entailed a loss upon him, 
defts. are liable if they made the state- 
ments, being indifferent or reckless as 
to whether they were true or false, 
although they may not have actually 


known them to bo false. — Pater- 
noster v. Haokett (1880), 6 V. L. R. 
232, 396.— AUS. 

p. Issue of deceptive 

balance-sheet .] — An original share- 
holder of a oo. brought an action 
against ono of the directors, for 
damages sustained by the pursuer in 
having been induced to purchase 
additional shares, by false 8c fraudulent 
representations in the annual report 
presented to the shareholders, to the 
effect that the co. was prosperous, 


while in reality it was the reverse : — 
Held : the action was relevant as 
against the director.— -Cullen v. John- 
ston (1861), 23 Dual. (Ct. of Sess.) 
574 ; 33 Sc. Jur. 162.— SCOT. 

q. .] — A share- 

holder in a co. brought an aotion 
against the co. & directors for 
declarator that defenders were not 
entitled to issue balance-sheets In 
which the stock in hand was entered at 
less than its true value with the obieot 
& result of concealing that profits had 




Part III. — Companies under Companies (Consolidation) Act, 1908, etc. 487 


2 L. T. 97 ; 6 Jur. N. S. 543 5 8 W.B, 309 ; 3 
Macq. 783, H. Xj. 

Annotations : — Conil. Arkwright v. Newbold (1881), 17 
Ch. D. 301 ; Peck i\ Derry (1887), 37 Ch. D. 541. Reid. 
Twyoross v. Grant (1877), 2 0. P. D. 469. Mentd. Orr 
v. Glasgow, Airdrie & Monklands Ry. (I860), 2 L. T. 650 ; 
Waddell v. Blookey (1879), 4 Q. B. D. 678. 

3193. Representation made without 

knowledge of untruth — Directors guilty of gross 
negligence.] — Except in cases where a contract has 
been entered into, a party is not liable to an action 
for making a false representation to another, by 
which damage accrues to that party, unless the 
representation be made under circumstances 
which render it morally fraudulent, Sc therefore, 
where the directors of a joint-stock bank adopted 
& published a false report of the state of the co., 
which had been drawn up by one of its officers, Sc 
stated to bo in a flourising condition, by which 
pltf. was induced to take shares in the co., which 
statement afterwards turned out to be false ; 
& the jury found that the directors had been guilty 
of gross negligence, but he had not acted with a 
fraudulent intention: — Held: (1) no right of 
action lay against them ; (2) in order to constitute 
such moral fraud, it was not necessary to prove 
that deft, knew the representation to be untrue ; 
it was sufficient if he had grounds for believing 
it to be so. — T aylor v. Ashton (1843), 11 M. & W. 
401 ; 12 L. J. Ex. 363 ; 7 Jur. 978 ; 152 E. R. 860. 
Annotations .'—As to (1) Consd. Eastwood v. Bain (1858), 

28 L. J. Ex. 74 ; Derry v. Peek (1889), 14 App. Cas. 337. 
Refd. Denton v. G. N. Ry. (1856), 5 E. & B. 860 ; He 
Agra & Mas ter man ’s Bank, Ex p. Asiatic Banking Corpn. 
(1807), 16 L. T. 162 ; Joliffon. Baker (1883), 11 Q. B. D. 
255 ; Ryan v. Oceanio Steam Navigation Co., O’Connell 
v. Same, Scanlon v. Same, O'Brien v. Same, [19141 3 
K. B. 731. As to (2) Refd. Gerhard v . Bates (1853), 

2 E. & B. 476 ; Higgins u. Samels (1862), 2 John. & H. 
460 ; Derry v. Peek (1889), 14 App. Cas. 337, 

3194 . Fraudulent intent to deceive.] — 

Burnes v . Pennell, No. 3625, post. 

3195 . Report originally true becoming 

untrue.] — Directors are not justified in using 
reports which were true at the time they were 
made, as inducement to persons to buy shares, 
at a time when they have become untrue. — New 
Brunswick & Canada Bailway Sc Land Co. v. 
CONYBEARE (1862), 9 H. L. Cas. 711 ; 31 L. J. Ch. 
297 ; 6 L. T. 109 ; 8 Jur. N. S. 575 ; 10 W. R. 
305 ; HE. R. 907, H. L. ; revsg . S. C. sub nom . 

CONYBEARE V. NEW BRUNSWICK & CANADA RAIL- 
WAY & Land Co. (1860), 1 De C. F. & J. 578, L, JJ . 

Annotations: — Refd. Kiseli v. Contral Ry. of Venezuela 
(1865), 3 De G. J. & Sin. 122 ; McKeown v . Boudard 
Peveril Gear Co. (1896), 74 L. T. 310. Mentd. He Leeds 
Banking Co., Ex p. Barritt (1865), 5 Now Rep. 460 ; 
Western Bank of Scotland v. Addle, Addle v. Western 
Bank of Scotland (1867), L. R. 1 Sc. & DJv. 145 ; A.-G. 
v. Ray (1874), 9 Ch. App. 402, n. ; He Coal Economising 
Gas Co., Govor'e Case (1875), L. R. 20 Eq. 114 ; Houlds- 
worth v. City of Glasgow Bank (1880), 5 App. Cas. 317 ; 
Hambro v. Burnand, [1903] 2 K. B. 399. 

3196. Criminal liability.] — Burnes v . Pennell, 
No. 3625, post . 

3197 . Conspiracy — Issue of untrue balance 

sheet.] — On an indictment for a conspiracy to 
defraud, by false representations of solvency, defts. 
may be convicted who had no knowledge of the 


transactions, which resulted in insolvency, provided 
they were aware of the result, Sc concurred in the 
representations in furtherance of the common 
design, even although they did so with no motive 
of particular benefit to themselves. 

Overt acts in conspiracy, though not neces- 
sarily laid, & if laid not proved as against all 
defts., may be looked at as showing the object of 
the conspiracy. 

The information charged defts., intending to 
deceive, defraud Sc prejudice such of the share- 
holders of the Royal British Bank as were not 
aware of the true state of the affairs of the bank, 

& to induce the Queen’s subjects to become 
customers Sc creditors of the bank, Sc to purchase 
& hold shares therein, did conspire falsely Sc 
fraudulently to publish Sc represent that the bank 
Sc its affairs had been, during the year ended 
Dec. 31, 1855, Sc then were, in a sound Sc pros- 
perous condition, producing profits divisible among 
the shareholders, they, defts., then well knowing, 
as the fact was, that the bank Sc its affairs had 
been during that year, Sc then were, in an unsound 
Sc unprosper ous condition, not producing any 
profit divisible among the shareholders. 

One overt act alleged was the publication Sc 
distribution of a balance-sheet purporting to give 
a true statement of the condition Sc affairs of the 
bank for the year ending Dec. 31, 1855 : — Held : 
though some of defts. were aware of the insolvent 
state of the bank, & concurred in the balance- 
sheet Sc the dividend with a view to induce 
persons to retain or to purchase shares in the bank, 
in the hope, or even belief, that they might 
thereby rescue the bank from its difficulties, they 
were in point of law guilty of the offence charged 
in the information ; Sc with respect to each of the 
three there was evidence from which the jury were 
justified in finding the guilty knowledge Sc con- 
cert. — R. v. Esdaile (1858), 1 F. Sc F. 213. 

Dividends passed by shareholders on faith of 
misrepresentations.] — See No. 3283, post. 

Balance-sheets passed at meetings where director 
not present.] — See Sub-sect. 7, post . 

Liability of company— To stranger mislead by 
misrepresentation.] — See No. 4623, post. 

C. In Respect of Gifts. 

(a) Of Qualification Shares. 

3198. Price of qualification shares— Paid by 
promoter — Liability to refund.] — The promoter of 
a co. secretly agreed to give each of four directors, 
who subscribed the memorandum, ten £10 shares 
or the money for them. % 

After registration, a cheque for £400 was paid 
to him by resolution of the directors, as money 
due to him from the co., under an agreement set 
out in the arts., & he handed the cheque to one of 
the four directors, to divide the amount, according 
to the secret agreement. 

On an application by the official liquidator under 
1862 Act, s. 165 -.—-Held : the four directors were 
jointly & severally liable to repay the £400 with 


boon earned in excess of those shown 
in the balance-sheets ; & for interdict 
against the issue of such balance-sheets. 
Pursuer did not charge directors with 
fraud, & he admitted that the balance- 
sheets had been passed by the auditors 
& approved by general meeting of the 
co., but he averred that the actings 
complained of were ultra vires : — Held : 
the action fell to be dismissed on the 
ground that the valuation of the stock 
was a matter within the discretion of 
the directors, subject to the approval 
of the shareholders, Sc that there was 
no relevant averment that the co. or 


the directors had acted ultra vires . — • 
Young v. Brownlee & Co., Ltd., 
[1911] S. C. 677.— SCOT. 

r. — - Directors guilty of 

gross nealif fence .] — The truth of a 
report by directors depended on the 
value of the securities held, which 
consisted of stocks of other companies. 
Nothing inconsistent with the report 
appeared in the books of the company, 
wmch were kept in the ordinary way. 
but the value of the stocks was variable. 
& comparison with the prioes current 
would have shown that at the date of 
the report the securities had greatly 


fallen in value : — Held : gross neglect 
on the part of the directors in making 
proper investigations into the stato 
of a company coupled with reporting to 
the shareholders that, investigation had 
been made, will render the representa- 
tions in the report false. — National 
Exchange Co. ok Glasgow v. Drew & 
Dick (I860), 23 Dunl. (Ct. of Soss.) 1. 
—SCOT. 

s. Criminal liability — Director surety 
— Untrue statement of his affairs.] — 
R. v . Cohen (1915), 33 O. L. R. 340 ; 
8 O. W. N. 110 ; 25 D. L. R. 510.— 
CAN. 
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Sect* 28# — Directors : Sub-sect, 6, C, (a) & (6).] 


interest at 5 per cent. — Re London & Provincial 
Starch Co. (1809), 20 L. T. 390. 

3199. Value of shares at time of 

purchase.] — M., who was a director of a co., 
received from the promoters a present of £1,000 
to buy his qualification shares. M. duly paid for 
the shares with, the £1,000, 3c by his assistance the 
co, was formed & registered for the purpose of 
purchasing from the promoters a quarry which 
belonged to them. The co. afterwards went into 
liquidation, & M. offered to give up the shares. It 
was admitted that at the time M. bought the shares 
they were worth £1,000 : — Held : he must pay to 
the liquidator the £1,000, with interest at five per 
cent, from the date when he received the gift. — 
Re Drum Slate Quarry Co., Ltd., McLean’s 
Case (1885), 55 L. J. Ch. 36; 53 L. T. 250; 1 
T. L. It. 600. 


3200. Out of profit on sale of property 

to company.] — O., being asked by K., a promoter 
of a co., to become a director of the co., the qualifi- 
cation for which was the holding of fifty shares of 
£10 each, declined to do so, & then K. offered to 
provide the qualification for him. O., under these 
circumstances, consented, & N., another of the 
promoters, out of the profit which he made by the 
sale of certain property to the co., paid up fifty 
shares in full for O. There was no completed 
agreement for sale of the property by N. to the co. 
before O. became a director. The co. having 
been ordered to be wound up, an application was 
made by the official liquidator, under 1802 Act, 
s. 165, for an order that O. should repay the £500 
paid-up for him by N. as being money of the co. 
retained by O. : — Held : the sale by N. to the co. 
not being repudiated, no such order could be made. 
— Re Masons’ Hall Tavern Co., Ltd., Orgill’s 
Case (1869), 21 L. T. 221, L. J. 

Annotation Dbtd. Re Canadian Oil Works Corpn., Hay’s 

Caso (1875), 10 Ch. App. 593. 

3201. By way of Indemnity after 

qualification.] — A promoter acting in the interests 
of the vendor entered into a secret agreement with 
A., in order to induce him to become a director, 
to buy back at par at any time when required the 
shares which A. was bound to take up to qualify. 
A. having become a director, & having duly quali- 
fied, received back from the promoter the price 
of the shares at par at a time when they had 
become valueless : — Held : A. was guilty of a 
misfeasance under 1862 Act, s. 165, in accepting 
a secret indemnity from a promoter, & that he 
was accountable to the co. for the value of that 
indemnity, which was in this case the price of the 
shares at par. — Re North Australian Territory 
Co., Archer’s Case, [1892] 1 Ch. 322 ; 61 L. J. Ch. 
129 ; 65 L. T. 800 ; 40 W. R. 212 ; 8 T. L. R. 
90; 36 Sol. Jo. 91, C. A. 


Annotations ; — Apld. Re London & South Western Canal 
[1911] 1 Ch. 346. Refd. Howland v. Chapman, Itowlant 
v. Corrie, Rowland v. Corrie, Rowland v. Brandreth (1901) 
17 T. L. R. 669 ; Kregor v. Hollins (1913), 109 L. T. 225. 


Whether shares taken as fully-paid.] 

See Sub-sect. 2, ante, 

3202. Paid out of purchase-money payabii 

to vendor to company — Liability to refund.]— 

Before the formation of a co. for the purchase o 
certain property the vendors agreed with H. thai 
he should become a director, they providing hin 
with the forty shares necessary to qualify him 
He thereupon signed the memorandum of assocn 
in respect of forty shares & became a director 
At a meeting of directors cheques were drawn or 
the bankers of the co. & given to the vendors ir 
payment of part of the purchase-money. Om 


of these cheques being for the same amount as 
that due on H.’s shares was given by the venders 
to H., & was by him paid in to his own bankers. 
He then drew a cheque on his own bankers, & 
gave the cheque to the co. in payment of the sum 
due on his shares. The co. was afterwards 
ordered to be wound up: — Held: (1) H. being 
a director of the co., could not retain money 
so paid him by the vendors ; (2) the money had 
never ceased to be the money of the co. ; (3) there 
had in fact been no payment by H. of the money 
due in respect of the shares ; (4) he was liable as 
a contributory in respect of these shares. — Re 
Canadian Oil Works Corpn., Hay’s Case (1875), 
10 Ch. App. 593 ; 44 L. J. Ch. 721 ; 33 L. T. 460 ; 
24 W. R. 191, L. JJ. 

Annotations : — As to { 1) Consd. Re North Australian Ter- 
ritory Co., Archer's Case, [1892] 1 Ch. 322. Reid. Re 
Morvah Consols Tin Mining Co., McKay's Case (1875), 
2 Ch. D. 1 ; Re Englefleld Colliery Co. (1878), 8 Ch. D. 
388 ; Re Ambrose Lake Tin & Copper Mining Co., Ex p. 
Taylor, Ex p. Moss (1880), 14 Ch. D. 390 ; Kregor v . 
Hollins (1913), 109 L. T. 225. As to (2) Refd. Re Canadian 
Oil Works Corpn., Eastwiek’s Case (1876), 45 L. J. Ch. 
225 ; Re Carriage Co-op. Assocn. (1884), 27 Ch. D. 322 ; 
Lister v. Stubbs (1890), 45 Ch. D. 1. As to (3) Consd. Re 
lCupion Fuel & Gas Co., ABpinall’s Case (1877), 36 L. T. 
362. Distd. Lister v. Stubbs (1890), 45 Ch. D. 1. As to 
(4) Refd. Re Wedgwood Coal & Iron Co., Anderson’s Case 
(1877), 7 Ch. D. 75. 

3203. Without knowledge of director.] 

— Re Canadian Oil Works Corpn., Eastwick’s 
Case, No. 2950, ante, 

3204. Paid out of sum voted for preliminary 

expenses — Sum voted without exercise of discretion.] 

— Re Englefield Colliery Co., No. 3174, ante, 

3205. Qualification shares — Voted gratuitously to 
themselves.] — (1) On a petition to wind up a co. 
by a debenture holder where the co. admitted the 
validity of the debenture, but contended that the 
interest was only payable out of profits, the ct. 
took upon itself to decide the dispute at the 
hearing of the petition, & made the winding up 
order without waiting till the debt had been 
established at law. 

(2) Semble: directors voting to themselves gratui- 
tously the number of shares required as a qualifica- 
tion, will, on the co. being wound up, be rendered 
liable to the full amount of such shares. — Re 
Imperial Silver Quarries Co., Ltd. (1868), 16 
W. R. 1220. 

3206. Transferred as fully-paid by vendor 

or promoter — Transfer before contract for purchase 
adopted — Extent of liability.] — A director of a co. 
received from one of the promoters a number of 
paid-up shares sufficient to qualify him as a director, 
& then took an active part in carrying out a condi- 
tional contract for the purchase by the co. of a 
colliery belonging to the promoters, & for pur- 
chasing & working which the co. was formed : — 
Held : the director was liable, under the 1862 Act, 
s. 165, to pay to the liquidator the value of the 
shares ; & in the present case the shares were to be 
taken as having been worth their nominal amount. 
— Re Caerphilly Colliery Co., Pearson’s 
Case (1877), 5 Ch. D. 336 ; 40 L. J. Ch. 339 ; 25 
W. R. 618, C. A. 

Annotations : — Folld. Re Eskern Slate & Slab Quarries Co., 
Clavke & Heldon’s Case (1877), 37 L. T. 222. Consd. 
Re Caerphilly Colliery Co., Ormerod's Case (1877), 37 
L. T. 244 ; Re Wedgwood Coal & Iron Co., Anderson's 
Case (1877), 7 Ch. I). 75. Apld. Nant-y-glo & Blaina 
Ironworks Co. v. Grave (1878), 12 Ch. D. 738 ; Re West 
Jewell Tin Mining Co., Weston's Case (1879), 10 Ch. D. 
579. Consd. Re North Australian Territory Co., Archer's 
Case, [1892] 1 Ch. 322 ; Kregor v. Hollins (1913), 109 
L. T. 225. Refd. Re Sir John Mooro Gold Mining Co. 
(1877). 25 W. R. 900 ; Re Ambrose Lake Tin & Copper 
Mining Co., Ex p. Moss, Ex p . Taylor (1879), 49 L. J. Ch. 
459, n. ; Re Milan Tram. Co., Ex p. Theys (1882), 22 
Ch. D. 122 ; Re Drum Slate Quarry Co., McLean's Case 
(1885), 55 L. J. Ch. 36. 
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3207* Contract for allotment of 

fully-paid shares not registered.] — By the condi- 
tional contract for the sale of a colliery to a co., 
part of the purchase-money was to be paid to the 
vendors in fully paid-up shares in the co. This 
contract was not registered. H., one of the 
vendors & promoters of the co., made 0. a 
gratuitous present of a number of vendor’s shares 
sufficient to qualify him as a director. After the 
contract had been adopted & completed, O. was 
elected a director, & from that time acted as 
director until the winding up of the co. : — Held : 
(1) the transaction between H. & O. amounted to 
a hiring of O.’s services as a director to act in the 
interests of H. ; (2) O. had thereby committed a 
misfeasance within 1802 Act, s. 105, & was 
liable to pay the liquidator the nominal value 
of the shares. — Re Caerphilly Colliery Co., 
Ormerod’s Case (1877), 37 L. T. 244 ; 25 W. It. 
705. 

Annotation: — As to (1) Reid. Kregor v. Hollins (1013), 109 

L. T. 225. 

3208. .] — -The principles 

laid down in McKay's Case , No. 3559, post , & 
Pearson's Case , No. 3200, ante , viz., that a director 
being in a fiduciary position to his co. cannot 
retain a consideration received by him from the 
promoters as an inducement to become a director ; 
&, if the consideration has been a gift of fully 
paid-up shares, that he may be compelled not only 
to restore the shares, but to account to the co. for 
the highest value to be attributed to them since 
they have been in his possession are equally 
applicable to proceedings in an action by the co. 
to recover the value of the shares, as proceedings 
under 1802 Act, s. 165, for the same purpose. 
The director is further chargeable with interest 
on the highest value of the shares. Previously 
to the incorporation of a co. fifty fully paid- 
up ordinary shares were offered to G. by the pro- 
moters to induce him to act as a director. G. 
consented to act as a director, & fifty shares of 
£100 each, part of a large number of paid-up 
shares retained as commission by the promoters 
on the sale of the works to the co., were trans- 
ferred into his name without any consideration. 
G. acted as director for three years, & assisted in 
carrying into effect the contracts for purchase, 
but was not aware of the amount of commission 
retained by the promoters. In 1871 these 
ordinary shares were quoted at £80 a share. In 
1874 G. ceased to be a director. In 1877, when 
these shares were only quoted at £1 per share, the 
co. commenced an action against G., claiming 
a declaration that he was a trustee of these 
fifty shares for the co., or of the value of them at 
the election of the co. with interest, & for an 
account : — Held : (1) G. was a trustee of these 
shares for the co. ; (2) restitution of these shares 
was not sufficient ; (3) as the co. had elected to 
take the value of these shares, G. must pay to the 
co. £80 per share on each of the shares transferred 
to him, with interest at 4 per cent, from the date 
of transfer, & the costs of the action. — Nant-y- 
glo & Blaina Ironworks Co. v. Grave (1878), 
12 Ch. D. 738 ; 38 L. T. 345 ; 20 W. R. 504. 
Annotation : — As to (3) Folld. London Trust Co. v, Mackenzie 

(1893), 62 L. J. Ch. 870. 


PART III. SE0T. 28, SUB-SECT. 8.— 

0. (b). 

8213 i. Money as consideration for 
becoming director — Received from pro- 
moter* ] — The prospectus of a co. set forth 
the name of A. as a director, Sc that the 
co. had been formed for the purchase of 
oertain mines at the price of £125,000. 
A. received £10,000 of the price from 


3209* Knowledge of directors — Joint 

& several liability .] — Re Carriage Co-operative 
Supply Assocn., No. 2950, ante. 

3210. Subsequent offer to pay for 

shares — Payment accepted as advance — Right of 
set-oi !.] — Re Carriage Co-operative Supply 
Assocn., No. 2956, ante. 

3211 . Shares held on trust for transferor.] 

— Directors who accept & hold their qualification 
shares in trust for & at the will of the promoter, 
to whom they hand blank transfers, are guilty 
of misfeasance, & the measure of damages is the 
highest value of the shares during their holding. — * 
Re London & South Western Canal, Ltd., 
[1911] 1 Ch. 340 ; 80 L. J. Ch. 234 ; 104 L. T. 
95 ; 18 Mans. 171. 

Whether shares taken by director as 

fully-paid.] — See Sub-sect. 2, ante. 

3212. Allotted as fully-paid — On nomination 

of vendor to company — Under provision in articles.] 

— A co. was formed for the purpose of carrying 
out a preliminary agreement to purchase from 
C., a promoter, certain slate quarries, the purchase- 
money to be paid partly in cash & partly in fullv 
paid-up shares. The agreement was registered. 
The arts, of assocn. appointed A. one of the first 
directors, & provided that a director should be 
qualified by holding fifty shares. Art. 14 provided 
that it should be lawful for (J. “ to give shares 
to the directors, or any other persons, for the 
purpose of promoting the co.” At a meeting of 
the directors, at which A. was present, fifty of the 
vendor’s shares were, at the request of C., allotted 
to A., & registered in his name as fully paid up. 
Nothing was, in fact, paid for them. The co. 
was afterwards ordered to be wound up : — Held : 
(1) the arrangement contained in art. 14 was 
fraudulent ; (2 ) A . had been guilty of a misfeasance 
in relation to the co., & was liable under 1862 Act, 
s. 105, to pay to the liquidator the value of the 
shares. — Re Eskern Slate & Slab Quarries 
Co., Ltd., Clarke & Helden’s Cases (1877), 37 
L T 222 

Whether shares taken by director 

as fully-paid.] — See Sub-sect. 2, ante. 

By vote of directors themselves .] — See 

No. 3205, ante. 

(b) Other Gifts. 

3213. Money as consideration for becoming di- 
rector — Received from promoter.] — (1) A summary 
order was made under 1802 Act, s. 165, that 
directors who had received from the promoter 
of the co. sums of money in consideration of their 
becoming directors which sums he had paid out of 
the money of the co. should repay the money 
which they had so received. 

(2) A similar order was made that the directors 
should repay money which they had paid them- 
selves as their fees, after a petition had been 
presented to wind' up the co. &> notice had been 
served on them not to part or deal with the money 
of the co.— Be Brighton Brewery Co., Hunt’s 
Case (1808), 37 L. J. Ch. 278 ; 10 W. R. 472. 
Annotation : — As to (1) Refd. Madrid Bank v. Pelly (1869). 

L. II. 7 Eg. 442. 

See, also , Nos. 3200—3208, ante . 

poctus or memorandum of assoon. as 
a consideration for the £10,000 ; Sc 
that A. B. standing in a fiduciary 
relation to the co., from the date when 
ho agreed to become a director, could 
not enter into a contract with the 
vendor for his own benefit. — Hender- 
son v. Huntington Copper & Sulphur 
Co. (1877), 5 R. (Ct. of Sess.) 1 ; 15 
So. L. R. 217.— SCOT. 


the vendor of the mines in considera- 
tion, as he alleged, of certain services 
rendered Sc to be rendered by him to 
the co. . , 

In an action by the co. against A. 
for repetition of the £10,000 : — Held : 
the oo. were entitled to recover, in 
respect that the true price of the mines 
was only £115,000, Sc that A.'s ser- 
vices were not set forth in the pros- 
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Sect . 28. — Directors : Sub-sect, 6, C. (b) & D . («).] 

3214. Costs — Received from promoters.] — The 
arts, of assocn. of a banking co., with a nominal 
capital of £1,200,000 in 00,000 shares, of which the 
prospectus stated that the first issue would be 
30,000, empowered the directors to commence 
business as soon as they should think fit, notwith- 
standing the whole capital might not have been 
subscribed for, & provided that upon the first 
allotment of shares £10,000 should be paid to the 
promoters. When only 5,000 shares had been 
subscribed for, & before the co. was in a situation to 
commence business, the directors allotted the 
shares & paid £5,000 to the promoters, who 
immediately paid to four of the directors £500 
apiece. The co. having been ordered to be wound 
up : — Held : the directors could not be charged 
with the money paid to the promoters, but that 
each of the four directors must repay to the co. 
the £500 received by him from the promoters. 
Where a co. in course of liquidation is ordered to 
pay costs, such costs are not to be proved as a 
debt in the winding up, but are payable in full 
out of the assets of the co. — M adrid Bank v . 
Belly (1809), L. It. 7 Eq. 442 ; 21 L. T. 13 ; 33 
J. P. 590. 

Annotation : — Reid. He Imperial Land Co. o£ Marseilles 

(1870), 22 L. T. 698. 

3215. Fully-paid shares — Received from vendors 
& co-director as promotion money — Contrary to 
terms of prospectus.] — The prospectus issued by 
the promoters of a projected co. stated that the 
purchase money to be paid by the co. to the 
vendors was £32,500, of which £15,000 was to be 
paid in 3,000 fully paid-up shares, & that “ the 
remuneration of the directors will be paid by the 
shareholders, & it is proposed that they should 
be paid only by a commission on the profits made, 
no promotion money whatever being paid to them 
by the co., & all formation expenses being paid 
by the vendors.” The £32,500 was the real price 
originally agreed to be paid to the vendors. 
Shortly after the registration of the co. the 
vendors, who were two of the first directors of the 
co., transferred 800 of their vendors’ paid-up 
shares to their co-directors in pursuance of an 
understanding which existed at the time the 
prospectus was issued, but which was not disclosed. 
The shares were so transferred as promotion money, 
& in order to induce them to continue directors. 
In an action by a shareholder against the directors, 
claiming damages, on the ground that he had been 
induced to take his shares in the co. by the fraudu- 
lent misrepresentations contained in the above 
paragraph of the prospectus, & on the faith of 
which he had taken his shares : — Held: (1) the 
understanding was not a contract within 1867 
Act, s. 38, & the omissions to state it in the 
prospectus did not make the latter fraudulent 
within the statute ; (2) although the transaction 
between the vendors & their co-directors might be 
ground for holding them liable in some other 
proceedings, it did not render the prospectus false 
or fraudulent, & the action must be dismissed with 
costs. 

(3) “ Formation expenses ” necessarily include 
promotion moneys paid to persons as a com- 
mission for floating a co. ; & where a prospectus 
states that “ no promotion money will be paid by 
the co., & that the formation expenses will be paid 
by the vendors,” it must be shown in order to 
prove such a statement false, that the purchase 
price agreed upon has been purposely & fraudu- 
lently increased for the purpose of making the co. 
pay the promotion money in addition to what was 


understood to be the real price between the 
parties. — Arkwright v . Newbold (1881), 17 
Ch. D. 301 ; 50 L. J. Oh. 372 ; 44 L. T. 393 \ 29 
W. R. 455, C. A. 

Annotations: — As to ( 1) Refd. Capel v. Sim’s Ships’ Composi- 
tions Co. (1888), 67 L. J. Ch. 713. As to (3) Reid. Lydney 
& Liverpool Iron Ore Co. u. Bird (1885), 31 Ch. D. 328 ; 
McConnel v. Wright (1903), 61 W. R. 661. Generally, 
Mentd* Mathias v. Yetts (1882), 46 L. T. 497 ; Boswell i>. 
Coaks (1883), 23 Ch. I). 302 ; Joliffe v . Baker (1883), 11 
Q. B. D. 255 ; Roots v. Snelling (1883), 48 L. T. 216 ; 
He Scottish Petroleum Co., Wallace’s Case (1883), 49 L. T. 
348 : Nash v. Wooderson (1884), 62 L. T. 49 ; Smith v, 
Chadwick (1884), 9 App. Cas. 187 ; Derry v. Peek (1889), 
14 App. Cas. 337 ; Seaton v. Heath, Seaton v. Burnand 
(1899), 68 L. J. Q. B. 631. 

3216. Allotted by majority of company to 

some directors — With knowledge of all members — 
Fresh members subsequently admitted.] — A co. 
was formed & registered consisting of eight persons, 
seven of whom were directors & the eighth the 
solr., for the purchase & working of a patent 
belonging to some of the members. The directors 
allotted shares without consideration to some 
of their number. It was proved to the satisfac- 
tion of the ct. that it was intended at that time 
to work the co. as a private partnership, & to 
admit no other members. All the members con- 
sented to what was done, & it was sanctioned at a 
general meeting of the co. No prospectus was 
issued. Bather more than a year afterwards, the 
co. being in need of more capital, some fresh 
shareholders were admitted, who alleged that they 
were not informed of the manner in which the 
original shares had been alotted. The co. was 
ordered to be wound up : — Held : no fraud had 
been committed on the co., & the official liquidator, 
as representing the co., could not call upon the 
directors under 1862 Act, s. 165, to account for 
the value of the shares so allotted to them. — 
Be British Seamless Paper Box Co. (1881), 
17 Ch. D. 467 ; 50 L. J. Ch. 497 ; 44 L. T. 498 ; 
29 W. R. 690, C. A. 

Annotations i Consd. London Trust Co. v, Mackenzie (1893), 

62 L. J. Ch. 870 ; Brodorip v. Salomon, [1895] 2 Ch. 323 ; 
He Newman, [1895] 1 Ch. 674 ; He. Olympia, [1898] 2 Ch. 
153 : lie Leeds & Handley Theatres of Varieties, [1902J 
2 Ch. 809. Refd. He Anglo-French Co-op. Soc., Ex v. 
Pelly (1882), 21 Ch. 1). 492 ; Re Postage Stamp Automatic 
Delivery Co., [1892] 3 Ch. 566 ; Lagunas Nitrate Co. v . 
Lagunas Syndicate, [1899] 2 Ch. 392 ; He Darby, Ex i>. 
Brougham, [1911] 1 K. B. 95 ; He Jubilee Cotton Mills, 
[1923] 1 Ch. 1. Mentd. Foster v. I. R. Comrs., [1894] 1 
0. B. 516. 

3217. Received from vendor — Whether 

received before or after adoption of contract with 
vendor — Onus of proof.] — When a person standing 
in a fiduciary relation to a co. is charged with a 
misfeasance, & a primd fade case is raised against 
him, the onus is on him to prove the bona fides 
of the transaction ; &, as a general rule, he 

will not be allowed on appeal, if- there is no record 
of the transaction or other corroborative evidence, 
to give further parol evidence in his own favour. 
He should prove his case with the utmost par- 
ticularity from the outset. 

If a director of a co., whose duty it is to adopt 
an agreement by the co. with a vendor, has 
received some of the shares, forming part of the 
purchase-money, at less than their value from the 
vendor, the onus lies upon him to prove that he 
received such shares after the adoption of the 
agreement. Failing such proof he is liable to 
pay such a sum as with the sum paid by him to 
the vendor shall amount to the full nominal value 
of the shares. — Re West Jewell Tin Mining Co., 
Weston’s Case (1879), 10 Ch. D. 579 $ 48 L. J. Ch. 
425 ; 40 L. T. 43 $ 27 W. R. 310, C. A. 

Annotations : — Refd. Re Ambrose Lake Tin & Copper 
Mining Co., Ex p. Moss, Ex p . Taylor (1880), 49 L. J. Ch. 
459, n. ; Hirsche v. Sims, U§94] A. C. 654. 
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8218. Received from promoter — Questions 

still open between company Sc promoter.] — A gift 
by a promoter of a co* to a director whilst there 
are any questions open between the co. & the 
promoter, must be accounted for by the- director 
to the co., & the co. has the option of claiming 
the thing given or its highest value whilst held by 
the director. — Eden v. Ridsdales Railway 
Lamp & Lighting Co., Ltd. (1889), 23 Q. B. D. 
308 ; 58 L. J. Q. B. 579 ; 01 L. T. 444 ; 54 J. P. 
20 ; 38 W. R. 65, C. A. 

Annotations : — Consd. Shaw v. Holland, [1900] 2 Cli. 305. 

Reid. Re London & South Western Canal, [1911] 1 Ch. 

546. 

3219. Extent of liability.] — The vendor of 

property to a co. gave to one of the directors a 
number of shares, part of some which had been 
allotted to him as fully paid up in payment of the 
purchase-money of the property. With respect 
to some of these shares it had been stipulated that 
the co. should retain the certificates for two years. 
At the commencement of the winding up of the 
co. some of the shares so given remained registered 
in the director’s name, & the rest had been trans- 
ferred by him, some for value, others for a nominal 
consideration. There was evidence that the public 
had subscribed for the ordinary sharos of the co. 
at their par value : — Held : the director had been 
guilty of a misfeasance in relation to the co., & 
he must pay to the liquidator the full nominal 
value of all the shares which had been given to 
him, & there was no distinction between those 
shares, the certificates of which were to be retained 
for two years, & the others . — Re Diamond Fuel 
Co., Mitcalfe’s Case (1879), 13 Ch. D. 109 ; 41 
L. T. 717 ; 28 W. R. 417, C. A. 

3220. .] — lie Ho watson Patent 

Furnace Co., Ltd. (1887), 4 T. L. R. 152. 

3221. .] — Eden v. Ridsdales Rail- 

way Lamp & Lighting Co., Ltd., No. 3218, 
ante. 

3222. Presumption that shares of value — 

When value presumed.] — Where the vendor to & 
promoter of a co. agreed to give A., B., C., & D. 
a share of his profits as such vendor if they would 
become directors of the co., & A., B., C., & D., 
having consented & having become directors, took 
transfers accordingly from the vendor, of shares 
in the co. allotted to him in part payment of his 
purchase-money although there were still matters 
open between him & the co. at the time. On an 
application to make directors liable for mis- 
feasance under 1890 (Winding-up) Act, s. 10 : — 
Held: a prospectus having been issued inviting 
the public to subscribe for shares, in respect of 
any shares so transferred by way of gift to the 
directors as to which there had been concealment 
of the fact from the public, the directors were 


liable, & the fact of knowledge of the transaction 
on the part of all the actual members of the co. 
made no difference ; these directors having paid 
full value for similar shares subscribed for by 
them, that raised as against them, in the case of 
the shares given to them, a presumption that these 
sharos were of value . — Re Postage Stamp Auto- 
matic Delivery Co., [1892] 3 Ch. 560 ; 01 
L. J. Ch. 597 ; 67 L. T. 88 ; 41 W. R. 28 ; 30 
Sol. Jo. 047. 

3223. Gifts voted by directors.] — Re Newman 
(George), & Co., No. 3257, post. 

Qualification shares.] — See No. 3205, ante, 

No. 3257, post. 

I). In Respect of Improper Profits. 

(a) In General. 

3224. General rule.] — The directors of a co. are 
trustees, & they have attached to them, for the 
benefit of the shareholders, all the liability & duties 
which attach to a trustee & agent. If, therefore, 
a director enter into a contract for the co., he can 
derive no personal benefit from it. 

A railway co. furnished a director with a large 
sum of money to enable him to purchase the 
“ concession ” of another line. He purchased it, 
as it turned out, from himself, he being the con- 
cealed owner of it : — Held : the transaction could 
not stand, but the co. must adopt or repudiate the 
transaction altogether. — Great Luxembourg Ry. 
Co. v. Magnay (No. 2) (1858), 25 Beav. 580; 
31 L. T. O. IS. 293 ; 4 Jur. N. 8. 839 ; 6 W. R. 711 ; 
53 E. R. 701. 

Annotations : — Consd. Bank of London v. Tyrrell (1859), 

27 Beav. 273. Refd. Ladywoll Minim? Co. v. Brookes, 

Ladywell Mining Co. v. Huggons (1886), 55 L. T. 284. 

Mentd. Kimber v. Barber (1872), 8 Ch. App. 56. 

3225. .] — (1) A director of a joint-stock co. 

is in a fiduciary position towards the co., & if he 
makes any profit on account of transactions of 
business when he is acting for the co., he must 
account for them to the co. So, if, acting for 
himself, he proposes to the co. a contract from the 
execution of which he will derive a profit, that 
profit belongs to the co. 

Where the arts, of a joint-stock assocn. declared 
that if a director had any interest in a contract 

H )sed for acceptance by tho assocn. he should 
re his interest, or his place as director should 
be vacated, & that having declared it he should not 
vote on the proposal '.—Held : (2) “ declare his 
interest ” meant declare the nature of his interest, 
& the words were not satisfied by a mere declaration 
that he had an interest in the matter ; (3) tho 
vacating of the seat would not prevent the contract 
itself from being treated as one made for the benefit 
of the assocn., for that the rule of equity would 
apply to such a case in addition to the penalty 
specially mentioned by the art. of assocn. 


8218 i. Eully-paid shares— Received 
from promoter— Questions still open 
between company & promoter. ] — A gift 
by a promoter of a co. to a director, 
whilst there are any questions open 
between the co. & the promoter, must 
be accounted for by the director to the 
co. — Balmoral Diamond Syndicate, 
Ltd. (In Liquidation) v. Liddle, 
11907] T. H. 89.— S. AF. 

3218 ii. .] — The directors of 

a projected co. purchased a mine from 
its promoters for a largo sum, for the 
purpose of completing a co. & working 
it. Shortly afterwards the promoters 
gave 300 shares a-piece to each of the 
directors: — Held : on the application 
of the offloial manager, in tho absence 
of fraud, that the directors were liable 
to pay the full value of such shares to 
the omolal manager, & to be declared 
contributories on foot of Buch shares.— 


Re Knockatrkllane Copper Mining 
Co., Ex p. Chattkrton (1857). 10 
It. Jur. 187.— IR. 

t. Extent of liability.] — Where di- 
rectors of a co. receive by way of 
gifts from a third person shares in the 
co., & belonging to it, & do not, when 
they discover that the shares belong 
to the oo., offer to hand them back or 
to make any restitution to the oo., & 
do not admit that the shares belong 
to the co., the failure to make any 
attempt at restitution is a ground upon 
which the ct. may charge them with 
interest upon the value of the shares. 

In such case the co. has an option 
either to take back the shares them- 
selves 8c rely upoD all the advantages 
which may pertain to the shares, or 
to require an account of the value of 
the shares together with interest upon 


tholr value. 

Tho value of the shares so taken is 
the value at the time they wore mis- 
appropriated.— Montgomerie ’s Brew- 
ery Co. v. Blytii (1901), 26 V. L. It. 
012 ; 27 V. L. It. 175.— AUS. 

a. Partly-paid shares —Received from 
vendor.] — P., the owner of a mine, 
sold his interest in It to a co. for 5,000 
sharos, to be treated as having HI paid 
up upon each. By an agreement 
between himself & the directors, one- 
half of those sharos was transferror, 
to the directors for their own benefit. 
Tho co. was ordered to be wound up, & 
the directors to whom those shares had 
been transferred wore declared con- 
tributories in respect of the shares, as 
unpaid shares. — Re Irish Consols 
Mining Co., Ex p. Perrier (1857), 7 
I. Ch. R. 256.— IR. 
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Sect. 28.- 


Direvlora : Sub -sect. 6, 1). (a), ( b ) & (c).] 


(4 ) In a joint stock assocn. created for the purpose 
of carrying into effect loans & other financial opera- 
tions C.j who carried on business as a stockbroker, 
was a director. C. had a partner K. who was not 
in any way connected with the assocn. ; the 
transaction, however, had been a partnership 
transaction : — Held : the partners were liable, 
jointly & severally, to make good to the assocn. 
the profits which it ought to have received in the 
increased amount of the commission. — Imperial 
Mercantile Credit Assocn. (Liquidators) v. 
Coleman (1873), L. R. 6 H. X. 189 ; 42 L. J. Oh. 
(144 ; 29 L. T. 1 ; 21 W. R. 090, H. L. 


Annotations : — As to (1) Consd. Costa Rica lty. v. Forwood, 
11901] 1 Oh. 746. Refd. He Coal Economising Gas Co., 
Cover's Case (1876), 1 Ch. D. 182 ; New Sombrero 
Phosphate Co. v. Erlanger (1877), 5 Oh. D. 73 ; Bagnall 
v. Carlton (1877), 6 Ch. D. 371 ; Silkstono & Haigh Moor 
Coal Co. v. Edey (1899), 69 L. J. Ch. 73 ; Transvaal Lands 
Co. v. New Belgium (Transvaal) Land & Development Co., 
11914] 2 Ch. 488. As to (2) Apld. He Coal Economising 
Gas Co., Govor’s Caso (1876), 1 Ch. D. 182. Consd. 
Panama & South Pacific Telegraph Co. v. India Rubber, 
Gutta Percha & Telegraph Works Co. (1875), 10 Ch. App. 
520, n. ; Chesterfield & Boythorpo Colliery Co. v. Black 
(1877), 26 W. It. 207. Apld. New Sombrero Phosphate 
Co. v. Erlanger (1877), 6 Ch. D. 73. Consd. Emma Silver 
Mining Co. v. Grant ( 1 879), 1 1 Ch. D. 918. Apld. Turnbull 
r. West Riding Athletic Club, Leeds (1894), 70 L. T. 92. 
Consd. Transvaal Lands Co. v. Now Belgium (Trans- 
vaal) Land & Development Co., [1914] 2 Ch, 488. 
Refd. Cackett v. Keswick, [19021 2 Ch. 456. As to (4) 
Consd. Costa Rica Ry. v. Forwood, 11901] 1 Ch. 746. 
Refd. He Coal Economising Gas Co., Govcr’s Case (1876), 
1 Ch. D. 182 ; New Sombrero Phosphate Co. v. Erlanger 
(1877), 5 Ch. D. 73 ; Bagnall v. Carlton (1877), 6 Ch. D. 
371 ; Silkstono & Haigh Moor Coal Co. v. Edey (1899), 
69 L. J. Ch. 73 ; Transvaal Lands Co. v. New Bolgium 
(Transvaal) Land & Development Co., [19141 2 Ch. 488. 
Generally , Mentd. Dunne v. English (1874), L. It. 18 Eq. 
524 ; Boston Deep Sea Fishing & Ice Co. v. Ansell (1888), 
59 L. T. 345. 


3226. -] — ( 1 ) A subscriber of the memo- 
randum of assocn. of a co. limited by shares is in the 
absence of any provision in the art s, of assocn. or 
of an express agreement between him & the co. to 
the contrary, not liable to make any payment in 
respect of the shares for which ho subscribes, 
except as & when calls are made upon him in 
accordance with the provisions of the arts. 

(2) If directors issue other shares besides those 
which are taken by the subscribers of the memoran- 
dum, there is nothing to prevent them from offering 
those shares on such terms as regards payment to 
the co. on application & allotment as the directors 
may think expedient. Rut if directors require 
other appets. for shares to make payment on 
applicat ion & allotment A issue their own shares 
for which they have subscribed the memorandum 
without requiring any such payments to be made 
& without disclosing to the other shareholders 
this difference between their position & that of the 
directors, they commit a breach of duty, even 
though in doing so they act without fraud & in the 
belief they are doing nothing wrong. 

(3) Directors who so use their powers as to obtain 
benefits for themselves at the expense of the other 
shareholders, without informing them of the facts, 
cannot be allowed to retain those benefits, but 
must account for them to the co., so that all share- 
holders may participate in them. — Alexander v. 
Automatic Telephone Co., [19001 2 Oh. 56 ; 69 
L. J, Ch. 428 ; 82 L. T. 400 ; 48 W. li. 546 ; 
10 T. L. R. 339 ; 44 Sol. Jo. 407, C. A. 


Gifts — Voted to themselves.] — See No. 3205, ante, 
No. 8257, post. 

8227. Remuneration — Voted in excess of 
authorised scale.] — Evans v. Coventry, No. 3339, 
post . 

3228. Voted after winding up begun — & 

notice not to part with assets.] — Be Brighton 
Brewery Co., Hunt’s Case, No. 3213, ante . 

3229. Discount on issue of debentures — Issue to 
director.] — Directors, with borrowing powers, 
issued debentures at 7$ per cent, discount. Some 
of the debentures having been taken by a director : 
— Held : the issue of debentures at a discount was 
not illegal ; & the director was not liable to the co. 
for the difference between 92 J per cent. & par. — 
Be Oompagnie G£n£rale de Bellegarde, 
Campbell’s Case (1876), 4 Ch. D. 470 ; 35 L. T* 
900; 25 W. R. 299. 

Annotaiion : — Reid. Webb v. Shropshire Ry., [1893] 3 Ch. 
307. 

3230. Travelling expenses wrongly allowed.] — 

Young v. Naval, Military & Civil Service 
Co-operative Society of South Africa, No. 
3007, ante . 

(b) Improper Payments to Co-Directors* 

3231. Commission or brokerage.] — Benson v. 
Heathorn (1845), 2 Coll. 309 ; 63 E. R. 748. 

3232. Remuneration paid for services not 
rendered — Negligence.] — Directors held liable to 
refund to the co. a sum of money paid by them to 
a co-director for alleged services rendered, the 
claim to be paid for such service being unfounded, 
& the directors having been guilty of negligence 
in making such payment. — Merchants* Fire 
Office, Ltd. v. Armstrong (1901), 17 T. L. R. 
709 ; 45 Sol. Jo. 706, C. A. 

3233. Travelling expenses wrongly allowed.] — 
Young v. Naval, Military, & Civil Service 
Co-operative Society of South Africa, No. 
3007, ante. 

3234. Extent of liability — Interest.] — Benson v. 
Heathorn, No. 3231, ante . 

See, generally, Sub-sect. 3, ante. 


(c) Profits arising out of Office. 

3235. General rule.] — (1) The directors & officers 
a joint-stock co. are bound to consult exclusively 
the interests of the shareholders, & cannot retain 
pecuniary benefits acquired in the conduct of 
transactions afterwards sanctioned by the share- 
holders, unless the particulars of these benefits 
are fully explained to the shareholders & approved 
of by them. 

(2) The rights & liabilities of one co. were trans- 
ferred to another for the purpose of amalgama- 
tion : — Held : the purchasing co. acquired the 
right to recover from the director & officers of 
the selling co. sums improperly received by them 
out of the assets of the selling co. — General 
Exchange Bank v. Horner (1870), L. R. 9 Eq. 
480 ; 39 L. J. Ch. 393 ; 22 L. T. 693 ; 18 W. R. 
414. 

3236. Profits on sale or amalgamation of com- 
pany’s business — Not disclosed to shareholders — 
Compensation for loss of office.] — The directors of 
a co. are trustees for the shareholders ; &, there- 
fore, where directors contracted for an amalga- 
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D. (b). 

3231 i. Commission & brokerage.]— 
Crawford v. Bathurst Land & 
Development Co., Ltd. (1918), 42 
O. L. R. 266 ; revsd. sub nom. Fuller- 
ton v . Crawford, 60 D. L. R. 467 ; 59 


S. C. R. 315. — CAN. 

3231 ii. .] — A., one of the direc- 
tors of a co., entered into an agreement 
with the managers of the co. to the 
effect that if the managers should 
receive a bonus of £700 from the co. 
on the sale of its business, A. should 


receive £200 from the managers. The 
managers having received the bonus 
of £700, & refused to pay the £200, A. 
sued them for same : — Held : that the 
contract was illegal & could not be 
enforced. — Laughland v. Millar, 
Laughland & Co. (1904), 6 F. (Ct. of 
SesB.) 413.— SCOT. 
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m&tion of their co. with another, & without the 
knowledge of the shareholders contracted for 
payments to themselves of sums of money as a 
compensation for their prospective interest in 
their fees, they were, upon a bill filed by a share- 
holder for an account, compelled to pay such 
moneys into ct. — Gaskell v. Chambers (1858), 
26 Beav. 300 ; 28 L. J. Ch. 385 ; 32 L. T. 0. S. 
188 ; 5 Jur. N. S. 52 ; 53 E. R. 937 ; on appeal 
(1859), 32 L. T. O. S. 327, L. JJ. 

3237. .] — Under an agreement 

between two cos., ratified by the shareholders on 
June 29, 1902, all the assets of A. co. were sold to 
B. co., there being issued to shareholders in A. 
co. stock in B. co. to the amount of a detailed 
valuation of the assets. At the same time £30,000 
were paid by B. co. to the directors of A. co. ; 
this transaction not being disclosed to A. co. 
or to the shareholders in either co. In 1919 & 
1920 actions were brought against the directors 
to recover the £30,000. Pltfs. included the liqui- 
dator of B. co., a person suing on behalf of himself 
& all other shareholders in A. co., & of all share- 
holders in that co. prior to June 29, 1902, who 
transferred their shares pursuant to the agree- 
ment. A. co. was not made a party to the actions : 
— Held: (1) the payment to the directors could 
not be justified as compensation for loss of their 
directorships, in the absence of a full disclosure 
of the facts ; (2) the actions could not be main- 
tained. The liquidator could not sue, because 
no claim had been made & transferred to B. co., 
& that co. was not a shareholder. The claim as ] 
representing the shareholders failed because, if 
A. co. existed, it was a necessary party ; if it did 
not, there was no claim. The claim as repre- 
senting the shareholders on June 29, 1902, failed, 
because the directors acted as agents for the co. 
& not for the shareholders. — Clarkson v. Davies, 
[1923] A. C. 100 ; 92 L. J. P. C. 27 ; 128 L. T. 452 ; 
[1923] B. & C. R. 42, P. C. 

3238 . .] — General Exchange Bank 

v. Horner, No. 3235, ante . 

8239. Induced by misrepresentation to 

shareholders.] — Applts., the directors of a co., 
represented to resps., who were shareholders in 
the co., that it was necessary for the directors to 
secure the consent of the majority of the share- 
holders in order to effect an amalgamation with 
another co., & induced resps. to give them options 
to purchase their shares. Applts. exercised these 
options & the amalgamation took place & applts. 
made a profit: — Held: applts. were trustees of 
this profit for the benefit of resps. — Allen v. 
Hyatt (1914), 30 T. L. R. 444, P. C. 

3240. Shares issued at a premium— Profits on 
shares allotted to directors’ nominee.]— Defts., in 
1804, were four of the directors of a joint-stock 
bank. In that year resolutions were passed to 
increase the capital by the issue of 20,000 new 
£50 shares which were to be offered to the old 
shareholders at the rate of one new share for each 
old share held by them, each allottee paying for 
each share £25 premium, & £5 as a first call. The 
shares not taken up by them were to be disposed 
of by the directors at £30 premium. The directors 


entered into an arrangement with S., for him to 
take at £30 premium all the shares not taken up 
by the old shareholders. In pursuance of this, 
9778 shares were allotted to 8., who paid only 
£5 per share, it being arranged that the certificates 
for these shares should be withheld, that the bank 
should have a lien on them for the premiums, & 
that no transfer from him to any purchaser should 
be registered till the £30 per share on the shares 
transferred had been paid. 8., being unable to 
take up so many shares applied to defts. to relieve 
him of some of them, & they severally took from 
him considerable numbers at £30 per share, & 
afterwards disposed of them at a profit, the £30 
per share being paid to the bank at the times when 
the shares were respectively registered in the 
names of the purchasers : — Held : defts. must 
respectively account to the bank for the profits 
made by them respectively by sale of the shares. 
Parker v. McKenna (1874), 10 Ch. App. 90 » 
44 L. J. Ch. 425 ; 31 L. T. 739 ; 23 W. R. 271, 
L. C. & L. JJ. 

Annotations .— Distd. Municipal Freehold Land Co., V. 
Pollington (1890), 2 Meg. 39 7. Reid. Re Canadian .Oil 
Works Corpn., Hay’s Case (1875), 10 Ch. App. 503 , 
He West Jewell Tin Minins Co., Weston’s Case (1879), 
48 L. J. Ch. 425; Re Fitzroy Bossomer Steel, etc. Co. 
(1884), 50 L. T. 144 ; Percival v. Wright, [19021 2 Ch. 421. 
Mentd. Nant-y-Glo & Blaina Ironworks Go. , v. Tamplin 


(1876), 35 L. T. 125 ; Bagnall v. Carlton (1877), 6 Ch. 1). 
371 ; National Bank of Australasia v. United Hand-in* 


U I 1 I iioutouai x-'bVA Am. VI. rr . 

Hand & Band of Hope Co. (1879), 4 App. Gas. 391 ; Hop- 
kinson v. Lovorin g (1883), 11 Q. B. D. 92 : Guy r. Churchill 
& Sim (1886). 2 T. L. It. 855 ; Re Postlothwaito, Postle- 
thwalte v. Rickman (1888), 59 L. T. 58 ; Salford Corpn. 
v . Lever (1890), 25 Q. B. 13. 363 ; Williams v Scott, 
[1900) A. C. 499 ; Delves v. Gray, [19021 2 Ch. 606 , 
Armstrong v. Jackson, 119171 2 K. B. 822. 

3241. Profit on purchase from company— After 
termination of office.] — Re Imperial Land Co. op 
Marseilles, Ex p. Larking, No. 3073, ante. 

3242. Commission— From customers— Company 
itself ineligible to draw.]— Boston Deep Sea 
Fishing & Ice Co. v . Ansell, No. 3490, post. 

3243 . On sale of property to company — 

Though still in vendor’s hands.]— Pltf., who was 
the owner of a mine, agreed with a person who 
was in fact, though pltf. did not then know it, 
a director of &> agent for defts., a limited co., 
that the director should have an option of finding 
a purchaser for the property, & should, if success- 
ful, be paid as commission 10 per cent, of the 
price obtained. The director arranged a sale 
to defts., but before the contract was entered 
into, or the commission had become payable, 
pltf, became aware of the director’s position with 
regard to defts. i—Held : pltf. having completed 
the contract without disclosing to defts., as 
purchasers, the agreement to pay commission to 
their agent, any part of the agreed commission 
remaining in piti.’s hands could be recovered 
from him by defts.— Grant v. Gold Exploration 
& Development Syndicate, [1900] 1 Q. B. 233 ; 
69 L. J. Q. B. 150 ; 82 L. T. 5 ; 48 W. R. 280 { 
16 T. L. R. 86 ; 44 Sol. Jo. 100, C. A. 

Annotations .—Mentd. Hovenden v. MUlhoff (1900), 83 L. T. 
41; Howland ®. Chapman, Rowland ®. Corrlc Howland 
v. Corrie, Rowland v. Brandretli (1901), 17 r. L. K. 669 ♦ 
Bartram v. Lloyd (1903), 88 L. T. 280. 

3244. Business diverted by directors — Company 


PART HI* SECT. 28, SUB-SECT. 8.— 

D. (0). 

3238 i. Profit on sale or amalgamation 
of company* s business — Not disclosed 
to shareholders. }— Defts. 8c another 
director of a co., formed to acquire 8c 

'***'?^ w a 1 . 1 a# I tvrntiA 


to^SSnk in a proposal for disposing of 
th e laSds 8c shares. This committee 


negotiated a sale at a price which 
made the shares worth about $2,400 
each ; whereupon defts. proceeded to 
purchase the shares held by pjti. *sc 
others at $1,370 per share without 
disclosing the advantageous sale they 
had made, & pltf., sold 8c transferred 
his shares to defts. in ignorance of 
such sale : — Held : the position of the 
members of the committee was different 
from that of ordinary directors of a co. 


as regards their fiduciary relations to 
the shareholders, & they were bound 
to inform the shareholders about the 
sale If they proposed to buy their 
shares from them, & defts. had been 
guilty of such fraudulent concealment 
as to make their purchase from the 
nltf. voidable. — Gadsden v. Bennbtto 
(1913), 23 W. L. R. 633 ; 2 W. L. R. 
733 ; 3 W. W. R. 1109 ; 9 D. L. R. 
719.— CAN. 
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entitled to benefit of.] — Cook v . Deeks, No. 3055, 
ante. 

Compare No. 3038, anie 9 So Part IX., Sect. 9, 
sub-sect. 5, post. 

3245. In whose name action brought — Provision 
In constitution of company.] — Some shareholders 
in a joint-stock co. may sue, on behalf of them- 
selves So the other shareholders, for the purpose 
of compelling directors of the co. to refund money 
improperly withdrawn by them from the stock of 
the co,, So applied to their own use. 

A clause in an Act of Parliament, passed for 
the regulation of a joint-stock co., provided, that 
all proceedings, whether at law or in equity, to 
be carried on by or on behalf of the co. against 
any person or persons, whether such person or 
persons should be a member or members of the 
co. or not, should be instituted So carried on in 
the name of the chairman or of one of the directors 
as the nominal pitf. : — Held : such a clause does 
not apply to a case in which directors appropriate 
to their own use part of the joint stock by charging 
the co. with a much larger sum, as the price of 
property purchased by them, than was actually 
paid. — Hi chens v . Congreve (1828), 4 Russ. 
562 ; 1 Russ. So M. 150, (B) ; 6 L. J. O. S. Ch. 
167 ; 38 E. R. 917, L. C. 

Annotations : — Consd. Mocatta v. Ingilby (1835), 5 L. J. Ch. 
145. Apld. Vigors v. Audloy (1837), Donnelly, 240. 
Refd. Walburn v. Ingilby (1833), Coop. temp. Brough. 270 ; 
Wullworth v. Holt (1 840), 4 My. & Cr. 619 ; Benson v. 
Hoathorn (1842), 1 Y. & C. Ch. Cas. 326 ; Foss v. Harbottle 
(1843), 2 Haro, 461 ; Harvey v. Collott (1846), 15 Sim. 
332 ; Dunne v. English (1874), L. R. 18 Eq. 524 : Gluek- 
stcin v. Barnes, 11900 J A. C. 240. Mdntd. Imperial Mer- 
cantile Credit Assoen. v. Coleman (1871), 6 Ch. App. 
562, n. ; Kimbor v. Barber (1872), 8 Ch. App. 66 ; Craig 
v. Phillips (1876), 35 L. T. 198 ; New Sombrero Phosphate 
Co. v . Erlanger (1877), 5 Ch. D. 73 ; Omnium Electric 
Palaoes v. Baines, [1914] 1 Ch. 332. 

(d) On Contract with Company. 
i. In General . 

3246. General rule.]— Imperial Mercantile 
Credit Assocn. (Liquidators) v. Coleman, No. 
3225, ante . 

3247. Extent of rule — Profit made by director’s 
firm.] — Imperial Mercantile Credit Assocn, 
(Liquidators) v. Coleman, No. 3225, ante. 

3248. Exception in articles.] — By the arts. 

of assocn. of a limited ry. co., it was provided that 
a director should vacate his office if he was con- 
cerned in, or participated in the profits of, any 
contract with the co. without declaring the nature 
of his interest ; but “ no director shall vacate his 
office by reason of his being a member of any 
corpn. co., or partnership, which has entered into 
contracts with, or done any work for, the co. ; 
or by reason of his being interested, either in his 
individual capacity, or as a member of any co., 
corpn. or partnership, in any adventure or under- 
taking in which the co. may also have an interest ” ; 


but the director was not to vote on any contract 
of this kind, and if he did, his vote was not to 
be counted. 

In 1886, shortly after its formation, the ry. 
co., of which F. was a director, entered into 
contracts with a steamship co. for the carriage 
So shipment of bananas. F. was the largest 
shareholder in the steamship co., So was also a 
partner in the firm that managed it ; no dis- 
closure of F.’s interest was made either in the 
prospectus of the ry. co., or when the contracts 
were entered into, nor did he ever “ declare the 
nature of his interest ” pursuant to the arts, 
of assocn. ; but his co-directors of the ry. co. 
were aware that he had some interest in the steam- 
ship co. F. continued a director of the ry. co. 
until 1896, when he resigned So shortly afterwards 
that co. brought an action against him to make 
him liable for all profits received by him as share- 
holder in the steamship co., So as partner in the 
firm that managed it, under the contracts with 
the pltf. co. F. having died before the trial, 
the action was revived against his exors. : — 
Held : on the arts, of assocn., F.’s estate was not 
liable to account for any profits made by him out 
of the contracts with the pltf. co. 

Consideration of the equitable rule prohibiting 
a person who stands in a fiduciary relation from 
entering into engagements in which his interest 
may conflict with his duty, except on the con- 
dition of accounting for all profits he may receive 
from such engagements to the person towards 
whom he stands in the fiduciary relation. — 
Costa Rica Ry. Co., Ltd. v. Forwood, [1901] 
1 Ch. 746 ; 70 L. J. Ch. 385 ; 84 L. T. 279 ; 49 
W. R. 337 ; 17 T. L. R. 297 ; 45 Sol. Jo. 424 ; 
8 Mans. 374, C. A. 

Annotation : — Reid. Transvaal Lands Co. v. New Belgium 

(Transvaal) Land & Development Co., [1914] 2 Ch. 488. 

3249. Discretion of court to order repayment — 
Grounds for exercise.] — Re Sunlight Incandes- 
cent Gas Lamp Co., Ltd. (1900), 16 T. L. R. 535. 

3250. Director acting as ship’s-husband to com- 
pany’s vessel.] — (1) H., being a director of a joint- 
stock co, established for the building, purchasing, 
hiring So employment of steam vessels, purchased 
a vessel for £1340, & afterwards sold it to the co., 
as from a stranger, for £1500, charging the co. 
with commission at £1 per cent., the broker’s 
earnest money, So tho expenses of the bill of sale 
to himself, there being but one bill of sale. Such 
a transaction cannot stand in a Ct. of Equity. 

(2) A ship’s-husband, being the servant of the 
shipowners, holding an important office So open 
to the vigilant superintendence of his employers, 
it is primd facie a breach of trust in any director 
of a co. established for the purpose of acquiring 
So working of vessels, especially where the directors 
have the exclusive management of the concern, 
to take upon himself the duties of ship’s-husband. 
Where, therefore, in a co. so constituted, one of 
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8247 i. Extent of rule — Profit made by 
director's firm .] — Tho directors of a oo., 
without authority from tho share- 
holders, passed a resolution providing 
that, in consideration of a firm, of 
whioh two directors were members, 
carrying on business of a similar 
character, continuing tho same until 
the co. could take it over, tho co. in- 
demnified it from all loss occasioned 
thereby. K. & F., two members of the 
firm, refused their assent to the terms 
of this resolution & declared their 
intention, of whioh the majority of the 
directors were made aware, to retire 


from the firm. F. subsequently wrote 
to the president & another director 
reiterating her intention to retire, & 
declaring that she would not be 
responsible for any further liability. 
The oo. afterwards took over the busi- 
ness of the firm paying therefor 
#30,000, & reoeiving assets worth 
$12,000, & having eventually gone 
Into liquidation, the liquidator brought 
an action to recover from the members 
of the firm the difference : — Held : K. 


& F. having received the benefit of the 
money paid by the oo., were liable to 
repay the loss. — Wade v. Kendrick 
(1905), 37 S. G. R. 32 J 26 C, L. T. 
124.— CAN. 


8247 ii. 


holder, claimed a refund to deft, oo., 
by the individual defts., directors of 
doft. co.. of moneys reoeived by them 
as salaries, a declaration that defts. 
were disqualified, the appointment of 
a receiver to carry on the business of 
the oo., & an account of money im- 
properly received by the directors 
while dealing with themselves as 
members of a partnership : — Held : 
the conduct of defts. was a fraud upon 
pltf. : & the action was properly con- 
stituted to entitle pltf, to an account 
of the profits in connection with the 
oo/s dealings with the partnership.— 
Stone v. Theatre Amusement Co, 
(1913), 25 W. L. R. 905. — CAN* 


■J — Pltf., a share- 
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the directors, with the consent of others forming 
with himself a board of directors, undertook 
the office of ship’s-husband, & in that character 
received out of the funds of the co. such sums for 
commission & brokerage as are usually allowed 
to the ship’s-husband : — Held : he must refund 
those moneys ; senible : the other members of 
the board of directors were similarly responsible 
in the event of any inability in the principal 
party implicated to refund. — Benson i>. Heatiiorn 
(1842), 1 Y. & 0. Ch. Cas. 320 ; 9 L. T. 118 ; 62 

E. B. 909. 

Annotations: — As to (I) Reid. Imperial Mercantile Credit 
Assocn. v. Coleman (1871), 6 Ch, App. 558 ; Costa Kica 
Ry. v. Forwood, 1 1 900 J 1 Oh. 756 ; Howland v. Chapman, 
Rowland v. Corrie, Rowland v. Brandreth (1901), 17 
T. L. R. 669 ; Transvaal Lands Co. v. New Belgium 
(Transvaal) Land & Development Co., 11914] 2 Ch. 488. 
As to (2) Distd. He Cape Breton Co. (1885) 29 Ch. D. 795. 
Held. Smith v. Lay (1856), 3 K. & J. 105. 

3251 * Loan to company.] — Bluok v. Mallalue, 
No. 3479. post. 

3252 . Premiums on Insurance policy — Risk 
underwritten by directors.] — Re Sunlight Incan- 
descent Gas Lamp Co., Ltd. (1900), 16 T. L. It. 
635. 

Contracts between company & directors 
generally, see Sub-sect. 4, D., ante . 

ii. On Sale to Company . 

3253 . Sales before incorporation of company — 
After agreement to become director — Goods 
delivered after incorporation.] — In Aug., Sept., & 
Oct., 1872, negotiations were carried on for the 
purchase of the business of F. & 13. by a limited 
co. M., who often had large contracts with F. 
Sc B. for the delivery of goods, on Sept. 7 agreed 
to become a director of the proposed co., Sc on 
Sept. 24, an agreement was entered into between 

F. & B. & a trustee for the co. for the purchase A 
taking over by the co. as from Sept. 1, the business 
of F. & B. & for carrying on all contracts ontered 
into by them as buyers or sellers. On Oct. 7, 
M. attended a meeting of the directors. On 
Oct. 24, the memorandum & arts, of assocn. were 
signed by M. The arts, ratified the agreement of 
Sept. 24. On Oct. 31, the co. was incorporated. 
On Oct. 15 Sc 25, & on subsequent dates, M. entered 
into contracts with F. Sc B., & afterwards with 
the co 4 , for the delivery of goods ; some of the 
goods under the earlier contracts were not delivered 
by Oct. 31. In a suit by the co. to make M. 
liable to account for profits made on all these 
contracts : — Held : he was not, under the cir- 
cumstances, liable to account for profits in respect 
of contracts prior to the incorporation of the co., 
but only for those after that date. — Albion Steel 
& Wire Co. v. Martin (1875), 1 Ch. I). 580 ; 
45 L. J. Ch. 173 ; 33 L. T. 660 ; 24 W. K. 134. 

Annotations : — Reid. Costa Rica Ry. v. Forwood, [19011 
1 Ch. 746. Mentd. lie Bodega Co. (1903), 52 W. U. 249. 

3254 . Sale to private company — Price payable in 
shares — Goodwill valued too high.] — (1) H., the 
owner of a manufacturing business, sold it to a 
co., of which he was sole jlirector. The co. was, 
& was intended to remain, a private concern, 
consisting of the vendor & his friends, & the 
consideration was satisfied wholly in shares. H. 
afterwards sold his shares : — 'Held : in the absence 
of fraud, & under the circumstances of the case, 
the co. had no right of action against H. on the 


alleged ground that in estimating the purchase 
price of the business, too high a value had been 
placed upon the goodwill. 

(2) Where a reasonable salary had been drawn 
by a managing director without the authority 
of any resolution, Sc without any specific notice 
to the shareholders, but the item appeared in the 
accounts, & every shareholder either knew, or 
had the means of knowing the fact : — Held : 
the director was not liable to account to the co. 
for the money. — H adley (Felix) & Co., Ltd. 
v. Hadley (1897), 77 L. T. 131. 

3255 . Property acquired by director not pur- 
porting to act on behalf of co.] — B urland v. Earle, 
No. 3526, post . 

3256 . Where directors sole persons beneficially 
Interested.] — Where all the shares in a co. belong 
in reality to the directors, Sc there are no indepen- 
dent shareholders, a sale by the directors to the 
co., not being in itself ultra vires, will not be set 
aside on the ground that the directors . occupy 
a fiduciary position, & that the transaction was 
not approved by a general mooting, the directors 
themselves being in fact the only persons bene- 
ficially interested. — A.-G. for Canada v. 
Standard Trust Co. of New York. [1911] 
A. C. 498 ; 80 L. J. P. O. 189 ; 105 L. T. 152, P. O. 

3257 . Knowledge of members — No formal 
approval.] — Directors cannot pay themselves for 
their services, or make presents to themselves out 
of the co.’s assets, unless authorised so to do by 
the instrument which regulates the co., or by the 
shareholders at a properly convened meeting. 

N. the chairman of a co. in which substantially 
all the shares were held by himself & his family, 
purchased on behalf of the co. the right to a build- 
ing agreement to be obtained from certain comrs. 
The comrs, objected to the co. as tenant, Sc 
proposed to substitute N. who thereupon sold the 
benefit of the agreement to the co. at an advance 
of £10,000 of which £7,000 was spent upon com- 
missions & otherwise in order to obtain the agree- 
ment from the comrs., & £3,000 was applied 
by N. to his own use. A further sum of £3,500 
was spent by N. out of the assets of the co. upon 
his private house. These payments were made 
out of money borrowed by the co. for the purpose 
of its business ; they were sanctioned by resolu- 
tions of the directors, & were approved of by all 
the shareholders. The arts, contained no power 
to make presents to directors. Upon a summons 
taken out by the liquidator in the winding up of 
the company against N. under 1890 (Winding up) 
Act, s. 10 : — Held : N. was not liable for the 
£7,000, but was liable for the £3,000 &. the £3,500, 
because the shareholders for the time being had 
no power to authorise the making of presents to 
directors out of money borrowed by the co., Sc, 
because if there had been such power it could be 
exercised only at a general meeting. — Re Newman 
(George) & Co., [1895] 1 Ch. 674 ; 04 L. J. Ch. 
407 ; 72 L. T. 697 ; 43 W. R. 483 ; 11 T. L. K. 
292 ; 39 Sol. Jo. 340 ; 2 Mans. 207 ; 12 K. 228, 
C. A. 

Annotations : — Folld. He Bodega Co., G 904 1 1 Ch. 276. 
Distd. He Express Engineering Works, [19201 1 Ch. 466. 
Reid. Seligman v. Prince, [1895] 2 CM 6D * to Innes. 
nan'll 2 uh. 264 ; Young v. Naval, Military & Civil 
Service Co-op. So©: of sSSfh Africa, [19051 1 fe. B. 687 
Mentd. Salomon v. Salomon, Salomon v. Salomon (1896), 
66 L. J, Ch. 35 ; Hammond v. Prentioe, [1920] 1 Ch. 201. 


PART III. SECT. 28, SUB-SECT. 6.— 
D. (d) ii. 

b. General rule .} — Even if there is 
no fraud, a secret profit made hy a 
vendor-director oannot he retained hy 
frim hut must he handed over to the 
oo. — Pacific Coast Coal Mines v. 


Arbuthnot (1916), 33 W. L. R. 487 : 
9 W. W. R. 1208. — CAN. 


o. 
o the 


— In any , question 
remedies available against 


as 
a 

Ltrector of a oo. who has sold Ms own 
iroperty to the company, regard must 
* had to the relationship in wMoh the 


director stood to the company when 
he acquired the property. If he was 
under no obligation at that time to 
acquire the property for the oo. Instead 
of for himself, then his nondisclosure 
of the fact that the property was his 
own would entitle the oo. to repudiate 
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3258. Sufficiency of disclosure.] — A. & B., 

directors of a colliery co., purchased the lease 
of a colliery & re-sold the same to the co. of which 
they were directors at a large profit. There was 
no allegation that the price they obtained from 
the co. was more than the lease was worth at the 
time. The fact that A. & B. were the vendors to 
the co. was fully disclosed to the latter at the time 
of the sale, but the price they had themselves paid 
to the lessee was not disclosed. No unfair advant- 
age had, in the opinion of the ct., been taken of 
the co. : — Held : A. & B. had made a “ full & 
fair disclosure ” of their interest in the subject 
of sale & it was not incumbent upon them to dis- 
close the price for which they had themselves 
bought. — Chesterfield & Boythorpe Colltery 
Co. v . Black (1877), 37 L. T. 740 ; 26 W. R. 207. 

3259. .] — Directors of a co., who are also 

vendors to the co. do not discharge their duty 
of disclosing to the shareholders what profits 
they have made on the sale to the co. by the 
insertion of words in a prospectus which, read 
with caution & sifted to the bottom might have 
given to the reader a clue to their meaning. The 
disclosure must be explicit. Nor can they escape 
liability to refund secret profits by a clause in 
arts, of assocn. that they shall not be accountable 
to the company for any profit realised by reason 
only of their holding that office or of the fiduciary 
relation thereby established. — Gluckstein v. 
Barnes, [1900] A. C. 240 ; 69 L. J. Ch. 385 ; 
82 L. T. 393 ; 16 T. L. R. 321 ; 7 Mans. 321, 
H. L. ; affg. S. C. sub nom. Re Olympia, Ltd., 
11898] 2 Ch. 153, C. A. 

Annotations : — Distd. Re Lady Forrest (Murchison) Gold 
Mine, [1901] 1 Ch. 582. Apld. Re Darby, Ex p. Brougham, 
UU11] 1 K. B. 95. Consd. Re Jubilee Cotton Mills, 
1X922] 1 Ch. 100. Refd. Re Leeds & Hanley Theatres of 
Varieties (1902), 72 L. J. Ch. 1 ; Watts v. Bucknall 
(1903), 88 L. T. 845 : Omnium Electric Palaces v. Baines, 
11914] 1 Ch. 332. Ifentd. Re Haycroft Gold Reduction 
Sc Mining Co., [1900] 2 Ch. 230. 

Compare No. 3225, ante y No. 3482, post. 

3260. Effect of protective clause in articles.] — 

Gluckstein v. Barnes, No. 3259, ante. 

3261. Effect of adoption of contract by company.] 

— In 1871 certain coal areas were purchased for 
£5,500 by six persons, of whom F. was one, & 
were vested in G. as a trustee for them without 
disclosing the trust. In 1873 a co. was formed for 
the purpose of purchasing these areas & other 
property. F. was one of the directors, & as such 
he concurred in effecting a purchase by the co. 
from G. for £12,000 cash, & £30,000 in fully paid-up 
shares, without disclosing the fact that F. was a 
part owner. In 1875 the co. was ordered to be 
wound up. In 1878 a meeting of contributories 
was called, at which two rival schemes were 
brought forward, one for repudiating the purchase 
of the coal areas, the other for adopting the pur- 
chase & selling the property. The latter scheme 
was adopted, & was confirmed by the ct. The 
liquidator accordingly sold the property, but at 
a heavy loss. A contributory then took out a 
summons under 1862 Act, s. 165, to make F. 
liable for misfeasance as a director in allowing the 
co.’s seal to be affixed to the agreement for pur- 


chase by the co. : — Held : (1) though the co. would 
have been entitled to rescind the contract, yet 
as rescission had become impossible no relief 
could be given against F. ; (2) as F. when he 
acquired his interest in the property was not a 
trustee for the co., he could not be treated as 
having purchased on behalf of the co. at the price 
he gave, & was not chargeable with the difference 
between the price at which he bought & the price 
paid by the co., & he could not be charged with 
the difference between the price paid by the co. 
& the value of the property when the co. bought 
it, as this would be making a new contract between 
the parties. 

Where a trustee, purchasing on behalf of his 
cestui que trust , purchases his own estate without 
disclosing his own interest in it, the cestui que 
trust y when he discovers the fact, may, if he 
pleases, set aside the contract altogether, but 
then he must return that which has been pur- 
chased. The same rule applies, in the case of a 
purchase by a director on behalf of a co., of 
property in which he has any interest ; if the co. 
repudiates the contract, the property must be 
returned. In this case a return of the property 
is impossible after what was done in 1878. The 
resolution of the shareholders to sell the property 
was passed in 1878, & the co. having determined 
to adopt, & not to set aside, this contract of pur- 
chase, it is too late now to seek to do so (Cotton, 
L.J.). — Re Cape Breton Co. (1885), 29 Ch. D. 
795 ; 54 L. J. Ch. 822 ; 53 L. T. 181 ; 33 W. R. 
788 ; 1 T. L. It. 450, C. A. ; affd. sub nom . Caven- 
dish Bentinck v. Fenn (1887), 12 App. Cas. 
652, H. L. 

Annotations : — As to ( 1) Folld. Re Lady Forrest (Murchison) 
Gold Mine. [1901] 1 Ch. 582. Refd. Re Olympia, [1898] 
2 Ch. 153. As to (2) Consd. Lydney & Wigpool Iron Ore 
Co. v. Bird (1886). 33 Ch. D. 85. Folld. Ladywoll Mining 
Co. v. Brookes, Ladywell Mining Co. v. Hnggons (1887), 
35 Ch. D. 400. Consd. Re North Australian Territory 
Co., Archer’s Case, [1892] 1 Ch. 322 ; Re Olympia, [1898] 
2 Ch. 153 ; Re Leeds & Hanley Theatres of Varieties, 
[1902] 2 Ch. 809. Distd. Re Jubilee Cotton Mills, [1922] 
1 Ch. 100. Refd. Re Liverpool Household Stores Assoon. 
(1890), 59 L. J. Ch. 616 ; Burland v. Earle, [1902] A. C. 
83 ; Re Brazilion Rubber Plantations & Estates, [1911] 
1 Ch. 425 ; Omnium Electric Palaces v. Baines, [1914] 
1 Ch. 332 ; Jacobus Marler Estates v . Marler (1916), 
85 L. J. P. 0. 167, n. Generally , Refd. Kregor v. Hollins 
(1913), 109 L. T. 225. Mentd. Re Liberator Permanent 
Benefit Bldg. Soc. (1894), 10 T. L. R. 537 ; Re Kingston 
Cotton Mill Co. (No. 2), [1896] 2 Ch. 279 ; Grant v. Gold 
Exploration & Development Syndicate, [1900] 1 Q. B. 
233 ; North American Land & Timber Co. v. Watkins 
(1904), 91 L. T. 425. 

3262. .] — Burland v. Earle, No. 3526, 

post. 

3263. Director also promoter.] — Re Lady 

Forrest (Murchison) Gold Mine, Ltd., No. 47, 
ante . 

Sales by promoters.] — See Nos. 38, 41, 44, 45, 
47-49, ante. 

E . In connection icith Company . 

(a) On Issue of Shares. 

3264. Resolution to allot— No shares available.] 
— Ferguson v. Wilson. No. 3037, ante . 

3265. Shares allotted to directors — As fully-paid.] 
— The directors of a ry. co. passed a resolution 
by which they appropriated 200 “ paid-up ” shares 
to one of the directors for his services in the 


the sale & restore the original position, 
hut would not entitle it to retain the 
property at a price reduced by re- 
duction of the directors* profit. When, 
however, the directors* fault extends 
further than nondisclosure, when a 
breach of duty attended the original 
acquisition, the co. may, If it chooses, 
retain the property purchased & also 
demand a refund of the profits. 


Where a director of a company pur- 
chased property under such circum- 
stances, as showed that it was his duty 
to have acquired the property not for 
himself but for the co., Sc thereafter 
resold the property to the oo. at a 
profit : — Held : the co. was entitled to 
claim from the director the profit made 
by him. — Robinson v . Randfontein 
Estates Gold Mining Co., Ltd., 


[1921] App. D. 168.— S. AF. 

PART HI. SECT. 28, SUB-SECT. 6.— 

E. (a). 

8265 1. Shares allotted to directors — ■ 
As fully-paid .] — 'Martin v. Gibson 
(1907), 15 O. L. R. 623 ; 10 O. W. R. 
66.— CAN. 

3265 ii. .] — An original sub- 
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formation of the co. : — Held : the directors had 
no power to allot shares among themselves as 
“ paid np ” & the director to whom the shares 
were appropriated was liable to a call equally 
with the other shareholders. — Re Universal 
Provident Life Assocn., Ex p. Daniell (1857), 
1 De G. & J. 372 ; 26 L. J. Ch. 503 ; 29 L. T. O. S. 
254 ; 3 Jur. N. S. 803 ; 5 W. R. 677 ; 44 E. R. 
767, L. JJ. 

Annotations : — Distd. Re Western of Canada Oil, Lands & 

Works Co., Carling, Hespeler & Walsh’s Case (1875), 

1 Ch. D. 115. Mentd. Re Anglesea Colliery Co. (1866), 

L . R. 2 Eq. 379. 

3266. .] — By the memorandum of assocn. 

of a co., its capital was declared to be £121,200 
in £10 shares, the first 120 shares being founders’ 
shares & the others ordinary shares. The memo- 
randum also provided that each of the subscribers 
for a founders’ share should, in addition to paying 
up tho nominal amount of that share, “ subscribe 
for ” fifty ordinary shares for each founders’ 
share held by him. Five directors of the co. 
took certain founders’ shares each, & no ordinary 
shares in respect of them ; but they procured other 
persons to acquire fifty ordinary shares for every 
founders’ share so taken: — Held: (1) (Lord 
Ludlow, diss .), the meaning of the words “ sub- 
scribe for ” was not “ take ” personally, the 
obligation to “ subscribe for ” such things as 
transferable shares being performed, or at all 
events satisfied & discharged, by procuring an 
allotment to be made to persons approved by 
the directors ; but that, even if “ subscribed for ” 
meant “ take,” the obligation to take might be 
satisfied & discharged by the acceptance by the 
directors of a nominee of the person bound to 
take ; & the directors by finding others to take 
fifty ordinary shares for every founders’ share 
taken had fulfilled the obligation imposed upon 
them ; (2) a charge of misfeasance had not been 
made out, inasmuch as a mere allotment of shares, 
whether ordinary or founders’ shares, by directors 
to themselves was not unlawful, nor a breach of 
duty, nor a breach of trust. — Re London & 
Colonial Finance Corpn., Ltd. (1897), 77 L. T. 
146; 13 T. L. R. 576, C. A. 

3267. At undervalue.] — Where directors of 

a co. had improperly allotted a large number of 
shares to themselves at an undervalue : — Held : 
the directors must account to the co. for the 
profits which they had derived from the sale of 


such of the shares thus allotted as they had dis- 
posed of, & as to the shares which they retained 
the proper measure of the damages was, under the 
circumstances, not the highest price at which any 
shares of the co. had been sold during the period 
for which the directors had held their shares, 
but the market value of the shares at the dates 
at which they were respectively allotted to the 
directors, & the directors must pay to the co. the 
excess, if any, of that market value above the 
sums which they had paid to the co. for the shares 
respectively. — Shaw v. Holland, [1900] 2 Oh. 
305 ; 69 L. J. Ch. 621 ; 82 L. T. 782 ; 48 W. R. 
680 ; 7 Mans. 409, 0. A. 

3268. Allotment at discount — Liability for 
amount of discount.] — It is not competent for 
directors to issue shares at a discount, so as to 
make the holder liable for less than their full 
amount. 

Where directors bond fulc agreed, in considera- 
tion of a stipulated service, to allot shares at a 
discount & tfie allottee subsequently received 
certificates of fully paid-up shares, paid to the co. 
the par value less 10 per cent, discount & sub- 
sequently sold the same to bond fide purchasers 
at a profit : — Held ; (1) the directors were answer- 
able to the co. for the discount allowed ; (2) they 
were not liable beyond the discount there being 
no proof of fraud against the co., or of further 
resulting damage to it from the transaction. 
Scmble : such further resulting damage could not 
have exceeded the difference between the price 
paid by the allottee the presumable value of the 
shares at the date of the agreement if it & the 
transaction founded thereon had never taken 
place. — limsciiE v . Sims, [1894] A. 0. 651 ; 64 
L. J. P. 0. 1 ; 71 L. T. 357 ; 10 T. L. R. 616 ; 
1 1 R. 303, P. 0. 

Annotations: — As to (1) Reid. Wolfron v. Saffcry, [18971 

A. C. 299. As to (2) jEtefd. Lagunas Nitrate Co. v. Lagunas 

Syndicate, [1899J 2 Ch. 392. Generally, Mentd. Stamp 

Duties Comrs. v. Broken Hill South Extended, 11911] 

A. C. 439. 

3269. Allotment to infant children of director.] — 

A director of a co. induced three of his children, 
who were minors, to apply for shares. Shares 
were allotted to each & he gave them money to 
pay the sums payable on allotment. All the shares 
in the co. were allotted. The co. never paid any 
dividend, & an order for winding it up was made 
before any of the children had attained twenty- 


scriber & provisional diroctor of a co. 
who had only paid $25 on account 
joined with the other provisional 
directors in passing a resolution, at the 
organisation meeting of the co. in 
1902, that the Bhares of capital stock 
subscribed for by them should bo 
allotted to them as fully paid up, which 
was done. In 1904 he transferred his 
shares, receiving therefor the sum of 
$125 more than he had paid. In 1906 
the shares were forfeited, by resolution 
of the directors, for non-payment of a 
call of 100 per cent made upon them : 
— Held: the original subscriber for 
the shares was liable as for breach of 
trust under Winding-up Act, R. S. O. 
1906, c. 144. s. 123, in assuming to 
accept the snares as fully paid up.— 
Re manes Tailoring Co., Craw- 
ford’s Case (1908), 18 O. L. R. 572 ; 
11 O. W. R. 498; 13 O. W. R. 829.— 
CAN. 


d. For purpose of ob- 

taining controlling voting power.] — 
Deft. co. was incorporated in 1912 
under the Ontario Companies Act, 
with an authorised capital stock of 
9150,000, divided into 1,500 shares of 
the par value of $100 each, but only 
1,208 shares had been issued. Pith, a 
director, was the registered holder of 

J. — VOL, IX. 


458 of those, & had agreed to buy 150 i 
shares from another shareholder, ! 
which would give him a majority of the 
issued shares. At a meeting of tho 
directors hold in Oct. 1918, a resolu- 
tion was passed (pith voting against 
it) that the balance of the share capital j 
of the co. unissued bo offered to the 
shareholders at par. This offer to 
remain open for 20 days. There were 
five directors, & all were present at the 
meeting. The president then askod 
each one present how many shares he 
would take. Two asked for 10 each, 
ono for 100, & one for 50 — these 
numbers bearing no fixed relation to 
their previous holdings. The pith 
said he would take ills proportion 
based upon his holding of 608 shares. 
This was not conceded ; pith was 
offered 98 shares, which he refused, j 
Tho directors then passed a resolution ! 
(pltf. voting against it) that the • 
applications for the shares be accepted . 
& that certificates be issued accord- , 
ingly. Pltf., suing on behalf of himself ! 
Sc all shareholders other than the In- , 
dividual defts., brought this action j 
against the co., his four co-directors, & ; 
another shareholder who was to get 
some of the shares, to restrain thorn 
from making the allotment: — * Held : 
the purpose of deft, directors in all they ; 


did was to deprive pltf. of the con- 
trolling position which he had ac- 
quired— they were making a one-sided 
allotment of shares with a view to the 
control of the voting power which was 
beyond their powers. — Bonihteel v. 
Collis Leather Co., Ltd. (1919), 45 
O. L, R. 195.— CAN. 

3268 i. Allotment at discount — Lia- 
bility for amount of discount.] — Where 
the directors of a co., in return for a re- 
port made upon the property of the co., 
gave a mining engineer the option of 
taking 10,000 reserved shares within 
a fortnight at a price below par, & tho 
shares wont from considerably below 
par to a high premium, whereupon tho 
engineer exercised his option Sc made 
a Targe profit : — Held : the directors 
were not at liberty to issue fully-paid 
shares at a discount, & were liable for 
the difference between the price at 
which they were actually issued Sc the 
par value ; but were not liable for the 
difference between the par value Sc. 
any higher amount whioh the shares 
might nave fetched in the market. — 
Orange River Land & Asbestos 
Co. 's Trustees v. Hihsohe (1892), 6 
H. C. 260. — S. AF, 

e. Issue of new share certificate — . 
Old certificate not produced — Negligence , ] 

K K 
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Sect. 28. — Directors: Sub-sect. 0, E. (a), (b), (c), (d), 

(c) & (/).] 

one. The infants were placed on the list of contri- 
butories, Sc an order was made against each for 
payment of an arrear of calls, but, their infancy 
having been discovered, no attempt was made 
to enforce it : — Held : the father was liable to 
pay the amount of these calls, as a loss occasioned 
to the co. by his breach of duty as director in 
having shares allotted to infants. — Re Crenver Sc 
Wheal Abraham United Mining Oo., Ex p. 
Wilson (1872), 8 Ch. App. 45 ; 42 L. J. Ch. 81 ; 
27 L. T. 597 ; 21 W. R. 46, L. JJ. 

Annotations : — Mentd. He Montrotier Anphalte Co., Perry's 

Case (1876), 34 L. T. 716 ; Re Newman, (1895) 1 Ch. 674. 

3270. Liability for non-compliance with 1900 
Act, s. 4 — Necessity for knowledge of facts.] — (1) A 

co. issued a prospectus offering 20,000 £1 pre- 
ference shares to the public & stating that no 
allotment would be made unless 15,000 shares 
had been applied for So the application money 
paid. Pltf. applied for 100 shares. The directors 
proceeded to allotment when 15,000 shares had 
been applied for, but in some cases the application 
money had only been paid by cheques which had 
not been cleared. Pltf. paid the full amount of 
his shares. The co. went into liquidation, So it 
then appeared that the co. was insolvent So the 
shares worthless. Pltf. brought this action against 
one of the directors claiming repayment of the 
money paid on application for the shares under 
sect. 4 & compensation for loss under sect. 5 of 
the 1900 Act. Deft, was not present at the 
meeting of the board at which the allotment 
was made, but was present at subsequent meotings 
at which the minutes were confirmed So a resolution 
passed to apply for a certificate to commence 
business : — Held : Mears v. Western Canada Pulp 
& Paper Co ., No. 1650, ante, having decided that 
payment by cheque is not payment within 1900 
Act, s. 4, until the cheque is cleared, there had 
been a contravention of the Act. 

(2) Sect. 4 applies only before allotment. After 
allotment is once made, whether in contravention 
of the Act or not, it is only voidable at the option 
of the shareholder, & tho co. cannot pay back 
t he application money ; the only liability of the 
directors after allotment is the liability to make 
good the loss under sect. 5, sub-sect. 2, of above 
Act. Under that section, “ knowingly con- 
travene " means contravene with knowledge of 
the facts. A director cannot escape liability by 
ignorance of the law. 

(3) A director does not make himself responsible 
for an act done at a meeting at which he was not 
present, So which is complete without further 
confirmation, merely by voting at a subsequent 
meeting for the confirmation of the minutes : — 
Held : deft, was not aware of the facts Sc had not 
knowingly contravened the Act. — Burton v. 
Bevan, [1908] 2 Ch. 240 ; 77 L. J. Ch. 591 ; 99 
L. T. 842 ; 15 Mans. 272. 

Sec now 1908 Act, s. 85. 


Payment of brokerage or commission.] — See , 

generally , Sect. 11, ante . 

(6) Improving Market for Shares . 

3271. Steps taken to improve price — Brokers 
employed to buyj — H. Co. was formed to take over 
a shipbuilding business. M* Co. had agreed to 
assist in bringing out H. Co. Brokers were em- 
ployed to purchase shares in IT. Co. to induce the 
public to purchase them, So considerable liabilities 
were thereby incurred. Subsequently to the 
transaction, I. Co. was formed, to take over the 
business of M. Co. So another. The directors of 
I. Co. advanced large sums to the brokers to cover 
their losses, as being part of the business of M. Co. 
taken over by them. Demurrer by one of the 
directors of I. Co. to a bill filed against them by 
the liquidators, overruled. — I mperial Mercantile 
Credit Assocn. v . Chapman (1871), 19 W. R. 379. 
Annotation: — Reid. Parker v . Lewis (1873), 28 L. T. 91. 

3272. Directors liable to refund money 

spent.] — Re Railway So General Light Improve- 
ment Co., Marzetti’s Case, No. 3058, ante . 

Rigging the market generally, see Contract, 
Vol. XII., pp. 230, 239, Nos. 1959, 1960 ; Stock 
Exchange. 

Steps taken to procure Stock Exchange quotation.] 

— See Sub-sect. 6, B. (c) 9 ante . 

(c) Transfer of Shares. 

Transfer by direotor — To escape liability.] — See 

Nos. 1380, 2037, ante . 

Power of directors to refuse.] — Sec , generally , 
Sect. 23, sub-sect. 5, ante. 

(d) Calls. 

3273. Payments in advance of calls on their own 
shares — Applied in paying themselves remunera- 
tion.] — The directors of a co. by the arts, of assocn. 
were empowered to receive payments in advance 
of calls, Sc were to be paid a certain amount for 
their fees. The co. fell into a state of utter in- 
solvency, & the directors knowing this, in order to 
get rid of their liability on shares not fully paid up 
held by them, passed a resolution authorising any 
director to pay calls in advance. Under this 
resolution the directors from time to time paid to 
the account of the co. large sums purporting to 
be advances on calls, So immediately afterwards 
they drew against these sums for their fees. The 
co. was afterwards wound up. Upon summons 
by the official liquidator to enforce a second pay- 
ment of the calls purported to have been paid 
under this arrangement : — Held : the arrange- 
ment being a contrivance only for the benefit of 
the directors could not stand, the pretended pay- 
ments in anticipation of calls were invalid. So the 
calls must be enforced. — Re European Central 
Ry. Co., Sykes’ Case (1872), L. R. 13 Eq. 255 ; 
41 L. J. Ch. 251 5 26 L. T. 92. 

Annotations: — Consd. Re Winoham Shipbuilding, Boiler & 

Salt Co., Poole, Jackson, & Whyte’s Case (1878), 9 Ch. D. 


— A direotor of pltf. co. who had 
certified under the co.’s seal to new 
share certificates without requiring 
production of the old certificates for 
which the new certificates were to be 
substituted or looking at tho register 
or doing more than inquire of the 
secretary as to a matter not within his 
personal knowledge whereby there was 
an over-issue of shares was in the cir- 
cumstances liable for wilful default for 
loss to the co. thereby arising. — Gould 
& Birbkck & Bacon v. Mount Oxide 
Minks, Ltd. (1916), 22 C. L. B. 490.— 
AUS. 

f. Shares allotted to secretary — As 


fully ’paid.) — At a meeting of the 
directors of a oo. they allotted ail the 
unissued shares, being 40 per cent of 
the capital stock, to the secretary of 
the oo. at par, he haying subscribed for 
them, & immediately afterwards he 
disposed of a number of these shares 
at par to the directors individually. 
No shares had been sold for three 
years previously, 6c in the meantime 
the co.’s real estate had greatly in- 
creased in value, 6c pltf. had recently 
purchased a large number of shares, 
nearly all at a premium, 6c some at a 
premium of 160 per cent : — Held : 
this transaction by the directors was 


not illegal, as the shares were allotted 
bond fide to the secretary with intent 
to further the co.’s interests & without 
intent on the part of the directors to 

S rofit personally thereby; that the 
irectors were acting within their 
powers when they exercised their dis- 
cretion & sold shares at par which 
might have been brought to a premium ; 
& that they were not obliged to offer 
the unissued shares to the shareholders 
pro rata or put them up at auction 
before disposing of them to one share- 
holder at par. — H arris v . Sumner 
(1909), 39 N. B. R. 204 ; 5 E. L. R. 
161.— CAN. 
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822 : Re. Wood’s Ships’ Woodite Protection Co. (1890), 
62 L. T. 760. Held. Re Land Development Assocn., 
Kent's Case (1888), 39 Ch. D. 259 ; Re Washington 
Diamond Mining Co., 11893] 3 Ch. 95. 

3274 . Calls made lor securing debts guaranteed 
by directors personally — After presentation of 
petition to wind up.] — (1) Directors of a life assur- 
ance co. borrowed money from their bankers for 
the purposes of the co., & by resolution declared a 
charge in favour of the bankers upon the unpaid 
proceeds of calls already made. They borrowed a 
further sum, & passed a second similar resolution 
after the presentation of a winding-up petition, 
but before any order made. The co. having been 
ordered to be wound up : — Held ; both charges 
were effectual. 

(2) The directors had been made themselves 
personally responsible to the bankers for the 
amount of both the above-mentioned loans, & 
were compelled to pay the same ; — Held : they 
were entitled to stand in the shoes of the bankers 
as against the proceeds of the calls. 

(3) Directors of a life assurance co. not being 
a limited co. within the Companies Acts advanced 
sums out of their own money for the benefit of the 
co . : — Held : they were entitled to set off the sums 
so due to them against calls made upon them as 
contributories . — Ite International Life Assur- 
ance Society, Gibbs & West’s Case (1870), 
L. R. 10 Eq. 312 ; 39 L. J. Ch. 607 ; 23 L. T. 350 ; 
18 W. R. 970. 

Annotations : — As to ( I) Apld. English Channel S.S. Co, v. 
Rolt (1881), 17 Ch. D. 715. Refd. Re Hamilton's Windsor 
Ironworks, Ex p. Pitman & Edwards (1879), 12 Ch. D. 
707 ; Wheatley v. Si Iks tone & Haigh Moor Coal Co. (1 885), 
29 Ch. D. 715 ; General Auction Estate & Monetary Co. 
t>. Smith, [1891] 3 Ch. 4 32. As to (3) N.F. Re. West of 
England & South Wales District Bank, Ex p. Branwliito 
(1879), 48 L. J. Ch. 463. Refd. Re International Life 
Asseo. Soc., Prudential Assce. Co.'s Case (1876), 34 L. T. 
49; Re Whltehouse (1878), 9 Ch. D. 595. Generally, 
Mentd. Re Liverpool Civil Service Supply Assocn., Ex p. 
Greenwood (1874), 22 W. R. 636. 

3275 . Fraudulent preference — Directors 

must refund any benefits.] — A board of directors 
knowing the co. to be insolvent made a call <& 
ordered the seal of the co. to be affixed to a mtge., 
whereby the call & all other property of the co. 
were assigned to a trustee by way of security for 
some of themselves, who were personally liable 
as sureties for debts of the co. The co. was 
afterwards ordered to be wound up & was unable 
to pay its debts in full : — Held : this transaction 
amounted to a fraudulent preference, & the 
directors who had received anything for their own 
benefit under the mtge. were liable to refund. — 
Gaslight Improvement Co. v. Terrell (1870), 
L. R. 10 Eq. 168 ; 39 L. J. Ch. 725 ; 23 L. T. 386. 

Annotaium /—Refd. Re Wincham Shipbuilding, Boiler & 
Salt Co., Poole, Jackson & Whyte's Case (1878), 26 W. R. 
588. 

(e) Return of Capital, 

3276 . By English directors of foreign company 
— Return sanctioned by general meeting.] — The 

English directors of a Belgian ry. co., established 
as a Socidt 6 Anonyme, subsequent to their re- 
tiring, returned deposits to a considerable amount 
to English allottees, & also purchased back for the 
co. some of the shares which had been allotted. 
An account of these transactions was laid by the 
English directors before the committee of manage- 
ment, to whom also the balance due from the 


English directors was paid. These transactions 
were afterwards approved of by a general meeting : 
— Held : the general meeting had power to sanction 
such a transaction, & having done so, there was 
no ground for a suit in this country against the 
retired English directors. — Kent v . Jackson 
(1852), 2 De G. M. & G. 49 ; 21 L. J. Ch. 438 ; 19 
L. T. O. 8. 55 ; 42 E. R. 789, L. JJ. 

3277. Right of recovery from shareholders.] — 
Moxiiam v . Grant, No. 3106, ante, 

(/ ) Dividends Improperly Paid • 

3278. Dividend not warranted by state of funds.] 

— (1) A co. was formed for insurance on lives & 
survivorship, & during sickness, & for granting 
annuities. The capital of the co. was advertised 
as £50,000, in shares of £50 each. Under the deed 
of settlement it was provided, that the proprietors 
should not be answerable, indirectly or directly, 
further or otherwise than as to their respective 
shares in the co. The full amount of the shares 
had not been paid up when the co. suspended 
business : — Held : each proprietor was liable to 
the persons insured, to the extent of the unpaid 
portion of his share in the capital of the concern, 
but not to the full extent of the sum advertised 
as the capital of the co. 

(2) Pltfs. were eleven of the insured, who had 
effected insurances for payment of a sum of money 
upon death or during sickness. Some had re- 
ceived policies, & others had only free tickets 
entitling them to demand policies after paying 
their premiums for six months ; — Held : the in- 
terests of pltfs. were identical with the rest of the 
insured ; & they might represent the whole body, 
amounting to about £2,000, 

(3) The directors had declared a dividend, 
which was not warranted by the state of the funds 
of the society ; — Held : those directors who had 
been parties to declaring the dividend were liable 
to make good the amount of the dividend. 

(4) The directors having bought up a number 
of shares with the funds of the society : — Held : 
they were liable for the amount so applied, this 
being a dealing with the funds altogether at vari- 
ance with the scope of the deed of settlement. — 
Evans v. Coventry (1856), 25 L. J. Ch. 489 ; 27 
L. T. O. 8. 85 ; 2 Jur. N. 8. 557 ; 4 W. R. 466 ; 
8. C. sub nom . lie General Benefit Life Insur- 
ance Loan 8ociety, 20 .1. P. 691 ; on appeal 
(1857), 8 De G. M. & G. 835, L. JJ. 

Annotations : — As to ( 1) Refd. Re Athemeuin Soc. & Prince 

of Wales Soc., Durham’s Case (1858), 4 K. & J. 517. 

As to (3) Refd. Re National Funds Assce. (1878). 10 Ch. D. 

118. Generally. Mentd. Re Montrotior Aspnalto Co., 

Perry’s Case (1876), 34 L. T. 716. 

3279. Value of assets in jeopardy bond fide 

estimated — Subsequent loss.] — The ct. has sum- 
mary power, under 1862 Act, ss. 101, 165, to order 
a contributory or director to repay a dividend 
declared & paid under a delusive & fraudulent 
balance. But the balance-sheet of a co. engaged 
in a hazardous trade will not be considered de- 
lusive & fraudulent merely because an estimated 
value was put upon assets of the co. which were 
then in jeopardy & were subsequently lost, or 
because the co. was obliged to borrow money to 
pay the dividend, provided the facts fairly ap- 
peared on the balance-sheet, & the balance fairly 
represented profits. 


PART III. SECT. 28. SUB-SECT. 6.— 

E. (I). , 

g. General rule.} — A director who 
concurs in the payment of a dividend 
out of capital in the honest belief that 
the co. had profits out of whioh it 


might properly be paid, or at least in 
ignorance of tne fact that it was being 
paid out of capital, is liable to repay 
such dividends to the liquidator if ho 
has been guilty of complete neglect of 
his duties & has not used ordinary 
prudenoe in the circumstances such as 


lie would have been expected to use 
in his own behalf. — Northern Trust 
Co. v. Butciiart, [1917] 2 W. W. R. 
405. — -CAN. 

h. Dividend not warranted bp state 
of funds.) — Payment of a dividend 

K K 2 
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Sect . 28, — Dire ctors : Sub-sect 6, E. (/). ] 

A co. was formed under 1802 Act, for running 
the blockade during the civil war in America. 
The arts, provided that dividends should not be 
paid except out of profits, & the directors should 
declare a dividend as often as the profits in hand 
were sufficient to pay £5 per cent, on the capital, 
subject to the resolutions of a general meeting. 
In 1804, a dividend was declared & sanctioned at 
a general meeting, & subsequently paid, upon a 
balance-sheet in which a debt due from the Con- 
federate Govt., & cotton in the Confederate States, 
& also ships engaged in running the blockade, were 
estimated at the full nominal value. All these 
assets were lost, & the co. was wound up : — Held : 
as the estimate was made bond fide> & the facts 
appeared truly in the balance-sheet, the balance- 
sheet was not delusive, & the dividend must be 
considered to have been made out of profits, 
although the co. had actually to borrow the money 
to pay it . — Re Mercantile Trading Co., 
Stringer’s Case (1869), 4 Ch. App. 475 ; 20 
L. T. 591 ; 17 W. R. 094 ; sub nom . Re Mer- 
cantile Trading Co., Exp. Official Liquidator, 
38 L. .1. Ch. 098, L. JJ. 

Annotations : — Consd. Re County Marino Insco., Ranee’s 
Cnee (1870), 0 Ch. App. 104, Distd. Re Alexandra Palace 
Co. (1882), 21 Ch. D. 149. Apld. Re London & General 
Bank (1894), 72 L. T. 227. Consd. Re Kingston Cotton 
Mill Co. (No. 2), [1896J 1 Ch. 331. Apprvd. Dovey v. 
Cory, [1901] A. C. 477. Retd. Overend, Gurney v. 
Gurney U869), 20 L. T. 652 ; Re Mercantile Trading Co., 
Schroder’s Case (1870), L. R. 11 Eq. 131 ; Re IS tar & 
Garter (1873), 42 L. J. Ch. 374 ; lie National Funds 
Assce. (1878), 10 (’ll. D. 118 ; Re British Guardian Life 
Assce. (1880), 14 Ch. D. 335 ; Re Mammoth Copporopolis 
of Utah (1880), 50 L. J. Ch. 11 ; Re Exchange Banking 
Co., Flitcroft’s Case (1882), 31 W. R. 174 ; Leeds Estate 
Bldg. & Investment Co. v. Shepherd (1887), 36 Ch. D. 787 ; 
Lee v. Neuchatel Asphalte Co. (1889), 41 Ch. 1). 1 ; 
Municipal Freehold Land Co. v. Pollington (1890), 63 
L. T. 238 ; Re Sharpo, Re Bennett, Masonic & General 
Life Assce. v. Sharpe, [1892] 1 Ch. 154. 

Compare No. 3949, post. 

3280. Directors relying on manager’s 

valuation of stock-in-trade.] — Directors who pay 
away the funds of their co. honestly, & reasonably 
believing in a state of facts which would justify 
the payment, are not bound to replace the funds 
because it subsequently turns out that on the true 
facts the payment was ultra vires . 

Ordinary directors of a co. are entitled to rely 
on certificates of its manager as to the value of its 
stock-in-trade. 

For some years before a co. was wound up 
balance-sheets, signed by its auditors, were pub- 
lished by the directors to the shareholders, in 
which (a) the value of the co.’s mill & machinery, 
& (b) the value of its stock-in-trade, were greatly 
overstated. The directors knew that (a) was an 
overvalue, but none of them knew that (b) was, 
but they believed & relied on certificates, de- 
liberately false, given by J., one of the directors 
who was also manager. Dividends were for some- 
years paid on the footing that the balance-sheets 
were correct. If the excess in value in respect of 
(a) & (6), or either of them, had been deducted, 
there would have been no profits available for 
dividend. But taking the stock-in-trade at the 
amounts stated in the certificates, & the mill, 
machinery, & site at their true value, the co. was 
not insolvent until the last year of its existence. 
In the winding up of the co. it was sought to make 
the directors liable for the dividends, & for the 
damages alleged to have resulted from continuing 


the co.’s business on the footing that the balance- 
sheets were correct : — Held : the directors, other 
than J., were not, though J. was, liable for the 
dividends ; but the damages were too remote, & 
the directors were not liable for them. — Re 
Kingston Cotton Mill Co. (No. 2), [1890] 1 
Ch. 331 ; 65 L. J. Ch. 290 ; 73 L. T. 745 ; 44 W. R. 
303 ; 12 T. L. R. 123 ; 40 Sol. Jo. 144 ; 3 Mans. 
75 ; on appeal 9 [1896] 2 Ch. 279, C. A. 

Annotations : — Mentd, Dixon v. Kennaway, [1900] 1 Ch. 

833 ; Squire, Cash Chemist v. Ball, Baker, Mead v. Ball, 

Baker (1911), 106 L. T. 197 ; Re Republic of Bolivia 

Exploration Syndicate, [1914] 1 Ch* 139. 

3281. Assets overvalued — Company not 

insolvent.] — Re Kingston Cotton Mill Co. 
(No. 2), No. 3280, ante . 

3282. Dividends paid out of borrowed money — 
Liability to proceedings under 1862 Act, s. 165.] — 

The arts, of assocn. of a co. provided that all 
dividends on shares should be made only out of 
the clear profits of the co., & all moneys borrowed 
by the co. & all moneys received under insurances 
of the co.’s property against destruction or damage 
by fire should be deemed capital. A building of 
the co. having been destroyed by fire, the co. 
resolved to increase the capital by £150,000 for the 
purpose of reconstructing the building, & to issue 
tor this purpose 15,000 preference shares* These 
shares were issued, & during the reconstruction of 
the building, no profits having been earned by the 
co., the directors paid four dividends on the 
shares. The first dividend was paid out of moneys 
received from an insurance co. in respect of a loss 
occasioned by the fire. The other three dividends 
were paid by means of moneys borrowed expressly 
for the purpose from the contractors of the co. 
& a financial co., both of whom had notice of the 
purpose for which the money was borrowed, & 
both of whom held a large number of the prefer- 
ence shares : — Held : (1) the directors were, under 
1862 Act, s. 165, jointly & severally liable to pay 
to the liquidator the amount of the first dividend ; 

(2) with respect to the other three dividends, the 
result of the transactions as a whole, had been 
only to increase the amount of the proofs against 
the co. by the amount of the loans, & consequently 
the directors were jointly severally liable to pay 
to the liquidator only such a sum as would 
enable him to pay on all the debts of the co. a 
dividend equal to that which would have been 
paid on all the debts other than the loans, in case 
no proof has been made in respect of the loans ; 

(3) the order must be made without prejudice to 
the right of the directors to be indemnified by any 
shareholders or creditors of the co. who were 
parties or privies to the payment of the dividends 
out of capital, & three months from the date of 
the Chief Clerk’s certificate of the amount payable 
by the directors must be given to them to make 
the payment. 

(4) The dividends in question were paid in 
Jan. & July, 1874, & in Jan. & July, 1875. The 
order to wind up the co. was made in Nov. 1876. 
A liquidator was appointed in Dec. 1870 ; he 
afterwards retired, & his successor was appointed 
in Dec. 1878. The summons against the directors 
was issued in Feb. 1880 : — Held : there had been 
no such delay as to disentitle the liquidator to 
make the application. — Re Alexandra Palace 
Co. (1882), 21 Ch. D. 149 ; 40 L. T. 730 ; 30 
W. R. 771 ; sub nom . Re Alexandra Palace Co., 
Ltd., Goodson’s Case, 51 L. J. Ch. 055. 

Annotations : — As to (3) Apld. Moxham v. Grant (1899), 68 


may be restrained if proper provision 
has not been made for expenses which 
ought to be paid out of income. 

A note was presented under 1862 


T 


Act, s. 165 (1908 Act, s. 214) praying 
the ct. to ordain that directors should 
make payments of £311,667, the 
amount of such a dividend improperly 


paid: — Held ; barred by lapse of 
time.— C ity of Glasgow Bank 
(Liquidators) v. Maokinnon (1882), 
9 E. (Ct. of Bess.) 535.-HBCOT, 
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L. J. Q. B. 283. As to (4) Refd* Re Sharpe, Re Bennett, 
Masonic & General Life Assee. v. Sharpe, [1892] 1 Ch. 154. 
Genercufi/, Refd. Guinness v. Land Corpn. of Iroland 
(1882), 22 Ch. D. 349. 


See, generally , Sect. 30, sub-sect. 10, C., post. 

3283. Dividend sanctioned by company — On 
faith of misrepresentations of directors.]— (1) The 

shareholders as a body cannot make the directors 
liable to repay the amount of dividends which 
have been declared by them in excess of the proper 
amount, the shareholders having sanctioned such 
payment upon reliance of the truth of misrepre- 
sentations made by the directors. Where a loss 
has accrued from the misrepresentations made by 
the directors, each individual shareholder has his 
remedy at law against the directors, but the 
shareholders, as a body, cannot maintain a suit in 
equity to recover the amount of the loss. 

(2) The deed of settlement of a banking co. pro- 
vided, that when one-fourth of the capital was lost, 
the directors should call a meeting, & the co. should 
be dissolved. Considerably more than one-fourth 
of the capital was lost, & the meeting was called, 
at which the shareholders resolved to continue 
the bank. Further losses were made, but no such 
meeting was called again : — Held : as the share- 
holders knew that the bank was going on after 
more than one-fourth of the capital was lost, the 
directors were not liable for continuing the 
bank. 

(3) The directors of a banking co. are not liable 
to the co. for including in their accounts as good, 
debts which were in fact, bad, unless they can be 
fixed with knowledge of the fact. A bill seeking 
to make the directors liable for misrepresenting 
the value of the assets of a co., alleged that they 
had included amongst the assets as good a sum 
advanced by them to a director who had died 
insolvent & without having repaid the sum ; & the 
bill prayed that defts. might be declared liable for 
allowing directors & others to overdraw their 
accounts : — Held : as this was within the powers 
conferred on the directors by the deed of settle- 
ment on such a bill they could not be made liable 
for the sum so advanced & lost, on the ground that 
it had been improperly advanced. — Turquand v. 
Marshall (1809), 4 Ch. App. 370 ; 38 L. J. Ch. 
039 ; 20 L. T. 700 ; 33 J. P. 708 ; 17 W. 11. 935, 
L. C. 

Annotations : — As to (1) Distd. Re National Bank of Wales, 
11899] 2 Ch. 029. (See sub worn. Dovey v. Cory, [1901] 
A. C. 477.) Refd. Salisbury v. Met. Hy. (1870), 22 L. T. 
839. As to (3) Expld. Overend Sc Gurney Co. v. Gibb 
(1872), L. R. 5 H. L. 480. Refd. Re Mercantile Trading 
Co., Stringer's Case (1809), 4 Ch. App. 475 ; Parker v. 
Lewis (1873), 28 L. T. 91 ; Leeds Estate Bldg. & Invest- 
ment Co. v. Shepherd (1887), 36 Ch. D. 787. 

3284. .] — The directors of a limited 

co. for several years presented to the general 
meetings of shareholders reports & balance-sheets 
in which various debts known by the directors to 
be bad were entered as assets, so that an apparent 
profit was shown though in fact there was none. 
The shareholders, relying on these documents, 
passed resolutions declaring dividends, which the 
directors accordingly paid. An order having been 
made to wind up the co. the liquidator applied, 
under 1802 Act, s. 105, for an order on the directors 
to replace the amount of dividends thus paid out 
of capital: — Held: (1) as regards each half- 
yearly dividend the persons who were directors 
when it was paid were liable for the whole amount 
paid for the dividends of that half-year ; (2) the 
claim was for a breach of trust, & Stat. Limitations 
could not be set up ; (3) the directors could not 
set off any money due from the co. to them against 
the amounts which they were ordered to replace. — 
Be Exchange Banking Co., Flitcroft’s Case 


(1882), 21 Oh. D. 519 ; 52 L. J. Ch. 217 ; 48 
L. T. 80 ; 31 W. R. 174, C. A. 


Annotations : — As to (1) Consd. London Financial Assocn. v. 
Kelk (1884), 26 Ch. D. 107 ; Leeds Estate Bldg. Sc Invest- 
ment Co. v . Shopherd (1887), 30 Ch. D. 787 ; Lucas v . 
Fitzgerald (1903), 20 T. L. R. 10. Refd. Guinness v. Land 
Corpn. of Ireland (1882), 22 Ch. D. 349 ; Re Oxfoid 
Benefit Bldg. & Investment Soc. (1886), 35 Ch. D. 502 ; 
Re Liverpool Household Stores Assocn. (1890), 59 L. J. Ch. 
616 ; Re Kingston Cotton Mill Co. (No. 2), [1896] 1 Ch. 
331 ; Re National Bank of Wales, [1899] 2 Ch. 629 (see 
sub nom , Dovey v . Cory, [1901] A. O. 477) ; Moxham v . 
Grant, [1900] 1 Q. B. 88 ; Towers v. African Tug Co., 
[1904] 1 Ch. 558. As to (2) Apld. Re Sharpo, Re Bennett, 
Masonic Sc General Life Assoe. v. Sharpe, [1892] 1 Ch* 
154. Refd. Re Oxford Benefit Bldg. & Investment Soc. 
(1886), 35 Ch. D. 502 ; Municipal Freehold Land Co. v . 
Pollington (1890), 63 L. T. 238. As to (3) Reid. Re Bassett, 
Ex p. Lewis (1895), 2 Mans. 177. Generally , Mentd. Re 
Denham (1883), 25 Ch. D. 752 ; Re Faure Electric Acoumu* 
lator Co. (1888), 40 Ch. D. 141 ; Vomer v. General 8c 
Commercial Investment Tmst, [1894] 2 Ch. 239. 

3285. Liability for fraud of co- 

directors.] — (1) An innocent director of a co. is 
not liable for the fraud of his co-directors in issuing 
to the shareholders false & fraudulent reports & 
balance-sheets if the books & accounts of the co. 


have been kept & audited by duly appointed So 
responsible officers, & he has no ground for sus- 
pecting fraud. Consequently, if such a director 
has received together with the other shareholders, 
dividends declared & paid in jmrsuanee of such 
reports & balance-sheets, such dividends having 
been, in fact, payments out of capital, he cannot 
be called upon, under 1802 Act, s. 155, to repay 
the dividends so paid, nor even the dividends 
received by himself. 

The arts, of assocn. of a co. conferred on D., one 
of the directors, the supreme control over the 
management & affairs of the co. D. prepared 
fraudulent balance-sheets, which purported to 
show that large profits had been made by the co. 
The balance-sheets & certain reports were adopted 
at board meetings. C., another of the directors, 
was not present at any of such board meetings. 
In consequence of such balance-sheets & reports, 
dividends were declared, which were, in fact, 
paid out of capital. On an application in the 
winding up of the co., to make C. liable for the 
amount of the dividends so paid : — Held : as C. 
had no suspicion of the fraud, &; did not wilfully 
abstain from making inquiries for the purposes of 
permitting his co-directors to commit fraud, he 
was not guilty of such gross & wilful negligence 
as was equivalent to fraud, & he was not liable for 
the dividends paid out of capital, either to himself 
or to other shareholders. 

(2) A director is not bound to examine entries 
in any of the co.’s books nor is the doctrine of 
constructive notice to be so extended as to impute 
to him a knowledge of the contents of the books. — 
Be Denham & Co. (1883), 25 Ch. D. 752 ; 50 L. T. 
523 ; 32 W. R. 487. 

Annotations : — As to (1) Apld. Re Kingston Cotton Mill Co. 
(No. 2), 11896] 1 Ch. 331. Folld. Lucas v. Fitzgerald 
(1903), 20 T. L. R. 16. Refd. Re Cardiff Savings Bank, 
Bute’s Case, [1892] 2 Oh. 100. As to (2) Apprvd. Dovey v. 
Cory, [1901] A. C. 477. Generally , Refd. Re Portuguese 
Consolidated Copper Mines, Ex p. Inchiquin, [1891] 3 
Ch. 28 ; Dixon v. Konnaway, [1900] 1 Ch. 833. 

Directors relying on company’s 

officials.] — See Nos. 3000-3003, ante . 

3286. On faith of fraudulent report of 

manager.] — Leeds Estate Building & Invest- 
ment Co., Ltd. v. Shepherd, No. 3008, post * 

3237 . Directors liable to refund dividends 

paid during directorship.] — (1) Directors of a co., 
pursuant to a resolution of shareholders, paid 
interest on the fully paid-up capital. This interest 
was in fact paid out of capital, there having been 
no profits of the business of the co. But such pay- 
ments were, from time to time, approved of at the 
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Sect. 28. — Directors: Sub-sect . 0, E. (/) & F. (a).] 


annual general meetings of the co . : — Held : (1) the 
directors had been guilty of misfeasance within 
1862 Act, s. 165, & were personally liable to repay 
not only the interest which they themselves had 
received, but the interest paid to the shareholders, 
during the time they were respectively directors ; 
(2) the directors had, in making payments to share- 
holders out of capital, acted ultra vires & com- 
mitted a breach of trust, & they were therefore 
liable jointly & severally to make good the amount 
of such payments, but without prejudice to their 
right to recover from each shareholder the amount 
of capital he had received . — Re National Funds 
Assurance Co. (1878), 10 Ch. D. 118 ; 48 L. J. Ch. 
163 ; 39 L. T. 420 ; 27 W. R. 302. 


Annotations: — As to ( 1 ) Folld. Re Exchange Banking Co., 
Flitcroft'a Case (1882), 21 Ch. D. 519. Distd. Leeds 
Estate Bldg. Sc Investment Co. v. Shepherd (1887), 36 
Ch. I). 787. Consd. Ammonia Soda Co. v. Chamberlain, 
[1918] 1 Ch. 266. Reid. Re Denham (1883), 25 Ch. D. 
752 ; Re Oxford Benefit Bldg. & Investment Soc. (1886), 
35 Ch. D. 602 ; Re Kingston Cotton Mill Co. (No. 2), 
[1896] 1 Ch. 331. As to (2) Folld. Moxham v. Grant 
(1899), 68 L. J. Q. B. 283. Generally , Refd. Guinness v. 
Land Corpn. of Ireland (1882), 22 Ch. D. 349 ; Re Liver* 
pool Household Stores Assocn. (1890), 59 L. J. Ch. 616 ; 
Mentd. Re British Guardian Life Asscc. (1880), 14 Ch. D. 
335 ; Wye Valley Ity. v. Hawes (1880), 29 W. R. 177. 

3288. Plea of Statute of Limitations.] 

— Municipal Freehold Land Co., Ltd. v. 
Pollington, No. 3061, ante. 

3289. Remedy against shareholders.] — Re 

National Funds Assurance Co,, No. 3287, ante . 

3290. .] — Re Alexandra Palace 

Co., No. 3282, ante . 

Remedy against co-directors.] See Hub- 

sect. 4, E., ante . 


3291. Dividend paid In reliance on statement of 
general manager.] — A director of a joint-stock 
banking co. in assenting to the payment of divi- 
dends out of capital & to advances on improper 
security honestly relied on the judgment, informa- 
tion, & advice of the chairman & general manager 
of the bank, by whose statements he was misled 
& whose integrity, skill, & competence he had no 
reason for suspecting : — Held : upon the true 
view of the facts, he was not negligent of his 
duties as director & was not liable in the winding 
up.*— -Dove y v. Cory, [1901] A. C. 477 ; 70 
L. .T. Ch. 753 ; 85 L. T. 257 ; 50 W, R* 65 ; 17 
T. L. R. 732 ; 8 Mans, 346, II. L. ; affg . H. C. 
sub nom. Re National Bank of Wales, Ltd., 
T1899] 2 Ch. 629, C. A. 

Annotations : — Refd. Merchants’ Fire Office v. Armstrong 
(1901), 17 T. L. R. 709 *, Lucas v. Fitzgerald (1903), 20 
J . L. R. 16 ; Exploring Land & Minerals Co. v. Kolckmann 
(1905), 94 L, T. 234 ; Prefontaine v. Grenier, [1907] A. C. 
1 01 ; Schulze v. Bcnsted (1915), 7 Tax Cas. 30 ; Ammonia 
Soda Co. v. Chamberlain, [19183 1 Ch. 266. Mentd. Bond 
v. Barrow Haematite Steel Co., [1902] 1 Ch. 353 : Re 
Crichton’s Oil Co., [1902] 2 Ch. 86 ; Re Welflbacb Incan- 
descent Gas Light Co., 11904] 1 Ch. 87. 


Dividends paid out of capital generally, see 
Beet. 30, sub-sect. 7, D. (6), post . 

3292. Interim dividend — Director not a party not 
liable.] — Lucas v . Fitzgerald (1903), 20 T. L. R. 
16. 

3293. Extent of liability — Payments during 
directorship.] — Re National Funds Assurance 
Co., No. 3287, ante. 

3294. Interest.] — Municipal Free- 

hold Land Co., Ltd. v. Pollington, No. 3001, 
ante. 

8295. .] — Re Sharpe, Re Ben- 

nett, Masonic & General Life Assurance Co. 
v. Sharpe, No. 3377, post. 

3296. Dividends paid out of borrowed money 

—Loss to creditors other than lenders.! — Re 


8297. Amount received by director.] — The 

ct. has summary power in a voluntary winding up, 
on the application of the liquidator, to make an 
order under 1862 Act, ss. 138, 165, calling upon a 
director to repay a dividend or bonus declared & 
paid to him under a delusive balance-sheet. 

Where a bonus was declared & credited to a 
director against arrears of calls then due from 
him : — Held : a payment within the section. 
Where directors, after proper investigation of the 
financial position of the co., declare & the share- 
holders agree to, a dividend or bonus, the ct. will 
not lightly interfere with the payment of such divi- 
dend or bonus, on the ground that the estimates 
on which it was founded have turned out to be 
erroneous. But where the directors declare a 
dividend or bonus without proper investigation or 
professional assistance, & it is afterwards called in 
question, the burden lies on them to show that it 
was fairly paid out of profits ; & if they are unable 
to do so, the ct. will order them to refund what 
they have received. 

The directors of a marine insurance co. declared 
a bonus of 10s. per share, which was agreed to at 
a general meeting & paid. The directors prepared 
no profit & loss account, but only an account of 
the receipts & payments of the co., which made no 
allowance for the risks to which the co. was liable. 
The co. having resolved to wind up voluntarily : — 
Held : an order ought to be made on a director 
to repay the bonus paid to him. — Re County 
Marine Insurance Co., Range’s Case (1870), 0 
Ch. App. 104 ; 40 L. J. Ch. 277 ; 23 L. T. 828 ; 
19 W. R. 291, L. JJ. 

Annotations : — Distd. Re National Funds Assco. (1878), 10 
Ch. D. 118. Consd. Leeds Estate Bldg. & Investment 
Co. v. Shepherd (1887), 36 Ch. D. 787. Apld. Municipal 
Freehold Land Co. v. Pollington (1890), 63 L. T. 238. 
Folld. Re Sharpe, Re Bennett, Masonic & General Life 
Assco. v. Sharpe, [1892] 1 Ch. 154. Apld. Re Kingston 
Cotton Mill Co. (No. 2), [18961 1 Ch. 331. Consd. Dovey 
v. Cory, [1901] A. C. 477. Refd. Guinness v. Land Corpn. 
of Ireland (1882), 22 Ch. D. 349 ; Re Denham (1883), 25 
Ch. D. 752 ; Lee v. Neuohatel Asphalte Co. (1889), 41 
Ch. D. 1 ; Ammonia Soda Co. v. Chamberlain, [19181 
1 Ch. 266. Mentd. Clark v. Sun Insce. Office (1911), 104 
L. T. 520. 

3298. .] — Where dividends have been 

improperly paid out of capital, a director is not 
liable for anything beyond what he has himself 
received. — Re Kennard, Kennard v. Collins 
(1895), 11 T. L. R. 283. 

3299. Time for taking proceedings.] — Re Alex- 
andra Palace Co., No. 3282, ante. 

3300. Liability in winding up — Where all 
creditors satisfied.] — Re National Bank of Wales, 
Ltd., No. 3142, ante . 

3301. Estoppel of shareholders.] — The accounts 
of a limited co., at the commencement of their 
financial year, in 1900, showed a considerable 
debit balance on the previous year’s trading, but 
the directors illegally though honestly applied a 
profit made in the earlier part of 1900 in payment 
of an interim dividend instead of in reduction of 
the debit balance, thus in effect, paying a dividend 
out of capital. The balance-sheet for 1900 show- 
ing the debit balance & also the payment of the 
dividend was submitted to & approved by the 
shareholders in general meeting. Subsequently, 
the directors, recognising their mistake, proposed 
to apply any future profits in wiping out the debit 
balance, & this was almost entirely accomplished 
out of profits in 1901 & 1002, as appeared from the 
balance-sheets for those years submitted to & 
approved by the shareholders in general meeting. 
In 1908 two of the shareholders, who had them- 
selves received their portions of the dividend, & 
concurred in tmssincr the balance-sheets, com- 
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9to? r to? shareholders of the co.” against the co., 
? the directors to compel the directors to repay 
to to 6 ,? 0 * toe amount of the dividend. After- 
wards the other shareholders were, at their own 
request, Joined as defts. All defts. counter- 
claimed, in the event of the ct. holding that the 
dividend had been illegally paid, for repayment by 
pltfs. of the portions received by them : — Held : in 
the circumstances pltfs. were not entitled to 
maintain the action, but the judgment on the 
counterclaim must stand. 

A shareholder in a limited co. who has, with 
full notice or knowledge of the facts, himself 
received part of the. proceeds of an ultra vires act 
committed by the directors, such as payment of a 
dividend out of capital, Sc who still retains the 
money, cannot, either individually or as suing on 
behalf of the general body of shareholders, main- 
tain an action against those directors ; nor can he 
do so even if, after action brought Sc before trial, 
he repays the money he has wrongfully received. 
Qu: whether he can do so if, before action, he re- 
pays the money. — Towers v. African Tug Co., 
[1004] 1 Ch. 558; 73 L. J. Ch. 395; 90 L. T. 298; 
52 W. R. 532 ; 20 T. L. R. 292 ; 48 Sol. Jo. 311 ; 
11 Mans. 198, C. A. 

Annotations -Distd. Mosely v. Koffyfontein Min oh, [1911] 

ICh l. 73. Reid. Lawrence v. West Somerset Mineral Ily., 

[1918] 2 Ch. 250. 

Liability to proceedings under 1908 Act, s. 215.] — 

See Sect. 36, sub-sect. 10, C. (c), post . 


.F. In connection with Company's Business . 

(a) Acquisition of Shares . 

3302. Purchase of company’s own shares — Pur- 
chase ultra vires — Liability of directors.] — Evans v . 
Coventry, No. 3278, ante . 

3303. Transfer to nominee — To raise market 

price — One director not cognisant.] — The directors 
of a co., part of the business of which was to make 
loans, appointed an executive committee. The 
committee, in order to raise the price of the shares, 
bought shares in the names of the secretary Sc 
another, Sc in order to pay for these shares drew 
cheques on the bankers of the co. These cheques 
were reported to a meeting of the directors as 
having been drawn for loans Sc approved of by 
them, Sc the money was applied accordingly. 
There was evidence that the transaction was ex- 
plained to some of the directors ; but one of the 
directors was present during part of the meeting 
only, Sc denied all knowledge of the transaction. 
On appeal : — Held : the director, who denied all 
knowledge of the transaction, was, under the cir- 
cumstances, not liable to repay the money. — 
Land Credit Co. of Ireland v . Fermoy (Lord) 
(1870), 5 Ch. App. 763 ; 23 L. T. 439 ; 18 W. R. 
1089, L. C. Sc L. J. 


Annotations • — Distd. Ashhurst v. Mason, Ashhnrst i 
Fowler (1875), L. R. 20 Eq. 225. Refd. Ship v. Crosski: 
(1870), 39 L. J. Ch. 550 ; Parker v. Lewis (1873), 2 
L- T. 91 ; Phosphate Sewage CO. v. Hartmont (1877), 
Ch. D. 394 ; Be Ry. & General Light Improvement Co 
Marzetti’s Case (1880), 42 L. T. 200 ; Be Denham (1883; 
25 Ch. D. 752. 


3304. Liability for calls— Right of con- 

tribution by co-directors.] — Ashhurst v. Mason, 
Ashhurst v . Fowler, No. 3091, ante . 

3305. Sanctioned by company.] — One 

of the arts, of assocn. of a Scottish joint-stock 
limited co. enacted that “ No transfer of any 
shares of the co.’s stock, either upon a sale, 
or in consequence of the bkpcy. or insolvency 
of any shareholder, or in consequence of the 
marriage of any female shareholder, shall be 
valid or effectual without the consent of a 
majority of the other shareholders expressed in 
writing; but in the event of the other share- 


holders declining to consent to any such proposed 
transfer of shares in the co., they shall be bound 
to take such shares at the price offered in the case 
of a proposed sale, Sc at the market price of the 
day in the case of a proposed transfer for any other 
cause. ’ 1 Added subsequently by special resolution : 
“ Unless such shares shall not at the time be fully 
paid up, & the reason for declining to consent be 
that the directors are not satisfied with the pro- 
posed transferee.” Trustees entered upon the 
register were anxious in the discharge of their 
duty to dispose of their trust shares, which con- 
sisted of 100 £100 shares, fifty being fully paid up, 
& fifty on which £1 per share had been paid. 
After negotiations, the four directors by special 
minute approved of the purchase by three of 
themselves of these shares to be held in trust for 
the co. A transfer was executed in favour of the 
three directors “ in trust for the co.”, Sc their 
names were entered upon the register of members, 
with the same designation. The money paid for 
the shares came out of the funds of the co., & 
thereafter the selling trustees ceased to be treated 
as having any interest therein. At the next 
general meeting the purchase was approved of by 
a majority of the shareholders. There was no 
other transfer or transferees proposed. More than 
fifteen months after the transaction the co. was 
wound up voluntarily, & calls were necessary to 
pay creditors. In an application by the liquidator 
substantially for rectification of the register, by 
substituting the names of the selling trustees for 
those of the three directors, it being admitted 
that all parties had acted with perfect good faith : 
— Held : (1) the names of the three persons, the 
three directors, now appearing upon the register 
as holding these shares could not be disturbed ; 
the transfer to them being valid Sc effectual, Sc the 
rights of creditors having intervened ; (2) the 
above art. did not give any power to the co. to 
become the purchaser of its own shares, nor had 
the transaction been carried on under its pro- 
visions. 

The directors held out to the world that these 
shares were owned by individuals, Sc to this the 
individuals assented. Beyond this creditors had 
no occasion to look, Sc they would be entitled to 
assume that whatever amount of liability attached 
to the shares was assumed by the individuals in 
whoso name they stood, Sc that this liability was 
not in any way diminished by reference to the 
trust on which they were held (Lord Cairns, C.). — 
Cree v . Somervail (1879), 4 App. Cas. 648 ; 41 
L. T. 353 ; 28 W. R. 34, H. L. 

Annotation ; — As to (1) Refd. Be Castle Crag S.S. Co., Ralne’s 

Case (1888), 4 T. L. R. 302. 

3306. Shares held In trust for company — Transfer 
not registered.] — As a security for the performance 
by A., a vendor, of his engagement to guarantee 
the purchasing co. a certain dividend for a period 
of years, it was agreed, Sc such agreement was 
incorporated into the arts, of assocn., that the 
shares which formed part of A.’s purchase-money 
should be placed in the power of the co. by means 
of a transfer to two of the directors as trustees for 
the co., but who were not to be registered as 
holders of the shares except by their own direction. 
The shares were transferred by A. to B. & C., two 
of the directors, Sc the share certificates, the deed 
of transfer, Sc the certificate of registration in the 
books of the co. of the transfer deed were de- 

E osited with the bankers of the co. for safe custody, 
ut afterwards withdrawn from them to prevent 
their claiming any lien. After the winaing-up 
order the names of B. Sc 0. were for the first time 
placed by the official liquidator on the register of 
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Sect . .28. — Directors: Sub-sect . 6, F, (a), (6), (c), 
W cfc (<? ).] 

shareholders & also on the list of contributories : — 
Held : B. & C. were not liable to be placed on the 
share register or list of contributories in respect 
of the shares which had been transferred to them 
as trustees for the co., under the express provision 
that they should not, except by their own direction, 
be registered as the holders of such shares . — Re 
West Hartlepool Iron Co., Gray’s Case (1870), 
1 Ch. D. 604 ; 45 L. J. Ch. 342 ; 34 L. T. 164 ; 24 
W. R. 508. 

3307. .] — Re Waterloo Life, Edu- 

cation, Casualty & Self Relief Assurance 
C o., Saunders’s Case, No. 2890, ante . 

(b) Acquisition of Other Property . 

3308. Contract by directors in their own names 
— Construction of contract.] — By a deed which 
recited that defts., the directors of a mine co., had 
purchased a mine for £4,500, to be paid within 
a twelvemonth out of the moneys to be raised by 
the co., with a proviso that the directors should 
be allowed six months further time, in case the 
bankers of the co. should not within the twelve- 
month have received sufficient deposits from the 
subscribers to enable the directors to pay thereout, 
the directors covenanted that out of the payments 
so to be made by the subscribers, they would pay 
the purchase money at the time specified, subject 
to the proviso : — Held : the directors were 
personally responsible at the expiration of the 
eighteen months. — H ancock v. Hodgson (1827), 
4 Bing. 269 ; 12 Moore, C. P. 504 ; 5 L. J. O. 
8. C. P.170; 130 E. R. 770. 

Annotation : — Consd. Bain v. Kirk (1849), 18 L. J. Q. B. 
83* 

3309 . Partial exemption in contract from 

liability.] — A., B. <fc C., directors of a projected 
joint-stock co., contract in their own names with 
I)., a shareholder, for the purchase of a mine, 
& after the formation of the co., enter into further 
agreements with D. respecting the purchase, 
with a clause, exempting them from personal 
liability upon certain parts of the contract : — 
Held : A., B. & C. might be sued by I)., upon those 
parts of the contract to which the exemption did 
not apply . — A ttwood v. Small (1827), 1 Man. 
& Ry. K. B. 246 ; 0 L. J. O. S. K. B. 111. 

Annotations -Mentd. Bacon v. Siranson (1837), 3 M. & W. 
78; Sneezum v. Marshall (1841), 7 M. & W. 417 • 
Fishmongers’ Co. v. Dlmsdale (1853), 21 L. T. O. 8. 7. 

3310. Purchase intra vires & bonk fide— Re- 
sulting in loss.] — O verend & Gurney Co. v . 
Gibb, No. 3050, ante . 

What purchases are intra vires.]— See, generally , 
Sect. 32, sub-sect. 1, post 

3311. Fraudulent sale by bankrupt.]— When a 
sale by a bkpt. to a co. is set aside on the ground 
of fraud, the directors, in the absence of mala fides , 


are only liable to account for the bkpt.'s property 
remaining in their hands. They cannot be called 
to account personally for all the proceeds of the 
business that have passed through their hands. — 
Re Ely, Ex p. Trustee (1900), 48 W. R. 693 ; 
44 Sol. Jo. 483, C. A. ; affg. 8 . C. sub nom . Re Ely, 
Ex p . Ely (Stephen) & Co., Ltd., 82 L. T. 501, 
D. a 

Annotation : — Reid. Re Goldburg (No. 2), Exp. Page, [1912] 
1 K. B. 606. 

(c) Loans. 

3312. Loan intra vires & bonk fide — Advance to 
director — Subsequently becoming insolvent.] — 

Turquand v. Marshall, No. 3283, ante . 

3313. Exercise of discretion .] — Re New 

Mashonaland Exploration Co., No. 3175, ante . 

3314. When loans ultra vires — Directors not 
party to transaction.] — Under the arts, of associw 
of a co., pltf. & defts., A., B., & C. were nominated 
directors. At a meeting of the board in Nov. 
1870, a loan of £600 was authorised, & the money 
was advanced by a cheque then drawn. B. was 
present at this meeting, but A. & C. were not. 
The minutes of this meeting were confirmed at a 
subsequent meeting, at which A. & B. were 

resent, but not C. At another meeting of the 
oard in Jan. 1877, at which all three defts. were 
present, a loan of £1,000 was authorised. At a 
subsequent meeting, at which all three defts. were 
present, the minutes of the previous meeting were 
confirmed, & £400, part of the loan, was advanced 
by a cheque then drawn. This £400 was after- 
wards repaid. At a subsequent meeting, at which 
all three defts. were present, £400, further part of 
the loan, was advanced by a cheque then drawn. 
The loans were advanced upon securities not 
authorised by the arts, of assocn., & the two sums 
of £600 & £400 were subsequently lost to the co. 
In 1879 B. filed a petition for liquidation under 
Bkpcy. Act, 1809 (c. 71), & in the same year 
obtained his discharge. In 1880 pltf. was com- 
pelled, under a judgment recovered against him 
by the co., to pay to them these two sums of £600 
& £400. He then brought this action against A., 
B., & C. for contribution. 0. died after the 
commencement of the action, & his administrator 
was made a party : — Held : (1) neither A. nor C. 
were liable to contribute in respect of the £600, 
but they were both liable in respect of the £400 ; 
(2) B. was liable in respect of both sums, his 
liability being “ a liability incurred by means of a 
breach of trust ” within sect. 49 of the above Act, 
from which his discharge did not release him. — 
Ramskill v. Edwards (1885), 31 Ch. D. 100 ; 55 
L. J. Ch. 81 ; 53 L. T. 949 ; 34 W. R. 97 ; 2 
T. L. R. 37. 

3315. Effect of discharge in bankruptcy.] — - 

Ramskill v . Edwards, No, 3314, ante . 

See, generally , Bankruptcy & Insolvency, 
Vol. IV., pp. 581, 582. 


PART III. SECT. 28, SUB-SECT. 6.— 

F. (o). 

k. When loans ultra vires — Ad- 
vances to intending subscribers. J— By 
the Act incorporating pltf. eo., certain 
persons were declared provisional 
directors, who, it was enacted, might 
forthwith open stock books, procure 
subscriptions of stock, make calls on 
stock subscribed & receive payments 
thereon, & should deposit in a bank 
all money received on account of stock 
subscribed or otherwise received by 
them on account of the co., & should 
withdraw the same for the purposes 
omy of the co., & might do generally 
what was necessary to onranlHA ti»« 


co. : — Held : the provisional director 
had no right to enter into an arrange 
ment by which, to induce a person t< 
subscribe for shares, they were t< 
advance out of the funds of the co 
money to enable the intending sub 
scriber to make payments on thi 
shares. — M onarch Life Insuranci 
Co. v. Brophy (1907), 14 O. L. R. 1 
9 O. W. K. 151.— CAN. 


1. — Knowledge of director.] — A 
director of a co. in liquidation is not 
liable at the instance of the liquidator 
if he does not know of a breach of 
trust, such as making unsecured ad- 
vances to another oo., either before or 

of if o A/i/ii i vtviAM 9* A J ,J * 


concur in its continuance. — Cale- 
donian Heritable Security Co. 
(Liquidator) v. Curror’s Trustee 
(1882), 9 R. (Ct. of Sess.) 1115.— SCOT. 


m. Loan to officers of com- 

pany.] — A shareholder in a co., formed 
for the purpose of borrowing & lending 
money, raised an action against one 
of the directors concluding that the 
defender should be ordained to pay to 
the co. funds which the pursuer alleged 
to have been illegally lent to certain 
officials of the co. : — Held : the action 
must be dismissed. — Lee v. Craw- 
ford (1890), 17 R. (Ct. of Sess.) 
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(d) Negotiable Instruments , Cheques, and 

Guarantees, 

Whether personal liability pledged.] — See , 

generally , Agency, Vol. I., pp. 028 et seq ., 643 
et seq . ; Bills op Exchange, Promissory Notes 
& Negotiable Instruments, Vol. VI., pp. 112 
et seq, 

Signature by chairman — “ On behalf of ” 

company.] — See No. 3516, post. 

Directors acting ultra vires.] — See Agency, 
Vol. I., pp. 663, 604. 

3316. Name of company not properly set out.] — 
A co. was registered by the title of “ The South 
Shields Salt Water Baths Company (Limited).” 
Pltfs. drew the following bill of exchange : 44 Six 
months after date pay to our order the sum of 
£125 for value received. — Salt Water Baths 
Company (Limited), South Shields,” which was 
accepted as follows : 44 Accepted payable Messrs. 
Hodgkin, Barnett & Co.’s Bank, So. Shields,— 
J. P. W., Chairman, T. 8. B. & J. S. B., Directors, 
South Shields Salt Water Baths Co.” An action 
having been brought upon the bill by the pltfs. 
against the chairman <fc directors : — Held : the 
two variations from the proper designation of the 
co. were sufficient to bring defts. within the 
provisions of 1862 Act, s. 42, the intention of 
which was to insure extreme strictness in regard 
to the use of the registered name of the co., not 
only in enforcing the use of the word 44 Limited,” 
but in all other respects, & pltfs. were entitled to 
judgment.— Atkins & Co. v, Wardle (1889), 

70/^ J. Q. B. 377 ; 61 L. T. 23 ; affd„ 5 T. L. R. 
734, C. A. 

Annotation .—Const, Stacey v. Wallis (1912), 106 L. T. 

544. 

See, now , 1908 Act, s. 63 (3). 

3317. Where bank instructed to honour directors’ 
signatures to cheques — Whether directors personally 
liable for amounts.] — Directors of a co. held not 
to be personally liable to find cash for cheques 
drawn by them as officers of their co. upon their 
co.’s bank, & which the bank honoured when the 
co* had no funds at the bank, by reason of a letter 
written by such directors, at a time when the co. 
had funds at the bank, requesting the bankers to 
honour cheques of the co. drawn in a particular 
manner, such letter being only an intimation not 
to treat cheques as cheques of the co., unless signed 
in that manner ; such a letter is not any repre- 
sentation either of any authority in the directors 
to overdraw the account or that there will be funds 
forthcoming to answer the cheques, & it does not 
imply any undertaking on the part of any of the 
directors signing it that he will personally pay or 
be answerable for any cheques, though drawn in 
that particular manner, if they should not be paid 
by the co. 

As neither the directors, who signed such letter, 
nor those who, by cheques drawn in conformity 
therewith, subsequently overdrew the account, 
incurred any personal liability, so neither did such 


directors as at subsequent meetings confirmed the 
letter, or acquiesced in the cheques drawn in 
conformity with it. — B eattie v, Ebury (Lord) 
(1874), L. R. 7 II. L. 102 ; 44 L. J. Ch. 20 ; 30 
L. T. 581 ; 38 J. P. 564 ; 22 W. R. 897, H. L. 
Annotations : — Re!d. West London Commercial Bank v. 

Kitson (1884), 13 Q. B. D. 360. Mentd. Weeks v. Propert 

(1873), L. R. 8 C. P. 427 ; McCollin v, Gilpin (1880), 

5 Q. B. D. 390 ; Yorkshire Ry. Waggon Co. v. Maclure 

6 Cornwall Minerals Ry. (1881), 45 L. T. 747 ; Robertson 

v. Harris, [1900] 2 Q. B. 117 ; Halbotv. Lens, [1901] l Ch. 

344 ; Oliver v. Bank Of England, Starkey, Leveson & 

Cooke, Third Parties, (1901] 1 Ch. 652 ; Rainford v, 

Keith & Blackman Co., [1905] 1 Ch. 296. 

Guarantee by directors.] — See , generally, 

Guarantee. 

3318. Joint note given in substitution for joint 
& several note — Subsequent alteration to joint & 
several — Liability of director not consenting.] — 

Certain persons, directors of a co., borrowed of 
certain bankers, for the use of the co., £2,000, for 
which they gave a joint & several note. Shortly 
afterwards, at a meeting of the directors, at which 
one of them was not present, half the money was 
paid off, & a joint promissory note drawn, to which 
the signatures of all the directors were obtained ; 
this note, on being tendered to the bankers, was 
refused ; upon which the secretary of the co., 
who had no general authority, consulted with 
two of the directors, neither of them being the one 
who did not attend the meeting, &, with their 
permission, added to the note the words 44 jointly 
& severally ” : — Held : he was not liable, though, 
on being written to for payment, his only reply 
was, that, from the death of a relation, he could 
not then attend to the subject, but would give it 
his earliest attention. — P eering v. Hone (1826), 

4 Bing. 28 ; 2 0. & P. 401 ; 12 Moore, C. P. 135 ; 

5 L. J. O. S. C. P. 33 ; 130 E. R. 678. 

Annotations : — Refd. Dickinson v. Valpy (1829), 5 Man. & Ry. 

K. B. 126 ; Maolae v. Sutherland (1854), 3 K. & B. 1. 

Mentd. Bourne v. Freeth (1829), 4 Man. & Ry. K. B. 512 ; 

Ellis v, Sohmoock (1829), 5 Bing. 521 ; Fox v. Clifton 

(1830), 6 Bing. 776. 

See , generally , Bills of Exchange, Promissory 
Notes & Negotiable Instruments, Vol. VI., 
pp. 372 et seq. 

(e) Warrant of Authority, 

3319. General rule.] — -Directors acting on behalf 
of a co. impliedly warrant their authority like 
other agents. 

Two of the directors of a joint-stock co., by a 
letter to the co.’s bankers, notified that their 
manager had authority to draw cheques on account 
of the co. Such two directors did not form a 
majority of the directors of the co., as required 
by their Act of incorporation, so as to bind the 
co. Although the co.’s account was at the time 
overdrawn, & that fact was known to the two 
directors, the bankers honoured the manager’s 
cheques on the authority so given to them. In 
an action brought by the bank against the two 
directors for advances made on account of the 
co. upon the faith of their letter : — Held : there 

promissory notes. All the promissory 
notes were dishonoured with one 
exception : — Held : as H., as director 
of the co., had within the knowledge 
of M. indorsed these notes for the co. 
in support of a private transaction in 
which they were both interested, & in 
which the co. was in no sense interested, 
the proof could not be allowed.- Re 
Hudson & Marriott, Ltd., Ex p. 
Marriott (1911), 30 N. Z. L. R. 483. — 
N.Z. 

PART III. SECtf. 28, SUB-SECT. 6.— 

F. (e). 

q. What amounts to warranty — 
Purchase of shares in another company 


PART III. SECT. 28, SUB-SECT. 8.— 

F. <«). 

n. Whether personal liability pledged 
— Joint & several note,] — Upon a 
joint 8c several promissory note by the 
directors of a co. for value received 
on account of the co., suoh directors 
are personally liable. — McMullen v, 
O'Connor (1868), 5 W. W. & A’B. 
200.— AUS. 

o. Drawn by secretary — Ac- 

cepted by president ,] — A bill drawn by 
one deft, as secretary on, 8c accepted 
by the other deft, as president of, a 
railway co., does not come within 
18 Viet. c. 182, s. 13, as being accepted 


by the president & countersigned by 
the secretary ; & they are personally 
responsible. — Bank of Montreal v. 
Smart (1860), 10 C. P. 15.— CAN. 


p. Notes given by sole shareholder 
— In name of company.] — H. & M., 
carrying on the business of stock 8c 
commission agents, constituted them- 
selves a private co. M. subsequently 
sold his interest to H. for £225, the 
nominal value of his shares, receiving 
£50 in cash & the remainder in pro- 
missory notes indorsed by H. for 8c 
on behalf of the 00 . On the co. going 
into liquidation, M. sought to prove as 
a creditor for the amount of the unpaid 



506 Companies. 
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was an implied warranty on their part, & they 
were personally liable to the bank, & judgment 
was given to the extent of the sums overdrawn 
by the manager subsequent to the date of their 
letter. — Cheeky & M*Dougall v. Colonial Bank 
of Australasia (1869), L, R. 3 P. C. 24 ; 6 Moo. 

P. C. C. N. S. 235 ; 38 L. J. P. C. 49 ; 21 L. T. 
356 ; 16 E. R. 714 ; sub nom. Colonial Bank of 
Australasia v. Cherry & McDougall, 17 W. R. 
1029, 1031, P. C. 

Annotation s : — Distd. Beattie v. Ebury (1874), L. It. 7 H. L. 

102. Reid. Weeks v. Propert (1873), L. R. 8 C. P. 427 ; 

Lakeman v. Monntst-ephen (1874), L. R. 7 H. L. 17. 

Mentd. Colonial Bank of Australasia v. Willan (1874), 

L. R. 5 I*. C. 417 ; Starkey v. Bank of England, [1903] 

A. C. 114 ; Sheffield Corpn. v. Barclay (1905), 93 L. T. 83. 

See, generally, Agency, Vol. I., pp. 657 et seq. 

3320. What amounts to warranty — Issue of 
debenture-stock certificates — After borrowing 
powers exhausted.] — By an agreement made 
between a co. & a contractor engaged under a 
contract in carrying out works for the co., & 
executed at a meeting of the directors of the co., 
it was agreed that in consideration that the con- 
tractor would proceed with the works the co. would 
issue to him, in discharge of a debt then due to 
him under the contract, debenture stock of the co. 
Certificates of debenture stock were thereupon 
signed by two of the directors, & issued to the 
contractor. The co. had at the time exhausted 
its power of issuing debenture stock, but the 
directors were ignorant of the fact. There were 
no assets of the co. to satisfy the judgment if 
the contractor had recovered judgment against the 
co. for the debt due to him, but the debenture stock 
of the co. was & always had been, worth its 
nominal value. In an action by the contractor 
against the directors for breach of an implied 
warranty that they had power to issue valid 
debenture stock : — Held: the directors were liable, 
& the damages were the nominal value of the 
debenture stock purported to be issued. — Fir- 
bank’s Executors v. Humphreys (1886), 18 

Q. B. D. 54 ; 50 L. J. Q. B. 57 ; 56 L. T. 36 ; 
35 W. R. 92 ; 3 T. L. R. 49, C. A. 

Annotations : — Distd. Elkington v. Httrt-er, [1892] 2 Ch. 452. 

Consd. Oliver v. Bank of England, [1902J 1 Ch. 610. 

Reid. Starkey v. Bank of England, [1903] A.. C. 114. 

Mentd. Brown v. Law (1894), 71 L. T. 770 ; Yonge v. 

Toynbee, [1910] 1 K. B. 215 ; Fernde v. Gorlitz (1914), 

84 L. J. Ch. 404 ; Edwards v. Porter, McNeall v. Hawes, 

[1923] 2 K. B. 538. 

3321. Certificate signed by 

director.] — The M. Docks co. were empowered by 
their special Acts to issue debenture stock to a 
fixed amount. 

Between Apr. 1881 & 1883 various transactions 
took place between the secretary of the Docks Co. 
& the London agents of pltfs. in respect of advances 
by pltfs. to the co., the usual arrangement being 
that pltfs. should take a bill of exchange drawn 
upon the co. by the contractors of the co., & also 
certificates of de Denture-stock, accompanied by a 
letter from the secretary to the effect that the 
certificates were a collateral security. 

The advances were renewed from time to time, 
& finally consolidated by an agreement of Oct. 20, 
1882, made in consideration of a further advance. 
Some of these certificates were indorsed by G., 
one of the directors of the Docks Co., to the effect 
that the stock represented thereby was within the 
statutory limit. In Jan. 1883 it came to the 
knowledge of the Docks Co. that there had been 


an over-issue of debenture-stock since Jan. 1881, 
& that the co. was insolvent. A special Act was 
obtained under which an arbitrator was appointed 
to settle the claims arising out of the condition of 
the co. Under that Act certain classes of 
debenture-stock were authorised to be issued. 
Stock under one of these classes was awarded 
& issued to pltfs. in respect of their loan & 
interest. The stock was admitted to be worthless, 
& pltfs. brought an action for damages against 
the directors & the secretary: — Held: (1) pltfs. 
advanced their money on the faith of the warranty 
contained in the indorsements on the certificates 
by G., & were, therefore, entitled to damages 
against him ; (2) that the measure of such damages 
was the difference between the values of the 
certificates as delivered, & those which ought to 
have been delivered, which in this case was the 
whole amount advanced by the pltfs. — W hite- 
haven Joint Stock Banking Co. v . Reed 
(1886), 54 L. T. 360 ; 2 T. L. R. 353, C. A. 

3322. Contract entered into by company — 

Knowledge of chairman.] — Pltfs. contracted to 
supply goods to a co. to be paid, as to £600, in 
first mtge. debentures of the co., & as to the 
balance by the co.’s acceptances. The contract 
was made at a board meeting of the co. at which 
deft, was chairman, & which was attended by 
pltfs.* representative. Pltfs. repeatedly pressed 
for their debentures, & were put off by promises 
contained in letters written by the secretary of the 
co. with the knowledge of deft, as a director ; but 
eventually the co. was ordered to be wound up 
without pltfs. having obtained their debentures. 
At the time the contract was made deft, knew 
that the whole of the first mtge. debentures of the 
co. had been issued except £4,950, which were 
deposited with the bankers of the co. as security 
for the co.*s overdraft, which was also guaranteed 
by the directors, under an arrangement by which 
the co. could at any time withdraw any of the 
debentures on paying the nominal amount thereof 
in cash. In an action by pltfs. to make deft, 
personally liable for the £600 on the ground that 
his acts were a representation that he had authority 
to say the co. could issue the debentures at a time 
when he knew they had no debentures available for 
the purpose : — Held : that the deft, was not 
liable. — E lkington & Go. v. Hurter, [1892] 2 Oh. 
452; 61 L. J. Ch. 514 ; 66 L. T. 764. 

3323. Measure of damages — Overissue of de- 
bentures.] — W hitehaven Joint Stock Banking 
C o. v. Reed, No. 3321, ante. 

3324. .] — Firbank’s Executors v. 

Humphreys, No. 3320, ante. 

( f ) Acts of Other Agents of Company. 

3325. Whether agent employed by director or 
company — Director also secretary & general 
manager & principal shareholder.] — Butter con- 
taining margarine was sold to resp.’s representative 
by an assistant at a shop of which a limited co. 
were the proprietors. Applt., a director of the 
co., was practically the only shareholder. He was 
also the secretary & general manager of the co.*s 
business, & was not on the premises at the time of 
the sale. Upon an information charging applt. 
with an offence under Sale of Food & Drugs Act, 
1875 (c. 63), s. 6 : — Held : the assistant was 
employed, not by applt., but by the co., which 
was a separate entity. — Booth v. Helliwell, 
[1914] 3 K. B. 252 ; 83 L. J. K. B. 1548 ; 111 


— Representation of law .) — A ropre- shares in another oo. is a pure repre- | — McIntyre v. Swyny (1893), 14 

sentation by the directors of a co. that sentation of law upon which, if untrue, N. S. W. L. R. 436. — AUS. 

they are authorised to buy & hold they oannot be made personally liable. 
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L. T. 542 ; 78 J. P. 223 ; 30 T. L. R. 529 ; 24 
Cox, C. C. 301 ; 12 L. G. R. 940, D. C. 

See, further , Nos. 3547, 3548, 3549, post 

3326. Contract — Credit pledged by secretary — 
Authority.] — Deft, authorised his name to be 
inserted as a director in the prospectus of a joint- 
stock co., limited. The prospectus was sent to 
deft., who suggested alterations in it. The secre- 
tary gave orders to pltf. to advertise the pros- 
pectus, which was done at an expense of £236. 
The co. was never registered : — Held : deft., 
by consenting to act as a director, had not 
authorised the secretary of the co. to pledge his 
credit, & he was not liable to pltf. — Buiibidge v, 
Morris (1865), 3 H. & C. 064 ; 34 L. J. Ex. 131 ; 
12 L. T. 426 ; 13 W. R. 921 ; 159 E. R. 692. 

3327. Tort — Infringement of patent by com- 
pany’s servants.] — The workmen employed on the 
works of a joint-stock co., in the manufacture of 
certain foils & sheet metals, infringed, in the 
carrying out of the process upon which they 
were employed, pltf.’s patent for a certain method 
of combining lead & tin & a metal so produced : — 
Held : the directors & managers, as well as the 
co., were personally liable for the acts of the 
workmen, even on the supposition that the work- 
men had been directed by them not to infringe 
pltf. ’s patent. — Betts v. Neilron, Betts v. De 
Vitre (1808), 3 Oh. App. 429 ; 37 L. J. Oh. 325 ; 
18 L. T. 165 ; 32 J. P. 547 ; 16 W. It. 529, C. A. ; 
varied on other grounds, sub now u Neilson v. 
Betts (1871), L. R. 5 H. L. 1, H. L. ; sub nom. 
De Vitre v. Betts (1873), L. R. 6 H. L. 319, H. L. 

Annotations : — Expld. Belvordero Fish Guauo Co. v. Rainham 
Chemical Works, Feldman & Partridge, Ind, Coopc v. 
Same, [1920] 2 K. B. 487. Mentd. Elmslie v. Boursier 
(1869), L. It. 9 Kq. 217 ; Plimpton v. Malcolmson (1876), 
3 Ch. I). 531 ; Plimpton v. Spilior (1877), 6 Ch. D. 412 ; 
The Parloment Beige (1880), 42 L. T. 273 ; Von Heyden 
v. Neustadt (1880), 50 L. J. Ch. 126 ; Nobol’s Explosives 
Co. v. Jones (1882), 8 App. Cas. 5 ; Watson v. Holliday 
(1882), 20 Ch. I). 780 ; Upmann v. Forester (1883), 24 
Ch. D. 231 ; Newman v. Pinto (1887), 57 L. T. 31 ; United 
Horse-Shoe & Nail Co. v. Stewart (1888), 13 App. CaR. 
401 ; Gadd & Mason v. Manchester Corpn. (1892), 67 
L. T. 569 ; Badische Anilin und Soda Fabrik v. Johnson 
& Basle Chemical Works, Bindschedler, [1897] 2 Ch. 322 ; 
Saccharin Corpn. v. Chemicals & Drugs Co., [1900] 2 Ch. 
556 ; British Motor Syndicate v. Taylor, [1901 ] 1 Ch. 122 ; 
Meters v. Metropolitan Gas Meters (1911), 104 L. T. 113. 

3328. Misrepresentation by agent or servant 

— General rule.] — A principal agent is not 
responsible for the act of a sub-agent with respect 
to a representation made in favour of his principal ; 
& the directors of a limited co. cannot be held 
personally liable for a fraudulent representation 
made by an agent of the co., unless they have 
induced or authorised him to make it. 

A co., of which the applts. were directors, was 
in negotiation with resp. for an advance upon the 
security of sheep & wool, the property of the 
co. ; L., an agent of the co., wrote in answer to 
a question of resps. : — “ The mortgage to N. is the 
only incumbrance on the sheep & wool ” ; in 
fact there were two other outstanding incum- 


brances, but at the time of writing L. had them 
both in his possession on behalf of the co., under 
an agreement that they should be paid off out of 
the advance to be made by resps., which was in 
fact done : — Held : under these circumstances 
there was no evidence that L. was guilty of making 
a false representation of the position of the co. — 
Bear v. Stevenson (1874), 30 L. T. 177, P. 0. 

3329. .] — Cargill v. Bower, 

No. 3181, ante . 

3330. .] — Smith v . Reed, No. 

3548, post. 

3331. Misrepresentation of law.] — 

Pltf. alleged, that being desirous of advancing 
money on debentures, he applied to a secretary 
of a ry. co., who wrote, offering him a bond of the 
co. for £1,500, & stating that the co. were not yet 
in a position to issue permanent debentures, but 
that they expected to be able to do so in four or 
five months’ time. With the letter was sent a 
prospectus, from which it appeared that the co. 
was incorporated by Act of Parliament, & that 
three persons named were directors. Pltf. 
advanced the money, & received in return a 
Lloyd’s bond, signed by the secretary, whereby 
the co. purported to acknowledge the debt, & to 
covenant to pay the same with interest at 0 per 
cent. The co. having ceased to pay interest, & 
being in difficulties, pltf. filed a hill against two 
of the three directors, & the representatives of the 
third, praying that they might be decreed to pay 
the amount advanced by the pltf. with interest : 
— Held : the principle of relief on the ground of 
misrepresentation by third persons did not extend 
to an incorrect statement of a matter of law, & 
demurrer by the representatives of the third 
director allowed. — Rashdall v. Ford (1866), 
L. R. 2 Eq. 750 ; 35 L. J. Ch. 709 ; 14 L. T. 790 ; 
14 W. R. 950. 

Annotations: — Consd. Beattie v. Ebury (1872), 7 Ch. App. 

777. Distd. West London Commercial Bank v. Kitson 

(1884), 13 Q. B. D. 360. Refd. Weeks t». Propert (1873), 

L. II. 8 C. P. 427. Mentd. Hirschfleld v. L. B. & S. C. Ry. 

(1876), 2 Q. B. D. 1 ; Yorkshire Ry. Waggon Co. v. 

Maclure & Cornwall Minerals Ry. (1881), 45 L. T. 747. 

See , generally , Agency, Vol. I., pp. 395, 396, 
587 vt seq . 

3332. Offence under Food & Drugs Act, 1875 
(c. 63), sect. 6 — Whether salesman employed by 
company or director.] — Booth r. Helliwell, No. 
3325, ante . 

See , generally , Agency, Yol. I., pp. 594 et seq . 

(g) Contracts on behalf of Company . 

3333. Directors holding themselves out as such — 
Contracts entered into when office no longer exer- 
cised.] — Where parties have been held out to the 
world, & have acted as directors of a joint-stock 
co., & have not done anything to divest themselves 
of the character of directors, they are liable for 
contracts entered into on the part of the co. ; 
although the contracts be entered into after they 


PART III. SECT. 28, SUB-SECT. 6.— 

F. (g). 

r. Sale of company's business — Wil- 
ful default .] — By the arts, of assocn. 
of a co. it was provided that none of 
the directors should be answerable for 
the acts or defaults of the other or 
others of them or for any other loss, 
misfortune or damage which might 
happen in the execution of their 
respective offices or trusts or in relation 
thereto, exoept the same should happen 
by or through their own wilful default 
respectively. 

The directors of pltf. co., entered 
into an agreement with A. for the sale 
of the co.’s undertaking for £170,000, 


which might be satisfied by 170,000 
shares of £1 each in a new co. to be 
formed by A. One of the provisions 
of the agreement, which A. insisted on, 
was that the new co. should out of its 
contributed capital discharge a debt 
of £20,000 owing by B. to A. as security 
for which debt A. held 40,000 shares 
in pltf. co. belonging to B. The agree- 
ment was carried out, the new co. was 
formed, pltf. co. received the 170,000 
shares in the new co., the new co. paid 
the debt of £20,000 & A. purchased 
from B. the 40,000 shares : — Held : 
(1) it was a wilful default on the part 
of the directors of pltf. co. to make the 
agreement without providing that 
either pltf. co. or the new co. should 


have the benefit of the 40,000 shares ; 
(2) the measure of damages was the 
lossened value of tho interest of pltf. 
co. in the new co. by reason of the new 
co. having to pay £20,000. — Gould & 
Birbeck & Bacon v. Mount Oxide 
Mines, Ltd. (1916), 22 C. L. R. 490.— 
AUS. 

s. Sale, of goods — Company carry- 
ing on business under name of firm — 
Company's name not appearing — 
Penalty.] — Pltf. bought the business & 
goodwill of a partnership & registered 
themselves as a firm carrying on 
business in the name of the partnership. 
Goods were supplied to deft, under a 
contract in the name of the partner* 
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Sect. 28. — Director* : Sub-se c t. 6, F. (g) & (h) .] 

have ceased to attend the meetings of the directors. 
— Doubleday v. Muskett (1830), 7 Bing. 110 ; 
4 Moo. & P. 750 ; 131 E. K. 43 ; sub nom. Double- 
day v . Muskett, Doubleday v . Lousada, 9 
L. J. O. S. 0. P. 35. 

Annotations : — Reid. Wood v. Argyll (1844), 7 Scott, N. R. 
885 : Collingwood v. Berkeley (1863), 15 C. B. N. S. 145. 
Mentd. Burls v. Smith (1831), 7 Bing. 705. 

3334. Lease In directors’ names — Liability after 
retirement.] — A. B, & other persons took premises 
for a year certain, with a proviso that they might 
have a lease for seven or fourteen years, upon 
giving a month’s notice before the end of the year. 
They were the directors of a banking co., the 
business of which was carried on upon the premises. 
Before the end of eleven months from the making 
of the agreement, there was a change of directors ; 
& no notice was given, in pursuance of the agree- 


ment, for an extension of the term. Short) 
before the expiration of the year, negotiations fc 
a lease were commenced between the landlort 
& the new directors, but no notice was execute 
nor any agreement made. A few days befor 
the expiration of the year, an application was mad 
to the landlord by the new directors for a quarter’ 
occupation from the end of the year ; to whic 1 
the landlord answered, “ I will consider of it. 
No further negotiation was carried on betweei 
the parties, nor did it appear that any othe 
communications passed between them, but th< 
new directors continued in occupation of tht 
premises for a quarter from the end of the year 
Held : the original tenants were liable in an actior 
for use & occupation, for a quarter’s rent, as 
holding over after the end of their term, there 
being no acceptance of the new directors as tenants, 
& no discharge of the liability of the original 


ship, in which the name of pltf. co. did 
not appear. In an action to recovor 
tho price of the goods : — Held : assum- 
ing the contract to be a document 
within Cos. Act, 1899, s. 67, there was 
nothing in the Act to render it void or 
illegal, although a penalty might be 
enforced under s. 68 against the 
director or officer authorising its issue. 
— Moreland Metal Co. v. Cowlis- 
IIEAD (1919), 19 S. It. N. S. W. 231.— 
AUS. 


t. For services — Signed by presi - 
dent — Part payment by company .] — 
Pltf. put in a memorandum of an 
agreement made between the directors 
of a co. of tho first part & pltf., which 
contained an agreement by pltf. to do 
certain work for specified prices, 
which the party of tho first part 
thereby agreed to pay, & was signed 
by deft., describing himself as president 
of the co., & by pltf. The co. had 
been duly incorporated & pltf. had 
received £350 from them on account 
of his work : — Held : deft, was not 
personally liable. — Johnson v. Hamil- 
ton (1856), 13 U. O. R. 211. — GAN. 


a. Signed by provisional di- 

rectors — Part payment by company .] — - 
Pltf. claimed damagos from deft. co. 
for wrongful dismissal, on the ground 
that he was employed under a special 
agreement, which had not terminated 
when his services were dispensed with. 
The agreement was in these words : 
“ We, the undersigned, jointly & 
severally agroe to engage (). for tho 
period of one year, from this date.” 
The agreement was dated May 8, 
1893, & was signed by three of the 
corporators & provisional directors of 
deft. co. The co. was not organised until 
Aug. 1893, when the provisional 
directors named in the Act, in addition 
to those who signed the agreement, 
met for tho first time. The directors, 
who signed tho agreement with pltf., 
set him to work in May, 1893. Up to 
Oct. he was paid by it., one of such 
directors, but, after that date, tho co. 
assumed control of the work, & pltf. 
was paid out of the treasury of the co. 
His employment continued up to the 
end of June, 1894, when he was 
notified by the treasurer that ids 
services would bo dispensed with, & 
he was paid in full up to that date. 
There was no resolution of the board, 
either in regard to his appointment 
or dismissal : — Held : (1) the contract 
was merely a joint & several contract 
of the directors who signed it, & not a 
contract binding upon the co., & the 
directors who signed that contract 
had no power to bind tho co., even if 
they so intended ; (2) the payments 
made to pltf, by the treasurer of the 
co. were not evidence of ratification of 
the contract of May 8, & would not 
be evidence of an Implied contract of 
general hiring. — O’Dell v. Boston & 
Nova Scotia Coal Co., Ltd. (1897), 
29 N, S. R. 385.— CAN. 


b. Purchase of goods — Value ex- 
ceeding prescribed limit.] — In an action 
against a co. for goods sold & delivered, 
the amount claimed being admitted, 
defts. sot up that their indebtedness 
when the goods were purchased largely 
exceeded the limits prescribed by 
it. S. O. 1897, c. 199, ss. 11, 40, & that 
tho directors wero personally liable, & 
not the co. : — Held : a motion for 
summary judgment must be dismissed. 
— Canadian General Electric Co. v. 
Tagona Water & Light (X). (1903), 
24 C. L. T. 61 ; 6 O. L. it. 641 ; 2 
O. W. R. 1055. — CAN. 

c. Pronwtion expenses — Provisional 
directors — Named in prosj)ectus .] — - 
Whero a co. was sought to be pro- 
moted & floated & a prospectus was 
issued, & H. & K. signed it & agreed to 
act as directors, & figured as such on 
the prospectus, & certain advertising 
expenses wero incurred on the pro- 
motion of the co. which was never 
floated : — Held : H. & K. were 
jointly & not jointly & severally liable 
for the expenses. — Hollis v. Argus 
Co., Ltd. (1890), 7 S. C. 326.— S. AF. 

d. .] — The mere 

fact that persons agree to become pro- 
visional directors of a co. does not 
render them liable for goods supplied 
on tho order of the attorney or secre- 
tary of the co., & they are not neces- 
sarily rendered liable by allowing their 
names to appear as provisional 
directors on the prospectus. Whether 
they are liable depends on tho terms 
of the prospectus. If it merely states 
that they are provisional directors 
they will not be liable. If it represents 
that the attorney or secretary is not 
merely to act as such when the co. is 
formed, but is already appointed to 
act for such provisional directors, they 
will be liable for such business as is 
usually done by tho attorney or secre- 
tary of persons who are forming a oo. 

Defts., provisional directors of a 
projected co., made it cloar inter se & 
to their agent that they would not 
hold themselves responsible for the 
expenses of flotation & that the agent 
had no authority to pledge their credit, 
but an advertised prospectus disclosed 
that defts. were already engaged in 
functions usually discharged by pro- 
moters, & that the agent had already 
assumed the duties of his office : — 
Held : defts. could not escape liability 
on the ground that the agent contracted 
for a non-existent principal, known to 
pltf. to be non-oxistent, & pltf. was 
justified in assuming that defts. were 
promoting the co. & that their agent 
was authorised to incur on their 
behalf such expenses as an agent would 
usually incur, & defts. were liable to 
pltf. for the costs of the advertisement. 
— De Drukkers Maatbchappij v. 
Oosthuizen (1915), 6 0. P. D. 401. — 
S. AF. 

e. Employment of clerks or ser- 


vants.] — Pltf., tho manager of a co., 
paid out of his own money the amount 
due for wages by the co. to certain 
labourers, & having obtained assign- 
ments of their claims, recovered a 
judgment against the co. for the 
amount, together with a sum of 
money owed to him by the co., for 
services. After an execution against 
tho co. had been returned unsatisfied, 
he brought this action on behalf of 
himself & the labourers against two of 
the directors under R. S. O. 1897 
(c. 197), s. 8, to make them personally 
liable for the amount due on the execu- 
tion : — Held : the action brought 
against the co. was not such a one as 
is contemplated under the soot., & 
there being no dispute as to the facts, 
this action was dismissed on a motion 
under Con. Rule 616. — Herman v. 
Wilson (1900), 32 O. R. 60.— CAN. 

f. .] — Risler v. Alberta 

Newspapers, Ltd., 11919] 1 W. W. It. 
740.— CAN. 

g. Director not holding shares 

in own right — Manitoba Joint-Stock 
Companies Act % 1902 <c. 30).l — 

(1) Persons who accept transfers of 
shares in a co. incorporated under 
Manitoba Joint-Stock Companies Act, 
R. S. M. 1902 (c. 30). & are elected & 
act as directors of the co., cannot 
escape tho liability for wages of em- 
ployees imposed upon directors by 
sect. 33 of the Act by showing that 
they do not hold the shares absolutely 
in their own right, but only as security 
or in trust, notwithstanding that, under 
sect. 27 of tho Act, such persons are 
not legally qualified to be directors. 

(2) The provisions of sect. 33 are 
remedial & not penal in their nature, 
being only the withholding from 
directors, in respect of wages, of tho 
freedom which the statute would 
otherwise give thorn from personal 
liability for all debts of tho company. — 
Macdonald v. Drake U906), 16 Man. 
L. R. 220.— CAN. 

h. Judgment against com- 

pany — V nsatisfled execution — W hether 
sheriffs* return final.] — Crew v. Dallas 
(1908), 9 W. L, R. 598.— CAN. 

k. .] — Actions 

were brought under Ontario Companies 
Act, 394, against directors of a co., for 
sums due to pltfs. for wages earned by 
them as servants, labourers or appren- 
tices of the co., & in respect of which 
executions against the eo. had been 
returned unsatisfied : — Held : in order 
to lay the foundation for tho statutory 
action, the return of the sheriff must 
be based on diligent efforts to locate 
assets & cannot be formal or illusory.— 

PUKULSKI V. JAKDINE, PERRYMAN V . 
JARDINE (1912), 21 O. W. R. 983 ; 3 
O. W. N. 1172 ; 26 0. L. R. 323 ; 6 
D. L. R. 242.— CAN. 

l. .] — Motion 

for judgment under C. R. 603 against 
defts., directors of a eo.. in resnect 
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tenants. — Christy v. Tancred (1840), 7 M. & W. 
127 ; H. & W. 50 ; 10 L. J. Ex. 228 ; 4 Jur. 1004 ; 
151 E. R. 706. 

Annotations : — Mentd. Christy v. Tancred (1842), 9 M. & W. 

438 ; Henderson v . Squire (1869), L. R. 4 Q. B. 170. 

3335. Where personal liability excluded.] — The 

directors of a provisionally registered co. agreed 
with pltf. to use their endeavours to obtain a 
charter of incorporation for the co., the object 
of which was to raise a sum of money to assist 
pltf. in laying down a submarine telegraph, &, 
in consideration of pltf.’s performing such work, 
the directors agreed, among other things, that 
pltf. should be paid out of the funds to be raised 
by the co. a certain amount in paid-up shares of 
the co. as soon as the general allotment of shares 
should be made. By a subsequent clause in the 
agreement it was provided that none of the directors 
should be held personally responsible for payment 
of the said amount in paid-up shares or otherwise 


under the agreement, it being expressly under- 
stood & agreed that pltf.’s right to recover should 
be dependent entirely & exclusively on there being 
sufficient capital raised by the co. to meet such 
payment, & the same should not be demanded or 
enforced until a sufficient sum should be applicable 
for such purpose in the hands of the co. : — Held : 
although from the form of the pleadings it must 
be taken that there was a sufficient sum in the 
hands of the co. to satisfy pltf.’s claim, no action 
would lie against the directors for non-payment of 
the stipulated amount in paid-up shares. — West 
v. Billing (1855), 3 W. R. 509. 

(h) Misapplication of Funds. 

3336. General rule.] — P ickering v . Stephenson, 
No. 3145, ante . 

3337. Where funds misapplied by director’s firm 
— Director a bankrupt — Double proof.] — Where 


claims for wages incurred while they 
wore occupying the position of directors 
& for whicn judgment by default had 
boon obtained against the co. & a return 
of nulla bona made by the sheri if : — 
Held : a default judgment was not 
binding on defts. so as to preclude an 
inquiry into the bona fides of the claim. 
— ItooERS v. Wood (1912), 22 O. W. R. 
48 ; 3 O. W. N. 1241 ; 2 D. L. It. 914. 
—CAN. 

m. Effect of 

judgment against company.] — Guenard 
v. Coe (1914), 26 W. L. It. 626.— CAN. 

n. Joinder of 

wages claim with another claim.] — 
Williams v. Ghaiiam (1916), 34 

W. L. R. 855 — CAN. 

o. .] — i n this action 

pltf. sought payment from defts. as 
directors of a co. of the amount of a 
judgment recovered by him against 
the co. for wages duo to him as a work- 
man employed by the co. The action 
was begun within a yoar from the time 
defts. ceased to ho directors ; but, 
aftor the expiration of the year it was 
discontinued against doft. K., who was 
resident in a foreign country : — Held : 
as the liability of defts. as directors 
under Ontario Cos. Act 2, Goo. 5, 

c. 31, s. 96, was several as well as joint, 
pltf. was entitled to suo them sepa- 
rately & was not bound to join ail of 
them as defts., ho was entitled also, 
under Rule 67. to sue one or more or 
all of them in tho same action. — 
Reuckwald v. MURI’H v (1914), 7 
O. W. N. 191 ; 32 O. L. R. 133.— CAN. 

p. ,] — Pltf, kept a store 

near the mine of a co. Pursuant to 
an arrangement made between him & 
the co., tho men employed by the co. 
who bought goods from pltf. had the 

S rice of the goods charged against 
loir wages. The purchasers initialled 
the vouchors, which wore sent to tho 
co. ; when tho pay -cheques were 
drawn, a separate cheque was made 
out for each workman’s store-bill, 
payable to tho workman ; the men 
then indorsed those cheques, & they 
wore retained by the co. An adjust- 
ment was made monthly between pltf. 
& tho co., he was given credit for tho 
amount of these cheques so hold & for 
any goods he had sold to tho co. ; ho 
was charged with the rent of his store, 
which was owned by the co., Sc for 
anything else which he owed to tho 
co. ; Sc was then given a cheque for 
his net balance. Pltf. recovered judg- 
ment against the co. for tho amount 
of a claim made up of balances due for 
wages, represented by the original 
cheques in favour of the men, wnich 
had never been handed over to pltf. 
Execution having been issued Sc re- 
turned unsatisfied, this action was 
brought against the directors of the 
co. to enforce a claim under Cos. Act, 
R. S. 0., 1914 (c. 178), s. 98 Held : 


the money became payable to pltf. by 
virtue of his direct contract with the 
co. when tho adjustment took place 
& he accepted the cheque, there was 
then a novation, & under this new 
contract pltf. became a creditor of tho 
co. in respect of the cheques given to 
him, & the demands ceased to be 
demands for wages within tho moaning 
of tho statute. — Coveney v. Olen- 
dennino (1915), 8 O. W. N. 320 ; 33 
O. L. It. 571— CAN. 

q. Who may be su-cd — I)c 

facto directors.] — Pltf. recovered judg- 
ment against a co. for wages due under 
a hiring by the co. Execution was 
issued & returned nulla bona. Pltf. 
then brought action under Manitoba 
Joint-Stock Act, 1902 (c. 30), s. 33, 
against defts. as directors of the co. 
Deft, s. pleaded that the sect, was a 
penal provision to be strictly con- 
strued & not enforceable against other 
than de jure directors whereas they 
were not lawfully directors, neither of 
them having tho necessary qualifica- 
tion of owning stuck absolutely in his 
own right field : both having boon 
chosen in a manner which, if they had 
been qualified, would have made them 
directors de jure Sc both having acted 
as de jure directors, they could not 
take advantage of tlioir own wrong 
when dealing with third part ies acting 
bond fide Sc they must ho held liable. 

Held also s. 33 is not a penal pro- 
vision (cf. Huntington v. Attrill, [ 1893] 
A. C. 150). — Macdonald v. Drake 
(1906), 4 W. L. R. 434.— CAN. 

r. Whether all directors must 

be sued.] — -A pltf., who is a labourer 
within Alberta Cos. Ordinance, 1905, 

s. 54, & has a judgment against a co. 
& an execution returned nulla bona, 
may, if he wishes, suo two direc- 
tors when there are more. — Crew v. 
Dallas (1908), 9 W. L. R. 598.— CAN. 

s. Meaning of “ labourer or 

servant."] — Turner t\ Fee, 24 C. L. T. 
402.— CAN. 

t. — — ,3 — a person em- 
ployed aR foroman of works, who hires 
& dismisses men, makes out pay-rolls, 
receives & pays out money for wages, & 
does no manual labour, &, in addition to 
receiving pay for his own services at 
the rate of 85 a day, payable fort- 
nightly, is paid for the uso of machinery 
belonging to him & of horses hired by 
him, is not a labourer, servant or 
apprentice within Joint-Stock Cos. 
Letters Patent Act, R. S. O. 1887, c. 
157, s. 68, & cannot recover against 
tho directors personally. — Welch v. 
Ellis (1895), 22 A. R. 255.— CAN. 

a. .3 — Pltf., who had 

judgment against a co., Sc an execution 
returned nulla bona , now sued two 
directors under Alberta Companies’ 
Ordinance, 1905, s. 54. As a miner 
he was paid by the car : — Held : he 
was a •* labourer ” within above 


section, & the directors were liable. — • 
Crew v. Dallam (1908), 9 W. L. R. 
598.— CAN. 

b. Meaning of “ wages."] — 

Action by a boarding-house keeper 
against, the directors of a co. for 
$2,125.94, the amount of a judgment 
obtained against the co. for costs & 
interest, under 7 Kdw. 7, c. 34, s. 94, 
which made directors liable for wages 
due by tho co. under certain conditions. 
The co. & pltf. had entered into an 
agreement by which tho co. were to 
furnish a boarding-house & heat free 
for pltf., who was to operate it for the 
co.'s employees, furnishing them free 
lodging & meals at 25 cents a head. 
The sums duo for meals were to be 
deducted from the men’s wages by the 
co., & carried to pltf.’s credit in the 
co.’s books. The men were notified of 
the arrangement & accepted the 
situation. On May 15, 1911, the co. 
were indebted to pltf. for $2,396.55, 
in respect of tho above arrangement., 
& $132.55, in respect of other matters, 
a total of $2,529.10. They paid $500 
in cash & gave their note for $2,029.10, 
the balance. Tho note was unpaid on 
maturity & pltf. recovered judgment 
against the co. for the amount & there- 
upon sued deft., claiming to be an 
equitable assignee of the workmen’s 
claims for wages : — Held : the amount 
due was never due os “ wages,” being 
never due to the workmen, but 
directly to pltf. under his contract 
with the co., & there could be no 
equitable assignment to pltf., & even 
if tho money due could, at any time, 
bo regarded as “ wages,” it changed 
its character when pltf. accepted, from 
the co., a payment on account & a note 
for the balance. — Olson v . Machin 
(1912), 23 O. W. R. 531 ; 4 O. W. N. 
287 ; 8 D. L. R. 188.— CAN. 

PART III. SECT. 28, SUB-SECT. 6.— 

F. (h) 

c. Gratuitous payments made- to 
vendors of goods .] — Atherton v. Plain 
Creek Central Mill Co., Ltd., [1914] 
S. R. Q. 73— AUS. 

d. Division of proceeds of sale of 
company's property — Debts not provided 
for.}— The only three members of a co., 
who were also directors, without any 
declaration of dividend, divided among 
themselves the proceeds of sale of its 
lands. By a previous arrangement one 
of them had agreed to pay certain 
debts of the co., which he failed to do. 
On a subsequent assignment by the oo. 
for the benefit of creditors : — Held ; 
the assignee could recover from tho 
said three members the amount so 
divided as aforesaid. — National Trust 
Co., Lid. v. Gilbart & Gilbart, 
[19211 1 W. W. R. 359.— CAN. 

e. Speculative dealings in shares.] 
— Pltf. co. was formed in 1864. By 
its memorandum of assocn. its object 
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Sect . 28. — Directors: Sub-sect* 6, F. (h) t (i), (j) 

(m 

the bkpt. was a director of a co. & also a partner 
in the bkpt. firm, & he or his firm, who were 
general managers & agents to the co., improperly 
pledged bills of lading of the co. for advances of 
money which they wrongfully used for the pur- 
poses of the firm : — Held : the bkpt. had been 
guilty of a breach of trust in his capacity as a 
director of the co., & the co. were under Bkptcy. 
Act, 1883 (c. 52), sched. 11, r. 18, entitled to 
prove, in respect of the contractual liability arising 
out of his breach of trust, against his separate 
estate as well as against the joint estate of his 
firm. — Re Macfadyen, Ex p. Vizianagaham 
Mining Co., Ltd., ri908j 2 Iv. 13. 817; 77 
L. J. K. B. 1027 ; 09 L. T. 759 ; 52 Sol. Jo. 727 ; 
15 Mans. 313, C. A. 

Annotation : — Consd. j He Kent County Gas Light & Coke Co., 

f 1 91 3J 1 Cli. 92. 

In remuneration of directors.] — See Sub-sect. 0, 
D. (6), ante. 

For purposes ultra vires.] — See Sub-sect. 0, F. (i), 
post. 

In payment for directors’ qualification shares.] — 
Sec Sub-sect. 6, C. (6), ante. 

Dividends improperly paid.] — Sec Sub-sect. 0, E. 
(/), ante, 

(i) Ultra vires Acts. 

3338. General rule.] — Re Worcester Corn Ex- 
change Co., No. 3348, post. 

3339. .] — The deed of settlement of a 

benefit & loan society provided that 5s. should 
be paid to each director for each attendance at 
the board. The directors passed a resolution 
increasing the amount to 10s. which amount was 
afterwards paid: — Held: the directors were 
liable to make good the difference with interest 
at 4 per cent. — E vans v . Coventry (1857), 8 
Do G. M. & G. 835 ; 20 L. J. Ch. 400 ; 20 L. T. O. S. 
118 ; 22 J. P. 19 ; 3 Jur. N. S. 1225 ; 5 W. R. 
430 ; 44 E. B. 012, L. JJ. 

Annotations : — Reid. lie Oxford Benefit Bldg. Sc Invest- 
ment. Hoc. (1886), 35 Ch. D. 502 ; Cullerne v . London, Sc 
Hurb urban General Permanent Bldg. Hoc. (1890), 25 
Q. B. I). 485. Mentd. Re Athenaeum Hoc., Re Prince of 
Wales Soc., Durham’s Case (1858), 4 K. Sc. J. 517 ; Re 
English, & Irish Church, Sc University Assce. Hoc. (1862), 

1 Hem. & M. 79 ; Re Htate Eire Insce. (1863), 1 Do G. J. 
& Hm. 634 ; Kearns v. Loaf, Aldcbert v. Kearns (1864), 1 
Hem. & M. 681 ; Re Mercantile Trading Co., Stringer’s 
Case (1869), 4 Ch. App. 475 : Salisbury v. Met. Ry. (1870), 
22 L. T. 839 ; Re Montrotier Asphalte Co., Perry ’b Case 
(1876), 34 L. T. 716; Re National Funds Assce. (1878), 
10 Ch. D. 118 ; Re Exchange Banking Co., Flitcroft’e 


Case (1882), 21 Ch. D. 519; Coxon v. Gorst, 11891] 2 

Ch. 73 ; Re Sharpe, Re Bennett, Masonic & General Life 

Assce. v. Sharpe, 11892] 1 Ch. 154. 

8340, Contract not binding on company — 
Remedies against directors — Action for damages 
only.] — Directors having entered into a contract, 
ultra vires , & which was not binding on the co. ; — 
Held : it could be neither specifically performed, 
nor could the ct. order them to make good their 
representations & the remedy was at law in an 
action for damages. — Ellis v. Golman, Bates & 
Husler (1858), 25 Beav. 062 ; 27 L. J Ch. 611 ; 
31 L. T. O. 8. 144 ; 4 Jur. N. 8. 350 ; 6 W. R. 
360 ; 53 E. R. 790. 

3341. Act sanctioned by company.] — T urquand 
v. Marshall, No. 3283, ante. 

3342. Act incapable of sanction by company.] — 

If directors of a limited co. apply the money of 
the co. for purposes so outside its powers that 
the co. could not sanction such application, they 
may be made personally liable as for a breach 
of trust ; but if they apply the money of the co., 
or exercise any of its powers, in a manner which 
is not ultra vires , then a strong & clear case of 
misfeasance must be made out to render them 
liable for a loss thereby occasioned to the co. 

Directors permitted a transfer of 19,528 shares 
from a substantial holder to P., a director & 
shareholder of the co. They had previously 
refused to allot these shares to him, & at the time 
of the transfer they had notice of a charge, an 
injunction, & two charging orders against other 
shares held by him. They alleged that they 
believed that he was again in possession of con- 
siderable funds, & that they examined into the 
matter & approved him as transferee within the 
terms of their articles, which provided that every 
transferee must be approved by the directors. 
P. subsequently became insolvent, & all his shares 
wore forfeited : — Held : directors are not in the 
same position as ordinary trustees ; the directors 
had in fact approved P. as transferee ; & even if 
they had made a mistake, they could not be made 
personally liable for the consequences. — Re 
Faure Electric Accumulator Co. (1888), 40 
Ch. D. 141 ; 58 L. J. Ch. 48 ; 69 L. T. 918 ; 37 
W. R. 116 ; 5 T. L. R. 63 ; 1 Meg. 99. 

Annotations : — Distd. Metropolitan Coal ConBumers’ Assocn. 
v. Scrimgoour, [1895] 2 Q. B. 604. Consd. Re Kingston 
Cotton Mill Co. (No. 2), [1896] 1 Ch. 331. Refd. Sheffield 
Sc South Yorkshire Permanent Bldg. Soc. v. Aizlewood 
(1889), 44 Ch. D. 412 ; Re Liverpool Household Stores 
Asboch. (1890), 59 L. J. Ch. 616 ; Re New MashonalaDd 
Exploration Co. (1892), 8 T. L. It. 738 ; Re Lands Allot- 
ment Co. (1894), 63 L. J. Ch. 291. 


was declared to bo commission agency Trading Co., Ltd. v. Virchand Dip- had failed. — Re Ireland (David) Sc 

& general trading in cotton Sc other chand (1893), I. L. It. 18 Bom. 119. — Co., [1905] 1 I. It. 133. — IR. 

goods suited for the market in the IND. 

interior of India. The co. went into g. Misapplication of fund — lie- 

liquidation in 1867. In Apr. 1890, the f. Cheques drawn against com - muted for specified purpose.) — A co. 

present suit was filed against deft., pony's hanking account — For director's which consisted of two shareholders 

who had been one of the directors of private purposes — Larger amounts paid only, who were also its sole directors, 

the eo„ & it was alleged that after the in — Liability for costs.) — J., M., & I. received from their foreign corre- 

formation of the co. deft. Sc his co- were directors of a co., which was being spondonts a sum of £1,000 for the 

directors had carried on speculative wound up voluntarily. In the course purpose, expressed in a covering letter, 

dealings in shares of other cos. & had of liquidation it appeared that cheques of meeting three named bills drawn 

used the funds of the co. for this pur- signed by J. Sc M. had been drawn by them upon the co., which were 

pose, which was not warranted by the against the banking account of the co. shortly to become due. The co. did 

memorandum of assocn. Pltfs. alleged for purposes in which I. alone was not meet the bills on maturity, hut the 

that their dealings had resulted in a interested ; but that on the whole £1,000 was applied to the extent of 

heavy loss to the co., which they now account, lodgments had been made by £600 in repaying to one of the directors 

sought to recover from the deft. There J. to the credit of the co. to an amount outlays averred to have been incurred 

had been originally five directors of the larger than the sums drawn out upon by him on behalf of the oo. In an 

co., but at the date of suit two of them the cheques so signed by J. Sc M. On action by the foreign correspondent 

were dead, Sc two had become insol- a summons by the liquidator under against the two directors personally, 

vent: — Held: (1) the memorandum Cos. Act, 1862 (c. 89), s. 165, to deter- to which the co. were not called as 

of assocn. did not justify the directors mine whether these sums had been defenders : — Held : the directors' act- 

of the co. in dealing in shares of other expended ultra tires Sc in breach of ings constituted not merely a breach 

cos.. Sc the transactions complained of trust it was found that no money loss of contract but a breach of trust for 

by pltfs. were ultra tires ; (2) the had been sustained by the co. : — Held : which they were personally liable, Sc a 

directors were liable to replace the the ct.' had jurisdiction to make an decree was pronounced against them 

money of the co. which they had mis- order that the directors should pay jointly Sc severally for payment of the 

applied by applying it to a purpose the costs although the claim of the £600 claimed. — Brknes Sc Co. v. 

which was ultra vires. — Kathiawar liquidator for repayment of the money Downie, [19141 S. C. 97. — SCOT, 
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3343. Honesty of intention*] — (1) Directors are 
liable for losses occasioned through acts done by 
them as directors in matters which are ultra vires 
the co., & this liability is not dependent upon 
any question of honesty of intention. 

(2) Where a board of directors delegate their 
powers to a committee, without any provision as 
to the committee acting by a quorum, all acts 
of the committee must be done in the presence 
of all the members of the committee. 

(3) The applications for shares in a co. fell 
short of expectation, & although the whole amount 
payable on the shares would be inadequate to 
purchase certain property without which the co. 
could not proceed to business, & although certain 
directors named in the prospectus had resigned, 
still the remaining directors resolved on allotting, 
& entered into contracts for purchasing & repairing 
the property. In proceedings against the directors 
under 1862 Act, s. 165, for the invalid & improper 
allotment of shares : — Held : the allotment could 
not be made a subject of complaint under that 
sect., as no loss was occasioned to the co. by an 
act, the only direct result of which was that 
money was paid on the shares to the credit of the 
co.’s banking account. — Re Liverpool House- 
hold Stores Assocn., Ltd. (1890), 59 L. J. Oh. 
616; 62 L. T. 873; 2 Meg. 217. 

Annotations : — As to (3) Consd. Re North Australian Terri- 
tory Co., Archer’s Case, [1892] 1 Oh. 322. Generally, 

Mentd. Finch v. Oako (1896), 60 J. P. 309. 

3344. Reasonable mistake as to company’s 

powers.] — London Trust Co., Ltd. v. Mac- 
kenzie, No. 3176, ante . 

3345 . Relief under 1908 Act, s. 279.] — 

Under 1908 Act, s. 279, a director may be relieved 
from liability for “ negligence or breach of trust ” 
if he “ has acted honestly & reasonably, & ought 
fairly to be excused ” : — Held : the above sect, 
extended to a transaction in fact wholly ultra 
vires the co., but which the director, acting on 
counsel’s considered opinion, honestly & reason- 
ably thought to be intra vires . — Re Claridge’s 
Patent Asphalte Co., Ltd., [1921] 1 Oh. 543 ; 
90 L. J. Ch. 273 ; 125 L. T. 255 ; 37 T. L. II. 405 ; 
65 Sol. Jo. 455. 

3346. Payment of unauthorised remuneration.] 

— Evans v . Coventry, No. 3278, ante. 

3347. Excessive payment to promoter.] — The 
directors of a co. passed a resolution to pay 
£3,000 to P., who was one of the promoters, for 
services rendered, upon an understanding, which 
was not reduced into writing, that he should 
expend £400 in advertisements & advance the 
residue to the co. on the security of debentures. 
The directors accordingly paid P. the money & 
lie spent £400 as arranged, & advanced the remain- 
ing £2,600 to the co. on debentures, which he 
divided between himself & certain of the directors. 
The co. was afterwards wound up : — Held : 
(1) the directors were jointly & severally liable to 
repay the £2,600 to the co. ; (2) the advance of the 
money to the co. on debentures was not a repay- 
ment to the co. ; (3) made no difference whether 
the arrangement to invest the money in debentures 
under which it was originally paid to P., was 
binding or not. 

At the time of the winding-up the co. was 
indebted to one of the directors, who were thus 


held liable, for money advanced for expenses : — 
Held : (4) he could not set off the debt against 
his liability for the misappropriation of the co.’s 
money. — Re Anglo-French Co-operative 
Society, Ex p . Pelly (1882), 21 Ch. D. 492 ; 47 
L. T. 638 ; 31 W. 11. 177, C. A. 

Annotations: — As to (4) Folld. Re Exchange Banking Co., 

Flitcroft’fl Ca hu (1882), 21 Ch. D. 619: Re Carriage Co-op. 

Assocn. (1884), 27 Ch. D. 322. Reid. Re Auriferous 

Properties, [1898] 1 Ch. 691 ; Re Leeds 6c Hanley Theatres 

of Varieties, 11904] 2 Ch. 45. 

Improper payment of dividends.] — See Sub-sect. 

0, E. ( / ), ante. 

Purchase of company’s own shares.] — See No. 

3278, ante, & generally , Sub-sect. 6. F. (a), post ; 

(j) Borrowing in Excess of Powers • 

3348. Directors primarily liable for excess.] — 

The deed of settlement of a joint-stock co. 
established for erecting & maintaining a corn 
exchange, provided, that the capital of the co. 
should consist of a sum of £4,000 divided into 
shares of £5 each ; & the directors were empowered 
from time to time to make calls upon the share- 
holders not exceeding the amount of their shares 
unpaid, & also to borrow money to the extent of 
£2,000 for the purchase of the site and for erecting 
the building, instead of calling for instalments 
upon the shares. In the purchase of the site & 
the erection of the building the directors expended 
more than double the amount of the capital, 
having borrowed the money of the shareholders & 
of their bankers, one of whom was a director of 
the co. An order was made for winding-up the 
co. & a general call was made upon all the share- 
holders : — Held: (1) upon the construction of 
the deed, the directors had power to borrow only 
to the extent of the unpaid capital ; (2) the 

liability of the shareholders was limited to the 
amount of their respective shares unpaid, & the 
directors were primarily answerable for the excess 
of expenditure ; (3) a creditor, having notice of 
the limited liability under the deed, was bound 
by such notice ; (4) the co. was not a trading 
partnership, & the directors could not, in excess 
of their authority under the deed, pledge the credit 
of the shareholders even to a creditor who had 
no notice of the deed. — Re Worcester Corn 
Exchange Co. (1853), 3 De G. M. & G. 180 ; 22 
L. J. Ch. 593 ; 21 L. T. O. S. 38 ; 17 Jur. 721; 
1 W. IL 171 ; 43 E. R. 71, L. C. 

Annotations : — As to (2) Distd. He German Mining Co., 

Ex p. Chippendale (1853), 4 Do G. M. 6c G. 19. Consd. 

Re Cork & Youghal Uy. (1869), 4 Ch. App. 753, n. Reid. 

Re Norwich Yarn Co., Ex p. Bignold (1856), 22 Bcav. 

143. 

See, generally, Sect. 34, post. 

Liability on warranty of authority.] — See Sub- 

sect. 6, F. (c), ante. 

(k) Legal Proceedings. 

3349. Liability {or costs — Costs of company— 
Costs where director a party — Opposing petition to 
wind up.] — A director is not liable to his solr, 
for legal expenses incurred by his co., nor is a 
liquidator in a voluntary winding-up. But a 
director is liable for costs of defending a suit to 
which he is made party as director, & for costs 
of opposing a winding-up petition in his own 
name. — Re Trueman’s Estate, Hooke v. Piper 


signed by J. & M. On a summons by 
the liquidator, under Companies Act, 
1862 (c. 89), s. 165, to determine 
whether these sums had been expended 
ultra i rires, & in breach of trust, &, if 
so, that the directors should repay the 
sums. It was found that no money loss 
had been sustained by the co. 


PART 111. SECT. 28, SUB-SECT. 6.— 

F. (k). 

h. Liability for costs — Litigation 
caused by directors' neglect & breach of 
duty.}-— J., M.» & I. were directors of a 
co. which was being wound up volun- 
tarily. In the oourse of the liquidation 


it appeared that cheques signed by 
J. 6c M. had been drawn against the 
bank account of the co. for purposes 
in which I, alone was interested ; but 
that, on the whole account, lodgments 
had, been made by 1. to the credit of 
the co. to an amount larger than the 
sums drawn out upon the cheques so 
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Sect. 28. — Directors: Sub-sect. 6, F. ( k ) & G. («) 

& JJb)j I 

(1872), L. B. 14 Eq. 278 ; 41 L. J. Ch. 585 ; 20 
W. R. 700. 

Annotation s : — Apprvd. lie Anglo -Moravian Hungarian 
Junction Tty., Ex p. Watkin (1875), 1 Ch. D. 130. Reid. 
Re Sanitary Burial Assocn., 11900] 2 Ch. 289. 

3350, Costs of suit where defendant as 

director .] — Rc Trueman’s Estate, Hooke v. 
Piper, No. 3349, ante . 

3351 ' Costs of opposing winding-up petition 

in own name.] — Re Trueman’s Estate, Hooke v. 
1*1 per, No. 3349, ante . 

See , generally , Sects. 35-38, post. 

3352 . Prosecution for libel.] — Pickering 

v. Stephenson, No. 3145, ante. 

3353. Libel on company & directors — 

Prosecution in interest of company.] — The costs 
of actions for libel affecting the private characters 
of directors, & only incidentally injuring a co., 
ought not to be paid out of the funds of the co. ; 
but the costs of proceedings for libel directly 
affecting the co. may be rightly paid out of the 
co.’s funds. — Studdert v. Grosvenor (1886), 
33 Ch. D. 528 ; 55 L. J. Ch. 689 ; 55 L. T. 171 ; 
50 J. P. 710 ; 34 W. It. 754 ; 2 T. L. K. 811. 

Annotations : — Reid. Re Liverpool Household Stores Assocn. 
(1890), 59 L. J. Ch. 616. Mentd. Re Fauvre Electric Accu- 
mulator Co. (1888), 40 Cli. D. 141 ; Cullerne v. London 
&. Suburban General Permanent Bldg. Soc. (1890), 25 
Q. B. I). 485 ; Re K ingsbury Collieries, & Moore’s Contract, 
11907] 2 Ch. 259 ; Poolv. L. & N. W. lty., [1907] 1 Ch. 5. 

Motion for rectification of register.] — See 

Sect. 13, sub-sect. 5, B. (e) v., ante. 

G . Proceedings against Directors . 

(a) In General. 

3354. When proceedings may be taken — By 
company — Where majority of members oppose — 
Court will not allow minority to bring.] — Two 

directors of a co. were alleged to have been con- 
cerned in the promotion of the co., & to have 
received a large amount in money & shares from 
the vendors to the co. The opinion of counsel 
having been taken, he advised that an action 
might be brought against such directors to enforce 
the return of the money & shares, or a portion of 
the same, with a probability of success ; but upon 
a general meeting of the co. being held it was 
decided by a large majority that no proceedings 
should be commenced. The shareholders in a 
minority applied to the ct. to allow an action to be 
brought by them in the name of the co. : — Held: 
as the co. had fairly & honestly determined not 
to prosecute the claim the ct. ought not to inter- 
fere. — Re Transvaal Gold Exploration & 
Land Co., Ltd. (1885), 1 T. L. R. 604. 


3355. By individual shareholder — No prior 

application to company for relief.] — The directors 
are the servants, not of the individual shareholders, 
but of the co., & if a shareholder is aggrieved by 
their misconduct, his course is to call upon the co. 
to bring the directors to account, & then, that 
being done, to get relief from the co. itself. — Orr 
v. Glasgow, Airdrie & Monklands Ry. Co. 
(1860), 2 L. T. 550 ; 6 Jur. N. S. 877 ; 8 W. R. 
643, H. L. 

3356. Act capable of confirmation by 

company.] — Normandy v. Ind, Ooope, & Co. 
Ltd., No. 3536, post. 

Nature of proceedings — Misfeasance proceedings 
— Under 1908 Act, s. 215 .] — See Sect. 36, sub-sect. 
10, C., post . 

Civil proceedings — In respect of misrepre- 
sentations — To secure Stock Exchange quotation.] 

— See Sub-sect. 6, B. (c), ante • 

In prospectus.] — See Sect. 8, 

sub-sect. 3, D., ante. 

3357 ' Criminal proceedings — Embezzlement 

— Director also clerk or servant.] — A director of 
a limited co., who is also employed as a servant 
to collect money for the co. is liable to be convicted 
of embezzlement of such money as a clerk or 
servant of the co. — li. v. Stuart, [1894] 1 Q. B. 
310 ; 63 L. J. M. C. 63 ; 58 J. P. 299 ; 42 W. R. 
303 ; 10 T. L. R. 166 ; 38 Sol. Jo. 131 ; 10 R. 
124 ; sub nom. R. v. Steward, 70 L. T. 44 ; 17 
Cox, C. C. 723, C. C. R. 

Annotation : — Mentd. Moriarty v. Regent ’b Garage Co., 

11921] 1 K. B. 423. 

Conspiracy— Misrepresentation to 

secure Stock Exchange quotation.] — See No. 3190, 
ante. 

3358. Committal for contempt of court — Breach 
of undertaking by company.] — A.-G. v. Wheatley 
& Co., Ltd. (1903), 48 Sol. Jo. 116. 

3359, Proceedings to restrain director from 
acting — Dispute as to validity of appointment — 
Whether dispute between company & member — 
Construction of articles.] — Art. 60 of the arts, 
of assocn. of a co. provided that “ any instrument 
appointing a proxy shall as nearly as circumstances 
will admit be in the following form,” & then 
followed a form applicable to voting at one 
particular meeting. Art. 101 provided that if 
any difference should arise between the co. & any 
member in regard to rights under the arts, it 
should be referred to arbitration. At an extra- 
ordinary meeting of the co. a resolution that the 
directors, of whom there were three, should be 
not more than five & that two named persons 
should be appointed directors, received a majority 
of votes on a poll but the chairman declared it 


Held : as the directors were guilty of 
gross neglect & breach of duty, & such 
neglect & breach of duty wore the cause 
of the litigation, the co. had jurisdiction 
to make an order that the directors 
should pay the costs, although the 
claim of the liquidator for re-paymeut 
of money had failed. — Re Ireland 
(David) & Co., [10O5J 1 1. R. 133 ; 31) 

I. L. T. 34.— IR. 

k. Unsuccessful appeal to 

House of Lords.]— Directors of a co. 
were found personally liable by the 
House of Lords for the expenses of an 
unsuccessful appeal to that house. — • 
Paterson v. Paterson & Sons, [1917] 
S. C. (H. L.) 13. — SCOT. 

PART III. SECT. 28, SUB-SECT. 8.— 

G. (a). 

l. Discontinuance of action against 
one director — Right to proceed against 
others .] — Pltf. discontinued his action 
against one of several defts. as directors | 


of a co. : — Held : pltf. had not lost his 
right against the directors against 
whom he had not discontinued his 
action. — Rkuokwald v. Murphy 
(1914), 32 O. L. R. 133.— CAN. 

m. When proceedings way he 
taken — Ry representative shareholder — 
Where majority of members oppose .] — 
A shareholder who has known of & 
acquiesced in the making of secret 
profits by directors on a sale of land 
to the oo. is disqualified from suing 
(oven on behalf of himsolf & other 
shareholders), against the will of the 
majority of the shareholders, for repay- 
ment thereof to the oo. — Crawford v. 
Fullerton, [19191 3 W. W. It. 843. — 
CAN. 

n. By individual shareholder 

— Alleged wrong to company.] — Arti- 
cles of assoon. provided that the 
co. notwithstanding that the whole 
number of shares in the capital might 
not be subscribed for or issued might 


commence business where in tbe judg- 
ment of the directors, a sufficient 
number of shares had been subscribed 
for to justify them in so doing. 

After the publication of the first 
balanco -sheet which showed a loss on 
the year’s working, an action was 
raised by a shareholder, whose share 
had been allotted to him after the 
incorporation of the co., to have A. & 
other directors of the oo. at the date 
of allotment ordained to accept a 
transfer of 'these shares & to repay to 
him the amount of his subscription. 
He averred that at the date of tho 
allotment no sufficient capital had been 
subscribed to justify defenders pro- 
ceeding to allotment or commencing 
business, that they had done so reck- 
lessly & negligently & without exer- 
cising any judgment in the matter as 
they were bound to do & that in so 
acting they had acted ultra vires & in 
breach of their duty to the pursuer : — 
Held : pursuer as an individual share* 
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lost on the ground that the proxies for certain 
votes which were recorded in favour of the 
resolution & without which it would not have 
received a majority were for voting at any meeting 
Sc not at the particular meeting only. The three 
previous directors then held a directors* meeting 
Sc two of them appointed a fourth director, & 
thereupon the co. Sc the third of the previous 
directors Sc the two persons named as directors 
in the resolution brought an action against the 
other directors for a declaration that the appoint- 
ment contained in the resolution was valid. 
Defts. moved for a stay under Arbitration Act, 1889 
(c. 49), Sc pltfs. asked for an interlocutory 
injunction to restrain the exclusion of the directors 
named in the resolution from acting as such : — 
Held : art. 101 referred to differences between the 
co. Sc a member in his capacity as such & that as 
the real difference in the case was between rival 
sets of directors the stay must be refused, Sc 
art. 60 was merely directory Sc therefore the proxies 
were valid Sc pltfs. should have an injunction 
until trial. — Isaacs v . Chapman (1916), 32 T. L. R. 
237, C. A. 

(b) Practice . 

See, generally , Practice Sc Procedure. 

3360. Parties — Whether all shareholders neces- 
sary parties.] — A demurrer will not hold to a bill 
filed by some of the shareholders of a mining co. 
against the directors of the same co., on the ground 
that the rest of the shareholders are not made 
parties. — Vigors v. Audley (Lord) (1837), 
Donnelly, 246 ; 47 E. It. 349, L. C. 

3361. .] — Cooper v. Powis (Earl) 

(1851), 18 L. T. O. 8. 135 ; 'previous proceedings 
(1850), 3 De G . Sc Sm. 688. 

Annotation: — Mentd. Ffooks v. L. & S. W. Ry. (1853), 17 

Jur. 365. 

3362. Representative action — Suit to dis- 

turb settlement & release executed by majority.] — 

In Feb. 1845, a scheme for making a railway was 
projected, Sc pltf. 8. took shares, on which he 
paid a deposit. In 1846, it was ascertained that 
the undertaking could not be proceeded with, Sc 
a public meeting of the shareholders was held, 
at which the majority present resolved that the 
affairs of the co. should be wound up, Sc the balance 
in hand returned to the shareholders, a great 
many of whom shortly afterwards received the 
dividend & signed a release, but pltf., though he 
refused to receive the dividend, made no objection 
to any of the proceedings. In 1849 pltf. filed 
a bill against the managing committee, Sc M., 
one of the shareholders who had received the 
dividend, for an account, & also that two sums 
of the eo.*s funds, which the committee had 


expended in buying up shares might be declared 
fraudulent, Sc be decreed to be repaid : — Held : 
pltf., who, after three years* acquiescence, sought 
a general account, without any evidence of fraud 
or mistake, after an account regularly stated by 
the directors of the co., Sc approved at a public 
general meeting convened on due notice, followed 
by, payment to the majority of the shareholders, 
who approved the account, was not entitled to 
relief. Semble : the frame of the suit in making 
M. a deft, as one of a class, in order that he might 
represent the whole class, Sc thus get rid of a 
difficulty, was imperfect. Where a bill seeks to 
disturb a settlement Sc release executed by a 
great majority of the members of an assocn. on 
the footing of an account stated as to the whole 
affairs of the assocn., submitted to all its members, 
the principle of allowing an individual to represent 
a class cannot well be applied. — S tupart v. 
Arrowsmith (1856), 3 8m. & Gk 176 ; 25 L. J. Ch. 
153 ; 26 L. T. O. 8. 290 ; 2 Jur. N. 8. 153 ; 4 
W. R. 219 ; 65 E. It. 613. 

See , also , Nos. 3355, 3356, ante . 

3363. Recovery of undisclosed payment.] — 

Clarkson v. Davies, No. 3237, ante . 

See Ord. 16, r. 1, & generally , Practice Sc 
Procedure. 

3364. Joinder of claims — Claims arising out 

of same cause of action — Misrepresentation in 
prospectus.] — Where several persons, separately, 
apply for debentures in a co., relying on a 
prospectus Sc covering letter wliich contains 
misrepresentations, they may jointly sue the 
directors, as they have, within Ord. 16, r. 1, 
a claim for relief arising out of the “ same trans- 
action.” — Drincqbier v. Wood, [1899] 1 Ch. 
393 ; 68 L. J. Ch. 181 ; 79 L. T. 548 ; 47 W. R. 
252 ; 15 T. L. R. 18 ; 43 Sol. Jo. 29 ; 6 Mans. 76. 

Annotations : — Mentd. Greenwood v. Loather Shod Wheel 

Co., [1900 j 1 Ch. 421 ; Markt i>. Knight S.S. Co.. Sale 

& Frazar v. Knight S.S. Co. (1910). 103 L. T. 369. 

3365. Joinder of causes of action — Damages for 
misrepresentation — & declaration of liability in 
respect of dividend Improperly paid.] — Pltf. in his 
statement of claim on his own behalf claimed 
damages from defts., who were directors of a co., 
for inducing him by fraud to purchase shares in 
the co., Sc stated in his particulars of the alleged 
fraud among other things that defts. had declared 
& paid a dividend on the shares of the co. when 
there were no profits ; Sc he claimed in the same 
action on behalf of himself Sc all other the share- 
holders of the co. a declaration that the payment 
of the dividend was ultra vires Sc illegal, Sc judgment 
against defts. for repayment of the amount of 
the dividend to the co. : — Held : pltf. was not 
entitled under Ord. 16, r. 1, to join both causes 


holder of a co. still carrying on business 
was not entitled to sue the directors 
for damages to himself arising from an 
alleged wrong to the co. by acts of the 
directors of such nature as might be 
sanctioned tk confirmed by the co. — 
Brown v, Stewart (1898), I F. (Ct. of 
Soss.) 316 : 36 Sc. L. It. 221. — SCOT. 

o. Proceedings to restrain directors 
from acting*] — Elliot r. Hatzio 
Frairie, Ltd. (1912), 21 W. L. R. 897. 
— CAN. 

p. Against whom proceedings may 
he taken — Indian Companies Act, 1882, 
s. 214.] — Indian Companies Aot, 1882, 
s. 214, gives a summary remedy only 
against such directors as have been 
personally guilty of some act of mis- 
feasance, & does not give the ct. power 
to make an order against the directors 
en masse tor all acts of misfeasance 
without any speoifio finding against 

J.— VOL. IX. 


the individuals who are actually 
responsible for the particular acts of 
misfeasance, os contemplated by that 
section. — Jadu N and an Goswami v. 
Abhutosh Goswami (1902), I. L. R. 
29 Calc. 688.— IND. 

PART III. SECT. 28, SUB-SECT. 6.— 

G. (b). 

q. Parties — Representative action .1 
— A shareholder cannot, as such share- 
holder & without in any way referring 
to or binding other shareholders, 
institute an action to obtain his pro- 
portion of damage alleged to have re- 
sulted from a mere irregularity on the 
part of the directors, affecting him in 
common with aU other shareholders. — 
Stanley v. Moore (1891), 17 V. L. R. 
285.— AUS. 

r. .] — Where an indi- 

vidual shareholder sues on behalf of 


himself & all other shareholders in the 
co., except the defts., the directors of 
the co. & the oo., to have it declared 
that certain transactions entered into 
between the co. & other persons wore 
ultra vires of the directors & therefore 
vo.d, & seoking to make the directors 
personally refund tho loss sustained by 
the co., thoreon, such other persons 
aro necessary parties to the action. 

In the absenco of any special circum- 
stances, such as if it is not possible to 
get the co. to sue, or if tho majority » 1 
the shareholders in the co. are against 
taking proceedings, the co., in liquida- 
tion, is the only proper pltf. to sue the 
directors to recover money of the oo. 
expended in transactions which were 
ultra vires. An action for such a pur- 
pose by a shareholder on behalf of 
himself & aU other shareholders exeept 
the directors, making the co. a deft, 
cannot be maintained in the absence 
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of action in one action, as the right to relief 
claimed in his personal capacity & the right to 
relief claimed by him as representing the share- 
holders did not arise out of the same transaction 
or series of transac lions within the meaning of 
the rule above mentioned. — Stiioud v. Lawson, 
[1898] 2 Q. B. 44 ; 67 L. J. Q. B. 718 ; 78 L. T. 
729 ; 14 T. L. R. 421 ; 46 W. R. 628, 0. A. 

Annotations : — Refd. Drincqbier v. Wood, [1899] 1 Cli. 393 ; 

Oxford & Cambridge Universities v. Gill, [1899] 1 Ch. 55 ; 

Walters v. Green, [1899] 2 Ch. C96. 

3366. & cancellation of allotment.] — 

A person who has taken shares in a co. on the 
faith of a prospectus which contains, as he alleges, 
in material matters misrepresentations & sup- 
pression of facts, can join in one action claims 
against the co. to have the allotment of shares 
made to him cancelled, & his money repaid, & 
also claims against the directors who had issued 
the prospectus & the exrs. of deceased director 
for damages, the cause of action being as regards all 
defts. the same thing — namely, the issue of the 
prospectus. — Frankenburg v. Great Horseless 
Carriage Co., [1900] 1 Q. B. 504 ; 69 L. .1. Q. B. 
147 ; 81 L. T. 684 ; 44 Sol. Jo. 156 ; 7 Mans. 
347, C. A. 

Annotations: — Refd. Bullock v. London General Omnibus Co., 

[1907] 1 K. B. 264 ; Coinpania Sansinona Be Carnes 

Congeladas v. Houlder, [1910] 2 K. B. 354 ; Oesterrei- 

cliische Export A.-G. v. British Indemnity Insce., [1914] 

2 K. B. 747 ; lie Beck, Attia v . Soed (1918), 87 L. J. Ch. 

335. Mentd. Geipel v. Peach. [1917] 2 Ch. 108. 

8367. .] — Kent Coal Exploration Co., 

Ltd. v. Martin (1900), 16 T. L. It. 486, O. A. 

See, further , Sect. 8, sub -sect. 3, F. (c), ante , 
& generally , Practice & Procedure. 

8368. Issue & service of third party notice — 
Claim for contribution by co-director.] — An 
application in the Ch. Div. for leave to issue & 
serve a third party notice under Ord. 16, r. 48, 
need not be served on pltf. in the first instance, 
but may be made ex parte . 

It is always competent to the ct. or judge to 
require pltf. or any other person to be served 
with the application. 

In this case pltfs. claim against defts., who are 
two directors of a co., that they should make good 
certain sums which they say have been mis- 
appropriated by them, moneys of the co., inasmuch 
as they have been applied to an item of expenditure 
which it is said was illegal, & ought never to have 
been made. With reference to that defts. say that 
they are not the only directors, & there is another 
director. They say there is another director 
who is equally responsible to them for these 


payments, & if pltfs. succeed in this action against 
the present defts. they are entitled to contribution 
from this third person. Without prejudice to 
what I may have to decide if an application be 
made by this third person to discharge the order 
on notice or anything of that kind, I am, as at 
present advised, of opinion, having regard to what 
I have heard from counsel for the appets., that 
there is or will be a primd facie case for contribution 
against this third party. In that state of tilings 
I must make the order (Joyce, J.). — -Furness, 
Withy & Co., Ltd. v . Pickering, [1908] 2 Ch. 
224 ; 77 L. J. Ch. 615 ; 99 L. T. 142 ; 52 Sol. Jo. 
551. 

Compare No. 8355, post 

3369. Stay of proceedings — Action brought by 
shareholder by direction of rival company — Action 
nominally on behalf of shareholders.] — The ct. 

will not entertain a suit by a shareholder of a 
public co. on behalf of himself & other shareholders 
to restrain the directors from doing acts which are 
alleged to be ultra vires when pltf. is really suing 
by the direction of a rival co., & in order to pro- 
tect their interests. — Forrest v. Manchester, 
Sheffield & Lincolnshire Ry. Co. (1861), 4 
De G. F. & J. 126 ; 4 L. T. 666 ; 25 J. P. 709 ; 
7 Jur. N. S. 887 ; 9 W. R. 818 ; 46 E. R. 1131, 
L. C. 

Annotations : — Refd. Filder v. L. B. & S. O. By., Barchard 
v. Brighton, Uokfleld & Tunbridge Wells Ry. (1863), 1 
Hem. & M. 489 ; Fraser v. Whalley, Gartside v. Whalley 
(1864), 11 L. T. 175 ; Seaton v. Grant (1867), 2 Ch. App. 
459 ; Bloxam v. Met. Ry. (1868), 3 Ch. App. 337 ; Gray 
v. Lewis (1869), L. R. 8 Eq. 526 ; Robson v. Dodds (1869), 
L. R. 8 Eq. 301 ; A.-G. v. G. E. Ry. (1879), 27 W. R. 759 ; 
Mutter v. Eastern & Midlands Ry. (1888), 38 Ch. D. 92. 
Mentd. Cooke v. Cooko (1865), 4 Do G. J. & Sin. 704 ; 
A.-G. v. Mersey Ry., [1907] 1 Ch. 81 ; Davies v. Gas 
Light & Coke Co. (1909), 100 L. T. 553 ; Dundee Harbour 
Trustees v. Nicol, [1915] A. C. 550 ; County Hotel & W r ine 
Co. v . L. & N. W. Ry., [1918] 2 K. B. 251. 

3370. Several actions based on similar cir- 

cumstances — Test action.] — Thirty-eight actions 
having been brought by different persons against 
defts. as directors of an incorporated co., charging 
misappropriation of moneys advanced by pltfs. 
in different amounts & at different times, hut 
all under similar circumstances : — Held : it was 
competent to a Judge at Chambers upon the 
application of pltfs. to stay the proceedings in 
thirty-seven of the actions until after the trial 
of the thirty-eighth as a test action, proper 
provision being made in case that action did not 
satisfactorily dispose of the question in all. — 
Bennett v. Bury (Lord) (1880), 5 C. P. D. 339; 
49 L. J. Q. B. 411 ; 42 L. T. 480. 

3371. Evidence — Effect of admission of director- 
ship.] — In an action against the directors of a co., 


of special circumstances. — Nankivell 
i). Benjamin (1892), 18 V. L. R. 643. — 

AUS. 

a. Whether company or in - 

dividual shareholder .] — Where a suit is 
necessary to obtain from the directors 
or officers of a co. an account of their 
doalings with the co., or to recover 
from them, or any other person, pro- 
perty or money of the co., the only 
proper pltf. is the oo. itself. — McMuK- 
ray v. Northern Ry. Co. (1875), 22 
Gr. 476.— CAN. 

t. .] — A shareholder in 

a co. can maintain an action against 
tho directors to compel them to restore 
funds of tho oo, that nave by them been 
employed in transactions that the 
directors have no authority to enter 
into, without making the oo. a party 
to the suit. — J EHANGIR RASTAMJI 
Modi r. Shamji Ladha (1867), 4 Bom. 
O. C. 185.— IND. 

»• — 77 For refund of profits .] 

—An action against a director of a oo. 


for the refund of profits made by him 
in dealings with the co. must be brought 
at the suit of the co., & not at that of a 
single shareholder ; particularly so 
when the shareholder is an officer of 
the oo. taking part In the transactions 
sought to be impeached. — M acdougall 
v. Duthie (1885), 3 N. Z. L. R. 334. — 
N.Z. 

b. Ceasing to be director before 
suit brought ,] — A decree was obtained 
in a suit by a shareholder on behalf of 
himsolf 8c all other shareholders, for 
the administration of the assets of tho 
society, & charging the directors with 
losses sustained : — Held : persons who 
had oeased to be directors before the 
suit could not be made parties in tbe 
master’s office. — R olph tj. Upper 
Canada Building Society (1865), 11 
Gr. 275.— CAN. 

c. Evidence — To explain ambiguity 
in extraordinary resolution .] — Where 
at an extraordinary meeting of share- 
holders in a mining oo. a resolution 


to wind up the co. voluntarily was 
passed, & at tho same meeting a subse- 
quent resolution was passed authorising 
the directors to dispose of certain 
surplus moneys of the co. in a special 
hut ambiguous manner. 

In an action by the co. against the 
directors for recovery of these moneys ; 
— Held : oral evidence was admissible 
to show in what circumstances the 
latter resolution was passed, in order 
to explain tho latent ambiguity, 
although the articles of assocn. pro- 
vided that the minutes of tho meet- 
ing should be oonolusive evidence of 
tho proceedings at such meeting. — 
Westralia Proprietary Gold Mining 
Co. v. Long (1897), 23 V. L. R. 36.— 
AUS. 

d. Claim for contribution by co- 
director — Pleading .] — A subscriber for 
certain shares in a co., for which he 
had mode certain payments, brought 
action 8c obtained judgment against 
the company & certain of the directors 
for a refund of the moneys he had paid. 
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defts. made an admission that they were 
directors: — Held: (1) this was primd fade 
evidence, that they were so at the time pltf. was 
employed by the co. ; (2) a book, containing the 
names of members present at the meetings, which 
showed that defts. were present at some of the 
meetings, at one of which a particular thing was 
done, was also primd fade evidence that they were 
present at that, particular meeting. — B eetham v. 
Cooke (1841), 5 .T. P. 464. 

3372. Of attendance of meetings — At- 

tendance book.] — Beetham v. Cooke, No. 3371, 
ante . 

3373. In criminal proceedings — Proof of 

appointment.] — To convict a person of offences as 
a director of a public company within Larceny 
Act, 1861 (c. 96), ss. 81, 83, it is not enough to 
prove that such person acted as a director of the 
co. ; it must be proved that he was properly 
appointed such director. — R. v. Atkins (1900), 
64 J. P. 361. 

Compare No. 7733, post . 

3374. Dismissal of action — Representative action 
— Settlement with representative plaintiff.] — Bill 
filed by pltf. on behalf of himself & all other the 
shareholders in a co., praying that defts., the 
directors of the co., might be ordered to repay 
the shareholders all sums which might appear to 
have been improperly paid by them out of the 
funds of the co. Defts. moved to dismiss upon 
payment to pltf. of the sum claimed by him, to- 
gether with his costs : — Held : pltf. having 
complete dominion over the suit, & being the only 
person with whom defts. could deal, they were 
entitled to dismiss upon the proposed terms. — 
Scarth v . Ciiadwick (1850), 19 L. J. Oh. 327 ; 
14 Jur. 300. 

On proceedings for misrepresentation in 
prospectus*] — &ee§ect. 8, sub-sect. 3, F., ante . 

II, Termination of Liability . 

By transfer of shares — Transfer to avoid 
liability.] — See Nos. 1380, 2037, ante. 

By way of compromise.] — See No. 2195, 

ante. 

3375. By rectification of register — Application on 
ground of misrepresentation in prospectus — Exercise 
of discretion by court.] — A mis-statement of the 
names of the directors of a co. in the prospectus 
is an important misrepresentation. 

A shareholder complaining of misrepresentation 
in the prospectus of a co. must do so within a 
reasonable time after becoming aware of the 
misrepresentation. 

Where a person who is himself a director of a 
co. is placed on the list of contributories to it, 
& afterwards seeks to have his name removed 
from the list, & so to get rid of his liabilities to 
the co. of which he is such director, the ct. will 
narowly watch his conduct in the matter, & will 
hold him strictly to his engagement. 


In pursuance of the above principles, the ct. 
refused the application of a director to have his 
name taken off the list of contributories to a co. 
although he alleged that he had taken shares in, 
& become a director of, it on the faith of a state- 
ment in the prospectus which was not true. — 
Re Land Credit Co. op Ireland, Ex p. Munster 
(1866), 14 L. T. 723 ; 14 W. B. 957. 

3376. Under Statute of Limitations — Claim for 
receiving bribe.]-— An action was brought by a 
co, in 1879 against a former director to recover 
£250 on the ground that deft, had received it from 
a debtor to the co, as a bribe, to induce him to 
use his influence to obtain favourable terms of 
compromise for the debtor. The allegations that 
this bribe had been given had in 1872 been brought 
before the directors at a board meeting, they had 
investigated it, & as it seemed came to the con- 
clusion that the charge was unfounded, as no 
proceedings were taken, & it was not alleged that 
the other directors had been acting otherwise than 
bond fide in the matter : — Held : the claim of the 
co. was barred by the Stat. Limitations. — Metro- 
politan Bank v. Heiron (1880), 5 Ex. D. 319 ; 
43 L. T. 676 ; 29 W. R. 370, C. A. 

Annotations : — Distd. Re Fitzroy Bessemer Steel, eto., Co. 
(1884), 50 L. T. 144. Reid.' Re Sharpe, Re Bennett, 
Masonic Sc General Life Ashcc. v. Sharpe, [1892] 1 Ch. 
154 ; Re Sale Hotel & Botanical Gardens Co., Hesketh’s 
Case (1897), 77 L. T. 681 ; Clarkson v. Davies, [1923] 
A. C. 100. Mentd. Lister r. StnbbB (1890), 45 Ch. D. 1 ; 
The Pongola (1895), 73 L. T. 512. 

3377. Breach of trust — Payment of divi- 

dends ultra vires.] — The directors of a co. which 
was established in 1868 made half-yearly pay- 
ments of interest or dividends at the rate of 5 per 
cent, per annum on the amounts paid up on the 
shares, although the co. never earned any profit, 
nor was any profit & loss account ever made out. 
The half-yearly payments were begun in June, 
1869, & were continued until July, 1878, when 
they were discontinued on the representation 
of the Board of Trade that they were being made 
out of capital. The co. was ordered to be wound 
up in March, 1886. In June, 1889, the liquidator 
brought an action against the respective repre- 
sentatives of two of the directors who had made 
the payments, & who had since died, to recover 
the amounts improperly paid by them. The 
claim against the representatives of one director 
was compromised with the sanction of the ct., & 
the action proceeded against the other : — Held : 
(1) whether the payments were authorised by the 
arts, or not, they were ultra vires, & such pay- 
ments being regarded as a breach of trust, Stat. 
Limitations did not apply, nor the analogy to 
the statute ; (2) the estate of the deceased director 
was liable for the payments made during the 
whole time that he acted as director, whether he 
was present at the meetings or not, as he must 
be taken to have confirmed what his co-directors 
did in his absence ; (3) interest at 4 per cent. 
per annum ought to run from the date of the mis- 


on the ground of misstatements in the 
prospectus. The directors paid the 
amount of the judgment Sc brought 
action against their co-directors for 
contribution* In their pleadings they 
confined themselves to a claim for con- 
tribution on account of the judgment 
the subscriber for shares had obtained 
against them, & which they had paid : 
— Held : under Companies Act, sub-s. 
93, pltfs. in order to Bucoeed, muBt 
make out the case that the subscriber 
for shares would have had to make 
out if he had sued the directors who 
were deft*, in this action, &, upon the 
evidence, pltfs. had not made out such 
a case. Sc pltfs., instead of confining 


themselves in their pleadings to a claim 
for contribution on account of the 
judgment, which the subscriber for 
shares had obtained against them, 
should have alleged defts. responsi- 
bility for the issue of the prospectus, 
that the subscriber took shares on the 
faith of it. Sc suffered loss by reason of 
the untrue statements therein. — John- 
bon v. Johnson (1913), 18 B. C. K. 
563.— CAN. 

PART III. SECT. 28, SUB-SECT. 6.— H. 

e. By dissolution of company — 
Purchase of assets from liquidator. ]— 
Deft., who was a director of a oo. in I 


liquidation under the Winding-up Act, 
bought the land & property of the oo. 
from the liquidator, & agreed to give 
three other persons, each of whom was 
also a direotor of the co., a share in 
the profits which should arise upon 
the resale of the property, in considera- 
tion of their assisting him to raise the 
purchase -money. Pltf.. the assign se 
of one of the three, sued for his shares 
of the profits : — Held : no evidenoe 
having been given that the powers of 
the directors had been continued 
(Winding-up Act, s. 7 (5) ). there was 
no fiduciary relationship between them 
Sc the oo., Sc nothing to prevent them 
from purchasing the assets of the oo. 

11.2 
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application. — Sharpe, Re Bennett, Masonic 
& General Life Assurance Co. v . Sharpe, 
[1892] 1 Ch. 154 ; 61 L. J. Ch. 193 ; 65 L. T. 800 ; 
40 W. R. 241 ; 8 T. L. R. 194 ; 3<} Sol. Jo. 151, 
0. A. 

Annotations : — As to (1) Refd. Re National Bank of Wales, 
f 1809 J 2 Ch. 629. Generally , Refd. Re Claridge’e Patent 
Asphalte Co., [1921] 1 Ch. 543. Mentd. Soar v. Ashwell, 
(18933 2 Q. B. 390 ; Lock v. Queensland Investment & 
Land Mortgage Co., fl896] 1 Ch. 397 ; Brooks e. Muckles- 
ton, [1909] 2 Oh. 519 ; Taylor v. Davies, [1920] A. C. 636. 

3378. ,] — Municipal Freehold 

Land Co., Ltd. v. Pollington, No. 3001, ante . 

3379. Trustee Act, 1888 (c. 59), s. 8 — Claim by 
liquidator.] — Sovereign Life Assurance Co. 
v. Wilmot (1893), 0 T. L. R. 525 ; 37 Sol. Jo. 
581. 

Annotation : — Refd. Re Lands Allotment Co., [1894] 1 Ch. 
616. 

3380. .] — Re Lands Allotment Co., 

No. 3444, post . 

3381. By discharge in bankruptcy — Improper 
advances.] — Ramskill v. Edwards, No. 3314, 
ante . 

3382. By dissolution of company — Claims barred 
In absence of fraud.] — After an order has been made 
under 1862 Act, s. Ill, dissolving a co., an action 
by a creditor claiming that the directors should 
be held liable for a misfeasance, but not alleging 
fraud, nor impeaching the order of dissolution, 
is barred by the order. — Coxon v. Gorst, [1891] 
2 Ch. 73 ; 60 L. J. Ch. 502 ; 64 L. T. 444 ; 39 
W. R. 600; 7T. L. R. 460. 

Annotation : — Mentd. Whitoley Exerciser v. Gamage (1898), 
79 L. T. 20. 

3383. By company being struck off register as 
being defunct.] — Re Brown Bayley’s Steel 
Works, Ltd., No. 3543, post . 

See t now , 1908 Act, s. 242. 


Sub-sect. 7. — Meetings of Directors. 

A. In General . 

3384. Necessity for.] — Re Bonelia’s Telegraph 
Co., Collie’s Claim, No. 3125, ante. 

3385. Effect of Informality — Casual meeting of 
directors.] — Barron v . Potter, Potter v. Berry, 
No. 2840, ante. 

Appointment of director.] — See Sub-sect. 1, 

D., ante. 

B. Notice of Meetings. 

3386. Necessity for — Regular weekly meeting — 
Construction of constitution of company.] — By the 

deed of settlement of a joint-stock co., it was 
provided that the directors of the co. should, with- 
out notice or summons, meet together at their 
office once in every week, on & at such day & 
hour as they should from time to time agree upon, 
& at such other times as they should from time 


to time be convened in manner thereinafter 
mentioned, or adjourned to, & that three directors 
should be a board. By another clause, any three 
directors were empowered at any time to call a 
special board or meeting, by giving, under their 
hands in writing, three days’ notice to the other 
directors of the co., which notices were to be 
countersigned by the secretary, & to be sent by 
him two days prior to the time appointed for such 
meeting : — Held : in order to constitute a good 
weekly meeting without notice or summons, the 
day & hour of meeting must have been previously 
agreed upon by the directors, & a meeting of three 
directors, without previous agreement on their 
part to meet on any fixed day or hour, was not 
a meeting duly convened within the meaning of 
the deed of settlement. — Moore v. Hammond 
(1827), 6 B. & C. 456 ; 9 Dow. & Ry. K. B. 482 ; 

5 L. J. O. S. K. B. 207 ; 108 E. R. 519. 

Annotation * — Refd. Re Leeds & West Riding: Banking Co. 

(1846), 8 L. T. O. S. 236. 

3387. Sufficiency — Contents — Business — Pro- 
visions of deed for extraordinary meetings.] — The 

deed of settlement of a joint-stock co. provided 
that the directors should meet weekly, on a day 
to be named by them, & on such other days as 
they should think fit ; but that the secretary 
or any director, might call an extraordinary 
board, by sending a notice at least one clear day 
before the time of meeting, & specifying the day 

6 hour fixed for the meeting, & the purpose there- 
of ; & that the business transacted by the directors 
being at least five in number, should bind the co. 
The directors appointed Wednesday as their 
ordinary day of meeting ; & a board having been 
held on Wednesday Mar. 7, was adjourned. A 
letter was afterwards sent to the directors by the 
secretary, stating that he was directed to inform 
them that a special board was summoned for 
Tuesday the 11th, on special business. At this 
meeting the call in question was made : — Held : 
the call was duly made, for this was not an extra- 
ordinary board, & therefore did not require notice 
of its special purposes. — Wills v. Murray (1850), 
4 Exch. 843 ; 19 L. J. Ex. 209 ; 154 E. R. 1458 ; 
affd. sub nom. Sutherland v. Wills, 5 Exch. 
715, Ex. Ch. 

Annotations : — Mentd. Cobham v. Holcombe (1860), 8 C. B. 

N. 8. 815 ; James v. Buena Ventura Nitrate Grounds 

Syndicate (1896), 65 L. J. Ch. 284. 

33gg, ,] — COMPAGNIE DE MAY- 

ville v. Whitley, No. 2837, ante, 

3389. Time — Meeting same day.] — Applica- 
tion was invited by a co. for 106,000 preference 
shares. At a meeting of all the directors, five in 
number, it was resolved not to allot till 14,000 
shares were applied for. At a meeting of two 
directors, a quorum held shortly afterwards, it 
was resolved that the previous resolution was 
cancelled, & that the shares then applied for, 
about 3,000, should be allotted. The meeting 
was held at two o’clock, on a few hours’ notice 


from the liquidator; & the agree- 
ment which the pltf. sought to enforce 
was not illegal, 6c he was entitled 
to recover. — H olmested v. Annable 
(1914), 28 W. L. R. 819 ; 18 D. L. R. 
3 ; 6 W. W. R. 1497. — CAN. 


PART III. SECT. 28, SUB-SECT. 7.— A. 

3385 i. Effect of informality — Casual 
meeting of directors.] — In an action upon 
a mtge. against a co., the validity of 
the mtge. depended upon the regularity 
of two meetings & whether they were 
really board meetings. The proceed- 
ings took plaoe in a solr.’s room without 
the co. *s secretary being present, 6c 
they had been repudiated by those 


whom the resolutions were intended to 
affect from first to last: — Held: no 
meeting of the directors took place ; 
before directors can moot as such to 
transact the business of their co. they 
must meet In person, 6c there must 
be an agreement express or implied to 
meet in that capacity, 6c not other- 
wise ; certain or the directors could 
not form a quorum by coming upon 
another in a room or in the street, 6c 
despite the protest of that other give 
the proceedings the complexion of a 
board meeting ; on the facts, what was 
done at these meetings was not the 
act of the directors 6c did not bind the 
oo. — H arris v . English Canadian 
Co. (1906), 3 W.L.R. 5. — CAN. 


3385 ii. .] — Whero a bare 

majority of the directors of a co. call a 
meeting of directors at a time that 
does not reasonably permit of tho 
attendance of a full board & not 
acting in a bond fide manner, or in the 
interests of the co., but for the purpose 
of defeating shareholders in respect to 
resolutions to be considered at a oo. 
mooting, & for the purpose of retaining 
themselves in office 6c altogether apart 
from any business investigation, parties 
to whom shares are issued will be re- 
strained from making use of them in 
voting at such meeting. — G lace Bay 
Printing Co. v. Harrington (1910), 
45 N. S. R. 268 ; 9 E. L. R. 265.— CAN. 
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to two of the directors who did not attend, of 
whom one did not receive his notice till the next 
day, & the other gave notice he could not attend 
till three ; the fifth director was abroad Sc no 
notice was sent to him : — Held : the allotments 
made under the later resolution were void against 
the allottees. — Re Homer District Consolidated 
Gold Mines, Ex p. Smith (1888), 39 Ch. D. 546 ; 
58 L. J. Ch. 134 ; 60 L. T. 97 ; 4 T. L. It. 466 ; 
on appeal , 4 T. L. R. 712, C. A. 

Annotation : — Consd. Compagnie de Mayville v. Whitley, 

11896] 1 Ch. 788. 

3390. Service of notice — Necessity for — Directors 
abroad.] — By the arts, of assocn. of pltf. co. it 
was provided that the directors should not be 
less than three, Sc that the office of a director should 
be vacated if he absented himself from the meet- 
ings of the directors for three calendar months 
without special leave, Sc by a resolution of the 
board it was determined that two directors should 
constitute a quorum. There being four directors, 
a meeting of two of the directors was held, the 
other two being absent in America : — Held : 
it was not necessary to give notice of the meeting 
to the absent directors. — Halifax Sugar Refin- 
ing Co., Ltd. v . Francklyn (1890), 59 L. J. Ch. 
591 ; 62 L. T. 563 ; 2 Meg. 129. 

3391. Validity of resolutions at subse- 

quent meeting.] — The arts, of assocn. of a co., 
which was incorporated on Oct. 20, 1888, provided 
that there should be not more than ten nor less 
than three directors ; that the first directors should 
be appointed by the subscribers of the memo- 
randum of assocn. ; that the directors should 
hold meetings for the despatch of business at such 
times Sc places, Sc might adjourn & otherwise 
regulate such meetings as they thought fit, Sc 
might determine the quorum necessary for the 
transaction of business ; Sc that a resolution in 
writing, signed by all the directors, should be as 
valid as if passed at a meeting duly called & 
constituted. They also provided that the shares 
should be allotted by the directors to such persons 
at such times & on such terms as they should 
think fit. On Oct. 22, 1888, the subscribers of 
the memorandum of assocn. duly appointed five 
directors, one of whom was not to take his seat 
at the board until after allotment. On Oct. 24, 
a meeting was held at which only two directors 
were present. These two passed a resolution that 
two directors should be a quorum, Sc proceeded 
to allot a number of shares. Among others they 
allotted to S. 100 £5 shares for which he had 
applied. On Oct. 25, S. withdrew his application. 
On the same day a third director signed a resolu- 
tion appointing two directors a quorum ; Sc on 
Oct. 26, a fourth director handed in his written 
assent to the same resolution. At the meeting 
on Oct. 26, the previous allotments were con- 
firmed. 8. applied to have his name struck off 
the register: — Held: (1) (North, J.) there was 
no properly appointed quorum of directors present 
at the meeting of Oct. 24, when the allotments 
were made ; the allotment to 8. was therefore 
invalid, Sc the confirmation on Oct. 26, could only 


take effect as a fresh allotment on that date, 
which, being after withdrawal, was ineffectual. 
S.’s name was therefore removed from the register ; 
(2) (by C. A.) there was no evidence that I. a 
director who was not present at the meeting of 
Oct. 24, but who signed the document on Oct. 26, 
received proper notice of the meeting ; he had not 
waived his right to the notice which he ought to 
have received, Sc the meeting was a bad one. — 
Re Portuguese Consolidated Copper Mines, 
Ltd. (1889), 42 Ch. D. 160 ; sub nom. Re Portu- 
guese Consolidated Mines, Ltd., Steele’s 
Case, 58 L. J. Ch. 813 ; 62 L. T. 88 ; 5 T. L. R. 
522 ; 1 Meg. 246, C. A. 

Annotation: — Aa to (1) & (2) Refd. Re Portuguese Consoli- 
dated Copper Minos, Ex p. Badman, Ex p. Bosanquet 
(1890), 45 Ch. D. 16. 

C. Procedure at Meetings . 

(a) In General . 

3392. Order of business — Whether order ap- 
pearing on agenda-paper.] — The agenda-paper of 
a directors’ board meeting contained, as the first 
business, the consideration of a transfer of shares 
sent to the secretary for registration ; Sc then, as 
the next business, the consideration of whether 
a call should be made to meet the co.’s liabilities 
Held : the directors were entitled to take their 
business at the meeting in any order they thought 
proper, Sc to pass a resolution for a call as their 
first business. — Re Cawley Sc Co. (1889), 42 Ch. D. 
209 ; 61 L. T. 601 ; sub nom. Re Cawley Sc Co., 
Ltd., Ex p, Hallett, 58 L. J. Ch. 633 ; 37 W. R. 
692 ; 5 T. L. R. 549 ; 1 Meg. 251, C. A. 

Annotation : — Mentd. Re Ottos Kopje Diamond Mines, 

[1898] 1 Ch. 618. 

3393. Power of majority — To bind minority — 
Dissent of minority.] — The majority binds the 
minority in co. committees, unless evidence of 
dissent is given. — Barker v, Griffiths (1847), 
9 L. T. O. 8. 75. 

3394. Resolutions — Whether agreement or 
minute or memorandum of agreement — Within 
Stamp Act, 1815 (c. 184).] — A resolution of a co. 
or assocn. for the appointment of a clerk or 
secretary, at a certain salary, is not an agreement 
or a minute or memorandum of an agreement 
that need be stamped, within the above Act. — 
Vaughton v. Brine (1840), 1 Man. Sc G. 359 ; 
9 Dowl. 179 ; 1 Scott, N. R. 258 ; Woll. 41 ; 
9 L. J. C. P. 326 ; 4 Jur. 464 ; 133 E. R. 373. 

Annotations : — Consd. Chanter i>. Dickinson (1843), 5 Man* 
& G. 253. Refd. Knight v. Barber (1846), 16 M. & W. 66. 
Mentd. Beechiug v. Westbrook (1841), 1 Dowl. N. S. 18 ; 
Bethell v. Bloneowe (1841), 3 Man. & G. 119 ; Marshal 
v. Powell (1846), 1 New Pract. Cat*. 590; C^lay v. Crofts 
(1851), 17 L. T. O. S. 231 ; Ward v. Londesborougn 
(1852), 12 C. B. 252 ; Powers v. Fowler (1855), 25 L. T. 0. S 
203. 

See, now , Stamp Act, 1891 (c. 39), Sc, generally , 
Revenue. 

3395. Whether amounting to contract — 

Resolutions & letters.] — Differences having arisen 
between B., a shareholder Sc the managing director 
of a joint-stock.eo., the other directors, at a duly 
constituted meeting came to the following resolu- 
tion : “ The board are willing to accept B.’s 


PART III. SECT. 28, SUB-SECT. 7.— B. 

3390 i. Service of not ice — N ccessity for 
— Director $ abroad.] — Deft, was one of j 
six directors of pltfs., an English co. i 
with head offices in London, carrying 
on business in British Columbia. Deft, 
was appointed managing director, & 
went from London to British Columbia. 
Another director followed him shortly 
afterwards. Tho four directors left 
in England held a meeting in London, 
without notifying deft, or the other 


absent director, Sc assumed to dismiss quorum, four of them mot at W., 

deft, from his position as managing pursuant to a valid notice. Sc adjourned 

director : — Held : the board was io a day named, when six met at T. in 

properly constituted, Sc notice to the alleged pursuance of such adjournment 

absent director was unnecessary, but without advertisement or notice under 

the board had no power to dismiss tho statute : — Held : the meeting of 

deft. — Windsor (C. S.), Ltd. v. the six directors did not constitute a 

Windsor (1912), 21 W. L. R. 137 : 2 duly organised meeting of directors, 

W. W. R. 15 ; 3 D. L. R. 456. — CAN. though had all the directors who were 

at the meeting at W. attended pursuant 

f. Adjourned meeting.] to the adjournment it might have 

— Five of the nine of the provisional cured the irregularity. — McLaren t?. 
directors of a railway co. being a Fisken (1881), 28 Gr. 352. — CAN. 



518 


Companies. 


Sect 28. — Directors: Sub-sect. 7, C. (a) Sc (6) i. 
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resignation, & to pay him the proportion of salary 
due, £150, & at the same time the members of 
the board will jointly relieve him of his shares, & 
guarantee him against all calls thereon. The 
directors, being desirous that this matter should 
be definitely settled, request that B. will reply 
to the offer now made to him by the next board 
day, Sept. 4. Unless the terms of arrangement 
now proposed are accepted by that date, the 
directors are to be no longer bound by them. 

Signed, chairman.” B. replied within the 

time mentioned : “I accept your offer. It may 
be arranged as speedily as you can wish, & 1 
accept the offer as one to be at once carried out, 
<fc on receiving the guaranty as to the shares, in 
which, I presume, your chairman concurs, & advice 
that the sum fixed is paid into my account, my 
resignation shall be at once forwarded.” At a 
meeting of the directors, the board, by a minute, 
accepted B.’s resignation, & requested the secretary 
to get the guaranty prepared by the solr., & to 
take other steps to carry out the negotiation : — 
Held : the resolutions & letters constituted a 
complete agreement, & bound the directors, 
individually, who were present when the offer was 
made ; & B. having resigned & been compelled to 
pay calls on his shares, might maintain an action 
against the directors for not indemnifying him, 
although no guaranty was tendered for execution. — 
Barker v. Allan (1859), 6 H. & N. 61 ; 29 L. J. 
Ex. 100 ; 1 L. T. 167 ; 0 Jur. N. S. 23 ; 8 W. R. 
127 ; 157 E. R. 1101. 

3396. Resolution not communicated.] 

— In the voluntary winding up of a joint-stock 
banking co., the creditors on deposit claimed 
interest at 4J per cent., being an increase on the 
revious rate, by virtue of a resolution passed 
y the directors shortly before the stoppage of 
the bank, but not communicated to the depositors, 
& of a subsequent letter from the liquidator to the 
effect that the increased rate would be allowed : — 
Held : the resolution of the directors, not having 
been communicated to the depositors, was in- 
operative ; <fc the liquidators had no power to 
make the bank liable for an increased rate of 
interest. — Re East of England Banking Co. 
(1868), 4 Ch. App. 14 ; 17 W. R. 18 ; sub nom. 
Re East of England Banking Co., Exp. Official 
Liquidator, Ex p. Provincial Banking Corpn., 
38 L. J. Ch. 121 ; 19 L. T. 299, L. C. & L. JJ. 

Annotations : — Consd. Powell v. Lee (1908), 99 L. T. 284. 

Mentd. Re International Contract Co., Hughes’ Claim 

(1872), L. R. 13 Eq. 623 ; Re Hank of South Australia 

(2), U895] 1 Ch. 578. 

3397. Proof of — Where no entry on minutes 

— Presumption that resolution duly passed.] — The 

arts, of assocn. of a joint-stock co. provided that 
if a shareholder should fail in paying any call, 
the co. might give him notice that in default of 
payment within a specified time, his shares would 
be forfeited ; that if the requisitions of any such 
notice were not complied with, the shares might 
be forfeited by a resolution of the directors to that 
effect ; that when any share had been so forfeited, 
notice of such forfeiture should be given to such 
shareholder, & an entry should be forthwith made 
in the register of shareholders, stating the date 
of such forfeiture ; & that any share so forfeited 
should become the property of the co. K., a 
shareholder in the co., made default in payment of 


his calls, & notice was sent to him in due form 
that, unless he paid the calls by Sept. 2, they 
would be forfeited. The time having elapsed 
without payment, the secretary made entries in 
the books on Sept. 3, that the shares were forfeited, 
& had been transferred to the co. There was no 
entry in the minutes of any resolution having 
been passed by the directors, nor any evidence 
of any notice of the forfeiture having been sent 
to K. : — Held : as the entry of forfeiture on the 
books could not have been properly made without 
a resolution of the directors, the et. was bound to 
assume that such a resolution had been passed. — 
Re North Hallenbeagle Mining Co., Knight's 
Case (1867), 2 Ch. App. 321 ; 30 L. J. Ch. 317 ; 

15 L. T. 546 ; 15 W. R. 294, L. JJ. 

Annotations : — Reid. North Stafford Stool, Iron, & Coal Co. 

(Burslem) v. Ward (1868), L. It. 3 Kxch. 172 ; Re Groat 

Northern Salt & Chemical Works, Ex p. Kemiody (1890), 

44 Ch. D. 472 ; Re Fireproof Doors, Umney v. Fireproof 

Doors, 11916) 2 Cb. 142. Mentd. Re TaviBtock Ironworks 

Co., Lyster’s Case (1867), L. R. 4 Eq. 233 ; Re Phosphate 

of Lime Co., Austin’s Case (1871), 24 L. T. 932. 

3398. Proof aliunde.] — (1) The 

minutes of a meeting are not exclusive evidence 
of what takes place there. An unrecorded resolu- 
tion may be proved aliunde. 

(2) Where a co. is regulated by 1862 Act, Table A. 
(revised 1906), or 1908 Act, Table A., a board of 
directors may appoint a quorum of one under art. 
88 or delegate their powers to a committee of one 
under art. 91. — Re Fireproof Doors, Ltd., 
Umney v. Fireproof Doors, Ltd., [1910] 2 Ch. 
142 ; 85 L. J. Ch. 444 ; 114 L. T. 994 ; 60 Sol. 
Jo. 513. . 

Liability of absent directors for ultra vires 

resolutions.] — See Sub-sect. 7, E., post. 

(b) Quorum . 
i. In General . 

3399. Where number to be fixed by directors — 
No number formally fixed — Understanding suffi- 
cient.] — Re Regent’s Canal Iron Co., [1867] 
W. N. 79. 

3400. Cannot be fixed by subscribers to 

memorandum.] — York Tramways Co. v. Willows, 
No. 2831, ante. 

3401. Table A. — Quorum of one may be 

appointed.] — Re Fireproof Doors, Ltd., Umney 
v. Fireproof Doors, Ltd., No. 3398, ante . 

3402. Where no provision in articles — Numbers 
who usually act.] — Where the acts, of assocn. of a 
co. do not prescribe the number of directors 
required to constitute a quorum, the number who 
usually act in conducting the business of the co. 
will constitute a quorum. — Re Tavistock Iron- 
works Co., Lyster’s Case (1867;, L. B. 4 Eq. 
233 ; 36 L. J. Ch. 616 ; 16 L. T. 824 ; 31 J. P. 
720 ; 15 W. R. 1007. 

3403. Alteration of quorum — Number fixed by 
constitution of company — By resolution at special 
general meeting.] — By the deed of settlement of a 
co., it was provided, “ That the direction & 
management of the affairs of the co. should be 
confided to sixteen directors, to be chosen from 
among the proprietors, in the manner thereinafter 
mentioned, & that no business should be trans- 
acted at any meeting of directors, unless seven 
directors be present at the commencement of the 
business, & when a division takes place upon the 
whole or any part of the business.” By a subse- 
quent clause it was provided,” that for the better 
conduct & management of the affairs of the co., 
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g. What constitutes — Two out of 
four directors disqualified .] — Two out 


of four provisional directors of a co. 
constitute a quorum where one forfeits 
his shares & the other declines to 
attend, having aoquired interests 


adverse to the co. which he was pro- 
moting. — International Mining Syn- 
dicate v. Stewart (1914), 48 N. S. R. 
172.— CAN. 
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be lawful for a special general meeting 
called for the purpose, from time to time, to amend, 
alter, or annul, either wholly or in part, all or 
any of the clauses of the deed, or of the existing 
regulations & provisions of the co., & to make 
any new or other regulations or provisions in lieu 
thereof, or in addition thereto ; & such new 
regulations & provisions, & such amendment, 
alterations, or annulment ; if confirmed by a 
subsequent special general meeting, called for 
the purpose, at a distance of not less than two 
weeks, nor more than four weeks from such pre- 
ceding general meeting, shall in such case, but 
not till then, be binding & conclusive upon the 
proprietors ; provided always, that such amended 
or altered regulations & provisions do not extend 
to amend, alter, or annul all or any part of the 
regulations & provisions established & settled 
by those presents, for confirming the individual 
responsibilities of each proprietor, as between 
himself or herself & his or her co -proprietors, to 
the amount of his or her shares in the capital of 
the co. for the time being.’ ’ A subsequent 
clause also provided, “ that the directors of the 
co. should never consist of more or less than 
sixteen ” : — Held : upon the construction of 
these clauses taken together, it was competent to 
two special general meetings, duly convened & 
held, to alter the number of the directors & of 
the quorum. — Smith v. Goldsworthy (1843), 
4 Q. B. 430 ; 3 Gal. & Dav. 448 ; 12 L. J. Q. B. 
192 ; 7 Jur. 389 ; 114 E. R. 900. 

Annotation Refd. Kirk v. Boll (1851), 16 Q. B. 290. 

3404. In accordance with articles — Not in 

interest of company.] — (1) A director need not be 
directly interested in the subject-matter of a 
resolution in respect of which he votes in order 
to make that resolution invalid. The substance 
of the resolution must be looked at. 

(2) A resolution passed in accordance with the 
arts, of assocn. of the co. solely with a view of 
altering the quorum in order to enable a resolution 
to be passed in favour of an interested director 
is of no effect. 

Four directors were desirous of issuing 
debentures to two of their number in consideration 
of uums lent to the co. The quorum of directors 
was three. In order to obtain a disinterested 
quorum, one debenture was issued on the vote of 
three directors, & then the other debenture was 
issued on the vote of three directors, the director 
to whom the debenture was issued not voting in 
each case : — Held : (3) the issue of the debentures 
was one transaction & splitting the resolutions 
did not make them valid ; (4) a resolution to 
reduce the quorum for the purpose of issuing a 
debenture to a director was invalid. — Re North 
Eastern Insurance Co., [1919] 1 Ch. 198 ; 88 
L. J. Ch. 121 ; 120 L. T. 223 ; 63 Sol. Jo. 117, 

3405. Presumption as to — Mortgage deed sealed 
by company.] — Where the seal of a co. has been 
duly affixed to a mtge. deed by the secretary of 
the co., it is not the duty of the mtgees. to go 
behind the arts, of assocn. & to ascertain whether 
the secretary was duly authorised by the private 
regulations of the directors to affix it, or whether 


the meeting at which the deed was sanctioned 
was or was not attended by a quorum of directors ; 
& it must therefore be taken that the deed was well 
executed. — County of Gloucester Bank v . 
Rudry Merthyr Steam & House Coal Colliery 
Co., [1895] 1 Ch. 629 ; 64 L. J. Ch. 451 ; 72 L. T. 
375 ; 43 W. R. 486 ; 39 Sol. Jo. 331 ; 2 Mans. 
223; 12 R. 183, C. A. 

Annotations : — Gonad. Ruben v. Great Fingall Consolidated, 
[1904] 1 K. B. 650 ; Premier Industrial Bank v. Carlton 
Manufacturing Co. & Crabtree, [1909] 1 K. B. 106. Retd. 
Re Bank of Syria, Owen & Ashworth’s Claim (1900), 
83 L. T. 547 ; Re Fireproof Doors, Umney v. Fireproof 
Doors, [1916] 2 Ch. 142 ; Dey v. Pullinger Engineering 
Co., [1921] 1 K. B. 77. uentd. Poole v. Downes (1897), 
76 L. T. 110; Duck t>. Tower Galvanizing Co., [1901] 

2 K. B. 314 ; Stamford, Spalding, & Boston Banking Co. 
v. Keeble (1913), 82 L. J. Ch. 388. 

ii. How Calculated . 

3406. Directors properly appointed.] — There 
must be properly appointed directors to make a 
call or to declare a forfeiture of shares. 

A declaration of forfeiture for non-payment 
of a call of shares in a co. registered in Victoria 
under 27 Viet. No. 228, was made on June 18, 
1869, by a resolution of the board of directors, 
consisting of a quorum of three, H., B., & A., 
who had been elected with two others at a quarterly 
general meeting of the co. held on Apr. 14, 1869 ; 
which meeting had been convened by advertise- 
ment, published on Apr. 8, 10, & 13, for the 
election of a full board of directors. It appeared 
that H. & A. had been previously elected directors 
on Jan. 14, 1867, had not retired from office as 
provided by the rules of the co., but had con- 
tinued to act as directors up to Apr. 14, 1869 : — 
Held : the meeting of Apr. 14, 1869, having been 
held without due notice thereof, according to the 
rules of the co. passed under the provisions of 
27 Viet. No. 228, & of the business to be transacted 
thereat, the election of a full board of directors 
thereby was invalid, & consequently the sub- 
sequent declaration of forfeiture of June 18, 
1869, was also invalid. Even if H. & A. had 
before that election legally held office, they 
could not thereafter act under their former title, 
for the election of a full board, though invalid, 
necessarily involved the retirement of those, if 
any, who up to that time had legally held the 
office of director. — Garden Gully United 
Quartz Mining Co. v . McLister (1875), 1 App. 
Cas. 39 ; 33 L. T. 408 ; 24 W. R. 744, P. 0. 

Annotation : — Consd. Re Alma Spinning Co., Bottomley’s 
Case (1880), 16 Oil. D. 681. 

3407. Directors competent to transact business & 
vote — Interested directors prohibited from voting.] 

— The arts, of a co. provided that any director 
might enter into a contract or be interested in 
any business with the co. ; that no director should 
vote on any matter relating to the contract or 
business with the co. in which he was interested ; 
& that two directors should be a quorum for the 
transaction of business : — Held : a quorum of 
directors meant a quorum competent to transact 
& vote on the business before the board ; &, 
therefore, a resolution passed at a meeting of 
three directors, two of whom were interested in 
the subject-matter of the resolution, was invalid. 
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3407 1. Directors competent to transact 
business & vote — Interested directors 
prohibited from voting. ] — By a deod 
executed in 1895 property of a co. was 
conveyed to trustees for the holders 
of second debentures to be issued. 
The arts, of assocn. of the co. provided 
that no diroctor should vote in respoct 


of any matter in which he was indi- 
vidually interested. They fixed the 
quorum of directors at two. At a 
meeting of directors held on May 12. 
1903, at which three directors, two or 
them being D. & K., were present, it 
was resolved that certain second 
debentures should bo issued in trust 
for D. & K. as security for advances 
made by them to the co., which de- 
bentures were subsequently issued : — 


Held: as D. & K. wore interested 
parties, there was no quorum com- 
petent to voto on the resolution, & 
the resolution was invalid. — Cox v. 
Dublin City Distillery (No. 2), 
[1915] 1 I. R. 345.— IR. 

3407 ii. .) — A quorum of 

dectirors fixed in the arts, of a co. must 
be constituted by directors competent 
to act & vote, & directors who are 
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Sect . 28. — Directors: Sub-sect 7, (7. (6) ii., ni„ tv. 
cfc v., dfc (c).J 

— ifo Greymouth-Point Elizabeth Bailway & 
Coal Co., Ltd., Yuill v. Greymouth-Point 
Elizabeth Bailway & Coal Co., Ltd., [1904] 
1 Ch. 32 ; 73 L. J. Ch. 92 ; 11 Mans. 85. 

Annotation: — Folld. Re North Eastern Insco., [1919] 1 

Ch. 198. 

3408. Resolution split to obtain dis- 

interested quorum.] — Re North Eastern In- 
surance Co., No. 3404, ante . 

See, further, Sub-sect. 7, C. (c), post 

iii. Where Total Number of Directors less than 
Prescribed Minimum. 

3409. Whether minimum imperative or 
directory.] — Where arts, of assocn. provide that 
the business of a co. is to be carried on by not less 
than a minimum or more than a maximum 
number of directors, the words are imperative, 
not merely directory. Consequently, a forfeiture 
of shares for non-payment of a call made when 
there are less than the specified numoer of directors 
is invalid . — Re Alma Spinning Co., Bottomley’s 
Case (1880), 16 Ch. D. 681 ; 50 L. J. Ch. 167 ; 
43 L. T. 620 ; 29 W. B. 133. 

Annotations: — Coned. York Tram. Co. t». Willows (1882), 

8 Q. B. D. 685. Reid. Faure Electric Accumulator Co. v. 

Pliillipart (1888), 58 L. T. 525. 

3410. .] — The arts, of assocn. of a co. pro- 
vided that the number of directors should not be 
less than four ; that two named persons should 
be the first directors ; that these two named 
directors should have power to appoint further 
directors ; & that “ continuing ” directors should 
be empowered to act, notwithstanding any vacancy 
in their body, provided that they constituted a 
certain fixed quorum :—*Hcld : all these provisions 
must be read together ; but the provision that the 
directors should not be less than four was impera- 
tive. The two named first directors were accord- 
ingly not capable of acting by themselves except 
to appoint the necessary two additional directors ; 
& a third whom they had appointed, were not 
“ continuing ” directors within the arts., so as to 
be capable, in the absence of the appointment of 
a fourth director, of acting on behalf of the co. — 
Re Sly, Spink & Co., [1911] 2 Ch. 430 ; 105 L. T. 
364 ; sub nom. Re Sly, Spink & Co., Hkrtslet’s 
Case, Macdonald’s Case, 81 L. J. Ch. 55 ; 19 
Mans. 65. 

3411. Existing directors sufficient to form pre- 
scribed quorum — Effect as regards members.] — 

Faure Electric Accumulator Co., Ltd. v. 
Phillipart, No. 2835, ante. 

3412. .] — B. applied for & was allotted 

shares in a co., the prospectus of which stated that 
there were three directors, of whom F. was one. 
The arts, of assocn. of the co. provided that the 
number of directors should not be less than three 
nor more than seven ; & three names including 
that of F. were given as the first directors. It 
was also provided that two directors should form 
a quorum. The co. having been subsequently 


ordered to be wound up, B.’s name was placed on 
the list of contributories. It came to B.’s know- 
ledge that F. never authorised his name to be 
used as a director of the co., nor ever acted in 
that capacity. Accordingly B. objected that 
there had been no duly constituted board of 
directors ; that two directors could not consider 
themselves a quorum ; & that no acts by them 
were valid. He therefore claimed that the allot- 
ment to him of shares was void ; & that he was 
entitled to have his name removed from the list 
of contributories, & the money paid by him 
refunded : — Held : the want of a properly con- 
stituted board of directors when the shares were 
allotted to B. rendered the allotment invalid ; & 
the defect was not cured by the provision of the 
co.’s arts, of asocn. that two directors might form 
a quorum ; therefore, R.’s name should be struck 
off the list of contributories. — Re British Empire 
Match Co., Ltd., Ex p. Ross (1888), 59 L. T. 291. 
Annotation : — Consd. Re Sly, Spink, [1911] 2 Ch. 430. 

3413 . Transferee from stranger with- 

out knowledge of irregularity.] — A co.’s arts, of 
assocn. provided that its affairs should be con- 
ducted by a council of administration ; that the 
number of members of the council should not be 
less than three ; that the continuing council might 
act notwithstanding any vacancy ; & that the 
council might determine the quorum necessary for 
the transaction of business. The members of the 
council became reduced to two, & those two 
members acting in the name of the co. gave 
securities for debts of the co. to persons who had 
no knowledge of the irregularity. It was not 
proved that any resolution fixing a quorum had 
been passed by the council : — Held : the securities 
so given were binding on the co. 

One of the securities was transferred by the 
creditor to whom it was given to one of the two 
members of the council, who had himself paid off 
the secured debt : — Held : the security was valid 
in the hands of the transferee. — Re Bank of 
Syria, Owen & Ashworth’s Claim, Whitworth’s 
Claim, [1901] 1 Ch. 115 ; 70 L. J. Ch. 82 ; 83 
L. T. 547 ; 49 W. R. 100 ; 17 T. L. B. 84 ; 45 
Sol. Jo. 77 ; 8 Mans. 105, C. A. 

3414. Effect as regards strangers.] — The 

deed of a joint-stock banking co. contained pro- 
visions that the directors should be not fewer than 
five nor more than seven ; that three or more 
should constitute a board, & be competent to 
transact all ordinary business ; & that the directors 
should have power to compromise debts, etc. 
Agents might be appointed by the directors to 
draw & accept bills, etc., without reference to the 
directors. The number of directors became less 
than five ; four directors being the whole number 
then existing, executed a deed compromising a 
large debt, due to the bank, taking from the 
debtor, a mining concern, & covenanting with 
him on behalf of the co. to indemnify him against 
certain bills of exchange. In an action of cove- 
nant by the debtor for not indemnifying him : — 


interested in the subject matter of the 
resolution before the directors meeting, 
cannot constitute the requisite quorum. 
— Blythe v. Phosnix Foundry, 
Ltd., [1922] W. L. D. 87.— S. AF. 

PART HI. SECT. 28, SUB-SECT. 7.— 
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8409 i. Whether minimum imperative 
or directory.]— U. S. O. 1877, c. 150, 
requires that cos. incorporated there- 
under shall have not less than three 
directors, who shall not be appointed 
directors unless they are shareholders, 
& it was provided by the bye-laws of 


ltf. co. that a director should not only 
e qualified when elected, but that he 
should continue to be so. Pltf. co. 
was managed by throe directors, & one 
of them disposed of his stock : — Held : 
he thereupon ceased to be a director, & 
the directorate then became incom- 
plete & incompetent to manage the 
affairs of the oo. Semble : even assum- 
ing that two were a quorum of the 
directors & could manage the business, 
yet, where neither the statute nor the 
bye-laws gave the president, also, a 
casting vote, resolutions passed by such 
vote, at a meeting attended only by the 


president & one other director, were 
invalid. — Toronto Brewing & Malt- 
ing Co. v. Blake (1882), 2 O. It. 175. — 
CAN. 

3409 !i. .] — Where the arts, of 

a co. provided that the number of 
directors should not be less than two 
nor more than five & that three 
directors should constitute a quorum 
& there were only two directors left to 
act : — Held : two directors constituted 
a quorum under the arts. — Blythe v. 
Phcenix Foundry, Ltd., [1922] 
W. L. 1). 87.— S. AF. 
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Hdd : such covenant did not bind the co. for this 
wm not ordinary business, & no smaller number 

, flv , e directors were competent under the 
deed to transact it. 

Qu . . whether a board of three directors could 
trmisact even ordinary business, unless it was a 
\°i j;kr ec mrt' of five directors. — K irk v, Bell 
Q « B * 290 *» 117 E - R. 890. 

^ ? Erlan^or S . /? on i? rc . ro .~ ^sphate Co. « 

/I MMAV « V. L* 



. .. . _ ^ Without knowledge of irregu- 

lanty .]-—/& Bank op Syria, Owen & Ashworth’s 
Claim, Whitworth’s Claim, No. 3413, ante , 


iv. Where No Quorum Present, 

ni 4 ox 6 \ Bes T olu “ on Invalid.] — Lubin v, Draeger 
(1918), 144 L. T. Jo. 274. 

3417 . Subsequent confirmation at valid meeting.] 

A resolution was passed by the directors of a 
joint-stock co. that at any meeting of directors 
three should form a quorum. At a meeting at 
which two directors only were present, a resolution 
was passed authorising a call. This resolution 
was subsequently confirmed at a meeting at which 
the necessary quorum was present. Less than 
21 days’ notice, required by the co.’s arts, of 
assocn., was given of the call. At- another meeting 
of the directors a resolution was passed that, if 
any shareholder did not pay his call by a certain 
day, his shares should be forfeited. A shareholder 
not having so paid his call, his shares were for- 
M : Held: (1) the call was validly made; 
(2) the forfeiture was valid, & the shareholder 
could only be required to pay the amount of the 
call. Re Phosphate op Lime Co., Ltd., Austin’s 
Case (1871 ), 24 L. T. 932. 

An mm1 Q~B S D° 685 Re!d * York Tram * Co - V * WiUowB 

3418 . Allotment of shares.]— The arts, of 

assocn. of a co. provided that the shares should be 
allotted by the directors, &; that the first directors 
should be appointed by the subscribers to the 
memorandum of assocn. On Oct. 22, 1888, the 
subscribers appointed four directors. On Oct. 24, 
a meeting of directors was held, at which two only 
attended, & they allotted shares to A. & B., who 
had sent in applications. The ct. held that this 
meeting was irregular, & the allotments were 
invalid. The evidence failed to prove that either 
of them revoked his application or repudiated his 
shares on the ground of the allotment being 
invalid. On Mar. 7 , a resolution was passed at a 
duly constituted meeting of directors, formally 
confirming the allotment of shares made on Oct. 24. 
Afterwards A. & B. moved for a rectification of 


the register by striking out their names : — Held : 
though the original allotment of shares was in- 
valid, it had been ratified by the co., & was binding 
on the allottees. — Re Portuguese Consolidated 
Copper Mines, Ltd., Ex p, Badman, Ex p, 
Bosanquet (1890), 45 Ch. D. 16 ; 63 L. T. 423 ; 
39 W. It. 25 ; 2 Meg. 249, 0. A. 

Annotations : — Refd. Mollnesux v. London, Birmingham & 

Manchester Insco., [1902) 2 K. B. 589. Mentd. Dibblns 

v. Dibblns, [1896] 2 Oh. 348. 

Compare Part IX., Sect. 9, sub-sect. 0, post, 

v. At Committees, 

See Sub-sect. 5, D., ante, 

(c) Limitation of Voting Rights, 

3419 . Where director interested — What consti- 
tutes interest — Membership of other contracting firm 
or company — Construction of articles.] — Re British 
America Corpn., Ltd. (1903), 19 T. L. It. 662. 

3420 . Extent of prohibition — Derivative 

title.] — Re British America Corpn., Ltd. (1903), 
19 T. L. It. 662. 

3421 . Allotment of shares.] — Quinn v, 

ItoBB (1916), 141 L. T. .To. 0. 

Annotation ; — Reid. Neal o. Quinn, [191G] W. N. 223. 

3422 . .] — Nealu. Quinn, [ 1910 ] 

W. N. 223. 

3423 . Directors sole members of company.] 

- — A syndicate of five persons formed a private co., 
in which they were the sole shareholders, & sold 
to it for £15,000 in debentures of the co., property 
which they had, a few days before, acquired for 
£7,000. The contract for the side & the issue of 
the debentures was carried out at a meeting of 
the five who there & then appointed themselves 
directors. This meeting was described in the 
minutes as a board meeting. At a subsequent 
meeting the seal of the co. was affixed to the de- 
bentures. The arts, of the co. provided that no 
director should vote in respect of any contract or 
arrangement in which he might be interested. 
In the winding up of the co. the liquidator claimed 
a declaration that the issue of the debentures was 
invalid & should be set aside : — Held : there being 
no suggestion of fraud, the co. was bound in a 
matter intra vires by the unanimous agreement of 
its members. Although the meeting was styled 
a directors’ meeting, all the five shareholders were 
present, & they might well have turned it into a 
general meeting, & transacted the same business. 
In these circumstances the issue of the debentures 
was not invalid. — Re Express Engineering 
Works, Ltd., [1920] 1 Oh. 466 ; 89 L. J. Ch. 379 ; 
122 L. T. 790 ; 30 T. L. R. 275, 0. A. 

Annotation : — Reid. Re Oxtod Motor Co., [1921] 3 K. B. 32. 

3424 . Irregular vote by director — Whether 

company can waive.] — Foster v, Foster, No. 2856, 
ante , 
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3416 i. Resolution invalid,] — At th( 
meetings of directors at which calli 
were made, there was not a sufflcieni 
r T n °* WJY qualified directors, bui 
400 shares held by a shareholder wen 
forfeited for non-payment of the calls, 
« sold. On action by the sharo 
holder to recover the shares, or in tht 
alternative for damages : — Held : the 
calls were badly made & pltf/s shares 
could not, in the absence of any pro" 
vision in the arts, validating the acts ol 
de facto , as distinguished from dc jure , 
directors, be legally forfeited. — Had- 
dow v. Duke Co., No Liability (1892). 
18 V. L. R. 155.— AUS. 


h. Subsequent confirmation at valid 
meeting — Aclenowledgment of loan with- 


out consideration .] — A bank advanced 
money to a co. on the drafts of the 
manager authorised in that behalf by a 
meeting of tho board at which less than 
a quorum of the director’s attended as 
the bank knew. A meeting of a 
quorum, subsequent to the loan, 
acknowledged it without considera- 
tion : — Held : tho ct. were not bound 
by the loan either as originally autho- 
rised by a board less than a quorum 
nor as subsequently acknowledged by 
a quorum without consideration. — 
Colonial Bank op Australasia v . 
Loch Fyne Gold Mining Co. (1866), 
3W.W.& A’B. 168.— AUS. 

PART III. SECT. 28, SUB-SECT. 7.— 

C. (o). 

k. Where director interested — Ap- 
pointment to additional office — Per- 


mitted by articles.] — A director who 
has an interest in the subject of dis- 
cussion of a meeting of tho directors in 
which his interests conllict with his 
duty to the shareholders is incom- 
petent to vote. Hence even when tho 
arts, of assocn. of a eo, may porinit a 
director to hold any other offico under 
the co. in conjunction with liis director- 
ship & on such remuneration as the 
directors may fix, yet the appointment 
of a director to any other office at a 
meeting of tho directors at which the 
quorum was made up only by counting 
him also as one present is not a valid 
appointment as the co. did not have 
the unbiased & independent advice of 
at least such a number of the directors 
as would without him have made a 
quorum. — R amaswami Iyer t\ Ma- 
dras Times Printing & Publishing 
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Sect. 28. — Director s : Sub-sect. 7, C. (c), D. & E.] 

3425. Power of voting subject to disclosure 

of interest — Sufficiency of disclosure.] — Imperial 
Mercantile Credit Assocn. (Liquidators) v. 
Coleman, No. 3225, ante . 

Compare No. 3482, post . 

3426. Disclosure to be entered on 

minutes — Time for entry — Where no time limit 
prescribed.] — Toms v. Cinema Trust Co., Ltd., 
[1915] W. N. 29. 

D. Minutes. 

3427. Effect of — Unsigned.] — Deft, was a mem- 
ber of the provisional committee of a projected 
railway scheme, & took part in a meeting on 
Sept. 9, at which A. & B. were appointed engineers, 
& R, M. secretary to the co. B. never acted as 
engineer, but there was no proof that his appoint- 
ment had ever been revoked. The whole engineer- 
ing work was done by A. & C. At a meeting of the 
board, but whether at the above-mentioned meet- 
ing, or at some later period, it was left uncertain, 
deft, said that he thought that the solrs. should 
pay the engineers & be repaid their advances out 
of the money that should come in from the share- 
holders. The names of any individuals as the 
engineers were not mentioned during the meeting. 
Deft, attended several meetings subsequent to the 
first-mentioned meeting. On the trial of an action 
by A. & C. against deft, for payment for their 
work as engineers of the co., in order to show that 
C. had been appointed one of the joint engineers, 
pltfs. tendered in evidence the following letter, 
written & sent by the secretary to C. “ Minute 
of the Board, Sept. 13, 1845. Resolved that C. be 
requested to accept the office of joint engineer to 
this line. R. M., secretary. O. was requested to 
communicate this resolution to C. with as little 
delay as possible. R. M.” Pltfs. also proposed 
to read in evidence the following entry in the 
minute book in the handwriting of the secretary, 
whose duty it was to enter in the book minutes of 
the proceedings of the board. “ Minute of the 
Board, Sept. 13, 1845. Resolved that C. be 
requested to accept the office of joint engineer to 
this line.” There was no signature to the resolu- 
tion, though the word “ chairman ” followed, & a 
space was left for the chairman’s signature. There 
was no heading stating the names of any persons 
present at the meeting ; nor was there any inde- 
pendent proof that any meeting of the board took 
place on Sept. 13. The Judge rejected both 
documents, & directed a verdict for deft. : — Held : 

(1) as against deft., the letter of the secretary was 
not evidence, as there was no proof that he had a 
general or special authority from deft, to write it ; 

(2) the entry in the minute book was properly 
rejected, as it did not sufficiently appear to have 


been a resolution adopted by the board ; & 
without the documents, there was no evidence at 
all to go to the jury. — Rennie v. Wynn (1849), 
4 Exch. 691 ; 19 L. J. Ex. 2 ; 14 L. T. O. S. 226 ; 
154 E. R. 1392, Ex. Ch. 

Annotation : — Generally, Reid. Rennie & Remington v. 

Clark (1850), 15 L. T. L. S. 186. 

3428. Minute signed by chairman — As 

acknowledgment within Statute of Limitations.] — 
One of the directors of a co., established under 
1844 Act, & having definite borrowing powers, 
made advances not in accordance with the borrow- 
ing powers to meet the necessary expenses of 
carrying on the concern. Subsequently the co., 
after being registered as a limited co. under 1856 
Act, was voluntarily wound up : — Held : the 
director was entitled to rank as a creditor of the 
co., & to receive payment next after the general 
creditors, in the event of there being then any 
assets. 

Assuming that a resolution of a board of 
directors, signed by the chairman, would be suffi- 
cient to revive against a co. a debt barred by 
Stat. Limitations : — Semble : the acknowledgment 
will be vitiated if the resolution was come to by a 
board meeting, at which the creditor was himself 
present in his character of director. — Lowndes v. 
Garnett & Moseley Gold Mining Co. of 
America, Ltd. (1864), 3 New Rep. 601 ; 33 
L. J. Ch. 418 ; 10 L. T. 229 ; 12 W. R. 573. 

See , generally , Limitation of actions. 

3429. As memorandum within Statute 

of Frauds.] — If minutes of a co. containing the 
terms of an agreement be signed by the chairman 
of the co. they constitute a sufficient memorandum 
to satisfy Stat. Frauds, s. 4. — Jones v. Victoria 
Graving Dock Co. (1877), 2 Q. B. D. 314; 36 
L. T. 347 ; 25 W. R. 501, C. A. 

Annotations : — Reid. Re Great Northern Salt & Chemical 

Works, Exp. Fenwick (1891), 36 Sol. Jo. 42 ; Re Queens- 
land Land & Coal Co., Davis v. Martin (1894), 63 L. J. Ch. 

810. Mentd. Evans v. Hoare, [1892] 1 Q. B. 593 ; Griffiths 

Cycle Corpn. v. Humber, [1899] 2 Q. B. 414 ; Daniels v. 

Trefusis, [1914] 1 Ch. 788. 

See, generally , Contract, Vol. XII., pp. 129 
et seq. 

3430. As contract within 1867 Act, 

s. 37 (2).] — Re Great Northern Salt & Chemical 
Works, Ltd., Exp. Fenwick (1891), 36 Sol. Jo. 42. 

See , now , 1908 Act, s. 76 (1), ii. 

3431. As evidence of resolutions — Whether 

exclusive.] — Re Fireproof Doors, Ltd., Umney 
v. Fireproof Doors, Ltd., No. 3398, ante. 

3432. As evidence — Confirmatory minute.] — 
Burchall v. Spottiswoode, No. 3084, ante. 

Signature by chairman — Necessity for .] — See 
No. 3427, ante. 

Time for .] — Compare No. 7926, post. 

Time for entry in — Where no time prescribed.] — 

See No. 3426, ante. 


Co., Ltd. (1915), I. L. R. 38 Mad. 991. 

— IND. 


l. Increase of salary .] — By 

a co.’s arts, it was provided that no 
director should, as a director, vote in 
respect of any contract or arrangement 
in whioh ho was interested. A resolu- 
tion was passed by two directors 
increasing their salaries: — Held : the 
directors were not competent to vote 
& the resolution was invalid. — Blythe 
v. Phocnix Foundry, Ltd., [1922] 
W. L. D. 87. — S. AF, 

PART III. SECT. 28, SUB-SECT, 7.— D. 

m. As evidence — Entries in rough 
scrap-book —Signed by chairman .] — 
Minutes of resolutions of the directors 
for the making of calls, & for the 
winding up of a joint-stock co., 
entered in a rough Rcrap-book, usod for 


roughly drafting the minutes before 
entering them in the formal minute- 
hook, & signed by the chairman, are 
evidence under Companies Statute, 
1864 (No. 190), s. 64, of all the con- 
ditions precedent to the validity of 
such resolutions. — Legal & General 
L ira Assurance Co. v . Gill (1878), 
4 V. R. (Law) 204.— AUS. 

n. Admission of oral evidence.] 


— At an extraordinary meeting of 
shareholders in a co. a resolution to 
wind up the co. voluntarily wos 
passed, & at the same meeting a sub- 
sequent resolution was passed autho- 
rising the directors to dispose of certain 
surplus money of the co. in a specified 
but ambiguous manner. An action 
was brought by the co. against the 
directors for recovery of the money : — 
Held : oral evidence was admissible to 


i show in what circumstances the latter 
resolution was passed, in order to 
explain the latent ambiguity, although 
the arts, of assocn. provided that the 
minutes of the meeting should be con- 
clusive evidence of the proceedings 
at such meeting. — Wkstralia Pro- 
prietary Gold Mining Co. v. Long 
(1897), 23 V. L. R. 36.— AUS. 

o. Not confirmed at sub • 


sequent meeting .] — Minutes of a direc- 
tors’ meeting taken down in shorthand 
by the solr. of the co., transcribed by 
him & retranscribed into tho minute 
book by the secretary, & not confirmed 
at any subsequent meeting, are not 
admissible in evidence per se, though 
the solr, has died before the trial of the 
action. — Claudkt v. Golden Giant 
Mines, Ltd. (1909), 15 B. 0. R. 13. — 
CAN. 
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Confirmation — Effect on liability of director 
absent from previous meeting.] — See Sub-sect. 7, E., 
post . 

E . Presence at Meetings . 

8483. Attendance at meeting — Resolution on 
guarantee for retiring director.] — Barker v. Allan 
No. 8895, ante. 

3434. Ultra vires resolution — Effect of 

subsequent protest.] — The directors of a co. estab- 
lished for carrying on the business of a bill-broker 
& scrivener, & for “ making advances & procuring 
loans on, & the investing in, securities,” were 
empowered by the arts, to carry on the business 
of the co., & to exercise all such powers as were 
not, by 1862 Act, or by the arts., required to be 
exercised in general meeting. 

Two years after the incorporation of the co. the 
directors assisted in the construction of another 
co. out of an existing banking business, on the 
terms of an agreement whereby they were to 
apply for 10,000 £50 shares in the new co., but 
with an understanding that of these 10,000 shares 
they should not be bound to take more than two- 
sevenths of what might not be allotted to the 
public. In pursuance of this arrangement the 
directors took, amongst some of themselves, & in 
the names of their secretary & assistant manager, 
on behalf of the co., 3,000 shares in the new co., 
for which was drawn by three cheques & paid out 
of the co.’s funds the sum of £30,000. They also 
took, in the names of their secretary & assistant 
manager, 500 paid-up shares in the new co. as the 
consideration for an agreement not to sell any of 
the new co.’s shares under a £2 per share premium 
before July 1, 1866 ; or, if they saw no objection, 
for a further period of six months : — Held : (1 ) the 
directors had no power to take or accept the 
3,000 shares, or the 500 shares, & the payment 
of the £30,000 was a breach of trust, which the 
directors were jointly & severally liable to make 
good to the co. 

One of the directors, A., was present at a meeting 
held on June 19, 1865, at which it was resolved 
that application should be made for 10,000 shares 
in the new co. ; & ho was also present at another 
meeting where the minutes of this resolution were 
confirmed, but was absent from London when the 
first cheque in part payment of the £30,000 was 
drawn. Upon his return, on July 7, he wrote 
two letters, one to his co-directors, & another to 
a solr. director, protesting against the scheme. 
No protest was entered on the minutes, but at a 
subsequent board meeting his letter to the directors 
was read. He attended several subsequent meet- 
ings, & took no further step. He was not one of 
the allottees of the 3,000 shares, & he did not sign 
either of the cheques. Another director, B., did 
not take his seat until after the minutes of the 
first resolution had been confirmed, & the first 
cheque drawn. He signed the second, but not 
the third cheque. He was not one of the allottees 
of the 3,000 shares : — Held : (2) neither A. nor B. 
was in a position of less liability than any of the 
other directors. 

(3) Another director, 0., was not present at any 
of the meetings at which the matter was discussed, 
& the bill was dismissed against him without costs. 

(4) A director of a co. who knows that his co- 
directors are misappropriating the moneys of the 
co., or are otherwise guilty of a breach of trust, 
is bound to take active Sc immediate steps to pre- 
vent the same, by notification to the shareholders 
or otherwise ; or, if he cannot prevent the same 
without filing a bill in Chancery for the purpose, 
it then becomes his duty to file a bill. If he fails 


to do this he will be held to have concurred in the 
breach of trust, & be liable accordingly, notwith- 
standing that he may have “ protested ” against 
the proceedings of his co-directors. 

(5) A director of a co. who signs cheques to the 
prejudice of the co. cannot be heard to say that 
he did so “ as a mere matter of routine,” or 11 as a 
ministerial act.” — Joint Stock Discount Co. v. 
Brown (1869), L. R. 8 Eq. 381 ; 17 W. R. 1037 ; 
8vb nom. London Joint-Stock Discount Co., 
Ltd. v. Brown, 20 L. T. 844. 

Annotations: — As to (1) Apld. Re Ry. & General Light 

Improvement Co., Marzotti’s Case (1880), 28 W. R. 541. 

Refd. Cuilcrno v. London & Suburban General Permanent 

Bldg. Soc. (1890), 25 Q. B. D. 485 ; Re Liverpool House- 
hold Stores Assocn. (1890), 59 L. J. Ch. 616. As to (2) 

Refd. Grim wade v. Mutual Soc. (1884), 52 L. T. 409 ; 

London Financial Assocn. v. Kelk (1884), 26 Ch. D. 107. 

Generally, Refd. Parker v. Lewis (1873), 28 L. T. 91 ; 

Re Lands Allotment Co. (1894), 63 L. J. Ch. 291. Mentd. 

Hampson v. Price’s Patent Candle Co. (1876), 45 L. J. Ch. 

437 ; Phosphate Sowage Co. v. Hart-mont (1877), 5 Ch. D. 

394 ; Re Financial Corpn., Qoodson’s Claim (1880), 28 

W. It. 760 : Studdert v. Grosvenor (1886), 33 Ch. D. 628 ; 

Rc Faure Electric Accumulator Co. (1888), 40 Ch. D. 141. 

3435. After ultra vires resolution passed — 

Resolution acted on.] — Joint Stock Discount Co. 
v. Brown, No. 3434, ante. 

3436. Liability of director not attending in person 
— Present by proxy.] — By the deed of assocn. of a 
mining co., it was provided, that the affairs of the co. 
should be managed by a committee of seven share- 
holders called managing directors ; & they were 
empowered, at their meetings, to vote by proxy. 
B. was appointed the resident director or manager, 
to superintend the mine & local concerns thereof, 
hire workmen, provide machinery, etc., but sub- 
ject to the instructions he might from time to 
time receive from the managing directors, to whom 
he was to transmit monthly accounts of the ore 
raised, wages paid, etc., & a full statement of all 
debts & liabilities due from the co. ; with a proviso 
that he should not expend or engage the credit of 
the co. for any sum exceeding £50 in any one 
month, without the express authority in writing 
of three of the managing directors: — Held: (1) 
this deed did not authorise B. to draw or accept 
bills of exchange in the name of the co., even for 
the necessary purposes of the mine, without the 
express authority of the managing directors ; 
( 2 ) a managing director who was represented at 
a meeting of directors by proxy, was not bound 
by a resolution of the directors present at such 
meeting, authorising the resident director to 
accept bills for the co. — Brown v. Byers (1847), 
16 M. & W. 252 ; 16 L. J. Ex. 112 ; 153 E. R. 1182. 

3437 . Ultra vires act by co-directors — No 

steps taken for rescission.] — Be Reese River Sil- 
ver Mining Co., [1867] W. N. 139. 

Annotation: — Refd. Parker v. Lewis (1873), 28 L. T. 91. 

3438. .] — Joint Stock Discount Co. v. 

Brown, No. 3434, ante . 

3439 . Misfeasance of co-directors.] — A 

director is not liable for misfeasance committed 
by his co-directors without his knowledge at board 
meetings at which he is not present ; nor is he 
liable to make good the amount of a cheque, 
drawn with his sanction for a lawful purpose, 
which gets into the hands of the wrong person, & 
the proceeds of which misappropriated. — Be 
Montrotier Asphalte Co., Perry’s Case (1876), 
34 L. T. 716. 

3440 . Fraudulent reports Sc balance- 

sheets adopted.] — Be Denham & Co., No. £285, 

ante . 

3441 . Present at next meeting — No proof 

that minutes read Sc confirmed.] — (1) A director of 
a co. signed the arts, of assocn. as a holder of 
25 shares, but applied for fifty shares, which was 
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Sect. 28. — Directors : Sub-sect* 7, E. ; sub-sect* 8, 
A. B.] 

the qualification of a director under the arts. 
No allotment of shares was made : — Held : he 
was a contributory for 25 shares only. 

(2) A resolution was passed at a meeting of 
directors, reciting a list of shareholders, in which 
applt., who was a director, was put down for fifty 
shares. Applt. was not present at the meeting, & 
denied all knowledge of the resolution, although 
he was present at the next subsequent meeting : — 
Held : in the absence of proof that the minutes 
of the previous meeting were duly read & confirmed 
at the subsequent meeting, which it appeared was 
not always done, applt. was not bound by the 
insertion of his name for fifty shares. — Re Llan- 
iiarry Hematite Iron Oo., Tothill’s Case 
(1865), 1 Ch. App. 85 ; 35 L. J. Ch. 120 ; 13 L. T. 
485 ; 11 Jur. N. S. 1009 ; 14 W. B. 153, L. JJ. 

Annotation : — As to (I) Distd. Rc British & American Tele- 

graph Co., Fowler’s Case (1872), L. It. 14 Eq. 316. 

3442. Minutes confirmed.] — 

Ashhurst v. Mason, Asiihurst v. Fowler, No. 
3091, mite. 

3443 . .] — Bamskill v. Edwards, 

No. 3314, ante. 

3444 . ,] — (j) Directors of a co. 

are trustees as to moneys of the co. wliich have 
come to their hands or are under their control 
within Trustee Act, 1888 (c. 59), s. 1 (3), & there- 
fore can, in the absence of fraud, take advantage 
of the Stat. Limitations in proceedings against 
them for misapplication of the funds of the co. 
The directors of the L. co., which had no power 
to invest its capital in the shares of other cos., in 
Mar. 1885, accepted fully paid-up shares in the 
B. co. to the amount of £35,000 in discharge of a 
debt. This was referred to in tlie balance-sheet 
of the L. co. as “ Assets by B. co.,” & the entry 
was explained by the chairman at the general 
meeting in Apr. 1885, to mean that it repre- 
sented the amount due from the B. co. for an estate 
purchased from the L. co. The same item was 
repeated in successive balance-sheets till 1889. 
The investment was made without any fraudulent 
intent. The L. co. was wound up in 1893 : — Held : 
assuming that the directors had been guilty of 
a breach of trust in investing the money in shares 
of the B. co., they were protected by Stat. Limita- 
tions ; & there had been no such fraudulent 
concealment on their part, notwithstanding the 
false statement by the chairman at the meeting 
to prevent time from running under the statute. 

Qu. : whether the directors had not power to 
accept the shares of the B. co., if they took them as 
a compromise for the debt, & not with the intention 
of retaining them as a permanent investment. 

(2) In July, 1889, the directors of the same co. 
passed a resolution to invest a further sum of 
£5,200 in more paid-up shares of the B. co. Two 
directors, B. & T., were not present at the meeting, 
but they were present at the next meeting, at 
which the minutes of the previous meeting were 
read & confirmed. B. was in the chair & signed 
the minutes. B. was also in the chair at the 
next general meeting of the co., & he then referred 
to the new investment, &, speaking on behalf of 


the directors, said : “ We carefully considered the 
matter, & deemed it advisable to exercise our 
right of subscription, & have no reason to regret 
our decision ” : — Held : although the presence of 

B. & T. at the meeting at which the minutes of 
the previous meeting were confirmed was not 
sufficient in itself to make either of them liable for 
the ultra vires investment, yet B. had by his 
action as chairman at that meeting, & by his 
statement at the general meeting, shown that he 
took an active part in the part in the investment 
& must be held responsible for it . — Re Lands 
Allotment Co., [1894] 1 Ch. 616 ; 63 L. J. Ch. 
291 ; 70 L. T. 286 ; 42 W. B. 404 ; 10 T. L. B. 
234 ; 38 Sol. Jo. 235 ; 1 Mans. 107 ; 7 B. 115, 

C. A. 

Annotations : — As to (1) Consd. Whitwam v. Watkin (1898), 
78 L. T. 188. Beta, lie Severn & Wye & Severn Bridge 
Ry., [1896] 1 Ch. 559, As to (2) Apld. Lucas v. Fitzgerald 
(1903), 20 T. L. R. 16. Generally. Held. Re National Bank 
of Wales, [1899] 2 Ch. 629. Mentd. Mara v. Browne, 
[1895] 2 Ch. 69 ; Percival v. Wright, [1902] 2 Ch. 421 ; 
Young v. Naval, Military, & Civil Sorvico Co-op. Soc. 
of South Africa, [1905] 1 K. B. 687 ; Re Macfadyen, 
Ex p. Vizianagaranx Mining Co., [1908] 2 K. B. 817. 

3445 . Resolution complete with- 

out confirmation.] — Burton v. Bevan, No. 3270, 
ante . 

3448 . Present at subsequent meeting — 

Formal minute of approval confirmed.] — Ash- 
hurst v . Mason, Ashhurst v* Fowler, No. 3091, 
ante. 

3447 . Confirmation presumed — Ultra vires 

acts extending over series of years.] — Re Sharpe, 
Re Bennett, Masonic & General Life Assur- 
ance Co. v. Sharpe, No. 3377, ante. 

Compare Bankers & Banking, Vol. III., p. 136, 
Nos. 103, 104. 

t — r — 

i 

i 

Sub-sect. 8. — -Retirement, Bemoval, and 
Vacation of Office. 

A. Retirement. 

3448. Right to retire — On giving notice.] — In 

the absence of any provision making acceptance 
of resignation necessary, a managing director 
vacates his office on giving notice to the co. of his 
resignation ; & he cannot withdraw his resignation 
without the consent of the co., even if, under 
the arts, of assocn., the vacation of office is not 
to take effect unless the directors pass a resolution 
to the effect that the director has vacated his 
office. — Glossop v. Glossop, [1907] 2 Ch. 370 ; 
76 L. J. Ch. 610 ; 97 L. T. 372 ; 51 Sol. Jo. 606 ; 
14 Mans. 246. 

3449. Acceptance of resignation — On giving 
notice — Construction of articles.] — Transport, 
Ltd. v. Schonberg (1905), 21 T. L. B. 305. 

Compare No. 3039, ante. 

3450 . By company or directors.] — Muni- 

cipal Freehold Land Co., Ltd. v. Pollington, 
No. 3081, ante. 

3451 . What constitutes — To form contract 

— Resolution of directors.] — B arker v. Allan , No. 
3395, ante * 

3452. Withdrawal of resignation — Necessity for 
consent of company.] — Glossop v* Glossop, No. 
3448, ante. 

3453. Retirement in rotation — Resolution 


PART III. SECT. 28, SUB-SECT. 8.— A. 

p. Acceptance of resignation — No 
power to refuse in articles .] — Where no 
provision was made in the arts, of 
assocn. of a oo. that directors should 
have power to refuse the resignation of 
a co -director, & a director, through his 
solr., tendered his resignation, which 


the other directors refused to accept : — 
Held: the resignation was valid, & 
the office of director had bocome 
vacated. — Re Neokbatine Safety 
Explosive Co. of New South Wales, 
Ltd. (1891), 12 N. S. W. Eq. 269,— 
AUS. 

q. Statutory provision for retire- 


ment .] — Where in a prior statute the 
two directors having the smallest 
number of votes of the five chosen in a 
former election were declared to be 
ineligible at any subsequent election, 
& by a subsequent statute the number 
of directors was fixed at seven, & the 

§ ergons named who were to constitute 
ie board until the next election 
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authorising continuance In office — Whether valid.] 

— Re Great Northern Salt & Chemical Works, 
Ex p. Kennedy, No. 2832, ante. 

3454 . Effect of resolution for non-re- 

election reducing members below minimum.] — 
Bennett Brothers (Birmingham), Ltd. v . Lewis, 
No. 2836, ante . 

3455. Where no annual general meeting — 

When retirement takes effect .] — Re Consoli- 
dated Nickel Mines, Ltd., No. 2968, ante. 

Effect of resignation — On liability for qualification 
shares .] — See Sub-sect. 2, C. ( d ), ante. 

Transfer of shares — To avoid liability .] — See 
Nos. 2037, 3392, ante. 

By way of compromise .] — See No. 2195, ante. 

B. Removal. 

3456 . Power of company to remove — Where 
power of appointment vested in directors — Disagree- 
ment among directors — Two directors only.] — 

Barron v. Potter, Potter v. Berry, No. 2840, 
ante . 

3457 . Under constitution of company — For 

reasonable cause — What constitutes reasonable 
cause.] — At a meeting of a co. regularly convened, 
resolutions were passed removing certain directors 
for misconduct, the deed of settlement of the co. 
providing that such a meeting might remove any 
director “ for negligence, misconduct in office, 
or any other reasonable cause.” Other directors 
were subsequently elected in their place. A bill 
was then filed by the removed directors to set aside 
the proceedings of the meeting & the election of 
the new directors. On a motion for an injunction 
to restrain the new directors from acting : — Held : 
the expression “ reasonable cause ” in the co.’s 
deed did not refer to such a cause as in a ct. would 
be held reasonable, but only to such a cause as 
should be deemed reasonable by the shareholders 
assembled at a meeting duly convened, & therefore 
the ct. had no jurisdiction to interfere ; nor, where 
no case of direct fraud was proved, to determine 
whether the decision of the meeting had or had 
not been unduly influenced by unfounded state- 
ments made by persons taking an active part in the 
proceedings.— Inderwick v. Snell (1850), 2 
Mac. & G. 216 ; 2 II. & Tw. 412 ; 19 L. J. Oh. 
542 ; 14 Jur. 727 ; 42 E. It. 83. 

Annotations : — Reid. He GreBham Life Aflsce. Soc., Penney ’a 

Case (1872), 42 L. J. Cli. 183; Cannon v. Trask (1875), 

L. K. 20 Eq. 669 ; Dawkins v . Antrobus (1881), 17 Ch. D. 

615 ; Kelly v. National Soc. of Operative Printers (1915), 

113 L. T. 1055. Mentd. He Langham Skating Kink Co. 

(1877), 5 Ch. D. 669. 

3458 . Meeting of shareholders sum- 

moned on resolution of directors — Resolution passed 
at irregular meeting of directors.] — (1) A meeting of 
directors passed a resolution to summon an 
extraordinary general meeting at which were to be 
proposed special resolutions for removing B. from 
the office of director, & for increasing the capital. 
The arts, gave power to remove directors by 
special resolution. The only notice B. had of 
the board meeting was a notice given less than 
ten minutes before the time of holding it, & 


not stating the nature of the business. The 
notices for the general meeting were issued, & 
four days before the time for the meeting B., 
who up to that time had made no complaint of 
the short notice, brought his action to restrain 
the co. from holding the meeting, on the ground 
that the board which summoned it was not duly 
constituted, as B. had not received proper notice 
& could not attend. The general meeting was 
held & passed the resolutions. The judge after 
this granted an injunction restraining the co. from 
confirming the resolution to remove B. On 
appeal: — Held: assuming the board meeting to 
be so far irregular that pltf . might have objected 
& required another to be summoned, the general 
meeting, having been summoned, in all other 
respects regularly, by directors acting as a board, 
was competent to act. Qu. : whether, if pltf. 
had at once complained of the short notice & 
required a fresh board meeting to be called, the 
ct. would not have prevented the holding the 
general meeting till this had been done. 

(2) Before the formation of the co. an agreement 
was entered into between B. & a person as trustee 
for the intended co., by which it was stipulated 
that B. should be a director & should not be 
removable till after 1888. Art. 6 provided that 
the directors should adopt & carry into effect the 
agreement with or without modification, & that 
subject to such modification, if any, the provisions 
of the agreement should be construed as part of the 
arts. The agreement was acted upon, but no 
contract adopting it was entered into between 
pltf. & the co. : — Held : treating the agree- 
ment as embodied in the arts., still there was no 
contract between B. & the co. that he should not 
be removed from being a director, the arts, being 
only a contract between the members inter se, 
& not between the co. & B. & therefore, the order 
for an injunction must be discharged. Qu. : 
whether a stipulation that a director shall not be 
removable will be enforced by the ct. — Browne 
v. La Trinidad (1887), 37 Ch. D. 1 ; 57 L. J. Ch. 
292 ; 58 L. T. 137 ; 36 W. R. 289 ; 4 T. L. It. 14 
C. A. 

Annotations : — As to (1) Refd. Southern Counties Deposit 
Bank v. Rider & Kirkwood (1895), 73 L. T. 374 ; Re 
State of Wyoming Syndicate, [1901] 2 Ch. 431 ; Boschoek 
Proprietary Co. v. Fuke, [1906] 1 Ch. 148. As to (2) Reid. 
Boston Deep Sea Fishing & lco Co. v. Ansell (1888), 59 
L. T. 345 ; Bainbridgo v. Smith (1889), 60 L. T. 879 ; 
He Dale & Plant (1889), 61 L. T. 206 ; Baring-Gould v. 
Sharpington Pick & Shovel Syndicate (1898), 67 L. J. Ch. 
622 ; He Olympia, [1898] 2 Ch. 153 ; Automatic Self- 
Clcansing Filter Syndicate Co. v. Cuninghamo, [1906] 
2 Ch. 34 ; Re Fainatina Development Corpn., [1914] 
2 Ch. 271 ; Hickman v. Kent or Romney Marsh Sheep* 
Breeders’ Assocn., [1915] 1 Ch. 881 ; Plantations Trust 
v. Bila (Sumatra) Rubber Lands (1916), 114 L. T. 676. 
(Generally , Mentd. Re Anglo -Austrian Printing & 
Publishing Union, Isaacs’ Case, [1892] 2 Ch. 158. 

3459. Director appointed for fixed 

period — Agreement between director & trustee for 
company before „ incorporation — Agreement not 
formally adopted though embodied in articles.] — 
Browne v. La Trinidad, No. 3458, ante. 

3400 . When court will interfere — In 


Reid : two of the board having vacated 
their seats by non-residence, rendered 
it unnecessary for two of the remaining 
five to vacate their Boats, as having the 
smallest number of votes at the sub- 
sequent election. — R. v. Welland 
CANAL Co. (3826), Tay. 300.— CAN. 


PART HI. SECT. 28, SUB-SECT. 8.— B. 

r. Power of company to remove — 
Action must be brought by company .3 — 
Proceedings to remove directors of co. 
must be brought by the co., & an action 
for that purpose by one shareholder 


docs not lie, & the fact that pltf. 
framed his action on behalf of himself 
& all shareholders of the co., other than 
those attacked, was immaterial. — 
Fraser River Co. v. Gallagher 
(1896), 5 B, C. R. 82, — CAN. 

i. By extraordinary resolu- 

tion.] — By a co.’s arts, of assocn. deft. 
W. was appointed chairman 8c manag- 
ing director for life, & was to receive 
all the net profits earned by the co. 
Pltf. was appointed one of the joint 
assistant directors by art. 90, which 
provided that he should not be removed 


from office against his will provided he 
was not disqualified. In May, 1916, 
resolutions were passed removing pltf. 
from being a director of the co. But 
it was admitted that these resolutions 
were not sufficient to remove pltf. from 
the board of directors. Afterwards at 
an extraordinary general meeting held 
in June, 1916, the following resolution 
waB passed : — “ Any direotor, other 
than deft., with whom the co. may have 
an agreement as to his tenure of office, 
may, notwithstanding such agreement, 
be removed from the office of director 
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absence of fraud.] — I nderwick Snell, No. 3457, 
ante. 

3461. Impropriety almost 

amounting to fraud.] — S tuart v. Mansion-House 
Chambers Co., Ltd. (1866), 2 T. L. R. 761. 

3462. No power In articles — Alteration of 

articles.] — A joint-stock co. whose directors are 
appointed for a definite period has no inherent 
power to remove them before the expiration of 
that period. If the arts, of assocn. of a co. 
contain no power to remove directors before the 
expiration of their period of office, but authorise 
t he shareholders by special resolution to alter any 
of the arts., there must be a separate special 
resolution altering the arts, so as to give power to 
remove directors before a resolution can be passed 
to remove any of them. — I mperial Hydropathic 
Hotel Co., Blackpool v. Hampson (1882), 23 
Ch. I). 1 ; 49 L. T. 150 ; 31 W. R. 330, C. A. 

Annotations: — Consd. Taylor v. Pllscn Joel & General 
Electric Light Co. (1884), 27 Ch. D. 268. Refd. Harben 
v. Phillips (1883), 23 Ch. D. 14 ; Boston Deep Sea Fishing 
& Ice Co. v. Ansell (1888), 39 Ch. D. 339 ; Foster v. 
Greenwich Ferry Co. (1888), 5 T. L. R. 16; Howden v. 
Yorkshire Miners* Assocn., [1903] 1 K. B. 308 ; BoRchook 
Proprietary Co. v. Fnke, [1906] 1 Ch. 148. Mentd. 
Hickman v. Kent or Romney Marsh Sheep -Breeders* 
Afjsoeu., [1916] 1 Ch, 881. 

3463. .] — Goode v. Ladies’ 

Dress Assocn., Ltd. (1893), 37 Sol. Jo. 340. 

3464 . Director appointed for fixed period — 

No provision for removal in articles.] — I mperial 
Hydropathic Hotel Co., Blackpool v. Hampson, 
No. 3462, ante. 

See , also , No. 3458, ante. 

Compare Part IX., Sect. 9, sub-sect. 7, post. 

C. Vacation of Office. 

(a) In General . 

8465. Under provision in articles — On happening 
of particular event — Vacation automatic.] — ( 1 ) 

Where the arts, of a co. provide that a director shall 
vacate his office on the happening of some event 
or the doing of some act, a director automatically 
vacates his office on the happening of the event or 
the act being done ; So the board have no power 
to waive the event, or to condone the offence or 
the act, which causes the vacation of the office. 

Art. 21 of a co. provided that the co. should 
have first So paramount lien upon the shares of 
any shareholder for any money due from him to 
the co. ; art. 70 that the office of any director 
should be vacated if lie should be concerned in 
or participate in any contract with the co. not 
disclosed to So authorised by the board ; So art. 75 
that the remuneration of the directors should be 
£1,400 a year, to be divided among them in such 
manner as the majority of them should direct. W. 
was a director of the co., & on Dec. 24, 1900, he 
became secretly concerned in a contract with the 
co., So did not disclose his interest to the board ; 
the transaction came to an end in June, 1901. 
At general meetings of the co. held on July 8, 


1901 So 1902, W. in the usual way retired from 
office So was re-elected a director. In Feb. 1903, 
the board first discovered W.’s secret interest in 
the contract of Dec. 1900. He then ceased to act 
as a director So sold his shares in the co., but the 
board refused to register the transfer of the shares. 
So claimed that the co., under art. 21, had a lien 
on the shares for the repayment by W. of the 
money paid to him, under a resolution of the 
board, between Dec. 1900, So Feb. 1903, as his 
proportion of the directors’ fees under art. 75 ; — 
Held : (2) under art. 70, W. automatically vacated 
his office of a director on Dec. 21, 1900 ; (3) W.’s 
disqualification for office only continued so long 
as the contract continued, So ceased when the 
transaction came to an end in June, 1901 ; conse- 
quently his re-elections to office in July 1901 So 
1902, were valid ; (4) W. was not entitled to a 
quantum meruit for his services as a director 
rendered to the co. between Dec. 24, 1900, So 
July 8, 1901, but the co. were entitled to recover 
from him the fees paid him during that period as 
being money paid him under the mistake of fact 
that he was a director, So the co. had a lien cn his 
shares for the money . — Re Bodega Co., Ltd., 
[1904] 1 Ch. 276 ; 73 L. J. Ch. 198 ; 89 L. T. 694 ; 
52 W. R. 249 ; 48 Sol. Jo. 84 ; 11 Mans. 95. 
Annotation : — Generally, Mentd. Admiralty Cornrs. v. 

National Provincial & Union Bank of England (1922), 

38 T. L. R. 492. 

3460. Whether directors can waive or 

condone.] — Re Bodega Co., Ltd., No. 3465, ante . 

See , also , No. 2823, ante. 

(b) By Failure to hold Qualification Shares. 

See Sub-sect. 2, D., ante. 

(c) By Absence. 

3467. Provision for vacation on director absenting 
himself — Being absent distinguished from absenting 
himself.] — Re London & Northern Bank, 
Mack’s Claim, [1900] W. N. 114. 

Annotation: — Mentd. Moriarty v. Regent's Garage Co., 

[1921] 1 K. B. 423. 

3408. .] — Re London & Northern 

Bank, McConnell’s Claim, No. 3001, ante. 

3469. Absence arising from illness — 

Physical Incapacity to travel.] — Re London So 
Northern Bank, Mack’s Claim, No. 3467, ante. 

3470. No physical prevention — 

Whether voluntary.] — Re London & Northern 
Bank, McConnell’s Claim, No. 3001, ante. 

3471. When absence commences — Whether 

from last meeting attended — Or first meeting not 
attended.] — Re London & Northern Bank, 
McConnell’s Claim, No. 3001, ante. 

(d) By Insolvency. 

3472. Director undischarged bankrupt at time 
of appointment.] — Dawson v. African Consoli- 
dated Land So Trading Co., No. 2823, ante. 

3473. What constitutes insolvency — Composition 
with creditors — Liabilities exceeding assets.] — A 
provision in the arts, of assocn. of a co. that the 


by an extraordinary resolution of the 
co." The resolution was duly passed 
So subsequently a resolution removing 
pltf. from being a member of the 
board of directors was passed by an 
extraordinary resolution : — Held : the 
word M agreement " in the resolution of 
June 9 must be construed sufficiently 
widely as to embrace art. 90 ; by the 
resolution the directors assumed the 
power to dismiss pltf. & the resolution 
of dismissal was properly passed .< — 
Grant v. Grant (William) & Sons 
(Nbwtownards), Ltd. (1916), 60 
1. Xj. T i 189. — IB. 


PART HI. SECT. 28, SUB-SECT. 8.— 

C. (a). 

8466 i. Under provision in articles • 
Whether directors can waive or condone .] 
— By one of the arts, of assocn. of the 
co., “ The office of director shall be 
vacated, if, being liable for any call, he 
does not, on or before the day appointed 
for payment thereof, pay the same." 
A director gave his promissory note 
in payment of a call, & this was 
accepted by the directors as uncon- 
ditional payment: — Held: they had 
no power to accept it as unconditional 


payment & the office of the director 
had become vacated.- — Re Neokratink 
Safety Explosive Co. of New 
South Wales, Ltd. (1891), 12 

N. S. W. Eq. 269. — AUS. 


t. 


— Held: the 


individuals 

who were partners of Babtie & Co. at 
the time when the co. was incorporated, 
remained managers till death, resig- 
nation, disqualification, or removal, 
quite irrespective of any changes in 
the constitution of Babtie So Co. — D uff 
v. 8.8. Overdale Co., Ltd. (1915), 
52 So. L. B. 849. — SOOT. 
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office of a director shall be vacated if he becomes 
“ insolvent ” is applicable when a director calls a 
meeting of his creditors & submits to them a 
statement of affairs showing an excess of liabilities 
over assets, & the meeting passes a resolution in 
favour of a composition. — S issons (Harold) & 
Co., Ltd. v. Sissons (1910), 54 Sol. Jo. 802. 

3474 , Attempted composition.] — One 

of the arts, of assocn. of a co. provided that ‘ ‘ the 
office of a director shall ipso facto be vacated if he 
become bankrupt, lunatic or insolvent. Pltf., 
who was a director of the co., became financially 
involved & wrote to his principal creditors asking 
them to accept a composition in respect of the 
debts owing to them & holding out as an induce- 
ment to each to do so the fact that other creditors 
were willing to accept the proposition made : — 
Held : pltf. was insolvent within the arts, of 
assocn. of the co. — J ames v. Rockwood Colliery 
C o. (1912), 106 L. T. 128 ; 28 T. L. R. 215 ; 56 
Sol. Jo. 292, D. C. 

Annotation : — Reid. London & Counties Assets Co. v. 

Brighton Grand Concert Hail & Picture Palace, [1915] 

2 K. B. 493. 

3475 , Whether definite act of insolvency 

necessary — Evidence.] — An art. of assocn. of deft, 
co. provided that “ the office of a director shall be 
vacated if he become bkpt. or insolvent or com- 
pound with his creditors.’ * C., a director of deft, 

co., assigned his salary as director to pltfs. In an 
action by them to recover the salary for the quarter 
from Nov. 2, 1912, to Feb. 1, 1913, deft. co. 
contended that C. was “ insolvent ” within the 
above art. on & before Nov. 2, 1912, & that there- 
fore his office of director had become vacated & 
no salary was due. At the trial it was proved that 
from 1908 to the end of 1912 a number of bkpcy. 
petitions had been presented against him, all of 
which, however, were dismissed by consent though 
0. did not pay petitioning creditors’ debts. In 
his evidence C. admitted that throughout the 
summer of 1912 he did not pay his debts as they 
fell due, but he said that, if given time, he would 
be able to liquidate all his liabilities, & that he 
had never had any meeting of his creditors nor 
offered any settlement. He was cross-examined 
upon a letter written by his solr. to a creditor & 
upon an affidavit by him upon an application for 
the adjournment of a bkpcy. petition with the 
view of showing an admission of insolvency: — 
Held: (1) in order that a director should be 
“insolvent” within the meaning of the art., it 
was not necessary that there should be a definite 
act of insolvency done on a definite day from which 
it could be said that the insolvency dated ; (2) there 
was evidence upon which the judge could find that 
0. was “ insolvent ” on Nov. 2, 1912, & therefore 
his office of director had become vacated, & no 
salary was due to him for the quarter. — London 
& Counties Assets Co., Ltd. v. Brighton Grand 
Concert Hall & Picture Palace, Ltd., [1915] 
2 K. B. 493 ; 84 L. J. K. B. 991 5 112 L. T. 380 ; 
[1915] H. B. Ii. 83, C. A. 

(e) By Holding other Office under Company . 

3476. Application of article — Any other office — 
Director acting as secretary without remuneration.] 
— Iron Ship Coating Co. v . Blunt, No. 3550, post. 

3477. Solicitor.] — The arts, of assocn. 

of a co. provided that the directors were to be not 
more than five or less than three in number & that 
a director should ipso facto vacate his office if he 
accepted or held any other office of the co. except 
that of managing director or manager. A reso- 
lution having been passed that a firm of solrs., 
two of whom were directors of the co., should be 


solrs. to the co. : — Held : the resolution to appoint 
two of the directors to act as solrs. to the co. did 
not disqualify those directors & a debenture issued 
to pltf, by the directors was not void as being 
issued without authority. — Re Harper’s Ticket 
Issuing & Recording Machine, Ltd. (1912), 29 
T. L. R. 63 ; sub nom . Re Harper’s Ticket 
Issuing & Recording Machine, Ltd., Hamlen 
v . The Co., 57 Sol. Jo. 78. 

3478. Place of profit — Trustee for debenture** 

holders paid by company.] — The trusteeship of a 
deed covering or securing debentures, the trustees 
of which deed are appointed & paid, though not 
removable, by the co., is a place of profit under the 
co., within an art. vacating a director’s office “ if 
he accepts or holds any other office or place of 
profit under the co.” — Astley v. New Tivoli, 
Ltd., [1899] 1 Ch. 151 ; 68 L. J. Oh. 90 ; 79 L. T. 
541 ; 47 W. R, 326 ; 6 Mans. 64. 


(/) By Interest in Contract with Company. 

3479. Participation in profits — Loan to company 
— Construction of articles.] — A co. was established 
for borrowing & lending money. By the arts, of 
assocn. the office of directors was vacated if he 
participated in the profits of any contract with the 
co., but the co. was empowered to borrow money 
on the directors’ own individual responsibility, or 
on other securities : — Held : (1) a director lending 
his own money to the co. at a large interest was 
not thereby disqualified from being a director ; 
(2) discounting the bill of a director was a loan 
within the meaning of the arts., which prohibited 
loans being made to directors beyond a certain 
amount. — Bluck v. Mallalue (1859), 27 Beav. 
398 ; 33 L. T. O. S. 267 ; 5 Jur. N. S. 1018 ; 54 
E. R. 150 ; mb nom. Black v. Mallalue, 7 W. R. 
303. 


Annotation: — As to (1) Reid. Steara v. South Essex Gas- 
light & Coke Co. (I860), 7 Jur. N. S. 447. 


3480. Being concerned or participating in profits 
of contracts with company — Director concerned In 
contract.] — Where a director was under the arts, 
of assocn. of a co. to be disqualified from acting as 
such if he was concerned in or participated in the 
profits of any contract with the co. : — Held : the 
director was disqualified where he had been proved 
to have been concerned in the contract with the 
co., & accordingly it was not necessary to deter- 
mine whether he had participated in the profits of 
such contract or not. -—-Star Steam Laundry Co. 
v . Dukas (1913), 108 L. T. 367 ; 29 T. L. R. 269 : 
57 Sol. Jo. 390. 

3481. Being interested in contract — When 
interest not declared — Sufficiency of disclosure.] — 
Imperial Mercantile Credit Assocn. (Liquida- 
tors) v . Coleman, No. 3225, ante . 

3482. .] — Art. 70 provided that 

the office of any director should be vacated, if 
he contracted with the co., or was concerned in or 
participated in the profits of any contract with, or 
work done for the co., without declaring his 
interest at a meeting of the directors & that no 
director so interested should vote on any question 
relating to such contract or work. Pltf. was a 
director, & at a meeting of the board on Apr. 14, 
1893, he informed the chairman, prior to the com- 
mencement of the business, that he was “ jointly 
interested ” with M. in a contract, concerning 
which some question was on the agenda paper for 
discussion, but he did not specify the precise 
nature or extent of his interest. Pltf. took no part 
in the business, & was recorded on the minutes as 
“ neutral,” At a meeting of the board on 
Aug. 11, 1893, no notice of which was given to 
pltf., a resolution was passed declaring that his 
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seat as a director had been vacated under art. 70 : 

Held : “ declare his interest ” meant declare the 

nature of his interest, & the words were not satis- 
fied by a mere declaration that pltf . had an interest 
in the matter. — Turnbull v. West Riding 
Athletic Club, Leeds, Ltd. (1894), 70 L. T. 92 ; 
10 T. L. R. 191. 

Annotation : — Distd. Re Bodega Co., [1904] 1 Ch. 276. 

Compare Nos. 3258, 3259, ante, 

Duration of disqualification.] — See No. 3465, 
ante . 

(g) By Liquidation of Company . 

3483. Whether directors cease to be officers of a 
body corporate — Under Common Law Procedure 
Act, 1854 (c. 125), s. 51.] — Under 1862 Act, a co. 
was in process of being wound up compulsorily, & 
an official liquidator was appointed under the 
supervision of Ct. of Ch. The liquidator having 
brought an action in the name of the co., in which 
deft, obtained leave to deliver interrogatories to 
the directors, under above sect. : — Held : those 
who were directors when the order for winding up 
was made, continued to be “ officers of a body 
corporate ” within that sect., & might be required 
to answer, & were liable to an attachment for not 
answering them. — Madrid Bank v. Bayley 
(1866), L. R. 2 Q. B. 37 ; 8 B. & S. 29 ; 36 
L. J. Q. B. 15 ; 15 L. T. 292 ; 15 W. R. 159. 


Sub-sect. 9. — Managing Directors. 

A . Appointment 

3484. Power of appointment — Vested in directors 
by articles — Exercise by company.] — Art. 99 gave 
the directors power to appoint one of their body 
to be managing director of the co. By art. 113 
the business of the co. was to be managed by the 
directors, who might exercise all such powers & 
do all such things as might be exercised or done 
by the co. & were not by the statutes or those arts, 
directed or required to be exercised or done by the 
co. in general meeting, subject to the provisions 
of the statutes, & of those arts., & to such regula- 
tions as might be from time to time prescribed by 
the co. in general meeting. At an extraordinary 
general meeting of the co. a resolution was passed 
that L. who was then the managing director, 
should be reappointed sole managing director. 
The directors nevertheless appointed S. another 
member of their body, sole managing director : — 
Held : art. 113 making the powers of the directors 
subject to the regulations of the co. related to the 
general management of the affairs of the co., & 
not to the appointment of a managing director, 
or other matters specially placed under the control 
of the directors by the arts., & therefore the appoint- 
ment by the board of directors of S. as sole 
managing director was valid. — Logan (Thomas), 
Ltd. v. Davis (1911), 104 L. T. 914 ; 55 Sol. Jo. 
498 ; affd., 105 L. T. 419, C. A. 

Annotations : — Refd. Nelson v. Nelson, [1914] 2 K. B. 770 ; 

Foster v . Foster, [1916] 1 Ch. 532. 


8485, .] — Foster v. Foster, No. 

2856, ante . 

Compare Nos. 2839, 2840, ante . 

3486. Whether appointment complete — Appoint- 
ment subject to confirmation — On obtaining qualifi- 
cation shares — Qualification not acquired.] — The 
directors of pltf. co. passed a resolution that deft. 
“ be appointed managing director of the co. up 
to July 1 next & upon the completion of the pur- 
chase of B.’s shares this appointment be confirmed, 
the salary to be paid him to be left to a later date.” 
Deft, never acquired the shares which were a 
necessary qualification for being a director, & his 
appointment was never confirmed, but he acted 
as director for two & a half months & was paid 
salary : — Held : deft, had no right to the office, & 
pltfs. were entitled to recover back from him the 
money paid as salary with interest from the date 
when they had demanded it back. — Brown & 
Green, Ltd. v. Hays (1920), 36 T. L. R. 330. 

3487. Effect of appointment — Whether within 
article prohibiting contract with company — 
Appointment without remuneration.] — Foster v . 
Foster, No. 2856, ante . 

3488. Appointment with remunera- 

tion.] — Foster v . Foster, No. 2856, ante . 

Compare No. 3496, post 

3489. Duration of appointment — Whether en- 
titled to hold while director.] — Foster v. Foster, 
No. 2856, ante. 

Dependent on compliance with conditions.] 

— See No. 3492, post 

8490. Termination of appointment — Dismissal — 
Alleged grounds unsubstantiated — Good grounds 
discovered after dismissal.] — The promoter of pltf. 
co. agreed with deft, that he should be employed 
as managing director of the intended co. for five 
years at a yearly salary. By the arts, of assocn. 
it was provided that deft, should be managing 
director for five years at the yearly salary men- 
tioned in the agreement, payable quarterly. 
Afterwards the co. by a written instrument adopted 
the agreement between the promoter & deft. 
Deft., on behalf of the co., contracted for the 
construction of certain fishing-smacks, &, unknown 
to the co., took a commission from the ship- 
builders on the contract. Several months after- 
wards the pltf. co. at an extraordinary meeting 
passed a resolution dismissing deft, from his office 
on the ground of other alleged acts of misconduct, 
which they were not able to substantiate in the 
action : being at that time ignorant of his receipt 
of the commission from the shipbuilders. Deft, 
was a shareholder in an ice co. & a fish-carrying 
co., which paid, in addition to the ordinary 
dividends, bonuses to shareholders who were 
owners of fishing-smacks & who employed the 
cos. in supplying ice & carrying for them. Deft, 
employed these cos. in respect of the pltfs/ 
smacks, & received bonuses as if the smacks were 
his own. Pltf. co. brought an action against 
deft, for an account of commissions & bonuses 
received by him, & for damages for alleged 
breaches of duty ; & deft, counter-claimed for 
wrongful dismissal & for the salary for the quarter 
which had expired before his dismissal : — Held : 


PART III. SECT. 28, SUB-SECT. 8.— 

C. (g). 

a. Whether directors cease to he 
officers of company — Purchase of assets. ] 
— When a co. is placed in liquidation, 
under the directions of the ct., the 
powers 6c duties of the directors are at 
an end, Sc the reasons which stand in 
the way of directors purchasing the 
co.'s assets while actively concerned in 
the management of its concerns no 


longer exist. — Re Mabou Coal & 
Gypsum Co. (1894), 27 N. S. R. 305.— 

CAN. 


b. 


-.] — Upon 


, . — the ap- 

pointment of a liquidator for a co. 
being wound up under R. S. C., c. 129, 
if the powers of the directors are not 
continued as provided by s. 34 of the 
Act, their fiduciary relations to the co. 
or its shareholders are at an end Sc a 
sale to them by the liquidator of the 
co. is valid.— Chatham National 


Bank v. McKeen (1895), 24 S. C. R. 
348.— CAN. 


PART III. SECT. 28, SUB-SECT. 9.— A 

c. Power of appointment — No expres, 
powers in amefes.}— In the absence o 
express powers in the arts., director 
have no power to appoint one of thei; 
number managing director at a salary 
— Claudet v. Golden Giant Mines 
Ltd. (1909), 15 B. C. R. 13.— CAN. 
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(1) the receipt of a commission from the ship- 
building co. was good ground for dismissal, al- 
though it was not discovered till after the dis- 
missal had taken place ; & although it happened 
several months previously, & might have been an 
isolated act ; (2) deft, must account to pltfs. for 
the bonuses received from the ice & carrying cos., 
as they had been paid in respect of pltfs.’ smacks ; 
although pltfs. could not themselves have received 
the bonuses, not being shareholders of the cos. ; 
(3) the contract between pltfs. & deft, was con- 
tained in the agreement between the promoter & 
deft, as adopted by the co., & was not modified by 
the arts, of assocn. ; (4) the salary was conse- 
quently payable yearly & not quarterly ; &, 

therefore, deft, having been dismissed for mis- 
conduct was not entitled to any part of the unpaid 
salary for the current year of his service. — 
Boston Deep Sea Fishing & Ice Co. v. Ansell 
(1888), 39 Ch. D. 339 ; 59 L. T. 345, C. A. 
Annotations: — As to (1) Reid. Swalo v. Ipswich Tannery 
(1906), 11 Cora. Cas. 88 ; Healey v. Soc. Anon. Francaise 
Rubastic, [1917] 1 K. B. 946 ; Taylor v. Oakes, Roncoroni 
(1922), 127 L. T. 267 ; Rhodes v. Macalister (1923), 29 
Cora. Cas. 19. As to (2) Retd. Costa Rica Ry. v. Forwood, 
[1901] 1 Ch. 746 ; Erskine, Oxenford v. Sachs, [1901] 2 
K. B. 504 ; Adams v. Morgan, [1923] 2 K. B. 234. As to 
(3) Reid. Re Famatina Development Corpn., [1914] 2 Ch. 
271. Generally , Mentd. General Billposting Co., v. Atkin- 
son, [1908] 1 Ch. 537 ; Federal Supply & Cold Storago Co. 
of South Africa v. Angohrn & Piel (1910), 80 L. J. P. C. 1. 

3491. Appointment for term of years — 

Failure to secure re-election as director.] — By art. 
80 the directors were empowered to appoint a 
director at any time, but any director so appointed 
was to hold office only until the next ordinary 
general meeting of the co., & he should then be 
eligible for re-election. By art. 80b, the directors 
had power to appoint “ any one of their number ” 
to be a managing director for such period as they 
deemed fit, & to revoke such appointment. Pltf. 
was appointed a director of the co., & by an 
agreement of the same date made between him & 
the co., ho was appointed managing director for 
four years, one of the terms of the agreement 
being that if he became incapacitated from 
attending to his duties as managing director the 
co. might by notice forthwith determine the 
appointment. Pltf. failed to secure re-election as 
a director at the next ordinary general meeting, 
& the co. gave him notice to determine the appoint- 
ment. Pltf. brought an action against the co. 
for damages for breach of the agreement : — Held : 
as pltf. had not been re-elected a director of the 
co., he could not be a managing director, & there- 
fore the agreement came to an end, & the directors 
had no power to appoint pltf. a managing director 
to hold office for four years whether the co. re- 
elected him a director or not. — Bluett v . Stutch- 
bury’s, Ltd. (1908), 24 T. L. R. 469, C. A. 
Annotation: — Reid. Nelson v. Nelson, [1913] 2 K. B. 471. 


3492. 


Directors authorised to revoke — 


Duration of appointment dependent on compliance 
with conditions.] — The arts, of assocn. of deft. co. 
provided that the board of directors might appoint 
one of their number to be managing director for 
such period as they deemed fit, & might revoke 
the appointment. The board appointed pltf. to 
be managing director upon the terms of an agree- 
ment which provided that he should hold the 
office so long as he should remain a director of the 
co. & retain his due qualification & efficiently 
perform the duties of the office. Subsequently, 
while pltf, was still fulfilling the conditions of the 


agreement, the board revoked the appointment. 
Pltf. sued the co. for damages for breach of agree- 
ment : — Held : the arts, of assocn. did not em- 
power the board to revoke the appointment at 
will, or otherwise than in accordance with the 
terms of the agreement under which pltf. was 
appointed managing director, & pltf. was entitled 
to recover damages against the co. — Nelson v. 
Nelson (James) & Sons, Ltd., [1914] 2 K. B. 
770 ; 83 L. J. K. B. 823 ; 110 L. T. 888 ; 30 
T. L. R. 368, 0. A. 

3493. Appointment under service agreement for 
fixed period — Compliance with Statute of Frauds.] — 

(1) A memorandum in writing of an agreement by 
a co. to employ a managing director for a term of 
five years is not sufficient within Stat. Frauds 
unless it shows the date at which the service is to 
begin. 

(2) Where arts, of assocn. purport to give directors 
very wide powers to enter into contracts with 
themselves on behalf of the co., “ having regard to 
the interests of the co.,” directors who seek to 
maintain a contract with themselves made under 
such a power must bring evidence that in making 
it they had regard to the interests of the co. — Re 
Alexander’s Timber Co. (1901), 70 L. J. Ch. 767 ; 
8 Mans. 392. 

Annotations : — As to (1) Distd. Curtis v. B. U. R. T. Co. 

(1912), 28 T. L. It. 353. Apld. Elliott v. Roberts (1912), 

107 L. T. 18. 

3494 , Covenant not to compete after 


termination — Effect of liquidation before agreement 
expired.] — Deft., in July, 1903, entered into an 
agreement with pltf. co. of which he was a director 
by clause 1 to hold office for seven years at a 
fixed salary, & by clause 5 covenanted that so 
long as he should continue to hold office, & for 
seven years after ceasing to hold such office, he 
would not, either solely or jointly with, or as 
manager or agent for, any other person or persons 
or co. directly or indirectly carry on or be engaged 
or interested in any business that would compete 
with that carried on by the co. In Apr. 1909, a 
receiver & manager was appointed in a debenture- 
holder’s action, & a compulsory winding-up order 
was made against the co. The receiver & manager 
having given notice to deft, that his services 
would no longer be required, & having ceased to 

E ay his salary, deft, commenced to carry on 
usiness on his own account. In an action to 
restrain deft, from carrying on business in com- 
petition with the co. in breach of his covenant : — 
Held : pltf. co. could not have specific perform- 
ance of clause 5 without performing, & they could 
not now perform, clause 1 in favour of deft. 
Consequently he was no longer bound by his 
restrictive covenant & the co. were not entitled 
to an injunction. — Measures Brothers, Ltd. v. 
Measures, [1910] 2 Ch. 248 ; 79 L. J. Ch. 707 ; 
102 L. T. 794 ; 26 T. L. R. 488 ; 54 Sol. Jo. 521 ; 
18 Mans. 40, C. A. 

Annotations : — Mentd. Alporton Rubber Co. v. Manning' 
(1917), 86 L. J. Ch. 377 ; Reigate v. Union Manufacturing 
Co. (Ramsbottom), [1918] 1 K. B. 592. 

B. Qualification • 

3495. Whether provisions affecting ordinary 
directors applicable — Construction of articles.] 

Bainbridge v . Smith, No. 2888, ante 

C. Remuneration. i 

3496. Agreement for remuneration— Before com* 
pany incorporated — Whether “services necessary 


PART III. SECT. 28, SUB-SECT. 9.— C. 

d. Agreement for remuneration — M ay 
be gathered from articles dfr conduct of 
parties .] — Glass v. Pioneer Rubber 


Works op Australia, Ltd., [1906] 
V. L. R. 754.— AUS. 

e. Remuneration fixed by resolution 
for fixed period — Whether remunera - 


_vrvr. ty. 


lion recoverable for subsequent services .] 
— Bye-law 17 of the B. &I. Co. provided 
that the managing director should be 
paid for his services such sums as the 

M M l 
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Sect. 28. — Direct ors : Su b-sec t . 9, C. <fe -D.] 

for establishing the company ” — 1844 Act, s. 28.] — 
(1) The provisional directors of a co. provisionally 
registered under 1844 Act, appointed one of their 
number managing director, & agreed to allow 
him, as a remuneration for his services as manager, 
a commission on shares paid upon, amounting to, 
first, one-twentieth, & afterwards, one-tenth of 
the capital of the co. : — Held : this was not a 
contract for 41 services necessary for the establish- 
ing of the co.” within above sect. 

(2) A similar arrangement, as to the remunera- 
tion of the managing director, made after the 
complete registration of the co., comes within 
sect. 29 of the above Act, & must be submitted to 
a general meeting of the shareholders, “ as a 
contract or dealing in which a director is in- 
terested,” notwithstanding a provision in the deed 
of settlement that the directors may allow the 
manager “such salary or remuneration as they 
shall think fit.” — Be State Fire Insurance Co., 
Ex v . Morrison’s Assignees (1807), 36 L. J. Ch. 
634; 15 W. R. 781. 

3497. Whether contract in which director 

interested — 1844 Act, s. 29.] — Be State Fire In- 
surance Co., Ex p. Morrison’s Assignees, No. 
3496, ante . 

3498. Remuneration by commission on net 
profits — Calculation of net profits — Deduction of 
excess profits duty.] — By a pre-war agreement of 
service between a co. & its managing director a 
fixed annual salary was to be paid to him & also 
a commission of 25 per cent on the net profits 
of the co., & in order to arrive at the net profits 
for the purposes of the agreement certain charges 
& items were to be deducted & others were not 
to be deducted from the gross profits of the co. in 
each year. The co. earned large profits for the 
years 1915 & 1916 in respect of which excess 
profits duty became payable : — Held : the excess 
profits duty was not to be deducted from the 
profits of the co. before calculating the managing 


director’s commission. — Fellows (S. J. & E.), 
Ltd. v. Corker, fl918] 1 Ch. 9 ; 87 L. J. Ch. 11 $ 
117 L. T. 093 ; 02 Sol. Jo. 54. 

Annotation : — Overd. Patent Castings Syndicate v. Ethering- 
ton, [1919] 2 Ch. 254. 


See t also , Nos. 3594, 3595, 3598-3600, 4008, 4011, 
; ’post 

3499. Where no remuneration fixed — Reasonable 
Salary drawn — Item appearing in accounts.] — 

Hadley (Felix) & Co., I/td. v, Hadley, No. 3254, 


ante . 

3500. Additional remuneration — Power to grant 
vested in company — Remuneration fixed by articles 
— Retiring pension granted by directors.] — Nor- 
mandy v . Ind, Coope & Co., Ltd., No. 3530, post . 

Proof in liquidation of company — What may be 
proved for .] — See No. 0301, post 

In competition with creditors .] — See No. 

3540, post 


Whether claim preferential .] — See No. 

3517, post 


D. Powers and Liabilities . 

3501. Position as agent of company — In contract 
— Presumption of authority.] — A co. was incor- 
porated under 1862 Act, tne memorandum of 
assocn. being signed by seven shareholders ; no 
deed of assocn. was filed & no other shares allotted. 
A. entered into an agreement to act as foreman 
of the “ co.’s ” works, which was signed by B. & C., 
two of the persons signing the memorandum of 
assocn. as “ chairman ” & “ managing director,” 
respectively. In an action by A. against the co. 
for work done under the agreement : — Held : in 
the absence of evidence to the contrary, the jury 
were justified in presuming that B. & C. had 
authority to bind the co. — Totterdell v. Fare- 
ham: Blue Brick & Tile Co., Ltd. (1866), L. 11. 1 
0. P. 074 ; 35 L. J. C. P. 278 ; 12 Jur. N. S. 901 ; 
14 W. R. 919. 

Annotations : — Reid. Riche v. Ashbury Ry. Oarriago & 
Iron Co. (1874), L. R. 9 Exch. 224. Mentd. Re Taurine 
Co. (1883), 25 Ch. D. 118. 

3502. Presumption as to powers.] — 


co. “ may from timo to time determine 
at a general meeting.** The only pro- 
vision made at a general meeting was 
on Jan. 27, 1883, as follows: “The 
salary of the managing director was 
fixed until Oct. 31 next, as at the rate 
of $4,000 per annum .*’ L., the manag- 
ing director, sought to recover for 
services rendered as such subsequent 
to Oct. 31, 1883 : — Held : he could not 
do so. 

The position of L. as managing 
director rendering services for which 
remuneration was given, was not that 
of a servant hired by the co., hut of a 
working member of the co., whose 
rights as to payments were to he 
measured by the provisions of the 
charters bye-laws of the co. — Re Bolt 
Sc Iron Co., Livingstone’s Case 
(1889), 16 A. R. 397.— CAN. 

PART III. SECT. 28, SUB-SECT. 9.— D. 

3501 1. Position as agent of company — 
In contract — Presumption of authority.] 
— By letter, signed by their managing 
director, the defts., a joint-stock trad- 
ing co., agreed to furnish pltfs. malle- 
able iron coupler parts of their manu- 
facture as might bo ordered, the letter 
being scribed “ accepted,** by jpltfs. 
No bye-law had been passed defining 
the general powers of the board of 
directors or the managing director of 
deft, oo., except as to borrowing for the 
purpose of the business. The managing 
director did not consult the board before 
signing the letter. Sc there was no 
formal subsequent approval or dis- 
approval by the board of what had been 
done. The managing director knew 
that to carry out the contract a sub- 


stantial extension of deft.'s plant & 
premises would be necessary, Sc pltf. 
also knew this. But there was no 
evidence that they knew anything 
about defts.' capital or commercial 
circumstances, or their ability to 
furnish the additional plant : — Held : 
in the absence of bad faith or notice, 
pltfs. wcie entitled to assume that the 
managing director was authorised to 
enter into the agreement, which, when 
orders were actually given by pltfs., 
became a binding contract & one to 
which the board of directors would 
have had power to hind the Co.- 
National Malleable Castings Co. v. 
Smith’s Falls Malleable Castings 
Oo. (1906), 14 O. L. R. 22 ; 9 O. W. R. 
165.— CAN. 

3501 ii. .] — A manag- 

ing director of a fire Insurance co. has 
power to bind it by an agreement to 
pay an agent remuneration for sorvices 
rendered it in its business of insurance, 
inoluding a reinsurance contract, where 
the co. is authorised by its charter to 
reinsure. The authority of a managing 
director of a co. to bind it by a contract 
must be presumed in favour of the 
other party to the contract, unless it be 
shown that the director had not power 
to make the contract on behalf of the 
oo.. Sc that the other party was aware 
of such power. — Foster v. British 
Colonial Fire Insurance Co., [1917] 
3 W. W. R. 598 ; 37 D. L. R. 404.— 
CAN. 

3501 Hi. — Unless 

the arts, of assoon. of a eo. restrict 
the powers which the directors may 
delegate to a managing director, any- 
one dealing bond fide with the managing 


director is entitled to assume that 
ho has all the powers which his posi- 
tion as such ostensibly would give 
him. — South African Securities v. 
Nicholas, [1911] T. P. D. 450. — S. AF. 

8501 iv. .] — A general 

manager of a co. is, generally speaking, 
entitled to transact the ordinary 
business of the co., & persons dealing 
with him on that footing are entitled 
to assume he has such authority. 

The general manager & secretary 
of a co. wrote to a solr. to register the 
arts, of assocn. of another co. The 
letter was written on the co.’s paper & 
signed by the general manager Sc 
secretary, but not in his capacity as 
such. The registration of arts, of 
assocn. of other cos. was within the 
competency of the co., & the solr. had 
previously been authorised to do such 
work by the co. The co. was, how- 
ever, ignorant of, Sc had not authorised 
the registration of the arts, of assocn, 
in question, which was a private enter- 
prise of the secretary. The solr, acted 
on the letter on the assumption that it 
came from the co. : — Held ; the co. was 
liable for the solr.'s costs in procur- 
ing the registration. — South African 
Industrial Friendly Co-operative 
Society v, Webber, [1922] T. P. D. 
49. — S. AF. 

f. — Provision for com • 

mission.] — By the arts, of assoen. of a 
co. the directors were authorised to sell 
the reserve shares & to pay for any 
services rendered to the co., Sc they had 
the right to delegate to the ma,nngfog 
director any of those powers. The 
managing director undertook on behalf 
of the oo. to pay applt. commission for 
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Persons dealing bond fide with a managing director 
are entitled to assume that he has all such powers 
as he purports to exercise, if they are powers which 
according to the constitution of the co. a managing 
director can have. — Biggerstaff v. Ro watt’s 
Ltd., Howard v. Rowatt’s Wharf, Ltd., 
2 Ch. 93 ; 65 L. J. Oh. 538 ; 74 L. T. 473 ; 
44 W. R. 636, C. A. 

Annotations :~--Consd. Premier Industrial Bank v. Carlton 

Manufacturing Co. & Crabtree, [19003 1 K. B. l06. Folld. 
v ‘» Pl i Utl f er Engineering Co., [1921] 1 K. B. 77. 

nSfin o a] ?i^o of ^ yr i 2 wen & Ashworth’s Claim. 

[1900] 2 Ch. 272. Mentd. Re Roundwood Colliery Co., 

Leo v. Roundwood -Colliery Co., [18971 1 Oh. 373 ; Nelson 

v. Faber, [1903] 2 K. B. 367 ; Re Fireproof Doors, Umney 

v. Fireproof Doors, [1916] 2 Ch. 142. * 

3503. Promise of payment for extra 

work by servant.] — Taylor v. Vansittart (1854), 
24 L. T. O. S. 94; subsequent proceedings , sub nom. 
Vansittart v . Taylor (1855), 4 E. & B. 910, 
Ex. Ch. 

3504, Contract based on misrepre- 

sentation by chairman — Liability of chairman.]— 

A contract with A. as managing director of W. Co, 
will not justify an action against B, the chairman 
of W. Co. for misrepresentation made by B. in 
reference to that contract. — Cowan v. Lascelles 
(1863), 3 F. & F. 631. 

3505. Contract in own name — Whether 

company bound.] — The managing director of a co., 
who had power to enter into contracts on behalf 
of the co., & was bound to give the co. the benefit 
of all such contracts, entered into an agreement 
with P., by which, in consideration of certain 
assignments, he bound himself to pay P. a sum 
of money. No mention was made of the co. in 
the deed, but the directors took part in the nego- 
tiation, & P. was aware that the agreement was 
made on behalf, & for the benefit, of the co. The 
co. paid money to P. on account of the contract, 
& was afterwards ordered to be wound up : — 
Held : P. could not claim against the co. under 
the contract . — Re International Contract Co., 
Pickering’s Claim (1871), 6 Ch. App. 525 : 24 
L. T. 178, L. JJ. 

3506, Bill of exchange — Presumption 

of authority.] — The arts, of assocn. of a co. em- 
powered the directors to authorise one of their 
body as managing director to draw bills of exchange 
on behalf of the co. The managing director drew 
a bill on behalf of the co. without having in fact 
received any authority from the directors to draw 
bills. In an action on the bill against the co. as 


drawers t — Held : (1) the managing director, in 
drawing the bill on behalf of the oo., was a “ person 
acting under authority” within 1908 Act, s. 77. 
& the co. was liable ; (2) as by the constitution or 
the co. the managing director might have been 
authorised to draw the bill, a person taking the 
bill in due course was entitled to assume that he 
had authority in fact. — Dey v. Pullinger En- 
gineering Co., [1921] 1 K. B. 77 ; 80 L. J. K. B. 
1229 ; 124 L. T. 534 ; 37 T. L. R. 10, D. C. 

Promissory note with qualified 

signature.]— See Agency, Vol. I., p. 646, No. 2666, 
generally , Agency, Vol. I., pp. 309-316, 643- 
648 ; Bills of Exchange, Promissory Notes & 
Negotiable Instruments, Vol. VI., pp. 112-114. 

3507. In tort — False imprisonment of 

employee.] — Pltf., a workman employed in deft.’s 
factory, was discharged with others in consequence 
of slackness of work. He carried away, with his 
own tools, one belonging to defts., which when he 
found inquiry was made for it, he returned to the 
foreman of the factory. When he afterwards 
called about it at the factory, a detective was 
present, who asked the foreman if he gave pltf. in 
charge for stealing the tool, to which the foreman 
replied he must see defts.’ managing director 
first. Pltf. & the detective went together to the 
police station, & the foreman afterwards appeared y 
charged pltf. & signed the charge-sheet. The 
next morning, pltf. having been locked up all 
night, defts.’ managing director gave evidence 
against pltf., but the charge was dismissed. Pltf. 
brought an action for false imprisonment : — 
Held : under the circumstances, the managing 
director had no power to render defts. liable in 
the action. — Rowe v. London Pianoforte Co., 
Ltd. (1876), 34 L. T. 450 ; 13 Cox, C. C. 211, D. C. 

See , generally , Agency, Vol. I., pp. 594 et seq. 

3508. Appointment of company’s solicitor 

— Solicitor already appointed.] — D e Reuter v . 
Morris Process Co., Ltd. (1895), 39 Sol. Jo. 399. 

3509. Distress on company’s tenant — No 

certificate to act as bailiff.] — Law of Distress 
Amendment Act, 1888 (c. 21), s. 7, provides that 
no person shall act as bailiff to levy any distress 
for rent, unless he shall be authorised to act as a 
bailiff by a certificate in writing under the hand 
of a county ct. judge : — Held : the managing 
director of a co., who distrained in person for rent 
due to the co., acted as a bailiff within the above 
sect. — Hogarth v . Jennings, [1892] 1 Q. B. 907 • 


the introduction of a purchaser for the 
reserve shares & thereafter lie did 
introduce a purchaser : — Held the 
undertaking by the managing director 
fell within the ostensible scope of his 
authority & applt. had been justified in 
assuming such authority & the co. was 
bound to him. — Aoutt v. Seta Pro- 
specting & Developing Oo.. Ltd., 
[1907] T. S. 799.— S. AF. 

ff. To bring action in name of 

company.] — The arts, of assocn. of a 
oo. provided that the officers should be a 
president & a general manager, a vice- 
president, & a secretary-treasurer ; 
that the affairs of the co. should he 
conducted by a board of directors, a 
majority of 'lireotors to constitute a 
quorum. At a shareholders’ mee tin g, a 
managing-director was appointed : — 
field : the appointment did not confer 
upon the managing director any 
Implied authority to bring an action 
In the name of the oo., the office of 
managing director not being recognised 
by the arts, of assocn., & he could not 
bring an action in the name of the oo., 
rinoe there was neither special power 
sonferred upon him by the arts, of 
issoon., nor delegation by the board of 
lireotors, nor acquiescence by the 


board or shareholders in the exercise 
by him of authority to initiate actions 
in the co.’s name. — Standard Con- 
STRUOTION Co. V. Crabb (1914), 30 
W. L. R. 151 ; 7 W. W. R. 719.— CAN. 


- * Promissory note with 

Qualified signature.] — Deft. co. was 
incorporated by Letters Patent under 
The Manitoba Joint Stock Companies 
Act, R. S, M., c. 25, for the purpose of 
carrying on a trading business, « pltfs. 
sued as indorsee of three promissory 
notes given by the managing director 
of oo. fn its name to C„ for tea ordered 
from him but never delivered. There 
was no bye-law, resolution or other act 
expressly defining the powers or duties 
, the managing director, but the 
evidence showed that the course of 
business of the oo. was such that he had 
frequently given similar promissory 
notes which nad been paid by the co.’s 
cheques without objection on the part 
9; ¥5® °^ber directors or the auditors 
Held ; the notes sued on had been 
made in general accordance with the 

S owers of the managing director within 
tie meaning of seed. 62 of the above 
Aot Sc were binding on the eo. — 
Imperial Bank v. Farmers’ Trading 
Oo. (1901), 13 Man. L. R. 412.— CAN. 


k. — — Contracts as to real 

property .] — Pltf., by what purported to 
be a deed under the Leases Facilitation 
Act, let certain premises to defts., a 
trading corporation on whose behalf 
a lease was signed by their managing 
director, but without affixing to it the 
seal of the co. Defts. entered under 
the lease Sc paid rent for part of the 
term, hut ceased to occupy before 
it expired ; & in answer to an action 
for the rent due for the remainder of 
the term, set up that the lease was not 
sealed with the co.’s seal, or signe i by 
two direotors as required by the arts, 
of assocn. '.—Held : since under the 
arts, stf assocn. the directors had 
power to take a lease 8c to delegate 
their powers to a managing director 
who, in fact, signed it, pltf. was entitled 
to assume that the managing director 
had the authority of the co. to sign Sc 
the lease was binding on the co.-r 
Flomlkt v. Steanes, Ltd. (1898), If 
N. S. W. L. R. 215.— AUS. 

l. .] — A co. was 

formed in England with limited 
liability to carry on business at O, 
The majority or the directors were 
resident In England. The managing 
director at O., without authority. 

mm2 
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Sect. 28. — Directors : Sub-sect . 0, D. ; sub-sect . 10. 

Sect. 29 : Sub-se c t. 1, A.] 

61 L. J. Q. BTeOl ; 66 L. T. 821 ; 56 J. P. 485 ; 40 
W. R. 517 ; 8 T. L. R. 551 ; 36 Sol. Jo. 485, 0. A. 

3510. Appearance as advocate for company.] 

— The managing director of a co. cannot appear as 
advocate to represent the co. — Scriven v. Jes- 
cott (Leeds), Ltd. (1908), 53 Sol. Jo. 101. 

3511. Liability for acts of subordinates — Offence 
under Coal Mines Regulation Act, 1887 (c. 58).]— A 
limited co. were the owners of a coal mine of which 
resp. was the managing director ; but resp. did not 
interfere with the actual management of the mine 
underground, which was left in the hands of a 
duly certificated manager, under the above Act, 
wiio was the manager of the colliery, & was in 
charge thereof. Resp., as managing director, 
occasionally visited the mine, but he had in no 
way interfered with the manager in his duties, 
though he had authorised all necessary expendi- 
ture for the safety & conduct of the mine, & had 
duly published at the mine the rules under the 
Act & the abstract of the Act itself. An offence 
having been committed by the use of naked lights 
in the mine on a day when resp. was not at the 
mine: — Held: (1) resp., as managing director, 
was “ agent ” of the mine within the Act, & was 
legally responsible as such ; (2) he had, by pub- 
lishing & to the best of his power enforcing the 
rules as regulations for the working of the mine, 
taken all reasonable means within sect. 50 of the 
Act to prevent such contravention of the rules, & 
was therefore not liable to be convicted for the 
offence. — Stokes v. Checkland (1893), 68 L. T. 
457 ; 57 J. P. 232 ; 9 T. L. R. 235 ; 37 Sol. Jo. 
251 ; 17 Cox, C. C. 631 ; 5 R. 240, D. C. 
Annotation: — As to (1) Reid. Stokes v. Mitcheson, [1902] X 

K. B. 857. 

3512. Fraud of managing director — Fund set 
aside for indemnity for guarantee of company — 
Applied to own use.] — Pltfs., a limited co. of which 
A. was managing director, had begun printing a 
periodical for B. & co. a firm consisting of deft.’s 
son & two others, & the periodical was being sold 
on commission by C. Pltfs., represented by A. 
refused to go on printing without a guarantee, & 
deft, consented to become security by drawing a 
bill on B. & co. & indorsing it to pltfs., upon the 
understanding that he was to have funds to meet 
it out of the debt accruing from C. to B. & co. 


A. was told of this arrangement. Before deft, 
drew this bill, A. had lent money to B. & co. 
on his own account, & held their acceptance to 
his draft. When this latter bill became due, A. 
obtained an order on C. from the other two 
partners of B. & co., without the knowledge or 
consent of deft, or his son, & under this order 
A. obtained the amount due from 0. to B. & co. 
&> appropriated it to the payment of this bill, the 
amount being more than sufficient to cover deft.’s 
bill. Pltfs. having sued deft, on his bill : — Held : 
deft, had no defence as against pltfs. ; for pltfs. 
were not responsible for what A. did in getting his 
private debt paid, as though he was their managing 
director, he was not then acting for them or in 
pursuance of any authority from them. — Mc- 
Gowan & Co., Ltd. v. Dyer (1873), L. R. 8 Q. B. 


141 ; 21 W. R. 560. a „ 

Annotations: — Reid. Lloyd v. Grace, Smith, [1912] A. O. 

716 ; Percy v. Glasgow Corpn. (1922), 91 L. J. P. C. 187. 

3513, Money transferred from company’s 

account — To provide overdrawn account — At same 
bank.] — In an action by a co. to recover from its 
bankers moneys which, standing to the credit of 
its account, had been transferred by cheques of 
its managing director to the credit of his own 
overdrawn private account with the same bankers : 
— Held : the bank, acting in good faith & without 
notice of any irregularity was not bound before 
honouring the cheques to inquire into the state of 
the account between the co., & its managing 
director. — Bank of New South Wales v. 
Goulburn Valley Butter Co., Proprietary, 
[1902] A. C. 543 ; 71 L. J. P. C. 112 ; 87 L. T. 
88; 51 W. R. 367 ; 18 T. L. R. 735, P. C. 

Signature by chairman — " On behalf of ” 
eoirmanv.l — See No. 3516. nost. 


Sub-sect. 10. — Chairman and Vice- 

Chairman. 

3514. Authority to bind company — Purchase of 
goods for purposes of trade — Though in fact 
unauthorised.] — A co. established for the manu- 
facture of glass, completely registered under 1844 
Act, had power under a clause in their deed of 
settlement to appoint a manager of their works 
& factories, to “ superintend & transact, under the 
control of the board of directors, the manufacturing 


contracted for the purchase of real 
©state for the ■use of the co. at O., Sc 
signod tno contract as “ managing 
director.’* For convenience the con- 
veyance was made to the director 
personally, Sc he executed a mtge. for 
the unpaid purchase money, & went 
into possession Sc used the property for 
the purposes of the co. The purchase 
was immediately communicated by 
him to the English directors, Sc they 
disapproved thereof, but did no act 
repudiating the purchase ; on the con- 
trary, they directed the buildings to 
be insured : — Held : this conduct was 
an adoption of the contract by the 
directors : they had power to adopt it, 
Sc had the power of binding the co. ; 
& the co. were liable to the vendor for 
the purchase money. — Conant v. 
Miall (1870), 17 Gr. 574. — CAN. 

m. .] — Although 

one who is president Sc managing 
director of a co., with the powers of a 
general manager, has no implied power 
to dispose of the co.’s real estate, yet 
where he has bid in certain real estate 
at a sale for tho purpose of protecting 
a claim of the co. Sc to secure its pay- 
ment & with no intention of acquiring 
the property for the use of the co., & 
in pursuance of a previous under- 


standing with another person Sc to 
implement his intention with respect to 
the property when he bid it in, he 
agrees to transfer the property, such 
agreement may be held to be within his 
implied powers & be given efCoct to by 
the ct. — Armstrong v. Grenon, [1919] 
3 W. W. R. 290.— CAN. 

n. Liability for mismanagement — 
Proof.) — In an action by a co, against 
its managing directors for damages 
alleged to have been caused by reason 
of their negligence & mismanagement, 
it was proved that the managing 
directors had kept the directors Sc 
shareholders in ignorance of the true 

osition of the co„ Sc that the business 
ad been continued for a considerable 
period at a heavy loss : — Held : in the 
absence of proof that the losses had 
been directly incurred through the acts 
or omissions of the managing directors, 
the oo. could not recover damages 
against them. — Nourse v. Farmers’ 
Co-operative Co., Ltd. (1906), 19 
E. D. C. 291.— S. AF. 

o. Statute of Limitations.) — 

In an action by an incorporated co. 
against Its managing director for the 
return of money retained by him 
on various pretexts : — Held : Stat. 
Lim. was no defence on account of 


the fiduciary relationship existing 
between the parties. — Saskatchewan 
Land & Homestead Co. v. Moore 
(1914), 26 O. W. R. 160 ; 0 O. W. N. 
100 ; 16 D. L. R. 871.— CAN. 

p. Liability for acts after notice 
given to terminate appointment .) — 
Where the managing director of a co., 
who also holds a special power of 
attorney from the co., has agreed with 
the co. as to the conditions upon which 
he would sever hiB connection with the 
co., but before the conditions are ful- 
filled by the co., deals with the pro- 
perty of the co., in a manner within 
the scope of his powers, Sc without 
fraud on his part, Sc to the advantage 
of the co., his acts will not be interfered 
with. — Scottish Canadian Canning 
Co. v. Dickie (1915), 31 W. L. R. 273.— 
CAN. 

PART III. SECT. 28, SUB-SECT. 10. 

q. Authority to bind company — 
Whether proof necessary .] — The presi- 
dent of an incorporated co. has no more 
power than any other director to make 
promises binding on the co. In an 
action of replevin for goods distrained 
for rent after their removal from the 
premises, defts. relied upon an under- 
taking alleged to have been made by 
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business of the co.,” & to whom the board of 
directors were by another clause authorised to 
delegate “ such & so many of the powers thereby 
given to them, as would enable him to carry on 
the works & manufacturing business in an efficient 
manner ” : — Held : (1) the co. were liable for goods 
supplied to them for the purposes of their manu- 
factures, upon orders given by such manager, 
although there was no express delegation of 
authority ; (2) the co. were liable for goods supplied 
upon the orders of unauthorised persons, such as 
the chairman, deputy-chairman, <fc secretary, 
where the goods were with their knowledge re- 
ceived upon their premises, & used by them for 
the purposes of their trade. — Smith v. Hull Glass 
Co. (1852), 11 C. B. 897 ; 7 By. & Can. Cas. 287 ; 
21 L. J. C. P. 106 ; 10 Jur. 595 ; 138 E. R. 729. 
Annotations: — As to ( 1) Reid. Re County Palatine Loan Sc 
Discount Co., CartmeU’s Case (1874), 9 Ch. App. 691. 
Generally, Refd. Hallett v. Dowdall (1852), 18 Q. B. 2 ; 
Re Sea Fire & Life Assce., Greenwood’s Case (1854), 

3 Do G. M. Sc G. 459 ; Ernest v. Nicholls (1857), 6 H. L. 
Cas. 401 ; Re Atheneeum Soc., Ex p. Eagle Co. (1858), 

4 K. & J. 549 ; Allard v . Bourno (1863), 15 C. B. N. S. 
468 ; Biggerstaff v. Ro watt’s Wharf, Howard v. Rowatt’s 
Wharf, [1896] 2 Ch. 93. Mentd. British Empire Assce. 
v. Browne (1852), 12 C. B. 723 ; Forbes v. Marshall (1855), 
11 Exch. 166; Royal British Bank v. Turquand (1855), 

5 E. & B. 248 ; Foddell v. Gwynn (1856), 27 L. T. O. S. 
72 ; Poddyl v. Gwyn, Gordon v. Sea Fire & Life Assce. 
Soc. (1856), 3 Jur. N. S. 188 ; Reuter v. Electric Telegraph 
Co. (1856), 6 E. Sc B. 341 ; Charles v. National Guardian 
Assce. (1857), 29 L. T. O. S. 211 ; Prince of Wales Assce. 
v. Harding (1858), E. B. Sc E. 183 ; Metropolitan Saloon 
Omnibus Co. v. Hawkins (1859), 4 H. & N. 87 ; South of 
Ireland Colliery Co. v. Waddle (1868), 37 L. J. C. P. 211. 

3515. Employment of servant.] — T otter- 

DELL V. FaREIIAM BLUE BRICK & TlLE CO., LTD., 

No. 3501, ante. 


3516. Personal liability — Signature “ on behalf 
of ” company.] — Pltfs. recovered judgment against 
a co., & the chairman of the co. signed a docu- 
ment stating that in consideration of pltfs. 
suspending proceedings against the co. he agreed 
“ on behalf of ” the co. to pay £75 in three days 
& the balance, including costs, in three months : — 
Held : this agreement was made by the chairman 
as agent for the co., & he was not personally 
liable upon it. — Avery (W. &> T.), Ltd., v, 
Charlesworth (1914), 31 T. L. R. 52, C. A. 

See , generally , Agency, Vol. I., pp. 028 et seq. 


Sect. 29. — THE SECRETARY AND OTHER 
OFFICERS AND SERVANTS. 

Sub-sect. 1. — Officers and Servants 

GENERALLY. 

A, Meaning of Terms . 

3517. Clerk or servant — Preferential payments 
in Bankruptcy Act, 1888 (c. 62), s. 1 (1) (b).] — A 
managing director of a co. is not a clerk or servant 
within the meaning of the above sub-sect. — He 
Newspaper Proprietary Syndicate, Ltd., Hop- 
kinson v. Newspaper Proprietary Syndicate, 
Ltd., [1900] 2 Ch. 349 ; 69 L. J. Ch. 578 ; 83 
L. T. 341 ; 10 T. L. R. 452 ; 8 Mans. 05. 

Annotations : — Consd. Moriarty v. Regent’s Garage & 

Engineering Co., [1921] 1 K. B. 423. Refd. Woods v, 

Winskill, 11913] 2 Ch. 303. 

Sec, now, Bankruptcy Act, 1914 (c. 59), s. 33 
(1) (6), & compare 1908 Act, s. 209. 

Secretary.] — See No. 3557, post. 


the president of pltf. co. that the rent 
would bo paid, in consideration of 
which defts. refrained from distraining 
beforo tho removal of the goods : — 
Held : authority on the part of tho 
president to bind the co. must be 
shown, or, the co. so acted as to lead 
the party to whom the promise was 
made to believe that there was 
authority. — A lmon v . Law (1894), 
26 N. S. R. 340 —CAN. 

r. Notice of cancellation 

of contract.] — The president of a co. 
may give notice of cancellation of a 
contract to purchase real property on 
behalf of that co., but authority on tho 
part of a subordinate officer to give 
notico cannot bo implied ; Sc, in tho 
absence of evidence of authority, notice 
by Buch a subordinate offloer will not 
bo given effect to. — P jtt River Co. v. 
Siiaakk (1914), 28 W. L. R. 299.— CAN. 

s. Power to make affidavits on 
mortgage in name of company. ] — Tho 
president or other principal officer of a 
corporation taking a mtge. for & in tho 
name of tho corporation does not act as 
its agent, but as principal in the 
exorciso of its corporate powers : & 
may therefore make the affidavits of 
bona flde8 under C. S. U. C., c. 45, 
without authority in writing. — Bank 
op Toronto McDougall (1865), 
15 C. P. 475.— CAN. 

t. Remuneration — Whether directors 
may grant.] — The directors of a co. 
passed a resolution allowing their 
president a salary of $1,200 for the 
year then current, & ordered that a 
certificate of indebtedness under the 
corporate seal should be issued to him 
in that sum, upon which the president 
caused the corporate seal to be attached 
to the certificate. There was no 
resolution of the stockholders voting 
the president remuneration for his 
services ; nor was there any provision 
either in the Acts of Incorporation or 
the bye-laws of the co. for such re- 
muneration : — Held : the president was 
not by law entitled to receive pay for 
his services. The board of directors 
had no right to pass the resolution 


referred to ; & the act of affixing the 
corporate seal to the certificate was of 
no legal force, & it was open to the 
co. to resist payment in a ct. of law. — 
Fellows v. Albert Mining Co. (1875), 
3 Pug. 203.— CAN. 


a. Compliance with statutory 

requirements .] — A bye-law was passed 
by the co.’s board of directors pro- 
viding that the president, among other 
officers, should receive such remunera- 
tion as might by resolution of tho 
board bo determined & that bye-law 
had been confirmed by a general meet- 
ing of the shareholders, & also a resolu- 
tion to fix the president’s salary at 
$100 per month : — Held : there was a 
litoral as well as a substantial com- 
pliance with Ontario Cos. Act, 
7 Ed. VII. o. 34. s. 88, & with the 
terms of the bye-law also. There was 
no necessity that each contract for 
such payment should be confirmed 
by the shareholders. — Mackenzie v . 
Maple Mountain Mining Co. (1910), 
15 O. W. R. 728 ; 20 O. L. li. 015.— 
CAN. 


b. Personal liability — Question of 
fact.] — Pltfs. wore merchants & manu- 
facturers of a town with poor railway 
facilities. They entered Into an agree- 
ment with deft. co. & deft. P., its 


president, to subscribe for $10,000 
worth of the oo.’s bonds on condition 
that the co. should extend its lino 
into the town. A memorandum em- 
bodying the agreement was drawn up 
Sc signed, pltfs. subscribed & paid for 
the bonds which wore delivered to 
them, but the proposed extension of 
the railway was never built. Deft. P. 
disclaimed personal liability on the 
agreement, claiming he merely acted 
in his capacity as president of deft, 
co, : — Held : the facts showed that 
the agreement was intended by all the 
parties to bind deft. P. personally, & 
the fact that the memorandum of 
agreement was not executed by him 
in his personal capacity was of no 
defence.— Wood v . Grand^ Valley 
Ry. Co. Sc Pattison (1912), 22 O. W. R. 
269 ; 3 O. W. N, 1356 ; 26 O. L. R. 


441 ; 5 I). L. It. 428 ; rovsd. 51 8. C. R. 
283 — CAN. 

c. Bill of exchange .] — The 

charter of the Midland Ry. Co., 16 
Viet. c. 241, s. 5, gives them power to 
become parties to bills & notes, Sc 
enacts that any bill accepted by the 
president, with tho counter-signature 
of the secretary, or any two of the 
directors, & under the authority of a 
majority of a quorum of the directors, 
shall be binding on the co., Sc every 
bill accepted by tho president as such, 
with such counter-signature, shall be 
presumed to have been properly 
accepted for the co., until the contrary 
bo shown : that tho seal shall be un- 
necessary nor shall the president, etc., 
so accepting any bill, be Individually 
liable. A bill of exchange addressed, 
44 To the president, Midland Ry.,” was 
accepted in these words, 44 For the 
Midland Ry. of Canada, accepted, 
n. Read, secretary ; Geo. A. Cox, 
president ” : — Held : deft. C., who 
was admitted to bo the president, was 
personally liable, the bill not being 
drawn upon the co. — Madden v. Cox 
(1879), 44 U. C. R. 542 ; 5 A. R. 473.— 
CAN. 

d. In tort.] — The president 

of a co. whoso activities are such that 
he is regarded as the owner of the 
business, Sc who has full authority to 
direct changes In tho factory or 
machinery necessary to safeguard the 
employees Is personally liable In 
damages for tho death of a young boy 
who he has personally hlrod Sc put to 
work in a dangerous place, thereby 
causing bis death. — Lewis v. Bouti- 
lier (1920), 52 D. L. R. 383.— CAN# 

PART III. SECT. 29, SUB-SECT. 1,— A. 

3517 1. Clerk or servant — Insolvency 
Statute, 1871, 8. 113 (11).] — Thewordt* 
“ clerk or servant ” in Insolvency 
Statute, 1871, s. 113 (11), include a 
manager of a co. under 44 The Cos. 
Statute, 1864,” but tho same words in 
“ The Cos. Wages Act, 1885,” are by 
sect. 2 limited so as not to include 
such manager. — Re Intercolonial 
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Sect 29. — The secretary and other officers and ser- 
vant8: Sub-sect 1 t A . J 

8518. 1908 Act, s. 209 (1) (b) — Chemist 

specially employed.] — B. was a chemist, Sc in July, 
1910, was engaged by M. Sc Co. for nine months 
at a weekly wage to produce a specified series of 
formulas for the manufacture of soaps Sc perfumes. 
The contract was to be considered as completed, 
the moment B. had produced all the formulas, Sc 
if completed before the end of nine months B. 
was still to be paid all his wages for the remainder 
of the nine months. B. had to attend on only 
three specified days of each week, but for regular 
hours. The remainder of the week being at his 
disposal, & he had in fact another regular engage- 
ment with another firm. There were other special 
terms in the contract. B.’s wages fell into arrear, 
& in Mar. 1911, a winding-up order was made 
against M. & Co., & at that date there was due to 
B. £93 for arrears of wages. B. claimed £50 from 
the liquidator as a preferential creditor under the 
above sub-sect. : — Held : under the terms of this 
contract B. was a clerk or servant within the above 
sub-sect. & was a preferential creditor for £50. — 
Re Morison (G. H.) & Co., Ltd. (1912), 100 L. T. 
731. 

3519. Editor of periodical — Con- 

tributors.] — The articles of a co. that published a 
weekly periodical provided that no director should 
be disqualified by his office from contracting with 
or being employed by the co. in the capacity of 
contributor, editor, or otherwise ; & that a director 
might hold any other office or place under the co. 
in conjunction with his office of director. It. was 
a director of the co. & was also appointed dress 
editress of the periodical at a fixed salary per 
annum , & her duties occupied practically the whole 
of her time. H. was employed by tho co. at a 
fixed salary per annum to supply fashion drawings 
for the periodical, Sc the co. had the first call on 
her services & her work occupied most of her time, 
but occasionally she did work for other publishers. 
P. was employed by the co. at a fixed salary per 
annum to supply weekly articles Sc other informa- 
tion for the periodical, but she also wrote for other 
publishers. R., H., & P. claimed to be preferential 
creditors of the co. for arrears of salary due to 
them respectively at the commencement of the 
winding up: — Held: (1) having regard to the 
articles of the co., R-.’s office of directoi did not 
preclude her employment in any other capacity, 
Sc she was a “ clerk or servant ” of the co. within 
the meaning of the above sub-sect., Sc was there- 
fore entitled to preferential payment ; (2) H. & P. 
were merely contributors to the periodical Sc not 


“ clerks or servants ” of the co. within the meaning 
of the sub-sect. Sc were therefore not entitled to 
preferential payment. — Re Beeton & Co., Ltd., 
[1913] 2 Ch. 279 ; 82 L. J. Ch. 404 ; 108 L. T. 

918; 57 Sol. Jo. 020; 20 Mans. 222. 

Annotation: — As to (2) Reid. University of London Press, 
Ltd. v. University Tutorial Press, Ltd., [1910] 2 Cli. 601. 

Secretary.] — See No. 3558, post 

.] — Compare No. 3510, ante ; Bank- 
ruptcy & Insolvency, Vol. IV., pp. 475-477, 
Nos. 4289-4314. 

8520. Offloer — 1862 Act, s. 185 — Banker.] — 

Upon a motion that the National Bank, Sc three of 
its directors, might be ordered to pay to the 
liquidators of the co. a sum of £5,000, alleged to 
have been improperly paid out of the funds of the 
co. as an inducement to the bank to open an 
account with the co. : — Held : the payment for 
opening an account with the banker was a mis- 
appropriation of the funds of the co., but as there 
was no direct proof that this money was paid by 
the co. the ct. could make no order, upon a motion 
under the above sect, for its restoration ; & the 
ct. being of opinion that a banker was not an 
officer of the co. within the sect, of the Act, no 
order could be made under that sect, against the 
directors. — Re Imperial Land Co. op Marseilles, 
Re National Bank (1870), L. R. 10 Eq. 298 ; 
39 L. J. Ch. 331. 

Annotations : — Consd. Re General Provident A ssce., Ex 72 - 
National Bank (1872), L. R. 14 Eq. 507. Reid. Re Great 
Western Forest of Doan Coal Consumers Co., Carter’s 
Case (1886), 31 Ch. D. 496 ; Re Western Counties Steam 
Bakeries & Milling Co., [1897] 1 Ch. 617 ; Re Carpenter 
& Bristol Corpn., [1907] 2 K. B. 617. 

3521. .] — A co. deposited certain 

deeds with a bank as collateral security for bills 
under discount, but the deposit was not accom- 
panied with the formalities required by the co.’s 
arts, of assocn. upon making a charge or mtge., 
nor was the security registered under 1802 Act, 
s. 43. At the time of the winding up of the co. 
they were indebted to the bank for a bill which 
had been discounted for the co., & also for certain 
other bills which had not been discounted for the 
co., but which had been deposited with the bank 
to secure advances made to various persons. 
The securities comprised in the deeds having been 
realised, there remained in the banker’s hands a 
balance after satisfying the bill which had been 
discounted for the co. themselves : — Held : the 
deposit of the deeds constituted a valid mtge. Sc 
the bankers, not being officers of the co. within 
the meaning of the above sect., were not bound to 
see that the formalities required by the arts, of 
assocn. Sc by 1802 Act, were complied with. — Re 
General Provident Assurance Co., Ex p. 


Smelting & Reducing Co., Ltd. 
(1887), 13 V. L. R. 896.— AUS. 


ft. Clerk — Bookkeeper — Auditor.] 
— In Cos. Ordinance, s. 154, the word 
“ clerk ** Includes a bookkeeper who 
works under Instructions given by the 
general manager, but not an auditor 
working under a contract under which 
much. If not all, of his work might be 

P erformed by bis employees . — Re 
ELLOWHEAD PASS COAL & COKE CO„ 
Ltd., [1917] 2 W. W. R. 985; 12 Alta. 
L. R. 144.— CAN. 


f. Clerk or other person — Com- 
mercial traveller ,] — A commercial 
traveller Is of the class of “ clerks or 
other persons ” mentioned in Dominion 
Winding-up Act, s. 70, & it makes no 
difference that the traveller is paid 
commission on his sales instead of a 
straight salary, he is still within the 

S referred class.— Re Hartwick Fur 
o., Murphy’s Claim (1914), 26 
U. W. R. 859 ; I 6 0. W. N. 363 ; IT 
S. L. K. 863.— CAN. 


g. Servant — Sales agent.] — A To- 
ronto selling agent of a Cobourg co. 
is paid a commission on sales while not 
an officer of the deft. co. is a ** servant ” 
thereof. — Clarke Sc Monds v. Pro- 
vincial Steel Co. (1913), 24 O. W. R. 
287: 4 0.W.N.991; 9 D. L. R. 803.— 
CAN. 

h. Mine superintendent — Mine 

physician.] — In Cos. Ordinance, s. 54, 
the word ** servant ” may include a 
mine superintendent whose authority 
is much restricted, Sc a mine physician, 
the word ** clerk M Includes a book- 
keeper who works under instructions 
given by the general manager, but not 
an auditor working under a contraot 
under which much, if not all, of his 
work might be performed by his em- 
ployees.— Re Yellowhead Pass Coal 
& Coke Co., Ltd., [1917] 2 W. W. R. 
985. — CAN. 

k. Officer — ’Engine driver.] — Held : 
an engine driver Sc paymaster of a 
railway co. are not officers within 


R. S. O., o. 60, s. 156. — McLean v . 
Great Western By. Co. (1878), 7 
P. R. 858.— CAN. 

l. .] — A rule of deft. 

co. provided that tho driver of a 
“ light engine ” has all the responsi- 
bilities of a conductor in cases where 
a train of cars is attached to the 
engine : — Held : the driver of the light 
engine which knocked down Sc killed 
the man for whoso death the action 
was brought, was an officer of the co. — 
Leach v. Grand Trunk Ry. CO. 
(1890), 13 P. R. 467.— CAN. 

m. Assistant editor.] — The 

assistant or sub -editor of defts. is an 
officer of the co. — M aitland v. Glob® 
Printing Oo. (1883), 9 P, R. 870.— 
CAN. 

n. Former director &* vice" 

president.] — A person described in the 
summons as “ formerly a director St 
vice-president of the oo./* is an 
“ offloer of the oo.” within Ord. 40, 
r. 44 .— Hamilton v t Stewuokb Val- 
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National Bank (1872), L. R. 14 Eq. 507 ; 41 
L. J. Ch. 828 : 27 L. T. 433 ; 20 W. R. 939. 
Annotations : — Retd. Re General South American Co. 

(1876), 2 Oh. D. 337 ; Re Gw«son, Christison v. Bolam 

(1887), 36 Ch. D. 223. Mentd. Pile v. Pile (1876), 23 W. It. 

440. 

Secretary .] — See No. 3559, post. 

Solicitor.] — &eeNos. 3818, 3619, post; 

Building Societies, Vol. VII., p. 460, No. 34. 

See , now, 1908 Act, s. 215. 

1908 Act, s. 21 5-— Auditor.] — See Nos. 3656- 

3658, post* 

3522. 1867 Act, s. 38 — Trustee for 

company.] — The directors of a co. received £1,000 
each from the promoter for becoming directors, 
but no notice of such contract appeared in the 
prospectus. In an action by a bondholder against 
the directors for a fraudulent concealment of the 
contract j — Held : the above sect, did not apply 
to the case of a bondholder ; So the action would 
not lie under the statute, against a trustee of the 
co. even if it had been brought by a shareholder 
as a trustee does not come under the word officer. — 
Cornell v. Hay, Cornell v. Massey, Cornell v. 
Torrens (1873), L. R. 8 C. P. 328 ; 42 L. J. 0. P. 
136 ; 28 L. T. 475 ; 21 W. R. 580. 

Annotations Mentd. Craig v. Phillips (1877), 7 Ch. 3). 249 ; 

Twycross v. Grant (1877), 2 C. P. D. 469; Sullivan v. 

Mitcalfe (1880), 5 C. P. D. 456. 

3523. Bankruptcy Act, 1883 (c. 52), s. 148 

— Any person bond fide chosen & authorised.] — 

Any person bond fide chosen by a co., So duly 
authorised under seal to be their agent for the 
signing So presentation of a petition in bkpcy. 
thereby becomes an “ officer ” of the co., for that 
purpose within the above sect, which provides 
that for all or any of the purposes of the Act a 
corpn. may act by way of its officers authorised 
in that behalf under the seal of the corpn. Thus a 
clerk in the employ of the co. so authorised though 
not in the ordinary sense an “ officer ” may sign 
a bkpcy. petition. — Re Tomkins So Co., [1901] 
1 K. B. 476 ; 70 L. J. Q. B. 223 ; 84 L. T. 341 ; 
17 T. L. R. 198 ; 8 Mans. 132 ; sub nom. Re 
Tomkins & Co., Ex p. The Debtor, 49 W. R. 
294 ; .45 Sol. Jo. 218, C. A. 

Annotation: — Consd. Re A Debtor (No. 28 of 1917), [19173 

2 K. B. 808. 

See , now, Bankruptcy Act, 1914 (c. 59), s. 149. 

See , also , No. 3477, ante , No. 3550, post . 

3524. Officer or servant — Expert employed for 
special investigation.] — Pltf. was at one time the 
managing director of a cotton spinning co., but 
the co. terminated his agreement of service So 
appointed B., who was an expert in cotton 
spinning, together with one W. to investigate the 
management So to make a report. Pltf. having 
brought an action against F., the chairman, it 


was compromised, So an order of ct. was made 
by which pltf. undertook not to commence any 
legal proceedings against any of the co.’s directors, 
officers, or servants in respect of any disputes 
between any of them So pltf. B. So W. made their 
report, So pltf. thereupon commenced against B. 
a libel action founded on statements in the report. 
On an application by F. the judge in chambers 
made an order for the discontinuance of the 
action against B. as being an action in respect of 
disputes between pltf. So the co.’s officers or 
servants : — Held : B. was not an officer or servant 
of the co. & therefore the order for the discon- 
tinuance of the action against him was wrong So 
must be reversed. — Openshaw v. Fletcher 
(1916), 32 T. L. R. 372, 0. A. 

3525. Servant — Manager & secretary of joint- 
stock bank.] — (1) Where directors of a joint-stock 
co. issue false So fraudulent reports to the public 
So the manager, secretary So other officers of the 
bank supply the detailed statements for such 
report, knowing them to be false, So that they are 
to bo used for purposes of deceit, So a third party, 
acting on such reports, purchases shares in the 
co. So suffers loss thereby, each of the officers of 
the co. who knowingly assisted in the fraud is 
personally liable to such third party for the loss 
caused by such misrepresentations in the report, 
though the report was signed only by the directors, 
& not by the subordinate officers. 

(2) The manager So secretary of a joint-stock 
bank, as well as the directors, are servants of the 
shareholders, So the manager So officers are equally 
liable for fraudulent reports, though not signing 
their names thereto, for the public in such cases 
give credit to the officers of the bank as much as 
to the directors. — Cullen v. Thomson (1802), 
6 L. T. 870 ; 26 J. P. 611 ; 9 Jur. N. S. 85 ; 4 
Macq. 424, H. L. 

Annotations : — As to ( 1) Distd. Peek v. Gumoy (1873), L. R. 

6 H. L. 377. Reid. Swift v. Winterbotham (1873b L. R. 

8 Q. B. 244 ; Weir v. Bell (1878), 3 Ex. D. 238 ; Burdett 

v, Horno (1911), 27 T. L. R. 402. Hs to (2) Held. Peek v. 

Gurney (1873), L. R. 6 H. L. 377. 

Secretary .] — See Nos. 3547-3549, post. 

See , also , Nos. 3517-3519, 3524, ante. 

3526. “ Staff ” — Managing director & chairman 
— Vice-chairman So secretary.] — (1) The directors 
of a co. passed a resolution “ that an increase of 
salary be given to the staff ” ; — Held : the word 
“ staff ” could not be taken to include the 
managing director, who was also chairman of 
the board, but did include the vice-chairman, who 
discharged the duties of the secretary. 

(2) Where a director purchased property without 
mandate from the co., So under such circum- 
stances as did not make him a trustee thereof for 


ley, eto., Ry. Co. & Dickie (1897), 30 
N. S. R. 166.— CAN, 

o. Attorney.] — An attorney 

appointed to represent a foreign co. 
In Ontario, In compliance with the Aot 
respecting the licensing of extra- 
provincial oorpns., 63 Viet, c, 24 (O), 
is an officer of the co. within the mean- 
ing of Con. Rule 430a, & may he 
examined under that rule. — McNeil 
v. Lewis Brothers (1908), 16 O. L. R. 
652 ; 12 O. W. R. 284.— CAN. 

p. District sales agent.] — A 

district sales agent of pltf. oo., dealing 
in agricultural machinery, although 
his duties were limited to finding pur- 
chasers for the oo.’s machinery, & that 
he had no authority to dose any sale 
or express authority to bind the oo. by 
oontraot : — Held he was an “ officer ” 
of the co, examinable for discovery, 
under rr. 201 et seq. — Nichols & 
Shepard Co. v . Skedanuk (1912), 21 

kW.D.R.401; 6 Alta, It, K. 110. — CAN. 


q. “ Nervante.”) — The word 

“ officer ” of a corpn. includes for pur- 
poses of examination for discovery 
omployees who are usually termed 
*• servants ” os distinguished from 
officials.— Elliott v. Holmwood & 
Holmwood, Ltd. (1915), 33 W. L. R. 
134 ; 9 W. W. R. 490 ; 22 B. C. R. 
335.— CAN. 

r. 1862 Act , s. 100— Holder 

of patents sold to company .] — A., the 
holder of oertain patents, hod sold 
them to a oo., & was under an obliga- 
tion to assign them to it, became its 
rrmn ag ing director. In a liquidation 
at the instance of a creditor of the co. 
the liquidator presented a note under 
1862 Aot, s. 100, craving the ct. to 
ordain A. to assign the patents to him. 
A. maintained that the petition was 
incompetent, in that he was not an 
offloer of the company : — Held : A. 
was an offloer of the oo. in the sense of 
the sect. — D unlop v. Donald (1893), 


21 R. (Ct. of Sess.) 125 ; 31 Sc. L. R. 
101 ; 1 S. L. T. 303 —SCOT. 

s. Other officer or servant — Local 
agent.] — A local agent of an insurance 
co. may bo examined for discovery as 
an “ other officer or servant ” under 
Ord. 31 A, r. 370 C (2). — Yamashita 
v. Hudson Bay Insurance Co., [1918] 
3 W. W. R. 671.— CAN. 

t. Member or officer — Editor — Chief 
reporter .] — Where the proprietors of 
newspaper are a limited co., neither 
tho editor nor the ohief reporter is “ a 
member or offloer ” of the oo. within 
the meaning of Ord. XXXI, r. 5.— 
Murray v. Northern Wbio, Ltd. 
(1911), 46 I. L. T. 77.— IR. 

a. Agent for officer — 1908 Act f 
8 . 164 — Accountant .] — An accountant 
who has received oertain books & 
papers of a co. for the purpose of pre- 
paring a balance sheet of the oo.’s 
affairs is not “ an agent or officer of 
the co.” within 1908 Aot, s. 164.— 
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vants: Sub -sect. C. <fc D.} 

the co., & thereafter resold the same to the co, 
at a profit : — Held : whether or not the co. was 
entitled to a rescission of the contract of resale, 
it was not entitled to affirm it Sc at the same time 
treat the director as trustee of the profit made. — 
Burland v . Earle, [1902] A. C. 83 ; 71 L. J. P. C. 

1 ; 85 L. T. 553 ; 50 W. R. 241 ; 18 T. L. R. 41 ; 
9 Mans. 17, P. C. 

Annotations : — As to (2) Consd. Cook v. Deeks, [1916] 1 A. C. 
554. Bold. Campbell v. Australian Mutual Provident 
Soc. (1908), 77 L. J. P. C. 117 ; Dominion Cotton Mills 
Co. v. Amyot, [1912] A. C. 546 ; Jacobus Marler Estates 
v. Marler (1913), 85 L. J. P. C. 167. n. ; Foster v. Foster, 
[1916] 1 Ch. 532. OenerallVt Mentd. Normandy v. Ind, 
Ooope, [1908] 1 Ch. 84; Kirsopp v. Highton (1911), 28 
T. L. R. 129 ; I. R. Comrs. v. Blott, I. R. Comrs. v. 
Greenwood, [1921] 2 A. C. 171. 

B. Appointment and Dismissal . 

3527. Appointment — Servant formerly in employ- 
ment of members — Effect of conversion of business 
into company.] — Where pltf. was engaged by 
defts. who afterwards formed themselves into a co., 
Sc pltf. after the expiration of his first engagement 
continued in the service of the co., defts. could only 
be liable as a co., & not as individuals, though 
practically they were the co. — Sequelin v. 
Terrell (1867), 16 L. T. 537, N. P. 

3528. Dismissal — Effect of winding-up order — 
Notice of discharge.] — An order for the winding up 
of a co. is notice of discharge to the servants of 
the co. — Re General Roiling Stock Co., 
Chapman’s Case (1866), L. R. 1 Eq. 346 ; 35 
Beav. 207 ; 12 Jur. N. S. 44 ; 55 E. R. 874. 

Annotations: — Difltd. Re English Joint Stock Rank, Ex p. 
Harding (1867), L. R. 3 Eq. 341. Folld. 1 He Oriental 
Bank Corpn., MacDowall’s Case (1886), 32 Ch. D. 366. 
Refd. Reid v. Explosives Co. (1886), 56 L. J. Q. B. 68. 

3529. Where business continued 

& servants employed.] — Although where the 
business of a co. is wholly at an end, a winding-up 
order may be notice of discharge to the servants 
of the co. from the date of the order ; yet where the 
business is continued after the winding up, & 
the former servants are actually employed, the 
old contract between the co. Sc its servants con- 
tinues in force, & notice of discharge must be given 
pursuant thereto. — Re English Joint Stock 


Bank, Ex p. Harding (1867), L. R. 3 Eq. 341 ; 
15 L. T. 528. 

Annotations : — Distd. Re Oriental Bank Corpn., MacDowall’s 
Case (1886), 32 Ch. D. 366. Consd. Reid v. Explosives Co. 
(1886), 56 L. J. Q. B. 68. 

3530. Where business not con- 

tinued but servants employed on analogous duties.] 

— The rule that an order for winding up a co. 
operates as a notice of discharge to the servants 
when the business of the co. is not continued after 
the date of the order, applies though the liquidator 
without continuing the business employs the 
servants in analogous duties with a view to 
reconstruction . — Re Oriental Bank Corpn., Mac- 
Dowall’s Case (1886), 32 Ch. D. 366 ; 65 L. J. Ch. 
620 ; 54 L. T. 667 ; 34 W. R. 529. 

Annotation: — Folld. Reid v. Explosives Co. (1886), 56 
L. J. Q. B. 68. 

3531 . Effect of voluntary winding up — 

Discharge.] — A resolution for the voluntary 
winding up of a limited co. does not operate as a 
notice of discharge to the servants of the co. — 
Midland Counties District Bank, Ltd. v . 
Attwood, [1905] 1 Ch. 357 ; 74 L. J. Ch. 286 ; 
92 L. T. 360 ; 21 T. L. R. 175 ; 12 Mans. 20. 

Annotations : — Consd. Ileigato v. Union Manufacturing Co. 
(Ramsbottom), [1918] 1 K. B. 592. Refd. Re Havana 
Exploration Co. (1915), 85 L. J. Ch. 174. Mentd* 
Robinson Printing Co. v. Chic, [1905] 2 Ch. 123. 

3532. .] — By an agreement dated 

Dec. 27, 1915, & made between pltf. & a limited 
co., which carried on business in L., in consideration 
of pltf. subscribing for £1,000 in shares of the co. 
Sc of introducing to the co. certain new classes of 
goods to be manufactured by them, the co. 
appointed him their sole agent in the United 
Kingdom, India, Sc the Colonies for the sale of 
those goods for the term of seven years, if the agent 
should so long live, Sc thereafter until the agree- 
ment should be determined by six months’ notice 
on either side. The agent was to use his best 
endeavours to obtain orders for the co.’s goods at 
prices to be from time to time agreed upon, Sc all 
orders obtained by the agent were at once to be 
communicated to the co., who upon approving 
or rejecting the same were to inform the agent 
thereof Sc who were to carry out such orders as 
were accepted without undue delay ; Sc the agent 
was not definitely to accept orders for the co., 
but only subject to confirmation & acceptance 


Findlay (Liquidator of Scottish 
Workmen’s Assurance Co., Ltd.) v. 
Waddell, [1910] S. C. 670,— SCOT. 

b. Person employed — Bank pre- 
sident .) — A bank president is examin- 
able for discovery as a person “ em- 

S loyod ” by the bank within r. 234. — 
arter v. Great West Lumber Co., 
[1919] 3 W. W. R. 901.— CAN. 

o. Labourer , servant , or apprentice 
— Manager of mining company.) — A 
manager of a co. is not a labourer, 
servant or apprentice within Ontario 
Mining Companies Incorporation Act, 
R. S. O. c. 197, s. 8. — Herman v. Wil- 
son (1900), 20 C. L. T. 382 ; 32 O. R. 
60.— CAN. 

PART III. SECT. 29, SUB-SECT. 1.— B. 

d. Appointment — Election of officers 
— Purchase of shares for voting pur- 
poses ). — An election of officers ob- 
tained by a trick or artifice cannot 
be oonsidored a bond fide election, but 
when shares have been actually pur- 
chased Sc paid for, the fact of their 
being purchased with a view to in- 
fluence the election is no objection. — 
Toronto Brewing & Malting Co. v. 
Blake (1882), 2 O. R. 175.— CAN. 

, •. By directors — Confirma- 

tion ,) — Pltf. brought action to recover 
92,500 for a year’s salary as mineralo- 


gist for defts., a mining co. Pltf. was 
a director of the co. during tho whole 
of tho same year, & relied upon a 
resolution of the first board of directors 
of the co. appointing him mineralogist 
Sc fixing his salary. At a meeting of 
shareholders, held immediately after the 
meeting of tho directors at which the 
resolution was passed, the minutes of 
the directors' meeting were approved, 
confirmed, & adopted. Several other 
meetings of both shareholders & direc- 
tors wore held, on the same day, & a 
new board of directors was elected. 
The now board met & the minutes of 
their mooting contained an entry that 
“ the minutes of the meetings of the 
directors Sc shareholders held previous 
to this meeting were laid before the 
meeting Sc were gone over, considered. 
Sc approved.” These minutes & the 
minutes of the last meeting of share- 
holders were signed by all the directors 
& shareholders, except ono. Evidence 
was given by some of the persons 
present at the meetings, which went 
to show that the resolution was not 
read to the directors Sc shareholders 
who signed the minutes. Defts. denied 
any knowledge of any contract of 
hiring or of service rendered : — Held : 
In tho absence of any statutory pro- 
vision that the consent of the share- 
holders individually la equivalent to 
tbe confirmation of a bye-law at a 


general meeting, tho signing of tho 
minutes by all the shareholders but 
one, assuming that they knew at the 
time that they wero confirming the 
resolution, was not a compliance with 
cither the letter or spirit of Ontario 
Companies Act, 7 Edw. VII. c. 34, s. 88. 
— Bartlett v. Bartlett Mines (1911), 
19 O. W. R, 893 ; 24 O. L. R. 419 ; 

2 O. W. N. 1509.— CAN. 

3528 i. Dismissal — Effect of winding- 
up order — Notice of discharge.) — An 
order for tho winding-up of a co. is 
notioo of discharge to all the employees 
of a co.. Sc such employees’ salaries 
therefore cease on the date of tho wind- 
ing-up order. — Re City Cold Storage 
Co., Goth’s Cask (1916), 35 W. L. R. 
135 ; 11 W. W. R. 135.— CAN- 

3528 ii. .] — Tbe pass- 

ing of a resolution to wind up a co. 
operates as notice of dismissal to tho 
co . ’s servants. Circumstances may exist 
which would amount to a waiver of 
such implied notice, or which would be 
evidence of a new agreement between 
the liquidator Sc the servant ; but clear 
Sc satisfactory evidence is necessary to 
establish such a case. — Re Forster & 
Co., Ex p. Schumann (1887), 19 
L. R. Ir. 240.— IR. 

f. Effect of appointment of 

receiver <& manager.) — The appoint- 
ment of a receiver 8c manager of tho 



Part III. Companies under Companies (Consolidation) Act, 1908, etc. 537 


by the co» sucb confirmation or acceptance not 
to be unreasonably withheld. The co. were to 
pay the agent a commission upon the invoiced 
prices of all goods delivered by the co. & duly paid 
for by the respective purchasers. A few months 
afterwards the co. required fresh capital, & they 
applied to pltf. to assist them in finding it, telling 
tSS . • °therwise they would have to close down. 
Pltf. tried to do so, but failed. The co. then asked 
pitf. to give up the agency for the M. district, 
telling him that he would have to “ stand down ” 
so far as that district was concerned, in which case 
they thought that they could find the necessary 
capital, but he refused. The co. thereupon, 
being insolvent, passed resolutions for voluntary 
winding up & ceased to do business through pltf., 
& eventually sold their business. In an action 
to recover damages for breach of the agreement to 
employ pltf. as their agent for the seven years : — 
Held : the agreement was to employ pltf. as agent 
for the seven years, & a term could not bo implied 
to the effect that the co. could terminate the 
agency at any time by ceasing to carry on their 
business ; & the circumstances, coupled with the 
voluntary winding up, showed a repudiation by 
co. of the agreement, & they were therefore 
liable in damages for the breach. — Reigatk v. 
Union Manufacturing Go. (Ramsbottom), T19181 
I K. B. 592 ; 87 L. .T. K. B. 724 ; 118 L. T. 479, 
0. A. 

Manager.] — See No. 3588, post. 

Effect of appointment of receiver & 


3533. 


manager by the court in debenture-holders’ action- 
Discharge.] — The appointment of a receiver & 
manager of a co. by the ct. at the suit of debenture- 
holders has the effect of discharging the officers 
& servants of such co. so as to entitle them to bring 
an action against the co. for wrongful dismissal. — 
Reid v. Explosives Co. (1887), 19 Q. B. D. 264 ; 
56 L. J. Q. B. 388 ; 57 L. T. 439 ; 35 W. R. 509 ; 
3 T. L. R. 588, 0. A. 

Annotations : — Consd. Midland Counties District Bank v. 
Att-wood, 11905] I Cli. 357 ; Measures v. Measures, [1910] 
JCh. 248 ; Whinney v. Moss S.8. Co., [1910] 2 K. B. 813. 
DJStd. Parsons v. Sovereign Bank of Canada, [1913] A. C. 

Consd. Re Vulcaan Coal Co., Harrison v. Harbottle, 
[1922] 2 Ch. (50. Mentd. Turner v. Goldsmith (1891), 60 
m* /• 247 ; De Grelle *>• Bull & Ward (1894), 10 

T. L. R. 198 ; Robinson Printing Co. v. Cldc, [1905] 2 Ch. 

1 Urn 


3534. 


Effect of appointment of receiver- 


Power of dismissal.] — A receiver & manager of a 
co. cannot annul the contracts of the co., & the 
servants of the co. do not ipso facto become his 
servants on his appointment. 

It was said that this occupation of the co. was 
at an end because the receiver had power to 
discharge servants & annul contracts & to do 
various things that were mentioned. A receiver 
has no power at all to annul any contract, I mean 
a contract which has to be continued for any 
definite period. It was the co., & the co. only, 
that could discharge the servants who were in their 
service under such contracts (Lopes, L.J .).— Re 
Marriage, Neave & Co., North of England 
Trustee, Debenture & Assets Corpn. v. 
Marriage, Neave & Co., [1896] 2 Ch. 663 ; 65 
L. J. Ch. 839 ; 75 L. T. 169 ; 60 J. P. 805 ; 45 
W. R. 42; 12 T. L. R. 603; 40 Sol. Jo. 701, 
C. A. 

^nuoeofions Q :-~Apprvd. Whinney v, Moss S.S. Co., [1910] 

^Grosbie, Johnson & Hughes v. 
Crosbie (1909), 74 J. P. 25; National Provincial Bank 
v. United Electric Theatres (1915), 85 L. J. Ch. 106. 


C. Remuneration. 

3535. What remuneration may be paid — Gratuity 
to widow & family.] — A resolution by a meeting of 
proprietors of a bank authorising the directors 
to pay a half-yearly pension for five years for the 
benefit of the family of a deceased officer : — Held : 
intra vires . — Henderson v. Bank of Australasia 
(1888), 40 Ch. D. 170 ; 58 L. J. Ch. 197 ; 59 L. T. 
856 ; 37 W. R. 332 ; 4 T. L. R. 734. 

Annotations : — Mentd. He Quebrada Ry. Land & Copper Co. 
(1889), 40 Ch. D. 363 ; Evans v. Brunner, Mona, [19211 
1 Ch. 359. 


3536. 


Pension.] — (1) Where the arts, fix 


the remuneration of directors & provide that the 
co. may by resolution in general meeting grant to 
the directors any additional remuneration, it is 
ultra vires the directors to grant a retiring pension 
to a managing director. 

(2) One or more shareholders of a co. cannot sue 
in respect of irregular or unauthorised acts of the 
directors which would be valid if done with the 
approval of the majority of the shareholders or are 
capable of being confirmed by the majority. 

(3) The executive of a trading co. may, unless 
expressly prohibited, grant a pension to a retiring 
officer or servant. — Normandy v. Ind, Coope & 
Co., Ltd., [1908] 1 Ch. 84 ; 77 L. J. Ch. 82 ; 
97 L. T. 872 ; 24 T. L. R. 57 ; 15 Mans. 65. 

Annotation : — As to (2) Refd. Foster v. Foster, [1916] 1 Cl). 

532. 

Compare Clubs, Vol. VIII., pp. 514, 515, Nos. 
60, 61. 

Remuneration based on commission — Calculation 
of profits.] — See No. 3498, ante , Nos. 3594-3599, 
post , & compare Nos. 4008, 4011, post. 

3537. Who liable for — Agreement excluding 
personal liability of members — Liability in winding 
up not diminished.] — A., who had been appointed 
secretary to a joint-stock co. at a yearly salary to 
commence on Mar. 25, 1848, signed an agreement 
that no director or shareholder of the co. should 
be personally responsible for the salaries of any 
of the officers ; & that no officer should be paid 
for his services until a sufficient sum should be 
obtained, by the funds of the co. for that purpose. 
An order for winding up the co. was made on 
Feb. 23, 1850 ; — Held : the agreement did not 
exonerate the shareholders from liability to con- 
tribute as members of the co. to the payment of 
arrears of salary due to the secretary ; & though 
he was not in strictness entitled to more than a 
portion of his salary for the second year, yet, as 
he had served for nearly the whole of that year, 
it was but reasonable to allow him his salary for 
the whole of it . — Re Independent Assurance 
Co., Cope’s Case (1850), 1 Sim. N. S. 54; 20 
L. J. Ch. 28 ; 16 L. T. O. S. 168 ; 61 E. R. 21. 
Annotation : — Retd. Re Anglo -Californian Gold Mining Co. 

(1867), 37 L. J. Ch. 78. 

Proof in winding up — Whether claim to salary 
preferential.] — See £lect. 36, sub-sect. 11, D. (d), 
post . 

D. Rights , Powers and Liabilities. 

3538. Rights — Servant formerly employed by 
members — Re-engaged on formation of company.] 
— Sequelin v, Terrell, No. 3527, ante . 

3539. Powers — To bind company — Act beyond 
scope of employment — Statement as to effect of 
deed.] — Cos. have been held bound, in some causes, 
by the acts of their directors acting in the due 
execution of their powers ; but it has never yet 


assets of a co. operates as a discharge 
of the co.’s servants. — R olfe v. 
Canadian Timber Sc Saw Mills, Ltd. 
1900), 12 B. C. R. 363.— CAN. 


PART III. SECT. 29, SUB-SECT. 1. — D. 

g. Powers — To bind company — 
Agreement to avoid seizure of goods ,) — 


A bank having executions against a 
ry. co. in the hands of the sheriff, the 
secretary of the co., in order to avert 
a seizure of a quantity of railway iron. 
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been held, that an officer of a co. misrepresenting 
the effect of a deed, which it was no part of his 
duty to expound, could release the party signing 
from his liability to contribute (Wood, V.-C.). — 
Re Athen^um, etc. Society, Sheffield’s Case 
( 1859), John. 451 ; 28 L. J. Oh. 825 ; 32 L. T. O. S. 
310 ; 5 Jur. N. S. 210 ; 7 W. R. 214 ; 70 E. R. 
499. 

3540. Refusal to act on 

authority.] — A clerk of an incorporated co. 
authorised to act in the matter of delivering up 
pltf.’s goods to him, refused to deliver them up, 
on being applied to by pltf. for them, without a 
written order for the delivery : — Held : he had 
no right to attach such a condition before delivering 
them up, & tliis was such a refusal to deliver as 
would bind the co. — B arnett v . Crystal Palace 
C o. (1861), 2 F. & F. 443 ; 4 L. T. 403. 

See, generally , Agency, Vol. I., pp. 592 et seq. t 
Nos. 2269 et seq. 

To present bankruptcy petition.] — See , 

Bankruptcy & Insolvency, Vol. IV., pp. 110, 
111, 126, Nos. 992, 997, 1149, 1150. 

3541. Liabilities — Broker — Application of funds 
on instructions from directors — Breach of trust.] — 

The directors of a banking co., whose arts, of 
assocn. provided that the directors might, without 
any authority from the shareholders, “ sell or 
dispose of any of the property of the co.” paid out 
of the funds of the co. £500 to H., a stockbroker, 
being the amount of the premium on 1,000 shares 
of the co. purchased by him in the market, at the 
request of the directors, for F., whom they had 
requested to join the board. The co. was wound 
up, & a suit was instituted on its behalf by the 
official liquidator against H., to which neither 
the directors nor F. were made parties, to recover 
from him the £500, on the ground that it was a 
breach of trust by the directors of which H. had 
notice : — Held : as the whole transaction could 
not now be annulled, nor the parties be replaced 
in their former position, such a suit could not 
be entertained. — L ondon, Hamburgh & Con- 
tinental Exchange Bank v . Henry (1868), 
L. R. 7 Eq. 334. 

Annotation : — Reid. Re London, Hamburg & Continental 

Exchange Bank, Zuluota’s Claim (1870), 5 Ch. App. 444. 

3542. Breach of duty resulting in mis- 

application of assets — Summary proceedings under 
1890 (Winding up) Act, s. 10.]— It is the duty of 
an auditor to bring to bear on the work he has to 
perform that skill, care, and caution which a 
reasonably competent, careful, and cautious 
auditor would use ; but he is not bound to be 
suspicious nor is he to be held liable for not 
detecting fraud where is nothing to arouse his 
suspicions or for relying on the representations of 
trusted, and competent servants of the company. 

The object of above Act, like 1862 Act, s. 165, 
is to furnish a summary remedy for recovery of 
the company’s assets. It covers any breach of 
duty by an officer of the co. in his capacity 
of officer resulting in any improper misapplication 
of the assets or property of the co., but not every 
actionable wrong by an officer as such. — Re 


Kingston Cotton Mill Co. (No. 2), No. 3661, 
post. 

See, now , 1908 Act, s. 215, &, generally , Sect. 36, 
sub-sect. 10, C., post 

3543. Where company struck of! register — 

Neglect to send In annual return — Personal liabilities 
remain.] — Where a co. neglects to send to the 
Registrar of Joint-Stock Cos. the annual return 
required by 1862 Act, s. 26, as amended by 
Companies Act, 1900 (c. 48), s. 19, & the Registrar 
strikes the name of the co. off the register under 
Companies Act, 1880 (c. 19), s. 7 (4), as a defunct 
co., the ct., upon an application under 1880 Act, 
s. 7 (5), to restore the name to the register, has 
no power to impose a penalty as a condition of 
restoring the name. By 1880 Act, s. 7 (4),. the 
effect of striking the name of a co. off the register 
is to dissolve the co., but the personal liability 
of its officers for the engagements made as its 
agents is preserved, & the mere restoring of the 
name to the register does not relieve them from 
that liability. To relieve them from liability the 
ct. must make an order under sect. 7 (5). — Re 
Brown Bayley’s Steel Works, Ltd. (1905), 
21 T. L. R. 374. 

See , now , 1908 Act, s. 242 (5). 

3544 . For criminal acts of subordinates — 

Sale of beer by carman — Licensing Act, 1872 
(c. 94), s. 3.] — Resp., who was the secretary of 
a brewery co. & had been appointed receiver &> 
manager of it, was granted a licence to sell beer 
by retail at the brewery premises. He gave the 
draymen, who were under his control, orders 
never to deliver beer unless an order for it bad 
been received by the co. at their office, & he took 
every care to prevent a violation of this order. 
The beer was sold for cash on delivery, the dray- 
men being authorised to receive payment. None 
of the crates of beer bore the name of the customer 
for whom the beer was loaded on the van, there 
being no appropriation to any particular customer. 
A drayman sold beer on a certain occasion to a 
person at his own house who had not previously 
ordered it, & who paid the drayman for it. ReSp. 
was charged with selling beer at an unlicensed 
place contrary to the above sect. : — Held : as 
the sale by the drayman was made without 
authority, resp. was not liable. — Boyle v. Smith, 
[1906] 1 K. B. 432 ; 75 L. J. K. B. 282 ; 94 L. T. 
30; 70 J. P.115; 54 W. R. 519 ; 22 T. L. R. 200 ; 
21 Cox, C. C. 84, D. C. 

Annotation : — Mentd. Elder v. Bishop Auckland Co-op. 

Soc. (1917), 86 L. J. K. B. 1412. 

3545. Notice to clerk — In charge of office in 
absence of secretary — Whether notice to company.] 

— In the absence of evidence to the contrary the 
ct. will infer that a clerk in the registered office of 
a co. is, during business hours, & whilst the 
secretary is absent, so far in charge of the office 
that he has authority to receive a notice so as 
to make it a communication to the co. — JRe 
Brewery Assets Corpn., Truman’s Case, [18941 
3 Ch. 272 ; 63 L. J. Ch. 635 ; 71 L. T. 328 ; 43 
W. R. 73 ; 38 Sol. Jo. 602 ; 1 Mans. 359 ; 8 R. 
508. 

See, further , Building Societies, Vol. VII., 
p. 465, No. 64. 


signed a letter agreeing that the bank, 
out of moneys coining to their hands 
from certain garnishee proceedings 
taken by the bank against debtors of 
the co., might retain “ a sufficient 
amount fully to cover all youf golr.’s 
costs, oharges, & exponses, against 
you or against you & us, as between 
attornoy & client or otherwise ; as well 
as the costs, charges, 6c expenses of 


your bank, of what nature ' or kind 
soever, Sc after the payment of such, in 
the second place, to hold the surplus, 
if any. to apply on your executions 
against us.” This letter was signed 
without any authority from tho board 
of directors of the co., although two 
members of the board were aware of 
it, 6c one of them, the vioe-president 


of the co. f authorised it : — Held : no 
such an act as the officers of the oc 
were authorised in the discharge c 
their duties to perform; ■& althoug] 
the bank granted the time asked foi 
they could not enforce payment of th 
amounts stipulated for. — H amilton 4 
Port Dover Ry. Oo. v. Gore Ban] 
(1878), 20 Gr. 100.— -CAN. 
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Bub-sect. 2. — The Secretary. 

A . Appointment and Position . 

3546. Appointment — Agreement with promoters 
before company incorporated — Confirmatory resolu- 
tion by directors under powers in articles.] — The 

f >romoters of a co., before its registration, entered 
nto an agreement with B. to appoint him secretary 
to the intended co. for a period of five years on 
condition of his taking a certain number of shares. 
B. did so. He, & all the promoters, signed the 
memorandum & arts, of assocn. by the latter of 
which five of the promoters were appointed 
directors, & power was given to the directors to 
enter into an agreement with B. in the terms of 
the previous agreement. At the first meeting of 
the directors, a resolution was passed confirming 
the previous agreement with B. Before the 
expiration of the period of five years the co. went 
into liquidation : — Held : the directors* resolution 
did not constitute a new contract, but was merely 
an attempt to ratify a contract made before the 
formation of the co., & this the co. could not do ; 
the mere signature of the arts, by the parties to 
the previous agreement did not put B. in any 
better position, & as there was no binding contract 
with the co. for the appointment for five years, 
B. had no claim in the winding up for damages 
for the termination of his office as secretary, but 
had a claim by way of quantum meruit for such 
work as he had done . — lie Dale & Plant, Ltd. 
(1889), 01 L. T. 206 ; 5 T. L. R. 585 ; 1 Meg. 
338. 

3547. Position — Whether servant of directors or 
company.] — The secretary of a joint-stock co. 
is the servant of the directors of the co., who are 
presumed to have control over him as such, & 
this presumption is not rebutted by the circum- 
stance that the co. has ceased working. — Elmks 
v . Ogle (1851), 15 Jur. 180. 

3548 , Liability for misrepresentations.] 

— Smith v . Reed (1880), 2 T. L. R. 442, C. A. 

Annotation .—Reid. Firbank’s Exra. v. Humphreys, Mow- 
bray, etc. Charnwood Forest Ry. (1886), 3 T. L. R. 49. 

3549 , Liability for representations 

beyond scope of authority.] — The secretary of a 
co. is in the position of a servant, & has no power 
to bind the co. by representations beyond the 
scope of his instructions & duties. 

The secretary of a co. in order to assist a share- 
holder in carrying out a fraud, falsely certified 
that certificates of shares had been deposited with 
him to meet certain transfers, when in fact no 
such certificates had been deposited : — Held : 
the co. were not thereby estopped from denying 
the right of the proposed transferee to be put 
upon the register of shareholders. — Whiteciiurch 
(George), Ltd. v. Cavanagh, [1902] A. C. 117 ; 
71 L. J. K. B. 400 ; 85 L. T. 349 ; 50 W. R. 218 ; 
17 T. L. R. 740 ; 9 Mans. 351, H. L. ; revsg . S. C. 
sub nom . Cavanagh v. Whitechuroh (George), 
Ltd. (1900), 16 T. L. R. 303, C. A. 

Annotations : — Consd. Ruben v. Great Flngall Consolidated, 
[1904] 2 K. B. 712. Held. Tendring Hundrod Waterworks 
Co. v. Jones, [1903] 2 Ch. 615. Mentd. Hambro v. Bur- 
nand, [1903] 2 K. B. 399; Porter t>. Moore, [1904] 2 Ch. 
367 ; Comitti v. Maher (1905), 22 T. L. R. 121 : Anglo- 
American Oil Co. v . Manning, [1908] 1 K. B. 536 ; 
Malcolm, Bnmker v. Waterhouso (1908), 24 T. L. R. 854 ; 
Platt v. Rowe & Mitchell (1909), 26 T. L. R. 49 ; Lloyd 


v. Grace, Smith, [1911] 2 K. B. 489: Fry v. Smellie, 

[1912] 3 K. B. 282 ; Brandon v. Miohelham (1919), 35 

T. L. R. 617 ; Doey v. L. & N. W. Ry., [1919] 1 K. B. 623. 

See , also , No. 3325, ante . 

3550. Where no salary received — Whether 

disqualified as director as holding “ office ” under 
company.] — By the arts, of assocn. of a joint- 
stock co. it was provided that any director who 
should accept or hold any other office under the 
co. than that of manager, should thereupon be 
disqualified from being & should cease to be a 
director. A. had been appointed secretary at 
a salary, & whilst secretary he was elected a 
director, & appointed upon a committee to 
exercise certain powers of the directors ; from the 
time of his election he received salary as a com- 
mitteeman, but ceased to receive salary as secre- 
tary, though he continued to perform all the duties 
of the office : — Held ; A. did not hold an “ office ” 
under the co. so as to disqualify him from being 
party as a director to the making of a call. — 
Iron Ship Coating Co. v. Blunt (1808), L. R. 
3 C. P. 484 ; 37 L. J. C. P. 273 ; 16 W. R. 868 . 

3551. Fiduciary — Right to retain com- 

mission for placing shares.] — The secretary & solr. 
of a co. is in a fiduciary position towards the co. 
& therefore is not entitled, in a winding up, to 
retain any commission for shares allotted to a 
client even where it had been advertised that any 
one introducing a client as a shareholder would 
be allowed a commission on the shares allotted, 
& the solr. of the co. had expressly stipulated for 
the advertised commission, & it had been resolved 
at a board meeting that this commission should 
be paid to him . — Re Stapleford Colliery Co., 
Barrow’s Case (No. 2) (1880), 42 L. T. 12 ; 
28 W. R. 341. 

3552. When also vice-chairman — Member 

of staff.] — Burland v . Earle, No. 3526, ante . 

3553. Where secretary of two companies — 

Whether notice notice to both companies.] — Where 
a man acts as secretary of two cos., it is not true 
as a general proposition that a fact which comes 
to his knowledge as secretary of one co. is notice 
to him as secretary of the other co. from the mere 
existence of the common relationship. In order 
to make it notice, it must be shown that it was his 
duty to the first co. to communicate his knowledge 
to the second co . — Re Fenwick, Stobart & Co., 
Ltd., Deep Sea Fishery Co.’s, Ltd. Claim, 
[1902] 1 Ch. 507 ; 71 L. J. Ch. 321 ; 80 L. T. 193 ; 
9 Mans. 205. 

3554. Where member of partnership — 

Secretaryship belonging to partnership business — 
Partners not liable for frauds.] — Where a secretary- 
ship held by one partner is included in the partner- 
ship business, the partners of the secretary are not 
liable for fraud committed by him outside his 
duties as secretary. — Tendring Hundred Water- 
works Co. v . Jones, [1903] 2 Ch. 015 ; 73 L. J. 
Ch. 41 ; 52 W. R. 61 ; 19 T. L. R. 720. 

Annotation : — Mentd. Lloyd v. Graoe, Smith, [1911] 2 K. B. 

489. 

See, generally , Partnership. 

8555 . Whether “ manager ” — Under 1862 

Act, s. 26.] — Applt. was appointed secretary of a 
joint-stock co. registered on July 31, 1872. 

Before the formation of the co., applt. had entered 


PART III. SECT. 29, SUB-SECT. 2.— A. 

h. Appointment — Evidence o/.] — 
In an aotion for wages as seoret&ry of 
an incorporated oo., pltf. relied on 
defts. having used & paid for goods 
ordered by him, & having paid for 
work done for their benefit also by his 
direction. Before the goods were 
ordered, defts. had notified pltf. that 
he was not the secretary of the oo. : — 


Held : the payment by the oo. for the 
work 8c goods was not a recognition of 
the pltf.'s right to give the orders, or 
an acknowledgment that he was the 
seoretary of the oo. — Anslky v. 
Albert Mining Co. (1862), 10 N. B. R. 
5 (All.) 391. — CAN. 

8558 i. Position — Where secretary of 
two cont])anies — Whether notice notice to 
both companies .] — A fact which comes 


to the knowledge of a man as seoretary 
of one oo. is not notioe to him as secre- 
tary of another oo. from the mere 
existence of the common relationship. 
— Edmonton Portland Cement Co. 
v . Duplessis (1916), 34 W. L. R. 250 J 
10 W. W. R. 514. — CAN. 

k. Whether demand on secretary 

demand on company .] — A demahd upon 
a ry. co. to register the bonds was 
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Sect . 29 . — The secretary and other officers and ser- 
vants: Sub-sect. 2, A., B. & C . (a) & (5).J 

into several contracts to enable the co. to acquire 
patents to carry out its objects, & he was a con- 
tracting party to a subsequent agreement, dated 
Dec. 29, 1872. He called a general meeting of 
the directors which was held on Dec. 9, 1872, & 
on Jan. 13, 1874, he threatened to call a general 
meeting. No general meeting was held in the 
year 1873, & no list of members as required by 
above sect, was forwarded during that year : — 
Held: (1) there was evidence upon which applt. 
might bo held to be a “ manager,” liable within 
sects. 26 & 27, for not forwarding the list of 
members ; (2) inasmuch as he did not take any 
steps to call a general meeting in 1873, he could 
not defend himself against the information for 
not forwarding the list, by saying that no meeting 
had been held ; (3) a general meeting of the co. 
ought to be held once in each calendar year. — 
Gibson v. Barton (1875), L. It. 10 Q. B. 329 ; 
44 L. J. M. C. 81 ; 32 L. T. 396 ; 39 J. P. 628 ; 
23 W. It. 858. 

Annotations : — As to (1) Consd. Re Canadian Land Reclaim- 
ing & Colonising Co., Coventry & Dixons' Case (1880), 
14 Ch. I). 660; Re Western Counties Steam Bakeries & 
Milling Co., [18071 1 Ch. 617. Apld. R. v. Lawson, [1905] 
1 K. B. 541. As to (2) Apld. Edmonds t?. Foster (1875), 
45 L. J. M. C. 41 ; Park t\ Lawton, [19111 1 K. B. 588. 

See, now, 1908 Act, s. 26. 

3550, Whether person taking part in 

formation or promotion — 1890 (Winding up) Act, 
s. 10.] — H., in 1888, acted temporarily as secretary 
of a co. formed for the purchase of an hotel & 
gardens, the vendor of which had offered £2,000 
to him & other persons if they would form such a 
co. H. received £250 of this amount to the 
knowledge of the other persons, who became the 
directors & the date & parties to the agreement 
under which he took this profit w'ere stated in 
the prospectus issued to the public inviting share 
subscriptions. In May, 1894, the voluntary 
winding up of the co. was ordered to be continued 
under the supervision of the ct. A summons was 
taken out by the liquidator, under the above sect, 
asking that H. might be ordered to contribute to 
the assets £250 & interest as secret profit made 
by him in a fiduciary position, for which he must 
be held liable : — Held : although the facts showed 
that H. was in every sense of the words a “ person 
who had taken part in the formation or promotion 
of the co.,” within the above sect., yet there was 
no legal obligation on him to account to the 
co. for the money which he had received. — 
Be Sale Hotel & Botanical Gardens, Ltd. 


Ex p. Hesketh (1898), 78 L. T. 368 ; 46 W. R. 
617; 14 T. L. R. 344; 42 Sol. Jo. 416, C. A. 
Annotation : — Mentd. Re Olympia (1898), 78 I*. T. 159. 

See , now, 1908 Act, s. 215. 

3557. Whether clerk or servant — Pre- 

ferential Payments in Bankruptcy Acts, 1888 (c. 62), 
&1897 (c. 19).] — A secretary to a co. may be a 
“ clerk or servant ” within 1888 Act, s. 1 (1) (5), 
but a secretary who does not give his whole time 
to the service of the co., & discharges the general 
duties of his office by a clerk appointed & paid 
by himself is not a “ clerk or servant ” within the 
sect. — Cairney v . Back, [1906] 2 K. B. 746 ; 
75 L. J. K. B. 1014 ; 96 L. T. Ill ; 22 T. L. R. 
776 ; 50 Sol. Jo. 697 ; 14 Mans. 58. 

Annotations : — Mentd. Evans v. Rival Granite Quarries, 

[1910] 2 K. B. 979 ; Sinnott v . Bowden, [19121 2 Ch. 414. 

See, now, Bankruptcy Act, 1914 (c. 59), s. 331 
(1) (h), & compare 1908 Act, s. 209 (1) (b). 

3558. 1908 Act, s. 209 (1) (b ).]— Be 

Callender’s Paper Manufacturing Co. (1908), 
cited in Halsbury’s Laws of England, Yol. V., 
p. 518. 

Compare Nos. 3517-3519, ante. 

3559. Whether officer— Within 1862 Act, 

s. 165.] — Re Morvah Consols Tin Mining Co. 
McKay’s Case (1875), 2 Ch. D. 1 ; 45 L. J. Ch. 
148 ; 33 L. T. 517 ; 24 W. R. 49, C. A. 

Annotations : — Mentd. Re Western Canada Oil Land & 

Works Co. (1875), 45 L. J. Ch. 5 ; Phosphate Sewage Co. 

v. Hartmont (1877), 5 Ch. D. 394 ; Nant-y-glo & Blaina 

Ironworks Co. v. Grave (1878), 12 Ch. 1). 738 ; Re Ambrose 

Lake Tin & Copper Mining Co., Ex p. Taylor, Ex p. Mobs 

(1880), 14 Ch. D. 390 ; Hirsche v. Sims, [1894] A. C. 654. 

See, now, 1908 Act, s. 215. 

B . Remuneration. 

3560. Gift on termination of employment by 
shareholders — No remuneration by company — 
Whether assessable to Income tax.] — Applt. had 
been secretary & liquidator of a co. without any 
remuneration for his service, & on the termination 
of his employment he received a gift of money 
from the shareholders : — Held : the payment was 
not a profit of an office, but rather a testimonial 
for past services, & was not assessable to income 
tax under Income Tax Act, 1842 (c. 35), s. 146, 
r. 1, sched. E. — Cowan v . Seymour, [1920] 1 
K. B. 500; 89 L. J. K. B. 459 ; 122 L. T. 465 ; 
36 T. L. R. 155 ; 64 Sol. Jo. 259, C. A. 

See, generally, Income Tax. 

Right to prove in winding up.] — See Sect. 36, 
sub-sect. 11, A. (c),post. 

Compare Part IX., Sect. 10, post, & Clubs & 
Other Voluntary Associations, Yol. VIII., 
pp. 514, 515, Nos. 60, 01. 


held sufficiently made upon tho assis- 
tant secretary, who, it was shown, per- 
formed all the duties of the secretary’s 
office. — Re Thomson 5c Victoria Ry. 
CO. (1881), 9 P. R. 119.— CAN. 

PART III. SECT. 29, SUB-SECT. 2.— B. 

1. Extra remuneration — Illegality — 
Recovery back by company .) — By a 
resolution of the directors, the secre- 
tary of the co. had been authorised to 
sell the co.'s bonds, for which he was 
to be paid a commission at the rate of 
5 per cent on the amounts received. 
Subsequently, at a time when they had 
no authority to do so, the directors 
converted the preferred stock held by 
certain shareholders into bonds, & 
paid tho secretary for his services in 
making tho conversion at the rate of 
5 per cent on the amount of bonds 
thus disposed of. In an action to 
recover back from the secretary the 
money so received by him as commis- 
sion : — Held : although the secretary 


had received tho commissions under 
mistake of law, yet, as ho must be 
assumed to have had knowledge of the 
illegality of tho transaction, the money 
could bo recovered hack by the co. 
Subsequently the scheme of conversion 
was approved of by a resolution of the 
shareholders, but it did not appear 
that they had been fully informed as to 
the arrangement for tho payment of a 
commission to the secretary in that 
respect, in addition to his regular 
salary : — Held : the resolution of the 
shareholders had not tho effect of 
ratifying the payment of the com- 
missions. — Rountree v. Sydney Land 
& Loan Co. (1907), 39 S. C. R. 614. — 
CAN. 


m. Whether right to lien.) — The 
secretary-treasurer of a lumber co., 
who was also one of the incorporators 
thereof, held not entitled to a lien under 
the Woodman’s Lien for Wages Act, 
R. S. B. C. 1911, c. 243, for the amount 
alleged to be owing him as salary. 


although it was alleged, & apparently 
proved, that he had worked at loading, 

S iling & watching tho lumber on which 
e claimed the Hen. — Vipond v. Gal- 
braith & Brennan Lake Lumber 
Co., Ltd., [1922] 2 W. W. R. 135 ; 65 
D. L. R. 91.— CAN. 

n. ■ .] — A petition presented 

under 1862 Act, ss. 100 & 138, by the 
liquidator of a co., which was being 
voluntarily wound up, to have the 
co.’s secretary ordained to deliver by 
his minute book is competent. A 
person who had been secretary of a 
co. prior to its liquidation has no right 
of retention or lien over its minute 
book for a debt due to him by the co. — 
Gladstone v . M'Callum (1896), 23 
R. (Ct. of Sess.) 783 ; 33 So. L. It. 
618 ; 4 S. L. T. 41.— SCOT. 

o. .] — The secretary of a co. 

has no lien over the book of the co. 
coming into his possession as secretary* 
— Barnton Hotel Co., Ltd. v. Cook 
(1899), 1 F. vCt. of Sess.) 1190.— SCOT. 
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C. Powers. 

(a) In General . 

8561. Employment of clerk.] — Senible : to em- 
ploy a clerk for necessary duties of the office of 
a co. is not within the scope of the secretary’s 
authority. — Webb v. Harries (1848), 12 
L. T. O. S. 275. 

3562. Admission on behalf of company — Receipt 
of letter.] — The secretary of a co. is not authorised 
to admit the receipt of a letter to him on behalf 
of the co. — Bruff v . Great Northern By. Co. 
(1858), 1 F. & F. 344, N. P. 

3563. Signature of memorandum to satisfy 
Statute of Frauds — Sale of houses — Company 
dealing in houses.]— An agreement for the sale of 
certain leasehold houses, the property of a co. 
was signed as follows : “A., Secretary for the 
B. Co.” 1867 Act, s. 37 (2), provides that such 
an agreement may be signed on behalf of the co. 
by any person acting under the express or implied 
authority of the co. It appeared from the 
memorandum of assocn. that one of the objects 
of the co. was to sell houses. On demurrer : — 
Held : ( 1 ) as selling houses was part of the ordinary 
business of the co. the secretary in signing was 
acting under the implied authority of the co. ; 
(2) the agreement was sufficient to satisfy Stat. 
Frauds. — Beer v. London & Paris Hotel Co. 
(1875), L. R. 20 Eq. 412 ; 32 L. T. 715. 

Annotations: — As to (2) Reid. Cartwright v. Miller (1877), 

3(5 L. T. 398 ; Rossiter v. Miller (1877), 5 Ch. D. 648. 

3554 ,. Charge on lands.] — A statement 

signed by the secretary of a co. that certain pro- 
perties were hypothecated to the trustees for the 
bondholders : — Held : to be a sufficient memo- 
randum in writing. — Giles v . Nuthall (1889), 
6 T. L. R. 33, C. A. 

See, generally, Contract, Yol. XII., pp. 155 et 
seq ., Nos. 1099 ct seq . 

Convention of meetings.] — See Nos. 3735, 3743, 
post. 

Registration of transfers.] — See No. 2432, ante. 

3565. In connection with legal proceedings — To 
commence action.] — A. co. was incorporated in 
England for the purpose of selling in England 
tyres made in Germany by a German co., who 
held the bulk of the shares in the English co. 
The holders of the remaining shares, save one, & 
all the directors were Germans resident in Germany. 
The one share was registered in the name of the 
secretary, who was born in Germany, but resident 
in England & had become a naturalised British 
subject. After the outbreak of the war between 
England & Germany an action was commenced in 
the name of the English co. by specially indorsed 
writ, issued by the co.'s solrs. on the instructions 
of the secretary, for payment of a trade debt. 
In answer to a summons for judgment under 
R. S. C. Ord. 14, defts. alleged (1) that the co. 
was an alien enemy co. & that payment of the 
debt would be a trading with the enemy ; (2) that 
the action was commenced without the authority 
of the co. The master gave leave to pltf. co. 


to sign final judgment, & his order was affirmed 
by the judge in chambers & by the Ct. of Appeal : 
— Held : the action was commenced without 
authority & ought to be struck out as irregular. — 
Daimler Co. Ltd. v. Continental Tyre & 
Rubber Co. (Great Britain), Ltd., [1916] 
2 A. C. 307 ; 85 L. J. K. B. 1333 ; 114 L. T. 1049 ; 
32 T. L. R. 624 ; 60 Sol Jo. 602 ; 22 Com. Cas. 
32, H. L. ; revsg. S. C. sub nom. Continental 
Tyre & Rubber Co. (Great Britain), Ltd. v. 
Daimler Co., Ltd., [1915] 1 K. B. 893, C. A. 
Annotations : — Mentd. The Poona (1915), 84 L. J. P. 150 ; 
R. v. L. C. C., Ex p. London & Provincial Electric Theatres. 
11915] 2 K. B. 466 ; The St. Tudno, [1916] P. 291 ; Re 
Arrnayo Francke Mines. [1917] 1 Ch. 451 ; Clapham S. S. 
Co. v. Handels-en-Transport-Maatschappy Vulcoan of 
Rotterdam, [1917] 2 K. B. 639 ; Continho Caro v. Vermont 
11917] 2 K. B. 587 ; lie Hilckes, Ex p. Muhesa Rubber 
Plantations, [1917] 1 K. B. 48 ; Tingley v. Miiller, [1917] 

2 Ch. 144 ; Elders & Fyfles v. Hamburg Amcrikanische 
Packetfahrt Act, Elders & Fyfites v. Hamburg-Columbien 
Bananen Act (1918), 34 T. L. R. 275 ; Ertel Bleber v . 
Rio Tinto Co., Dynamit Act v. Rio Tinto Co., Vereinigte 
KOnigs & Laurabtitte Act v. Rio Tinto Co., [19181 A. C. 
260 ; Naylor, Benzon v. Krainische Industrie Gosellschaft. 
[1918] 1 K. 13. 331 ; Stevenson v. Act Fttr Carton-nagen- 
Industrie, [1918] A. C. 239 ; The Hamborn, [1919] A. C. 
993 ; The Nordam (No. 2), [1919] P. 255 ; Rodriguez v. 
Spoyor, [1919] A. C. 59 : lie Munster, [1920] 1 Ch. 268 ; 
The Naxos (1920), 123 L. T. 556 ; The Vesta, [1920] 
P.385 ; Re BadiBche Co., Bayer Co., etc., [1921] 2 Ch. 
331 ; Re Ferdinand, Ex-TBar of Bulgaria, [1921] 1 Ch. 
107 ; I. R. Comrs. v. Sansom (1921), 8 Tax Cas. 20 ; 
Russian Commercial & Industrial Bank v. British Bank 
for Foreign Trade, [1921] 2 A. C. 438 ; Bradbury v. 
English Sewing Cotton Co.. [1922] 2 K. 13. 569 ; Re 
British Incandescent Mantle Works (1923), 129 L. T. 126 : 
Re Rush, Warre v. Rush, 11923] 1 Ch. 56 ; Russian 
Commercial & Industrial Bank v. Comptoir D’Escompte 
de Mulhouse [1923] 2 K. B. 630. 

3566. To make affidavit under Ord. 14, r. 1, 

on behalf of plaintiff company.] — Where pltfs. in 
an action are a corpn., & the writ has been specially 
indorsed under the above rule, the secretary of 
the corpn. cannot make an affidavit as to pltf.’s 
belief, on an application to sign judgment, within 
the meaning of the rule. — B ank of Montreal v. 
Cameron (1877), 2 Q. B. D. 536 ; 46 L. J. Q. B. 
425; 36 L. T. 415; 25 W. R. 503, C. A. 

Annotations : — Mentd. Shelford v. Louth & East Coast Ry. 

(1879), 4 Ex. D. 317 ; Re Wilson, [1916] 1 K. B. 382. 

To present bankruptcy petition on behalf of 

company.] — See Bankruptcy & Insolvency, 
Yol. IY., p. Ill, Nos. 993-997. 

(5) To Bind Others. 

3567. Whether company bound.] — Rennie v 
Wynn, No. 3427, ante. 

3568. Purchase of goods for company’s 

trade — In fact unauthorised.] — Smith v. Hull 
Glass Co., No. 3514, ante. 

3569 . By representations to induce pur- 

chase of shares — General rule.] — The secretary of 
a co. has no general authority to make repre- 
sentations to induce persons to take shares in 
a co. ; so that a person, who is induced to take 
shares in a co. by a fraudulent misrepresentation, 
not authorised by or known to the officers of the 
co. entitled to make representations, of the 
secretary of a co., is not entitled to maintain an 


PART III. SECT. 29, SUB-SECT. 2.~~ 

C. (a). 

p. Accommodation acceptance made 
without authority ,] — The secretary of 
deft, co., "whose authority was limited 
to the acceptance of drafts, indorsed, 
in the co.’b name, a number of drafts 
in which the co. had no Interest, for the 
accommodation of C. The trial Judge 
found that the pltf. bank, where the 
drafts were discounted, had knowledge 
that the indorsements were made for 
the accommodation of C. : — Held : 
deft, was not liable. 

Szmble : where the directors might, 


under the power given them, delegate 
to the secretary power to indorse for 
the oo., the bank, taking the paper 
bond j fide, would be entitled to assume 
that the secretary had such power, 
although it had not, as a matter of 
fact, been delegated. — U nion Bank v. 
Eureka Woollen Manufacturing 
Co. (1900), 33 N. S. R. 302.— CAN. 

PART III. SECT. 29, SUB-SECT. 2.— 

C. (b). 

q. Whether company bound — By 
receipt given to secretary .] — C. bought 
shares from S., a shareholder & 


secretary of a co. ; S. having embezzled 
moneys of the co. The co. gave 8. a 
receipt for £980 ” In full of all de- 
mands.** Subsequently co. discovered 
that S. was indebted to them in further 
sum : — Held : the co. was under the 
circumstances bound by receipt given 
to S. & order made to register C. — Re 
Gippsland Steam Navigation Co., 
Ex p. Chuck (1875), 1 V. L. K. 141.* - 
AUS. 

r. — — By representation to irons • 
fetor of shares. ] — Where the vendor of 
shares in a co. executed a transfer of 
them to the purchaser, & lodged it for 
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action against the co. for the rescission of the 
contract or for damages for such misrepresentation. 
— Newlands v . National Employers’ Accident 
Assocn., Ltd. (1885), 54 L. J. Q. B. 428 ; 53 
L. T. 242 ; 49 J. P. 628, 0. A. 

Annotation : — Folld. Barnett v. South London Tram. Co. 
(1887), 18 Q. B. D. 815. 

3570. Enlargement of time to debtor — 

Authority.]— Pltf., in order to secure repayment 
of a sum of money lent to him by defts., assigned 
by deed in the ordinary form of a bill of sale all 
his household furniture, etc., subject to a proviso 
for redemption if the sum was paid by weekly 
instalments ; provided that if pltf. should make 
default in payment of the sum or any part thereof 
when it should become due, the whole of the 
moneys secured should be then immediately due 
& payable, & it should be lawful for defts. to take 
possession of the goods & sell them. Pltf. being 
unable to pay one of the instalments went to the 
offices of deft., a co., & saw their secretary, who 
consented to wait till a later day ; but before that 
day possession of the goods was taken, & on a 
subsequent day, after the tender of a sum which 
pltf. had been told would be sufficient to cover all 
claims, the goods were removed & sold. In an 
action to recover damages for the seizure & sale : — 
Held : (1) parol evidence of the time having been 
enlarged for payment of the money was admissible, 
as it showed that there had been no “ default ” 
within the meaning of the deed ; (2) the secretary 
had authority to bind the co. & therefore pltf. 
was entitled to maintain the action. — Albert v. 
Grosvenor Investment Co. (1867), L. R. 3 Q. B. 
123 ; 8 B. & S. 664 ; 37 L. J. Q. B. 24. 

Annotation: — As to (1) Dbtd. Williams v. Stern (1879), 5 
Q. B. D. 409. 

3571. Misrepresentation — In absence of 

authority.] — Misrepresentations made by a 
secretary or manager, in the absence of authority, 
do not bind the co. It cannot be assumed that 
he was an agent to commit a fraud. — Re Deposit 
& General Life Assurance Co., Ayre’s Case 
(1858), 25 Beav. 513; 27 L. J. Oh. 679; 31 

L. T. O. S. 192; 4 Jur. N. S. 596 ; 53 E. II. 733. 
Annotations .—Reid. Re Liverpool Borough Bank, 
Duranty’s Case (1858), ‘26 Beav. 268 ; Re Northumber- 
land & Durham District Banking Co., Exp. Bigge (1858), 
28 L. J. Ch. 50 ; Leeds Banking Co„ Ex p. Barrett (1865 ), * 
11 Jur. N. S. 234. 

3572. Stock fraudulently issued.] 

—Where the secretary of a co. had taken part 
with another person in fraudulently issuing 
debenture-stock of his co. in excess of its powers, 
but without any benefit to the co., &, on inquiry 
made of him by pltfs., had represented without 
authority from the co. that the stock was good : — 
Held : the co. was not liable. — British Mutual 


Banking Co. v. Charnwood Forest Ry. Oo. 
(1887), 18 Q. B. D. 714 ; 56 L. J. Q. B. 449 ; 57 
L. T. 833 ; 52 J. P. 150 ; 35 W. R. 590, 0. A. 

Annotations ; — Distd. Bishop v. Balkis Consolidated Co. 
(1890), 25 Q. B. D. 512. Apld. Thome v. Heard, [1894] 
1 Ch 599. Consd. Whitecnurch v. Cavan agh, [1902] 
A. C. 117 : Hambro v, Burnand, [1903] 2 K, B. 399 ; 
Ruben v. Great Fingall Consolidated, [1904] 2 K. B. 712. 
Apld. Anglo-Amerioan Oil Co. v. Manning, [1908] 1 K. B. 
536. Consd. Lloyd v. Grace, Smith, [1912] A. C. 716. 
Retd. Crapp v. East Stonehouse L. B. (1889), 5 T. L. R. 
501 ; Tomkinson v. Balkis Consolidated Co. (1891), 60 
L. J. Q. B. 558 ; Spooner v Browning, Todd & Whish. 
(1897), 77 L. T. 685 ; Trott v. National Discount Co. 
(1900), 17 T. L. R. 37 ; Matcolm, Brunker v. Waterhouse 
(1908), 24 T. L. R. 854. Mentd. Moss S.S. Co. v. Whinney, 
[1912] A. C. 254; Re Jubilee Cotton Mills, [19231 1 Ch. 1. 

3573. .] — A firm of contractors 

applied to pltfs. for an advance of money, offering 
as security an assignment of retention money 
which the contractors alleged to be in the bands 
of defts., & payable to them upon the completion 
of their contract. Pltfs. made inquiries, & were 
informed by defts.’ secretary that a certain amount 
of retention money in the hands of defts. would 
become payable to the contractors upon the com- 
pletion of their contract. As a fact this was not 
so ; but pltfs., on the faith of these representations, 
advanced money to the contractors, taking as 
security an assignment of the retention money : — 
Held : in an action by pltfs. as assignees of the 
retention money, it was not within the scope of 
a secretary’s duty to make such representations, 
& therefore defts., in the absence of any evidence 
to show that the secretary had authority to make 
the representations which he made, were not 
estopped from denying that the retention money 
was due. — Barnett v. South London Tramways 
Co. (1887), 18 Q. B. D. 815 ; 56 L. J. Q. B. 452 ; 
57 L. T. 436 ; 35 W. R. 640 ; 3 T. L. R. 611, C. A. 

Annotations: — Refd. Capel v. Sim’s Ships Compositions 
Co. (1888), 57 L. J. Ch. 713 ; Whitechurch v. Cavanagh, 
[1902] A. C. 117 ; Tendring Hundred Waterworks Co. v. 
Jones, [1903] 2 Ch. 615. 

3574. .] — Wihtechurch 

(George), Ltd. v . Cavanagh, No. 3549, ante . 

3575, Unknown to company.] — 

Newlands v . National Employers’ Accident 
Assocn., Ltd., No. 3569, ante . 

See 9 also 9 No. 3195, ante. 

3576, Forgery — Directors’ signatures to 

cheques — Whether company estopped by negli- 
gence.] — Three directors of a limited co., of whom 
one was the chairman, appointed the son of the 
chairman as secretary. Some years before, to 
the knowledge of the chairman, the son had 
forged his name, but since then down to the time 
of his appointment he had lived apparently a 
blameless life. With the directors’ consent the 
secretary had charge of all the books of the co., 
including the cheque-book & pass-book, &, by 
means of an elaborate system of fraud, not only 


registration with the oo.’s secretary, 
his liability for calls is not lessened 
even if, after lodgment of the script 
for transfer, he is told by the secretary 
that by reason of the sale & transfer 
he was no longer a shareholder in the 
co., nor liable as such, in the absence 
of anything to show that the secretary 
was authorised to bind the oo. by such 
statement. — Essendon Land, tram- 
way & Investment Co., Ltd. v. 
Upton (1891), 17 V. L. R. 248.— AUS. 

s. Contract of insurance — 

Knowledge of absence of authority .] — 
Pltf. presented to the secretary- 
treasurer of deft. co. a proposal to 
insure the property of the oo. according 
to a plan which he claimed would 
effect a reduction of twenty-five per 
cent in the rate of premium then being 


paid. The officer of the co„ to pltf.'s 
knowledge, had no authority to make 
a contract, hut he agreed to submit the 
proposition & to recommend its 
acceptance, &, in the belief that his 
recommendation would be approved 
of, prepared a cheque for the amount 
to which pltf. would be entitled. The 
president of the co. refused to give his 
assent to the proposition : — Held : it 
having been shown, to the knowledge 
of pltf., that the officer had no authority 
to Dind the co., it would only be some 
act of the directors — a holding out of 
the officer as authorised to contract, 
or knowingly permitting him to assume 
that character— which would estop 
the co. from saying that he had no 
authority to bind them by his conduct. 
Also, in the absence of authority on 
the part of the officer to bind the eo., 


& in the absence of any representation 
or warranty of such authority on the 
part of the officer, pltf. could not suc- 
ceed against either the co. or the 
officer. — Douglas v. Eastern Car Co. 
(1915), 49 N. S. R. 208.— CAN. 

t. Misrepresentation — Whether 

company estopped by negligence.}— Mis- 
representations by a shareholder which 
induce a member of the public to 
take up shares in the oo„ will not 
entitle the person so induced to a 
rescission of the contract unless it 
can be shown that the shareholder was 
a duly authorised agent of the co. 
A oo. resolved to double its oapital & 
left it to the directors to take the 
necessary steps to effect the issue of 
new shares. It was proved that the 
secretary was the “ strong man ” in 
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succeeded in forging a director’s name to cheques 
which were duly honoured by the bank, but for 
a long period escaped detection. In an action 
against the bank to recover the amount of the 
forged cheques * honoured & paid : — Held : the 
limited co. was not estopped by negligence from 
recovering the amount of such forged cheques 
from the bank. — Lewes Sanitary Steam Laundry 
Co., Ltd. v. Barclay & Co., Ltd. (1900), 95 
L. T. 444 ; 22 T. L. R. 737 ; 11 Com. Cas. 255. 
Annotations : — Gonad. London Joint Stock Bank v. Mac- 
millan & Arthur, [1918] A. C. 777. Held. Kepitigalla 

Rubber Estates r. National Bank of India, [1909] 2 K. B. 

1010. 

Of share certificate.] No. 1794, 

ante . 

Whether directors bound.] — See Nos. 98, 3548, 
ante . 

Whether secretary’s partners bound.] — See 

No. 3554, ante . 

D. Liabilities . 

3577. When fraudulent reports issued — Signed 
by directors.] — Cullen v. Thomson, No*. 3525, 
ante . 

3578. Whether personally liable — Agreement for 
lease — As trustee for company.] — Kay v. Johnson, 
No. 3170, ante . 

On bills of exchange, promissory notes & 

negotiable instruments — Effect of signature with 
or without qualification.] — See , generally , Agency, 
Vol. I., pp. 628 et seq ., 043 et scq. f & Bills of 
Exchange, Promissory Notes & Negotiable 
Instruments, Vol. VI., pp. 112 et seq . 

3579. Negligence in preparation of balance-sheets 
— Dividends improperly paid — Application of 
Statute of Limitations.] — Municipal Freehold 
Land Co., Ltd. v. Pollington, No. 3081, ante . 

3580. Criminal liability — Embezzlement — What 
must be proved.] — To support a charge of embezzle- 
ment against the secretary of a co., whose duty it 
was to receive moneys & pay wages, etc. out of 
the said moneys, & to account for the balance, 
proof must be given of a specific appropriation 
of a particular sum of money. — R. v. Wolsten- 
HOLME (1809), 11 Cox, C. C. 313. 

3581. Larceny Act, 1861 (c. 96), s. 84 — 

Circulation of false reports.] — The mere fact that 
a report & balance sheet prepared & published 
by the secretary of a public co. contains errors or 
misstatements, does not afford “ reasonable & 
probable cause n for charging him criminally 
under Larceny Act, 1801 (c. 96), s. 81, <fc will be 
no defence to an action for malicious prosecution 
brought by him if ho has been so charged, unless 
some proof be given that he made & circulated the 
report & balance-sheet as a wilful falsehood & 
with a fraudulent intent. — Ayres v. Elborough 
(1870), 22 L. T. 100, N. P. 

3582. Committal order for non-payment of 

rates — Name on rate book for company’s premises.] 
— R. v . Egbrton, Exp. Munby (1902), 40 Sol. Jo. 
462, D. 0. 

Licensing Act, 1872, s. 3 — Sales of beer by 

carmen.]— See No. 3544, ante. 


Secretary acting as manager.] — See No. 3555, 

ante . 

Compare Part IX., sect. 10, post > & Part XIV., 
sect. 2, sub-sect. 0, post. 


Sub-sect. 3. — Managers. 

A. Appointment and Position. 

3583. Appointment — Capacity — Limited com- 
pany.] — Be Bulawayo Market & Offices Co., 
Ltd., No. 2824, ante . . 

3584. Subscribers of memorandum subject 

to confirmation by general meeting — Appointment 
not confirmed.] — Hefts, were a joint-stock co., 
incorporated by the registration of a memorandum 
of assocn. under 1856 Act, but no arts, of assocn. 
were executed. Before the first general meeting 
the subscribers of the memorandum of assocn., 
acting as directors of the co., appointed one of 
their own number manager of the mine, at a salary 
of £350 a year : — Held : under the provisions 
contained in Table B. the subscribers of the 
memorandum of assocn., as directors, had power to 
make the appointment, & it was not illegal either 
at common law or otherwise. — Bales v. Cumber- 
land Black Lead Mine Co., Ltd. (1801), 0 
II. & N. 481 ; 30 L. J. Ex. 141 ; 3 L. T. 861 ; 7 
Jur. N. S. 169 ; 158 E. R. 198. 

3585. Position — Manager of two companies — 
Whether agent of each — Payments by one to the 
other through manager.] — A building society & a 
finance co. had some common directors & a common 
manager. The society had no power by their 
rules to lend money on deposit. They deposited 
money from time to time with the finance co., 
& repayments were from time to time made. 
Ultimately a balance of £375 was called in, & a 
cheque was drawn for it by the finance co., & was 
given to the manager to pay the building society. 
He misappropriated the money. A bill was filed 
by the trustees of the building society against the 
co. to recover the money : — Held : the manager 
held the money as agent for the finance co. until 
he paid it to some one authorised to give a receipt 
for it on behalf of the building society ; as, there- 
fore, he never did this, the money must be taken 
to be still in the hands of the finance co., & being 
trust money, a suit to recover it was maintainable. 

A decree for repayment with interest was 
accordingly made. — Hardy v. Metropolitan 
Land & Finance Co. (1872), 7 Ch. App. 427 ; 
41 L. J. Ch. 257 ; 26 L. T. 407 ; 20 W. R. 425, 
L. JJ, % 

Annotation Mentd. Re Coltman, Coltman v. Coltman 

(1881), 19 Ch. I). 64. 

358 $. Trustee — Patent taken out in own 

name for company.] — An American corpn. em- 
ployed M. as their agent & manager in England. 
His relationship with them was one of the closest 
& most confidential character. M. took out three 
patents & employed them in the business of the 
corpn. He was subsequently dismissed, & then 
claimed to restrain the corpn. from using the 
patented inventions. The corpn. brought an 


the oo. So that tho whole of the business 
was done by him. At the time when 
one would have expected that canvas- 
sers would have been appointed to 
sell shares, 8. interviewed several 
persons in order to induce them to 
take up shares. It was proved that 
he had previously only acted as agent 
for the oo. to sell loan certificates. 
It was also proved that in one inter- 
view at least he had a letter of intro- 
duction from the secretary in which 
he was described as *• our superinten- 


dent ” & a request was made for every 
assistance in his efforts to further tho 
interests of the oo. : — Held : tliis 
amounted to a holding out by the 
secretary that S. was an agent of the 
co. for the purpose of disposing of tho 
new shares, & as the directors had left 
everything to the secretary in con- 
nection with the steps to be taken to 
have the new shares taken up, he was 
authorised to appoint S. as canvasser 
to dispose of the shares. So the co. was 
therefore liable for misrepresentations 


made by S. — Alexander v. African 
Investment So Credit Co. (1917), 38 
N. L. R. 133.— S. AF. 


PART III. SECT. 29, SUB-SEOT. A. 

a. Appointment — By provisional d i- 
rector 8. V- Pltf. was appointed by the 
board of provisional directors of a co. 
to be a director, So was also appointed 
manager before the co, was organised. 
In an action for salary or compensation 
for services rendered, in which it was 
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action against him for a declaration that he was 
a trustee of the patents for them, but at the trial 
they abandoned the case as to one patent : — 
Held : under the circumstances the degree of 
good faith due from M. to the corpn. was little, 
if at all, less than that due from a partner to his 
firm ; &, having regard to the nature & scope of 
his employment & to the obligations & duties 
arising therefrom, to the trust reposed in him 
& to his own conduct, he could not hold the 
two patents against the corpn. — Worthington 
Pumping Engine Co. v. Moore (1902), 19 T. L. It. 
84 ; 20 R. P. C. 41. 

Annotation# : — Mentd. Richmond v. Wrightson (1904), 22 

R. P. C. 25; Hop Extract Co. v. Horst (1919), 36 R. P. C. 

177. 

3587. Vacation of office — By removal — Provision 
of contract of service.] — By the draft of a contract 
originally made between a joint-stock co. & their 
manager, it was provided that the manager 
should be removed without the concurrence of the 
whole committee of management, & that upon 
removal he should receive such compensation as 
the committee should adjudge, but the contract 
was not signed. A new contract was afterwards 
signed, by which the manager was removable by 
a majority consisting of two-thirds of the com- 
mittee ; in which new contract there was no pro- 
vision for compensation upon removal. The 
manager was removed by a vote of two-thirds of 
the committee : — Held ; the removal was valid, & 
no compensation could be recovered, either under 
the contract or by implication of law. — Com- 
mercial Bank op Scotland v. Pollock (1829), 
4 Bli. N. S. 543 ; 5 E. R. 193, H. L. 

3588 . By winding up of company.] — By 

arts, of assocn. of a co. it was provided that, in 
case of the dismissal of S., the manager, he should 
be paid the full amount of money paid upon his 
shares. A resolution was passed to wind up the 
co., & S. was appointed liquidator. S. had paid 
£2000 on his shares, & received £400 for remunera- 
tion as liquidator ; — Held : the winding-up was 
equivalent to a dismissal of S., & he was entitled 
to prove in the winding up for £2000, subject to 
a set-olf of the £400. — Re Imperial Wine Co., 
Shibreff’s Case (1872), L. R. 14 Eq. 417 ; 42 
L. J. Ch. 5 ; 27 L. T. 367 ; 20 W. R. 966. 
Annotations: — Consd, Reid v. Explosives Co. (1886), 56 

L. J. Q. B. 68 ; Midland Counties District Bank v. Attwood, 

11905] 1 Ch. 357. 

3589 . Where appointment to be entered on 

minutes — No entry within reasonable time.] — Toms 
v . Cinema Trust Co., Ltd., [1915] W. N. 29. 

3590. Whether office of company place of abode 
— Income tax — Service of notice.]— By Taxes 
Management Act, 1880 (c. 19), s. 16 (c), it is 
provided that “ all notices or forms required or 
allowed to be served on any person may be either 
delivered to such person or left at the usual or 
last known place of abode of such person.’ * 

B. was the manager of a co. having its registered 
office in the City of London. The co. did no 
business, & B. who resided at W., was very rarely 
in attendance at the office. Various notices 
relating to demands for income tax under sched. E. 
were addressed to B. at the office of the co., but 
in fact such notices never were delivered to him, & 
he knew nothing of them ; — Held : there was no 


rule of law which made the office of the co. the 
“ usual or last known place of abode ” of the 
manager or other official of the co. — Berry v. 
Farrow, [1014] 1 K. B. 632 ; 83 L. J. K. B. 
487 ; 110 L. T. 104 ; 30 T. L. R. 129. 

Annotation : — Mentd. G. W. Ry. v. Bater, [1922] 2 A. C. 1. 

Managing directors .] — See Sect. 28, sub-sect. 9, 
ante . 

B. Remuneration . 


3591. Power of directors — Remuneration pay- 
able after cessation of concern.] — (1) The governing 
body of a joint-stock co. have no right to do acts 
out of the common routine of the co.’s business 
except such as they are authorised by their deed 
of settlement to do. 

(2) Where, in pursuance of a prior contract, the 
directors of a co. by deed agree to give to a general 
manager a remuneration which may by possibility 
be payable after the cessation of the concern, such 
instrument is not only proper but valid, under the 
deed of settlement, where it gives the directors 
power to pay & allow to the general manager, 
etc., such remuneration as they shall think proper, 
& to confirm all acts done by persons acting as 
directors in the formation of the co. 

(3) Where power is given to the directors for the 
time being, of a co., at a general meeting, to do 
certain acts, the words “ general meeting 55 do 
not import that the act shall be done by the 
“ general meeting,” but that the directors them- 
selves have the power to do those acts, provided 
they are done at a general meeting. — Wilkins v . 
Roebuck (1858), 4 Drew. 281 ; 6 W. R. 644 ; 
62 E. R. 109. 

Annotation : — As to ( 2) Refd. Re State Fire Insce., Ex p. 

MorriBon’B Assignees (1867), 36 L. J. Ch. 634. 

3592. When remuneration commences — After 
first public allotment — Where no allotment made — 
Damages for wrongful dismissal.] — Smith v. 
Charing Cross, Euston, & Hampstead Ry. Co. 
(1904), 20 T. L. It. 465, C. A. 

3593. Remuneration by commission — Commis- 
sion shared with members — No concern of 
company.]— Sellers v . Newton (1891), 7 T. L. R. 
554. 

3594. Based on profits- — Deduction of excess 

profits duty.] — By an agreement of service made 
in 1913 between a co. & its manager it was provided 
that whenever the profits of the co. made during 
the financial year were more than sufficient to 
pay the preference dividends, & also a dividend 
of 7 per cent, on the ordinary shares, the manager, 
in addition to his fixed salary, should be paid 
by way of commission a sum equal to 5 per cent, 
of the excess. The co. made excess profits within 
the meaning of the agreement. 

Upon a summons raising the question whether, 
before ascertaining such excess, the co. was or 
was not entitled to deduct the excess profits 
duty payable under the Finance (No. 2) Act, 1915 
(c. 89), & the Finance Act, 1916 (c. 24) i—Held : 
the excess profits duty was a contribution to the 
Exchequer of a proportion of the co.’s profits 
standing on much the same footing as the in come 
tax, & ought not to be deducted before ascertaining 
the excess profits on which the manager’s com- 
mission was to be calculated. — Hollins (W.) & 
Co., Ltd. v. Paget, [1917] 1 Ch. 187 ; 86 L. J. Ch. 
287 ; 116 L. T. 9 ; 61 Sol. Jo. 170. 

Annotations : — Distd. Re Condran, Condran v. Stark, [1917] 


shown that the services rendered had 
not resulted in any benefit to the co., 
& that the co. had never gone into 
operation :■ — Held : as he was not 
appointed by bye-law approved of by 
the shareholders, & had no contract 


under seal, he could not recover. — 
Birnie v. Toronto Milk Co. (1902), 
23 C. L. T. Occ. N. 11 ; 5 O. L. R. 1 ; 
1 O. W. R. 736. — CAN. 

b. Right to preference — Assign- 
merits Act ( Sask .), e, 27.] — The duly 


employed manager of a co, is entitled 
to the preference given by above sect, 
although he was also a director of the 
co. — H ives v. Imperial Canadian 
Trust Co. (1916), 34 W. L. R. 433 ; 10 
W. W. R. 596 ; 9 Sask. L. R. 248.— CAN. 
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1 Ch. 039. Consd. Fellows v. Corker, [1918] 1 Ch. 9. 

Distd. Patent Castings Syndicate v. Etherington, [1919] 

2 Ch. 254. Overd. Vulcan Motor & Engineering Co. v. 

Hampson, 11921] 3 K. B. 597. 

3595 , .] — By an agreement made 

in 1912 deft, was appointed works manager of 
the business of pltf. co. at a salary, & in addition 
he was to be paid a commission equal to £50 for 
every 5 per cent “ profit earned by the co.,*’ 
for fraction of 5 per cent pro ratd after 10 per cent 
had been earned by the co. : — Held : the words 
“ profit earned by the co.” meant profits divisible 
among the shareholders, in others words “ net 
profits,” & upon the authority Patent Castings 
Syndicate v. Etheringtou , No. 3599, post, in arriving 
at the fund upon which commission was payable 
excess profits duty must first be deducted. — 
Vulcan Motor & Engineering Co. v . Hampson, 
[1921] 3 K. B. 597 ; 90 L. J. K. B. 1300 ; 125 
L. T. 717, C. A. 

3596. Based on net profits — How calculated 

— Deduction of expenses.] — The manager of a co. 
was to receive as remuneration for his services 
a fixed salary & a moiety of the “ net profits” 
on all sums realised on certain contracts : — Held : 
the manager was entitled to a moiety of the profits 
on such contract, deducting only the expenses 
necessary on account of each contract, but not 
deducting any of the expenses incidental to the 
management of the co. — lie British Columbia 
< fc Vancouver Island, Spar, Lumber & Saw 
Mill Co., Ltd., Stamp’s Claim (1871), 25 L. T. 
653. 

3597. Deduction of income tax.] 

— ( 1 ) Income tax is part of the “ net ” profits 
available for dividend, & where a manager was 
to have a percentage of “ the net profits — if any — 
of the co. for the whole year ” & “ net ” profits 
were defined in the agreement to mean the net 
sum available for dividends as certified by the 
auditors of the co. after payment of all salaries, 
rent, interest at the rate of 5 per cent per annum 
upon capital, & after making such allowances 
for depreciation as the auditors of the co. may 
advise”: — Held: the manager was entitled to 
be paid his percentage on the net profits before 
deduction of the tax. 

(2) Where a certificate of auditors is based on 
a, wrong principle it is not conclusive & binding 
on the parties. — Johnston v. Chestergate Hat 
Manufacturing Co., Ltd., [1915] 2 Ch. 338 ; 
81 L. J. Ch. 914 ; 113 L. T. 1148 ; 59 Sol. Jo. 692. 

Annotations : — As to (1) Distd. Collins v. Sedgwick, [1917] 

1 Ch. 179. Consd. Fellows v. Corker, [1918] 1 Ch. 9. 

Distd. Patent Castings Syndicate v. Etherington, [1919] 

2 Ch. 254. Reid. Hover v. South African Breweries, 

[1918] 2 Ch 233 ; Samuel v. I. H. Comrs., 11918] 2 K. B. 

553. 

3598 , Deduction of excess profits 

duty.] — Pltf. was engaged as manager of four of 
the numerous branches of defts.* business, his 
remuneration being a commission of 15 per cent 
of the net profits of those four branches treated 
as a whole. In computing the net profits of the 
four branches for the purpose of ascertaining the 
sum due to pltf. for commission defts. claimed to 
deduct a proportionate amount of the “ excess 
profits duty ” payable in respect of the profits of 
their business : — Held : the “ excess profits duty ” 
could not be deducted in computing the net profits 
upon which pltf. was entitled to receive a com- 


mission. — Thomas v. Hamlyn & Co., [1917] 
1 K. B. 527 ; 86 L. J. K. B. 1009 ; 116 L. T. 475 ; 
33 T. L. R. 129. 

Annotations ; — Distd* Re Condran, Condran v. Stark, [1917] 

1 Ch. 039. Consd. Follows v. Corker, [1918] 1 Ch. 9. 

Distd. Patent Castings Syndicate v . Etherington, [1919] 

2 Ch. 254. 

3599 . .] — By an agree- 

ment dated Oct. 30, 1916, deft, was appointed 
works manager of the business of pltf. co. at a 
salary. The co. agreed also to pay him at the 
end of each business year of the co., & within 
seven days of the holding of the annual general 
meeting, a further sum by way of commis- 
sion being a percentage upon the “ net profits ” 
for the year. There was a proviso that the 
certificate of tlie eo.’s auditor should be conclusive 
as to what constituted net profits at the end of 
any such business year: — Held: ( 1 ) on con- 
struction, “ net profits ” of the business for the 
year were the excess of the receipts for the year 
over the current expenses <fc outgoings of the same 
year — i.c, 9 the fund which for that year was capable 
of being lawfully applied by the co. to the payment 
of a dividend ; ( 2 ) as matter of law, that fund 
could only be arrived at after deducting excess 
profits duty, which was a debt of the co. to the 
Crown ; (3) therefore, the commission ought to 
be calculated after deduction of excess profits 
duty ; (4) for the present purpose, no analogy 
between the incidence of income tax & that of 
excess profits duty existed. — Patent Castings 
Syndicate, Ltd. v. Etherington, LI 91 9] 2 Ch. 
254; 88 L. J. Ch. 398 ; 35 T. L. JL 528; 63 
Sol. Jo. 573, C. A. 

Annotation : — As to (2) & (3) Folld. Vulcan Motor Engineer- 
ing Oo. v, Hampson, 11921] 3 K. 13. 597. 

3600. .J — By an agree- 

ment dated July 25, 1915, pltf. was appointed 
assistant manager of defts.’ business in Cuba for 
seven years as from Aug. 15, 1914, at a fixed salary 
of £350 per annum & also a commission of 15 per 
cent of the yearly net profits of the business in 
Cuba, & the agreement provided that pltf. should, 
if & when required, return to London to serve 
defts. in such places as they might direct, & should 
comply with their directions & regulations. In 

1915 (lefts, sent a manager to Cuba, & pltf. was 
brougnt to London & did work in the office of 
different sorts, mostly clerk’s work, but was paid 
the same under his agreement : — Held : the 
actual work that pltf. was doing in London was 
immaterial ; he was a manager or person con- 
cerned in the management within Finance Act, 

1916 (c. 24), s. 49, & (lefts, were entitled to deduct 
excess profits. — Collette v. Lociue, Pemberton 
& Co. (1918), 63 Sol. Jo. 21. 

Sec , also , No. 3595, ante , & coynparc No. 3498, 
ante. 

Proof in winding up.] — See Sect. 36, sub-sect. 11, 
A. (e), post . 

C. Poieers and Duties . 

3601. Powers— To bind company — Power not 
expressly delegated — Goods ordered & supplied.] — 
Smith v. Hull Glass Co., No. 3514, ante . 

3602. By misrepresentation — Question 

of authority .]— Deposit & General Life 
Assurance Co., Ayre’s Case, No. 3571, ante . 

3603. Signature of promissory note 


PART III. SECT. 29, SUB-SECT. 3.— C. 

c. Powers — To bind company — 
Power not expressly delegated.] — Pltf. 
sold a buggy to the G. Co. The sale 
was a conditional one, & pltf. took a 
note for the purchase money signed 
‘‘ G. Co. T. H. J., Sec.-Treas.” The 


J. — VOL. IX. 


buggy was used in the business of the 
Company for the delivery of goods & 
soliciting of orders, but sometimes by 
the manager for pleasure. The note 
contained the provision that the pro- 
perty in the buggy & the right of 
possession should not pass from pltf. 
until payment of the amount in full. 


Deft, afterwards purchased the 
buggy from J., the manager of tho Co. 
He did not know that pltf. had any 
claim on it : — Held : in the absence 
of evidence to the contrary it should 
be presumed that the manager of the 
co. had authority to purchase the 
buggy & to sign the note therefor.— 

N N 
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Sect . 29. — The secretary and other officers and set - 
vants: Sub-sect. 3, C. <£• P. ; sub-sect . 4, j4.] 

— Whether within ordinary course of business.] 

— The business of a co. was that of importers & 
dealers in tinned ox-tongues Sc other provisions. 
11, was appointed manager of the co.’s business 
in South America, “ to take the entire charge of 
the interests of the co. there.* * No express 
authority was conferred on him to sign or accept 
bills or promissory notes on behalf of the co. 
He was desirous of entering into a contract with 
L. for the supply of ox-tongues to the co. in 
South America. L. refused to enter into a con- 
tract unless a guarantee was given by some 
third person, &, at the request of H., S. agreed 
to give the required guarantee, which he did by 
depositing £1000 in a bank to the order of L. 
As a counter-security to S., H. gave him a pro- 
missory note for £1000 signed by him “ in repre- 
sentation of ” the co. The co. made default 
in carrying out the provisions of the contract 
with L., &, under a power contained in it, he 
forfeited the deposit, which was paid over to him 
at the bank. No goods were supplied to the co. 
under the contract. The co. never recognised 
the promissory note, & it was dishonoured at 
maturity. The co. being in liquidation, >S. claimed 
io prove in the winding up upon the note: — 
Held : it not being shown that the giving of the 
note was necessary for the carrying on of the 
business of the co., or that it was in the ordinary 
course of the business of such a co., the note was 
not binding upon the co., Sc the claim in respect 
of it could not be admitted. — lie Cunningham Sc 
Co., Ltd., Simpson’s Claim (1887), 80 Ch. 1). 532 ; 
57 L. .7. Ch. 169 ; 58 L. T. 10. 

3604. What may be delegated — Power 

expressly conferred on directors.] — Re County 
Palatine Loan Sc Discount Co., Cartmell’s 
Case, No. 3158, ante . 

3005. Power to conduct department 


without Interference by directors — Supreme control 
vested In directors by articles.] — An art. of assocn. 
of a limited co. provided that “ the governing 
directors as such should have the supreme control 
j in the management Sc affairs of the co.” 

A special agreement made between the co. Sc 
I manager of a department provided “ that the 
j department Sc all extensions of the same should 
j be under the sole management of the manager 
j in all respects, Sc he should have full power to 
; conduct in a reasonable manner the practical Sc 
I commercial business of the same without in any 
way being interfered with by the governing 
1 directors or board of directors ” with certain 
exceptions : — Held : the special agreement was 
ultra vires of the arts, of assocn. — Horn v. Faulder 
I (Henry) Sc Co., Ltd. (1908), 99 L. T. 524. 

i 

D, Liabilities . 

3606. For fraudulent reports — Not protected as 
servants of directors.] — Cullen v . Thomson, No. 

3525, ante . 

3607. For dividend improperly paid — Based on 
; inaccurate accounts.] — Leeds Estate Building 
. Sc Investment Co. v. Shepherd, No. 3008, post. 

3608. Criminal liability — Under Licensing Act, 
1872 (c. 04), s. 3 — Sale of liquors to shareholders.] — 
The manager of a co., formed for the purpose of 
providing a club-house, hotel, Sc other conveni- 
ences, for the use of its shareholders, cannot be 
convicted under Licensing Act, 1782 (c. 94), s. 3, 

; for the sale, at the club, of intoxicating liquors 
to such shareholders. 

It was clear that what the manager did was 
1 not “ selling ” in the ordinary sense of the word 
: “ sale.” There was nothing in the nature of a 
sale between him Sc the members ; his was merely 
the hand which supplied them with the liquors 
! ho purchased for them. To hold that to be 
' a selling of liquors by him would be straining the 
law Sc going far beyond its real purport (Lord 


Boyce v. Mr Donald (1893), 9 Man. 
L. R. 297. — CAN. 

d. — - .] — Tho general 

manager of a co. cannot, make a bind- 
ing agreement, for the sale of its real 
estate without special authorisation 
lor that purpose. — Calloway v. S3to- 
bart, Sons fe Co. (1904), 35 S. C. It. 
301.— CAN. 

e. — .) — The manager 

of dolt. co. engaged pltf. as foreman. 
There was a written contract of hiring, 
but no period of hiring was mentioned 
therein. This was signed by pltf. Sc 
by the manager, using the name of 
dofts. & his own name, 6c by 3 directors, 
but the corporate seal was not affixed. 
The pltf. began work on Mar. 15 & 
continued until July 2 following, when 
he was summarily dismissed by tho 
general manager : — Held : the con- 
tract was binding on dofts., being made 
by an otficial who, on the uncontra- 
dicted evidence, had a general authority 
for that purpose. — Armstrong v. Tyn- 
dall Quarry Co. (1910), 16 W. L. R. 
Ill ; 20 Man. L. R. 254.— CAN. 

f. .] — In an 

action brought to recover compensa- 
tion from tho deft. co. for surgical 
attendance rendorod by pltf. at tho 
request of defts.’ manager to an em- 
ployee, who bad been Injured whilst 
in deft. ’s works : — Held : the manager 
had implied authority to employ a 

£ hysician iu the circumstances. — 
kd well v. Charlottetown Light Sc 
Power Co. (1913), 13 E. L. R. 225.— 
CAN. 


£• 


.3 — Ross. Skol- 

State Line 8.S. Co, 


field & Co, v. 

(1875), 13 Sc. L. R. 78.— i SCOT, 
b. — Only as going con 


cem. J — Semite': even if a general ! 
manager of a co. positively agreed that : 
any winding-up proceeding that should j 
bo necessary should be taken in O. ! 
rather than elsewhere, tliis would not 
bind tho co., for the business of tho 
manager is to manage a going concern. 
— lie Brtton Medical & General 
Life Assocn., Ltd. (1886), 12 O. R. 
441.— CAN. 

k. — Arrest.] — The manager 

of a co. directed the prosecution of 
pltf. for larceny of the co.’s property. 
The solicitor of the co. advised tho 
arrest, prepared the information & 
concluded tho prosecution. The bye- 
laws did not provide for taking such 
proceedings. There wus no evidence of 
express authority from the co. or that 
the arrest was within the scope of tho 
manager’s duties : — Held : the co. was 
not liable for the arrest. — Miller v. 
Manitoba Lumber & Fuel Co. (1890), 

0 Man. L. it. 487.— CAN. 

j, 7'o employ solicitor .] — 

The general manager of a co. had 
authority to do acts which occasionally 
required legal advice : — Held : he had 
implied authority to retain a solicitor 
whenever, in his judgment, it was 
prudent to do so, but that such 
authority ceased on the suspension of 
tho co. — Clarke v. Union Fire In- 
surance Co., Caston’s Case (1884), 10 
F. R. 339.— CAN. 

m. To pledge goods of com - 

pang.] — The authority of a manager of 
a company, carrying on the business of 
the manufacture Sc sale of farm 
utensils, to pledge the goods of the 
company, for a present debt & future 
advances, will not be assumed, but 
must be proved. — J ones v. Henderson 


(J 885), 3 Man. L. R. 433.— CAN. 

PART III. SECT. 29, SUB-SECT. 3.~ D. 

n. Loss of company 's books. ] — Reeves 
v. Croyle (1871), 2 V. R. 42.— AUS. 

o. Fraud in winding up.] — L., being 
the manager & part owner of a co. 
which was In financial difficulties Sc 
owing him $1,600 on account of salary, 
agreed with H. that the latter should 
acquire the outstanding debts of the 
co., obtain judgment, sell the property 
at shcriil’s salo & organise a now com- 
pany in which H. was to have a con- 
trolling interest. L. was to refrain 
from taking any steps towards winding 
up the company, & in consideration 
therefor he was to bo given in the new 
company a proportionate amount of 
fully paid-up shares to those held by 
him in the old company. He also 
agreed not to reveal this understanding 
to certain of the shareholders : — Held : 
that if any consideration passed, it was 
an illegal consideration, a fraud on 
certain of the shareholders, & a breach 
of trust. — Lasell v. Thistle Gold 
Co., Ltd. (Non-personable Lia- 
bility) & Hannah (1905), 11 B. C. R. 
466 ; 37 S. C. R. 324.— CAN, 

p. Using company's money for per - 
sonul benefit.] — Deft, was employed by 
the pltf. co. to manage a farm. Ho 
had had, to their knowledge, very little 
agricultural experience, Sc was em- 
ployed chiefly because of his ability 
to handle men, a large number of 
whom were under his control. While 
he was manager, a quantity of grain 
became heated Sc damaged. He also 
while manager made profits in carrying 
on a shop & from the purchase, sub- 
division, Sc sale of land near the farm. 
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Coleridge, C.J.). — Newell v. Hemingway (1888), 
68 L. J. M. C. 40 ; 00 L. T. 644 ; 53 J. P. 324 ; 
5 T. L. R. 93 ; 10 Cox, C. 0. 004. 

Annotations : — Consd. National Sporting Club v. Cope 

(1900), 82 L. T, 352. Mentd. Rankeu v. Hunt (1894), 

38 Sol. Jo. 290 ; Metford v. Edwards (1914), 112 L. T. 

78. 

3009. Contempt of court — Dissemination of 

newspaper paragraphs.] — Where an assocn. which 
was a limited co. disseminated amongst news- 
papers paragraphs amounting to contempt of ct., 
the manager of such assocn. was dealt with by 
the ct. as being responsible. — Be Robbins of 
Press Assocn., Ex p. Green (1891), 7 T. L. R. 
411, D. C. 

Under Larceny Act, 1861 (c. 96), s. 34.] — 

See No. 3011, post . 

3610. Manager de facto — Secretary — Omission 
to send in return under 1862 Act, s. 27.] — Gibson 
v. Barton, No. 3555, ante . 

See, now , 1908 Act, s. 20. 

3611. Larceny Act, 1861 (c. 96), s. 84.] — 

Larceny Act, 1861 (c. 90), s. 84, which makes it a 
misdemeanour for “ any director, manager, or 
public officer of any body corporate or public co.” 
to publish false statements with intent to deceive 
or defraud, applies to a person who, without 
having been appointed an officer of the co., has 
in fact acted throughout as the manager of the 
alTairs of the co. — R. v. Lawson, (1905] 1 K. B. 
541 ; 74 L. J. K. B. 290 ; 92 L. T. 301 ; 69 J. 1\ 
122 ; 53 W. R. 459 ; 21 T. L. R. 231 ; 20 Cox, 
0. C. 812, 0. 0. R. 

3612. For acts of company’s employees — 
Infringement of patent.] — Betts v. Neilson, 
Betts v. De Yitre, No. 3327, ante . 


Sub-sect 4. — Tiie Solicitor. 

A. Appointment and Position . 

3613. Appointment — By articles — Whether en- 
forceable contract.] — Arts, of assocn. contained a 
clause iri which it was stated that pltf. should be 
solr. to the co., & should transact all the legal 
business of the co., including parliamentary 
business, for the usual & accustomed fees & 
charges, & should not be removed from his office, 
unless for misconduct. The arts, were signed by 
seven members of the co., & were duly registered, 
& the co. incorporated under 1862 Act. Pltf. 
acted as solr. to the co. for some time, but ulti- 
mately the co. ceased to employ him & employed 
other solrs. Pltf. brought an action against the 
co. for breach of contract in not employing him 


as solr. to transact their legal business ori the 
terms of the arts. : — Held : the arts, of assocn. 
were a matter between the shareholders inter sc, 
or the shareholders & the directors, & did not 
create any contract between pltf. & the co. — 
Eley v . Positive Government Security Life 
Assurance Co. (1876), 1 Ex. D. 88 ; 45 L. J. Q. B. 
451 ; 34 L. T. 190 ; 24 W. R. 338, C. A. 

Annotations : — Consd. Re Rotherham Alum & Chemical Co. 
(1883), 25 Ch. JL>. 103. Folld. Browne v. La Trinidad 
(1887), 37 Ch. D. 1, Apld. Boston Deep Sea Fishing & 
Ice Co. v. Ansel] (1888), 59 L. T. 345. Folld. Baring- 
Gould v. Sharpington Combined Pick & Shovel Syndicate, 

( 1 899 J 2 Ch. 80; Re Famatina Development Corpn. 
[1914] 2 Ch. 271 ; Hickman v. Kent or Romney Marsh 
Shoop -Breeders* Assocn., [1915] I Ch. 881. Apld. 
Plantations Trust v. Bila (Sumatra) Rubber Lands (191 fi), 
114 L. T. 676. Reid. Re Dale & Plant (1889), 61 L. T. 
206. Mentd. Davey v . Shannon (1879), 4 Ex. D. 81 ; 
Gandy v. Gandy (1885), 30 Ch. D. 57 ; Re Ai\gtb -Austrian 
Printing & Publishing Union, Isaac’B Case, [1892 J 2 Ch. 
158 ; Re Olympia, [1898J 2 Ch. 153. 

See , also, No. 3615, post , &, generally , Sect. 7, 
sub-sect. 5, B., ante . 

3614. By managing director — Solicitor 

appointed by directors.] — De Reuter v , Morris 
Process Co., LrD., No. 3508, ante . 

3615. Termination of appointment — Solicitor ap- 
pointed by articles & resolution of company.] — 
Oolwyn Bay Pier Co. v. Hill (1892), 30 Sol. Jo. 
744. 

3016. Effect of termination — Power to act 

for petitioner to wind up company.] — Notwith- 
standing the rule that a solr. must not use in- 
formation acquired in his professional capacity 
in any subsequent proceedings against his former 
client, a solr., who has acted in the formation of a 
co. & been discharged, may act for a petitioner to 
wind up the samo co., when all the facts upon 
which the petition is based might have been 
ascertained by any person in the position of 
petitioner . — Be Holmes, Be Electric Power Co., 
Ltd. (1877), 25 YV. R. 603. 

Annotation: — Consd. Little v. Kings wood Collieries Co. 
(1882). 20 Ch. D. 733. 

3617. Position — Whether officer — Whether dis- 
qualified as director as holding office under 
company.] — Be Harper’s Ticket Issuing & Re- 
cording Machine, Ltd., No. 3477, ante. 

3618. Under 1862 Act, s. 165 — Solicitor 

acting in early stages.] — A solr. is not an officer 
of the co., within 1862 Act, s. 105, so as to be 
amenable to the jurisdiction of that sect. 

A solr. acting for a co. in its early stages is not 
to be treated as a promoter of the co . — Be Great 
Wheal Polgooth Co., Ltd. (1883), 53 L. J. Ch. 
42 ; 49 L. T. 20 ; 47 J. P. 710 ; 32 W. K. 107. 

3619. .]-~-A solr. of a co. is not 


Some payments of purcbuHC-money 
for this laud had boon made by him 
from a blank account, in which, for 
the financial convonionco of the co., 
some of its funds bad becu deposited 
in his name along with his own funds : 
— Held: (1) while a farmer of experi- 
ence would have inspooted the gram & 
would have seen the danger of heating 
& have taken measures which probably 
would have prevented the damage, the 
same degree of care was not to be 
expected from tbe deft., & that he 
was not liable for the loss ; (2) as the 
co. had no power to carry on a shop, & 
as the shop was carriod on by deft, to 
a great exfont for the co.'s convenience 
& with the knowledge of the directors, 
deft, was not bound to account for the 
profits made in carrying it on ; (3) the 
purchase of the adjoining land was 
justifiable, the co. not being one to 
deal in land, & there being nothing in 
what the deft, did that came in conflict 
with his duty to the co. ; (4) that, as 
deft, had acted in good faith in using 
the co.’s funds, & as only a small 


portion of the purchase -money had 
been so paid, the co. could not claim 
the benefit of the purchase, but was 
entitled to a lien on the land not sold 
for the amount of its money & interest ; 
(5) deft, was liable for the value of 
work done for his benefit with engines 
& waggons of the co. & for damage 
thereto while the work was being done 
for him. — Wkitzen Land & Agri- 
cultural Co. v . Winter (1914), 28 
W. L. R. 212.— CAN. 

q. Negotiating bills for company.] 
— The sub-agents of a co. accepted 
bills drawn upon them by the managers 
of the co. in anticipation of the freight 
of one of the co.'s steamers. The bills 
passed through the managers' hooks, 
were discounted by them & were 
retired at maturity by the sub-agents. 
The managers ceasod to hold that 
office during the currency of the bills, 
which were sequestrated the day after 
they came to maturity, & the sub- 
agents brought an action against the 
co. for the amount due to them in 


respect of the above transaction. Tho 
ct. assoilzied defenders, in respect that 
pursuers had failed to prove (1) that 
the bills we i*e granted by the managers 
under tho power's conferred upon them 
by tho terms of their appointment ; 
(2) that the managers had, subsequent 
to their appointment, received from 
tho co. authority, either direct or 
implied, to borrow money ; & (3) that 
tho proceeds of the discount of tho 
bills had been applied for the behoof 
of tho co. — Ross, Skolfield & Co. v. 
State Ltne S.S. Co. (1875), 3 R. (Ct. 
of Sess.) 134 ; 13 So. L. R. 78.— SCOT. 

PART III. SECT. 29, SUB-SECT. 4.— A. 

r. Appointment — Repeal by general 
meeting — Remuneration for services 
actually rendered .] — Where the direc- 
tors of a railway co. passed a bye- 
law enacting that the salary of the 
pltf., as solr. of the co., should be 
fixed at $1,000 per annum, which bye- 
law was afterwards, at a meoting of the 
shareholders, repealed : — Held: the 
bye-law was within the competence of 

hh2 
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Sect. 29. — The secretary and other officers and ser 
vants: Sub-sect. 4, A., B. & C.] 


an officer of that co. within 1802 Act, s. 165. — Re 
Great Western Forest of Dean Coal Con- 
sumers Co., Carter’s Case (1886), 31 Ch. D. 
496 ; 55 L. J. Ch. 494 ; 54 L. T. 531 ; 34 W. R. 


516 ; 2 T. L. R. 293. 

Annotations ; — Distd. Be Liberator Permanent Benefit 
Bldg. Soc. (1894), 71 L. T. 406. Apprvd. lie Carpenter 
& Bristol Corpn., [1907] 2 K. B. 617. Folld. Be Harper’s 
Ticket Issuing & Recording Machine, Hamlen v. Harper’s 
Ticket Issuing & Recording Machine (1912), 57 Sol. .To. 
78. Refd. lie Western Counties Steam Bakeries & Milling 
Co., [1897 1 1 Cli. 671. 


Sec, now , 1908 Act, s. 215. 

3620. Whether promoter — Under 1862 Act, 

s. 165.] — Re Great Wiieal Polgootii Co., Ltd., 
No. 3618, ante. 

Sec , now, 1908 Act, s. 215. 

3621. .] — Tyrrell v . Bank of 

London, No. 34, ante. 

3622. In relation to company — Retainer 

clause inserted in articles.] — Re Rhodesian Pro- 
perties, Ltd. (1901), 45 Sol. Jo. 580. 

Fiduciary position — Solicitor also 

secretary.] — See No. 3551, ante. 

3623. Duty as to registration of charges.] — A 
solr. not usually employed by a co. was employed 
by them to act in a particular matter, &, having 
required security for costs, they gave him a charge 
on certain debts due to them. About five weeks 


after this a winding-up petition was presented, on 
which an order was shortly afterwards made. 
The charge had not been registered: — Held: 
though under 1862 Act, s. 43, the want of registra- 
tion did not make the charge void, yet the solr. 
could not avail himself of the charge, for it was 
his duty, as being the solr. of the co. in this trans- 
action, to see that the directions of the Legislature 
as to registration were obeyed. — Re Patent 
Bread Machinery Co., Ex p. Valpy & Chaplin 
(1872), 7 Ch. App. 289 ; 26 L. T. 228 ; 20 W. R. 
347, L. JJ. 

Annotations : — Consd. Be General Provident Asscc., Ex p. 
National Bank (1872), L. R. 14 Eq. 507. Apld. Be 
Native Iron Ore Co. (1876), 2 Ch. I). 345. Consd. lie 
International Pulp & Paper Co., Knowles’ Mortgage 
(1877), 6 Ch. D. 556 ; Be Globe New Patent Iron & Steel 
Co. (1879), 48 L. J. Ch. 295. Expld. Be South Durham 
Iron Co., Smith’s Case (1879), II Ch. D 579. Consd. Be 
Great Western Forest of Dean Coal Consumers Co., 
Carter’s Case (1886), 31 Ch. D. 496. Refd. lie Underbank 
Mills Cotton Spinning & Manufacturing Co. (1885), 55 
L. J. Ch. 255 ; Wright v. Horton (1887), 12 App. Cas. 
371 ; Be Kingston Cotton Mill Co. (1895), 44 W. R. 210. 
Mentd. Be General South American Co. (1876), 34 L. T. 
706 Withington L. B. r. Manchester Corpn. (1893), 
62 L. J. Ch. 393. 


B . Powers and Liabilities. 

See , generally , Solicitors. 

3624. Solicitors also promoters & vendors to 
company — Liability for profits on sale.] — A firm of 
solrs. purchased a certain leasehold property, & 
soon afterwards they formed a co. of which they 
were appointed the solrs., to take over the 
property, which they sold to the co. at a price 
greatly in excess of that which they had paid 
for it. On a bill by the official liquidator of the 
co., which had been ordered to be wound up, 
seeking to make the solrs. answerable for the 
profit which they had made by the sale of the co. : 


— Held: no fiduciary relation having existed 
between the parties at the time when the solrs. 
purchased the property, & there having been no 
fraud, concealment, or misrepresentation on the 
part of the solrs., & all the then members of the 
co. having been fully aware of the facts of the 
case, the sale could not be opened, & the solrs. 
were not accountable for the profit made on the 
transaction. — Mason’s Hall Tavern Co. v. 
Nokes (1870), 22 L. T. 503. 

Annotation : — Refd. Be Glory Paper Mills Co., I) mister’s 
Case, 11924] 3 Oil. 473. 

3625. Extent of authority — Misrepresentations.] 

— A joint stock marine insurance co. had declared 
dividends, which, as it afterwards appeared, were 
not warranted by the real condition of the co. 
The law agent of the co. who was also a member 
of it, when applied to for information, mentioned 
these dividends as proofs of the flourishing state 
of the co. The person to whom he so mentioned 
them became afteiwards a purchaser of the shares : 
— Held : (1) he could not relieve himself from his 
contract on account of these representations ; 
(2) the law agent of the co. was not its agent to 
bind it in such matters ; nor could he bind it as 
a partner, for a joint stock co. is not, like an 
ordinary partnership, bound by the acts of any 
individual member of it ; (3) if the directors of 
a co. agreed to publish false statements of the 
affairs of the co., under such circumstances as 
showed a fraudulent intent to deceive, they were 
not civilly liable to those whom they had deceived 
<fc injured, but might be criminally prosecuted & 
punished. — B urnes v. Pennell (1849), 2 H. L. 
Cas. 497 ; 14 L. T. O. S. 245 ; 13 Jur. 897 ; 9 
E. R. 1181, H. L. 

Annotations: — As to (2) Consd. National Exchange Co. v. 
Drew (1855), 25 L. T. O. S. 223; Re Royal British Bank, 
Nicol’s Case (1859), 3 De G. & J. 387. Refd. Be Royal 
British Bank, Ex p. Brockwell (1857), 26 L. J. Ch. 855. 
As to (3) Refd. Pook V. Gurney (1871), L. R. 13 Eq. 79. 
Generally , Mentd. Fuller v. Earle (1852), 21 L. J. Ex. 
314 ; Deposit Life Assce. v. Ayscough (1856), 6 E. & B. 
761; Bailey v. Universal Provident Assce., Re Copeland 
(1857), 26 L. J. C. P. 87. 

3626. Solicitor acting without authority — Lia- 
bility for costs — Action in name of company — On 
authority of one director only.] — A bill had been 
filed by one of the directors of an incorporated 
co., in the name of the co., praying an injunction 
against the other alleged directors of the co., to 
restrain them from allotting or pretending to 
allot any shares, from affixing their present seal, 
or otherwise acting or pretending to act in tho 
name of the directors of the co. On motion to 
take this bill off the file, on the ground that the 
solr. had not the authority of the co., it appearing 
that one director alone had authorised such bill 
to be filed, without the consent of the other 
directors : — Held : such bill should be taken off 
the file, & the costs of the application <fc of the 
suit should be paid by the solr. filing such bill. — 
Fergus Navigation & Embankment Co. v. 
Kingdon (1861), 4 L. T. 262. 

3627. .] — An order dismissing the 

action & directing that the solr., who had issued 
the writ in the name of a co., should pay pltfs.* 
costs, on the ground that he had not received any 
authority to that effect from pltf. co., affirmed. 


the directors, under C. S. C. c. 66, s. 47, 
Sc the shareholder could not undo tho 
arrangement in respect of past services 
of the solr. received by them. — 
Falkineh v. Grand Junction Ry. 
Co. (1883), 4 0. R. 350. — CAN. 

s. By acceptance of services .] 

— When a partner of one of the 
directors of the co. did work for the 
directors as solr. & there was nothing 


to show that he had not been duly 
appointed by the directors, his claim 
in respect of such work was allowed. — 
Be Port Canning Land Investment 
Reclamation & Docking Co., Ltd. 
(1871), 6 B. L. Ii. 278.— IND. 

PART III. SECT. 29, SUB-SECT. 4.— B. 

t. Authority to issue writ in name 
of company — Costs of action wrongly 


commenced .) — Where a solr.’s right to 
issue a writ in tho name of a co. is 
questioned, the onus is on the said 
solr. to show his authority. It is not 
sufficient for tho said solr. to show 
that the writ was issued on instructions 
from the managing director, but ho 
must also show that the managiug 
director had authority to give tho 
instructions, or, that the board of 
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In future, in such a case, the practice prevailing 
in the common law cts. prior to Jud. Act of serving 
deft, with notice of the application, & ordering 
the solr. to pay the costs of both pltf. & deft., 
will prevail, instead of the old practice of the Ct. 
of Chancery by which in such a case deft, was not 
served, but pltf. was left liable to pay deft.’s costs, 
with the right to get them over again from the 
solr. — Newbiggin-by-the-Sea Gas Co. v . Arm- 
strong (1879), 13 Ch. D. 310 ; 49 L. J. Ch. 231 ; 
41 L. T. 037 ; 28 W. R. 217, C. A. 

Annotation s : — Apld. Fricker v. Van Grutten, [1896] 2 Oh. 

649. Kefd. Williams v. Preston (1882). 30 W. H. 555 ; 

John Morloy Building Co. v. B arras, [1891] 2 Ch. 386 ; 

Geilinger v. Gibbs, [18971 1 Ch. 479 ; Gold Reefs of 

Western Australia v. Dawson, [1897] 1 Ch. 115; Didis- 

heim v. London & Westminster Bank, [1900J 2 Ch. 15 ; 

Yonge v. Toynbee, [1910] 1 K. B. 215. Mentd. Smith v. 

Day (1881 ), 50 L. J. Ch. 333 ; London Scottish Permanent. 

Benefit Soc. v. Chorley (1884), 50 L. T. 265; Boswell 

v. Coaks (1887), 57 L. J. Ch. 101 ; Puddej)hatt v. Leith 

(No. 2), [1916] 2 Ch. 168. 

3628. Termination of authority — By dissolution 
of company.] — A solr. had originally authority 
to defend an action in the name of a co., but his 
authority was revoked by the dissolution of the co. 
shortly before the trial. The trial of the action 
was delayed owing partly to the state of the 
business of the ct. <fc partly to the pleadings being 
amended. The action was tried on the assump- 
tion that the co. was in existence, & judgment was 
given for pltf. Neither the solr. nor pltf. knew 
till after the trial that the co. had been dissolved ; 
but on the day of the trial the solr. was informed 
that the co. had held its final meeting, & he took 
no steps to ascertain whether or not it had been 
dissolved. Upon motion by pltf. that the solr. 
might be ordered to pay his costs of the action as 
from the date of the dissolution of the co. : — 
Held: (1) the solr. having originally authority to 
represent the co. was not liable for acting on that 
authority after it had been revoked by the dis- 
solution of the co. until he knew or, by the exercise 
of due diligence, might have known of the dis- 
solution ; (2) on the day of the trial the solr. did 
not use due diligence in ascertaining whether or 
not the co. had been dissolved, & he ought to 
pay pltf.’s costs of the action after that date as 
between solr. & client. — Salton v. New Beeston 
Cycle Co., [1900] 1 Ch. 43 ; 09 L. ,T. Ch. 20 ; 81 
L. T. 437 ; 48 W. R. 92 ; 16 T. L. R. 25 ; 7 
Mans. 74, 

Annotation : — Mentd. Youge v. Toyubeo, [1910] 1 K. B. 

2] 5. 

Compare Part IX., Sect. 10, post, 

C, Costs . 

See, generally , Solicitors. 

3629, Liability for — Directors — Instructions by 
one director.] — Burchall v, Spottiswoode, No. 
3084, ante. 


3630. Company — Documents surrendered to 

liquidator on undertaking to pay — Nine years’ delay 
in delivering bill.] — Where solrs. of a joint-stock 
co., after an order to wind up, delivered up docu- 
ments to the official manager on his undertaking 
that they should be paid out of the first money 
in their hands, & allowed nine years to elapse 
before delivering their bill the official manager 
having until then had no funds in his hands : — 
Held : the claim was not barred by the Stat. 
Limitations. 

Qu. : whether, after such delay, the solrs. 
were entitled to have a call made to satisfy their 
demand. — Re Gloucester,., Aberystwith & 
Central Wales Ry. Co. (18C0), 2 Giff. 47; 29 
L. J. Ch. 383 ; 8 W. R. 175 ; 66 E. R. 20 ; sub 
nom. lie Gloucester, Aberystwith & Central 
Wales Ry. Co., Ex p. Official Manager, 

1 L. T. 320 ; 6 Jur. N. S. 116. 

3631. Company Illegal — Solicitors 

party to formation.] — The solrs. of an illegal co. 
presented a petition for the winding up of the 
co. as creditors in respect of a bill of costs 
which consisted partly of their professional 
charges in connection with the formation of the 
co., & partly of charges for work done on •the 
retainer of the manager & committee of super- 
intendence of the co. : — II eld : as the solrs., 
having been parties to the illegal act of forming 
the co., could not recover their charges in con- 
nection with its formation, & as the authority of 
the manager & committee to retain them for the 
other work could only be proved by the production 
of the deed constituting the co., which, owing to 
its illegality, could not be admitted as evidence, 
they could not establish a sufficient debt to sup- 
port their petition, which was accordingly 
dismissed with costs. — Re South Wales Atlantic 
S.S. Co. (1876), 2 Ch. 1). 763 ; 46 L. J. Ch. 177 ; 
35 L. T. 294, C. A. 

Annotations : — Mentd. lie Shepherd, Ex p. Ball (1879), 10 

Ch. D. 667 ; He J’adstow Total Loss & Collision Assoe. 

Assoen. (1882), 20 Ch. D. 137 ; Shaw v. Benson (1883), 

11 Q. B. D. 563 ; Re National Debenture & Assets Corpn. 

(1891), 00 L. J. Ch. 533. 

3032 . Costs of formation.] — A solr., 

on the instructions of persons who afterwards 
joined the board of a co. then about to be formed, 
prepared the memorandum & arts, of assoen. of 
the co. & paid the fees for its registration : — Held : 
(1) he was not entitled to recover from the co. 
the costs of the preparation of the memorandum 
& arts, of assoen. ; (2) inasmuch as the co. was 
under a statutory liability to pay the registration 
fees, he was entitled to recover those fees from 
the co. 

(3) The fact that a co. adopts & takes the benefit 
of services rendered under a contract entered into 
before its formation does not make the co. liable 
in equity to pay for those services. — Re English 


directors ratified his action in so doing, 
or that tho co.’s shareholders had so 
acquiesced therein as to hind the co. : 
— Held : tho solrs. who issued tho writ, 
& not the managing-director, must pay 
the costs of deft., as between party & 
party, as well as the costs of appeal, 
tho solrs. having a right of action 
against the managing director for the 
costs which they had reasonably boon 
put to in the matter. — Standard Con- 
struction Co. v. Crabb (1914), 30 
W.L. R. 151; 7W.W.R.719; 7 Sask. 
L. R. 365.— CAN. 

PART III. SECT. 29, SUB-SECT. 4,— C. 

3629 i. Liability for — Directors — In- 
structions by one director .) — A solr. for 
a co. is entitled to charge such co. for 
special work & Journeys undertaken 
at the request of individual directors & 


the general managor, & the roquost 
need not he under the corporate seal. — 
Clarke v. Union Fire Insurance 
Co., Gaston’s Case (1884), 10 P. it. 
339. — CAN. 

a. Company — Professional ser- 
vices paid for by stock .] — The Act of 
incorporation of a Joint stock co. pro- 
vided “ that no subscription for stock 
should he legal or valid until 10 per 
cent, should have been aotually & 
bond fide paid thereon.” C. gave to 
the manager of tho co. a power of 
attorney to subscribe for him ten 
shares in the co., containing tho words : 
” & I herewith enclose 10 per cent 
thereof. & ratify & confirm all that my 
said attorney may do by virtue 
thereof.” Tho 10 per cent was not, in 
fact, enclosed, but the amount was 
placed to the credit of C. in tho books 


of the co., & a certificate of stock issued 
to him which he held for several years. 
The co. having failed, proceedings were 
taken to have C. placed on the list of 
contributories. Tho sum to his credit 
was for professional servieos to tho co. 
as scar., & there had been an arrange- 
ment that bis stock was to bo paid for 
by such services : — Held : C. was 
rightly placed on the list of contribu- 
tories . — Re Standard Fire Insurance 
Co., Caston’s Case (1886), 12 S. C., R. 
644. — CAN. 

b. .] — Where a com- 

mittee of a joint-stock co. was ap- 
ointed to make an investigation for 
ehoof of the co., & one of thoir 
number, a writer to the signet, acted 
as their clerk, but did not stipulate for 
remuneration ; — Held ; he was not 
entitled to make a charge for his time 
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Sect . 29 . — The seer clary and other officers and ser- 
vants : Sub-s ect, 4, C* & D*] 

Sc Colonial Produce Co., Ltd., [1906] 2 Ch. 
435 ; 75 L. J. Ch. 831 ; 95 L. T. 580 ; 22 T. L. R. 

009 ; 50 Sol. Jo. 595 ; 13 Mans. 387, C. A. 

Annotation : — As to (2) H.F. Re National Motor Mail Coach 

Co., Clinton's Claim, [1008] 2 Ch. 515. 

3633. What costs may be allowed — Costs of 
formation — Equitable debt.] — Certain persons pro- 
posed to form a co. ; they employed A. as their 
soli*. ; he was so named, on provisional registra- 
tion ; the directors were not to be personally 
liable to the officers of the co. ; the solr. was 
continuously employed, until after the co. had 
been completely formed <fc registered, Sc until it 
was wound up. Art. 44 of the deed of settlement 
declared, that “ a sufficient part of the funds of 
the co. should, upon complete registration, be 
appropriated in payment of the expenses of Sc 
incidental to the formation of the co., including 
those of or having reference to the preparation Sc 
execution of that deed.” When the co. was 
before the master, the solr. presented a demand 
for services from the earliest period up to that 
time. The master allowed the demand as a 
claim only, Sc not as a debt, leaving the solr. to 
proceed at law : — Held : the master ought to 
have allowed this demand as a debt, but subject 
to proof that the items came under the description 
contained in art. 44, & subject also to taxation. — 
Terrell v, Hutton (1854), 4 H. L. Cas. 1091 ; 
2 Eq. Rep. 754 ; 23 L. T. O. 8. 13 ; 18 Jur. 707 ; 

10 E. R. 790; sub nom. Re Independent Assur- 
ance Co., Terrell v . Hutton, 23 L. J. Ch. 345, 
ILL. 

Annotations: — Consd. lie Skegness & St. Leonard's Tram. 

Co., Kjc p. Hanly (1888), 41 Ch. D. 215. Re!d. Re 

Counties Union Asset*. (1857), 5 W. R. 889 ; Rc Warwick 

& Worcester Ry. (1858), 81 L. T. O. S. 145. 

3634 , Under contract by promoter.] — 

P., a solr. employed by M, in the formation of a 
co. formed to purchase & carry on M.’s business, 
incurred costs Sc made certain disbursements in 
such formation. One of the arts, of assocn. of 
the co. provided that the directors should pay 
all “ the costs incidental to the formation of the 
co.” An agreement between M. & the co. was 
approved Sc settled, one clause of which provided 
that all preliminary costs & expenses of Sc inci- 
dental to the eo. should be considered as incurred 
Sc paid or payable by the co. The agreement was 
not executed, but the co. entered into possession 
of the property agreed to be purchased. On the 
winding-up of the co. P. sent in a claim for his 
costs & disbursements. The taxing master 
disallowed all the items prior to the date of the 
registration of the co. : — Held : the certilicate 
was right, & the solr. could not claim payment of 


the costs ; the arts, of assocn. gave him no privity 
of contract, Sc the fact that the co. had had the 
benefit of his services was immaterial, as those 
services had been rendered on the retainer of 
M. — Re Rotherham Alum Sc Chemical Co. 
(1883), 25 Ch. D. 103 ; 53 L. J. Ch. 290 ; 50 L. T. 
219 ; sub nom. Re Rotherham Alum Sc Chemical 
Co., Ltd., Ex p. Peace Sc Co., 32 W. R. 131, 
C. A. 

Annotations : — Consd. Re English & Colonial Produce Co., 

11909] 2 Ch. 485. Mentd. Humo v. Record Reign Jubilee 

Syndicate (1899), 80 L. T. 404 ; Re Fireproof Doors, 

Urnnoy v. Fireproof Doors, [1916] 2 Ch. 142. 

3035 , Costs of ultra vires proceedings — 

Solicitors with notice.] — When the solrs. of a 
public co. bring or defend actions or suits in 
respect of matters in which the co. is acting 
ultra vires , & this is plainly known to them, they 
will not be allowed to charge the co. for costs 
incurred in the conduct of such business, nor will 
they be allowed to appropriate sums paid to them 
on a general account to the liquidation of such 
costs. — Re Pikenix Life Assurance Co., Howard 
Sc Dollman’s Case (1863), 1 Hem. Sc M. 433 ; 
2 New Rep. 548 ; 8 L. T. 728 ; 11 W. R. 984 ; 
71 E. R. 189. 

3636, Costs incurred without formal Instruc- 

tions — Subsequent ratification by directors.] — S. 
was the solr. of the F. Co., formed to work a 
silver mine in America, Sc had received instruc- 
tions to institute a suit in Chancery on behalf of 
the F. Co. against their former directors & the 
person who had sold the mine to the co. Counsel 
who drafted the bill advised that information 
should bo obtained in America as to certain 
matters in dispute. Before the draft bill was 
finally settled 8. took a journey to America & to 
the neighbourhood of the F. Co.’s mine in relation 
to the business of another co. for whom he was 
also solr., A who paid his expenses there Sc back. 
While in America he paid a visit to the F. Co.’s 
mine, Sc there made inquiries Sc obtained informa- 
tion which lie alleged were very material for the 
purposes of the F. Co.’s suit. When the directors 
of the F. Co., who knew of his visit to America, 
heard of S.’s return to England, they passed a 
resolution that lie should be asked to attend the 
board “ to give such information as he should be 
able as to the mine.” S. attended accordingly, 

the minutes of the meeting were as follows : 
“8. attended the board by request Sc gave in- 
formation as to his journey ” Sc it was then 
resolved to file the bill at once. The bill was 
afterwards filed, having been re-settled in conse- 
quence of, & according to, the information 
obtained by 8. in America. 

8. in his bill of costs, made a charge of £100 in 
respect of the American journey, Sc this amount 


Sc trouble, but entitled to reimburse- 
ment of bis outlay, besides a charge 
for making copies, in bis own chambers, 
of tho proceedings of the committee 
for their behoof. — Duncan v. Union 
Canal Co. (1831), 9 Sh. (Ct. of Sess.) 
398. — SCOT. 


3633 i. What costs may be allowed — 
Cods of formation. — Equitable debt. ] — 
A co. incorporated by a special Act is 
not liable for the expensos of procuring 
its incorporation in the absence of a 
provision in the Act that it shall be so 
liable, unless after incorporation it 
ugrees to pay such expenses ; Sc solrs. 
have no equitable claim against a oo. 
for tho costs of procuring such an Act 
on the ground that the co. has taken 


the benefit, of their servicos. Where, 
however, the oo. has made a payment 
on account to its solrs. they may be 
permitted to appropriate such pay- 
ment to their claim for pre-incorpora- 


tion costs .— Re Crown Hail Insura nck 
Co. (1908), 18 Man. L. It. 51. — GAN. 

c. Project abandoned.] — 

This undertaking having been aban- 
doned a process was raised for the 
determination of tho rights of parties 
to the parliamentary deposit fund, 
there being no other assets of tho eo. : 
— Held: (1) the solrs. who had given 
their professional services in preparing 
& carrying through Parliament the 
bill for the creation of the ry. co. were 
creditors of the co. & entitled to 
recover payment of their accounts out 
of the deposit fund, although they had 
given their services not on the employ- 
ment of any one, but solely in the 
prospect of their being remunerated 
by the co. when formed ; (2) in the 
exercise of their discretion in tho dis- 
tribution of the assets the ct. could 
give direct effect to the claims of the 
professional persons who had given 


their services in the promotion of the 
co. — M uir v. Forman ’b Trustee 
(1903), 5 F. (Ct. of Seas.) 546. — SCOT. 

d. .] — Where a co. is being 

formed for the purpose of taking 
over an oxisting business & an agent 
at law has been employed to carry 
through the whole transaction, in- 
cluding the flotation of tho co. 
Held: (1) the flotation of a company 
being outside the ordinary business of 
a law agent, the Table of Fees does not 
supply a standard for regulating his 
scale of remuneration ; (2) the agent 
at law is entitled to charge against 
sellers the ordinary seller's commission 
of 1 per cent for negotiating tho 
sale ; (3) the agent at law is also 
entitled to charge a commission on the 
flotation, which will vary in amount 
according to the nature of the work 
done, but which is chargeable against 
the promotei s but not against the 
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was allowed on taxation by the master ; but was 
disallowed on appeal : — Held : although the 
directors had given S. no previous specific instruc- 
tions to do what he did in America, still the same 
was within his retainer, & had been subsequently 
adopted & ratified by the directors, &, the charge 
having been found reasonable by the taxing 
master, the same must be allowed. 

S. had also taken three journeys to Paris in 
relation to a proposed compromise of the snit, 
which compromise was ultimately effected. The 
taxing master allowed the expense of the journeys, 
& also costs at the rate of 5 guineas a day, but 
such expenses & costs were disallowed : — Held : 
although no formal instructions had been given 
to S. by the directors of the co., still, as he was 
under the impression from the conduct of some 
of the directors that he was authorised to make 
the journeys, & as what he did was in furtherance 
of the interests of the co. — though that alone 
would not entitle 8. to charge for the same — & as 
the directors had adopted & ratified what he had 
done, these charges must be allowed. — Re Snell 
(a Solicitor) (1877), 5 Oh. D. 815; 30 L. T. 
534 ; 25 W. R. 730, C. A. 

Annotations : — Consd. Re Hill (1886), 55 L. T. 456. Mentd. 

Tho Soto, [1893 J P. 73. 

3637 . Lump sum paid In advance — Subse- 

quent appointment of receiver & manager.] — A co. 

paid to then* solr. the sum of £80, for costs in- 
curred, & a further sum of £500, to meet the 
expenses of a threatened action in bkpcy., certain 
conveyancing expenses in connection with the 
co.’s premises, & to secure the solr.’s own re- 
muneration. A month later a receiver was 
appointed on behalf of the co.’s debenture-holders, 
& the amount of £580 was claimed from the solr. 
as part of the co.’s assets. It was subsequently 
agreed that the solr. should have his costs up to 
the date of the bkpcy. : — Held : the solr. was 
entitled to all his costs incurred up to the appoint- 
ment of a receiver, & from that date the sum 
remaining in his hands unexhausted could be 
claimed on behalf of the debenture-holders ; but, 
pltf. not objecting, a fair remuneration should be 
paid to the solr., out of the fund, for his work in 
connection with the conveyancing matters under- 
taken for the co. since the date of the receiving 
order, <fe such remuneration should be fixed by 
the taxing master. — Re British Tea Table Co. 
(1897), Ltd., Pearce v. British Tea Table Co. 
(1897), Ltd. (1909), 101 L. T. 707. 

3638 . Enforcing payment — By restoration of 
name to register — Abortive company never carrying 
on business.] — Re British Incandescent Heat- 
ing Syndicate, Ltd. (1904), cited in Halsbury’s 
Laws of England, Vol. V., p. 611. 

3639 . Set-off — Against calls.] — Calls due from 
a shareholder who is also the solr. of the co. may 
be set off against his bill of costs. — Re Exchange 
Banking Co., Ltd., Ramwell’s Case (1881), 
50 L. J. Ch. 827 ; 45 L. T. 431 ; 29 W. R. 882. 

Armotaiion : — Mentd. Randt Gold-Mining Co. v. New Balkis 

Eerstoling (1901), 71 L. J. K. B. 346. 


sellers ; (4) when ho charges such a 
commission on tho flotation he is not 
entitled to oharge in addition against 
tho purchasers the purchaser’s i per 
cent commission for negotiating the 
sale, but the commission must be hold 
to be covered by & included in the 
commission on tho flotation. — -Welsh 
v . Johnson (1906), 8 F. (Ct. of Sess.) 
453. — SCOT. 

e. — Causes conducted by soli- 
citor in court — Not for business done 
out of court. 3 — -Where a director, who 
was also president, of a co. was 
appointed by the board of directors & 


3640 . Charge given to secure costs — Effect of 
omission to register.] — Re Patent Bread 
Machinery Co., Ex v. Valpy & Ciiaplin, No. 
3023, ante. 

Compare Part IX., Sect. 10, post. 

D . Solicitor's Lien . 

See, generally , Solicitors. 

3641 . Extent — Over what property — Mortgages 
securing debentures— No lien.] — On the issue of 
debentures by a co., tho property of the co. was 
mortgaged to trustees — two of the directors of 
the co. — to secure the payment of such deben- 
tures. The same solrs. acted for both mtgors. <& 
mtgees. in the matter. The co. went into liquida- 
tion, & the costs o£ the preparation of the deed & 
incidental thereto remained unpaid. The solrs. 
when applied to by the trustees to hand over the 
mortgaged deed & the title deeds of the property 
declined to do so, claiming a lion upon them for 
costs : — Held : the solrs. iiad no lien upon the 
deed for their costs & must hand them over . — Re 
Mason & Taylor (1878), 10 Ch. J). 729 ; 48 
L. J. Ch. 193 ; 27 W. R. 311. 

Annotations : — Reid. Brvmton v . Electrical Engineering 

Corim., |1892| 1 Ch. 434 ; He Lawrance, Bowker v. 

Austin, [1894] 1 Cl». 556 ; He Dee Estates, Wright v. Dee 

Estates, [1911 1 2 Oh. 85. 

3642 . Documents — Statutory books — 

Register of members.] — On Sept. 18, 1882, a 
petition was presented for winding up a co., 
which was dismissed in the ct. below, but on 
which a winding-up order was made by the Ct. 
of Appeal on Feb. 7, 1883. Before Sept. 18 the 
register of shareholders, the minute book, & 
certain original applications for shares of share- 
holders in the co. & allotment notes, came into 
the possession of B., the solr. of the co., in tho 
ordinary course of business. After Sept. 18, but 
before the winding-up order was made, other 
books of the eo. came into the possession of B. in 
the same way. The liquidator did not employ B. 
in the winding up, &> applied for delivery over of 
all books, etc., in B.’s possession. B. claimed a 
lien on all the books, etc., for costs due to him 
from the co. incurred both before A after Sept. 18 : 
— Held : (1 ) as to the register of members, having 
regard to 1802 Act, s. 32, <fe as to the minute book, 
having regard to the constitution of the co. A the 
arts, of assocn., tho directors could not create a 
lien on. those books so as to interfere with the 
liquidation. 

Qu. : whether the solr. could have any lien at 
all on these books. 

Held : (2) as to the documents which came into 
his possession after the presentation of the 
petition, the solr., having received them with 
notice of the rights of other persons interested in 
the liquidation, could not claim a lien on them so 
as to interfere with the liquidation : (3) as to the 
application for shares & allotment notes, the 
solr. could resist delivery on the ground of his 
lien . — Re Capital Fire Insurance Assocn. 
(1883), 24 Ch. I). 408 ; 49 L. T. 697 ; 32 W. R. 

to company.] — Deft., when solr. for 
pltfs., collected certain moneys for 
them. He was a director of pltf. co. 
& also the holder of debentures past 
due : — Held : he had a right to sot off 
the debenture debt against the moneys 
collected, & ho has no right to charge 
a commission for collection over « 
above his costs. — Sydney Land ct s 
Loan Co. v. A Solicitor (1910), 7 
E. L. R. 549. — CAN. 

g. — Documents.] — Docu- 

ments received by solrs. for a eo. in the 
ordinary course of business, in this 
instance for the purpose of endeavour- 


acted as solr. for tho co. In winding- 
up proceedings : — Held : he was on- 
titled to profit coals in respect of causes 
in ct. conducted by him as solr. for 
the co., but not in respect of business 
done out of ct., & was entitled to set 
off the amount of such oosts against 
the amount of his liability as a share- 
holder . — Re Mimico Sewer Pipe & 
Brick Manufacturing Co., Pearson's 
Case (1895), 26 O. R. 289.— CAN. 

PART III. SECT. 29, SUB-SECT. 4.— D. 

f. Extent — Over what property — 
Whether money in his hands belonging 
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Sect . 29. — The secretary and other officers and ser- 
vants : Su b-sec t . 4 , D. ; sub-sect. 5, A.] 

200 ; sub nom. He Capital Fire Insurance 
Assocn., Ltd., Ex p . Beall, 53 L. J. Ch. 71, 
C. A. 

Annotations: — As to (1) Expld. & Apld. lie Anglo -Maltese 

Hydraulic Dock Co. (1885), 54 L. J. Ch. 730. Refd. 

He Kent Coalfields Syndicate, (18983 1 Q. B. 754. As to 

(2) Apld. He Anglo-Maltcse Hydraulic Dock Co. (1885), 

54 L. J. Ch. 730. Refd. Boden v. Ilensby, [1892] 1 Ch. 

101 ; lie Hawkes, Ackerman v. Lockhart, [1898] 2 Ch. 1 ; 

He Caudery, London Joint Stock Bank v. Wightman 

(1910), 54 Sol. Jo. 444. As to (3) Refd. Re Hawkes, 

Ackerman v. Lockhart, [1898] 2 Ch. 1 ; He Rapid Road 

Transit Co., [1909] 1 Ch. 9(5. 

3043 , Minute book.] — He 

Capital Fire Insurance Assocn., No. 3042, 
aide. 

3044, ,] — (]) Books & docu- 

ments belonging to a co., which, under the arts, 
of the co., or the provisions of the Cos. Acts, 
ought to be kept at the registered ollice of the co., 
ought not to be put into the possession of the solrs. 
of the co., A, if they are, the solrs. cannot acquire 
a lien for costs over them, A on the winding up 
of the co. will be ordered to deliver them up to 
the liquidator. 

(2) The solrs. art* entitled to a lien upon books 
A documents other than those that ought to be 
kept at the. registered otlice of the co. if such 
books & documents came into their possession 
before the commencement of the winding up. — 
He A n a lo -M altese Hydraulic Dock Co., Ltd. 
(1885), 54 L. J. Ch. 730 ; 52 L. T. 841 ; 33 W. R. 
052 ; 1 T. L. It. 392. 

3045, Applications for shares.] — 

He Capital Fire Insurance Assocn., No. 3042, 
ante . 

3040, Allotment notes.] — He 

Capital Fire Insurance Assocn., No. 3042, ante. 

3647. Possession acquired before 

liquidation begun.] — He Anglo -Maltese Hy- 
draulic Dock Co., Ltd., No. 3044, ante. 

3648 . .] — An action was 

brought by a co. against its directors for penalties 

for acting without qualification. N. acted as 
solr. for the co., A documents came into his hands 
in the course of the action. The co. was ordered 
to be wound up compulsorily & a liquidator was 
appointed. The liquidator continued the action 
A retained N., but afterwards discharged him A 
appointed another solr., to whom he required N. 
to hand over all documents relating to the action. 
N. claimed a lien for costs. This summons was 
taken out by the liquidator for an order for the 
delivery of documents : — Held : N. had a good 
lien on, A was entitled to retain, until his costs 
were paid, all documents which had come into his 

ossession, A on which he had acquired a lien 
efore the order for winding up, but must deliver 
those acquired in the course of the winding up. — 
He Rapid Road Transit Co., [1909] 1 Ch. 90; 


78 L. J. Ch. 132 ; 99 L. T. 774 ; 53 Sol. Jo. 83 ; 
10 Mans. 289. 

Annotations .—Refd. Re Caudery, London Joint Stock Bank 

v. Wig lit man (1910), 54 Sol. Jo. 444; Meguerditchian v. 

Lightbound (1917), 11G L. T. 790. 

3649, Possession acquired after 

liquidation begun.] — He Capital Fire Insurance 
Assocn., No. 3642, ante . 

3050 . ,] — He Rapid Road 

Transit Co., No. 3048, ante. 

3651, Reconstruction — Assets pur- 

chased by new company.] — A limited co. being 
unable to meet its liabilities, executions were 
levied on the co.’s property by creditors, A other 
creditors threatened actions. An extraordinary 
meeting of the co. was then held, A resolutions 
were duly passed to wind up the co. voluntarily. 
It was further resolved that the liquidator should 
submit a proposal for the reconstruction of the co. 
A scheme of arrangement, sanctioned by order of 
the ct., under the Joint Stock Companies Arrange- 
ment Act, 1870 (c. 104), provided that a new co. 
should bo incorporated ; that one of its objects 
should be the acquisition A undertaking of the 
assets A liabilities of the co. ; that the new co. 
should discharge the unsecured debts of the co. 
by allotting to the unsecured creditors fully paid- 
up shares in the new co. in full discharge of their 
claims against the co. ; A that the shareholders 
of the co. should receive partly paid-up shares 
in the new co. It was also provided that the new 
co. should pay all the costs of the winding up A 
of the scheme of arrangement. In pursuance of 
this order an agreement, subsequently adopted by 
the new co., was made between the liquidator A 
the trustee of the future new co. whereby it was 
provided that part of the consideration payable 
by the new co. to the liquidator should be cash. 
The new co. did not pay cash, A the assets of the 
co. accordingly were not transferred to the new 
co. : — Held : the co.’s assets purchased by the 
new co. A retained by the liquidator were to be 
charged with the costs of the co.’s solr. which had 
arisen in connection with the winding up A recon- 
struction of the co., the co.’s property having 
been “ recovered or preserved ” through the in- 
strumentality of the solr. within Solicitors Act, 
1800 (c. 127), s. 28. — He Clayton (J.), Ltd. (1905) 
92 L. T. 223 ; 49 Sol. Jo. 238. 

3652 . Priority conferred — Costs of representative 
action — Change of plaintiffs.] — In a suit instituted 
by a debenture-holder of a co., on behalf of himself 
A the other debenture-holders, against the co. A 
the trustees of a deed, by which leasehold collieries 
A plant of the co. were assigned to trustees to 
secure the payment of the debentures, to enforce 
the security, a receiver A manager was appointed. 
He worked the collieries for some years at a loss. 
Ultimately the property was sold, pltf. having the 
conduct of the sale, A the purchase-money was 


Ing to realiso tho amount duo by sub 
Bcribers to tho capital stock of the co. 
in respect of wliich the solrH. became 
entitled to costs, are subject only to c 
passive or “ retaining ” lien A not to e 
“ particular ” or common Jaw lien on 
property recovered by the efforts ol 
the solrs. or such a lien as to entitle 
them to a charging order, & when the 
co. has gone into liquidation the solrs. 
are not entitled to assert their lien to 
the prejudice of tho due prosecution 
of the winding up, nor to a lien upon 
any monies in the hands of the liquida- 
tor for thoir costs incurred. — Execu- 
tors & Administrators Trust v. 

34 w - L - H2 ; 10 
W. \\ . R. 313 ; 9 Sask. L. R. 232.-— CAN. 


h. 


-.] — Where solrs. 


in proving a debt, duo to them, noti- 
fied tho liquidator that they had no 
security for the indebtedness or any 
part thereof except a solr.’s lien upon 
certain specified documents ; — Held : 
there was no intention on the part of 
the solrs. to abandon or waive their 
lion & no election, by the filing of tho 
proof of claim, to adopt its allowance 
as payment & the lien still oxistod. — 
lie Solicitors, [1917] 3 W. W. 11. 771. 
—CAN 

k. .] — a solr. acted 

as solr. for a limited co. from its 
incorporation until tho date of an 
order to wind up the co., & as such 
solr. ho held certain documents belong- 
ing to tho co. including an agreement 
of a lease of certain mining rights. 


Pursuant to an order of the ct. he 
lodged these documents in ct. without 
prejudice to his lien thereon for costs. 
The official liquidator entered into an 
agreement with an intending pur- 
chaser for tho salo to him of tho mining 
rights comprised in the said agreement 
for a lease, & obtained from him a 
deposit of £50. The intending pur- 
chaser did not proceed with tho pur- 
chase, A his deposit was forfeited, A 
thus became assets of the oo . ; — Held ; 
the amount of the deposit was, in the 
first place, applicable to satisfy tho 
solr.’s lien for costs in priority to all 
other claims thereon . — He Ardtully 
Copper Mines, Ltd. (1915), 50 I. L. T. 
95.— IR. 

1, ,] — On the 
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paid into ct. Tho fund was insufficient. The 
original pltf. became bkpt. in the course of the 
proceedings, & another debenture -holder was sub- 
stituted for him as pltf. An order was made that 
the solrs. of the first pltf. should, without pre- 
judice to their lien — if any — deliver up to the solr. 
of the second pltf. all documents in their possession 
relating to the conduct & prosecution of the suit : 
— Held : the solrs. of the iirst pltf. had no lien on 
the documents which could entitle them to priority 
in respect of their costs. — Batten v. Wedgwood 
Coal & Iron Co. (1884), 28 Oh. D. 317 ; 54 
L. J. Oh. 686 ; 52 L. T. 212 ; 33 W. It. 303. 
Annotations: — Reid. He Rapid Road Transit Co., [1909] 
1 Ch. 96. Mentd. Lathom v. Greenwich Forty Co. (1895), 
72 L. T. 790 ; Strapp v . Bull, Shaw v. School Board of 
London, [1895] 2 Ch. 1 ; He London United Breweries, 
Smith v. London United Browcrios, [1907] 2 Ch. 511 ; 
He Boynton, Hoffman v. Boynton (1910), 79 L. J. Ch. 247. 

3653. As against debentures — Debentures 

restraining company from creating prior charge.] — 

A limited co. issued mtge. debentures charging 
all its undertaking & property, one of the con- 
ditions of the debentures being that they were to 
rank pari passu as a first charge & to be a “ floating 
security,” but so that the co. should “ not be at 
liberty to create any mtge. or charge In priority to 
the said debentures.” There was no trust deed 
for further securing the debenture debt. Subse- 
quently an order appointing a receiver was made 
in a debenture-holders’ action, the co. being 
ordered to deliver up to such receiver all documents 
relating to the property comprised in the deben- 
tures. The co.’s title deeds were then in the pos- 
session of their solr., who refused to deliver them 
up, claiming a lien for costs incurred by the co. 
to him as their solr. prior to the appointment of 
the receiver : — Held : so long as the debentures 
continued to be a ” floating security ” — that is, 
until the appointment of the receiver — they did 
not interfere with the co.’s business being carried 
on in the ordinary way, & the debenture-holders 
could not prevent the co.’s solr. employed by them 
in the usual course of their business, from acquiring 
the ordinary solr.’s lien ; <fc, inasmuch as that lien 
was a right given by the general law, & not a 
“ charge,” or, at any fate, not a charge “ created ” 
by the co., the solr. was not precluded by the 
condition of the debentures from asserting his 
lien in priority to the debenture-holders, — 
Brunton v . Electrical Engineering Corpn., 

1 1892] 1 Ch. 434 ; 61 L. J. Ch. 256 ; 65 L. T„ 745 ; 
8 T. L R. 158. 

Annotations : — Refd. Re Walker, Meredith v. Walker (1893), 
68 L. T. 517 ; Robson v. Smith, [1895] 2 Ch. 118. Mentd. 
Taunton v. Warwickshire Sheriff, [1895] 1 Oh. 734. 

3654. Waiver — Specific security given — Lien not 
expressly reserved.] — Bissill v. Bradford & 
District Tramways Co., Ltd. (No. 1) (1893), 9 
T. L. R. 337 ; 37 Sol. Jo. 343, C. A. 

Annotation : — Refd. Be Morris, [1908] 1 K. B. 473. 

3655. Production of documents subject to lien— 
Company in liquidation — Though lien prejudiced.] — 

The ct. has jurisdiction, under 1862 Act, s. 115, 


to order, at the instance of the official liquidator, 
production of documents relating to a co. in process 
of liquidation, which are in the possession of the 
solr. to tho co., notwithstanding the claim of the 
solr. to a lien which may be prejudiced by such 
production.— Tie South Essex Estuary & Re- 
clamation Co., Ex p . Paine & Layton (1869), 4 

Ch. App. 215 ; 38 L. J. Ch. 305, L. C. 

Annotations : — Refd. Re Capital Firo Insce. Assocn. (1883), 
24 Ch. D. 408 ; lie Hawkes, Ackerman v. Lockhart, [1898J 
2 Ch. 1. 

Compare Part IX., Sect. 2, post. 


Sub-sect. 5. — Auditors. 


A, Position . 


3656. Whether officer of company — Within 1890 
(Winding-up) Act, s. 10.] — Auditors who have been 
appointed by a banking co. in pursuance of Com- 
panies Act, 1879 (e. 70), s. 7, are spoken of as 
officers of the co. in the arts, of assocn., are 
officers within 1890 (Winding-up) Act, & if guilty 
of misfeasance may be made liable in proceedings 
under that sect. — He London General Bank, 
[1895] 2 Ch. 166 ; 72 L. T. 611 ; 43 W. R. 481 : 

1 1 T. L. R. 371 ; 39 Sol. Jo. 450 ; 2 Mans. 282 ; 

12 R. 263, C. A. ; sub now . London & General 
Bank, Ltd., Theobald’s Case, 64 L. J. Ch. 866, 
C. A. ; subsequent proceedings , [1895] 2 Ch. 673, 
C. A. 

Annotations : — Folld. Rc Kingston Cotton Mill Co., [1896] 
1 Ch. 6. Refd. Re London & Goneral Bank, Ex p. Theo- 
bald (1895), 73 L. T. 304 ; Re Kingston Cotton Mill Co. 
(No. 2), [1896] 2 Ch. 279 ; Re Western Counties Sfcoam 
Bakeries & Milling Co., [1897] 1 Ch. 617. Mentd. Re 
National Bank of Wales, Corv’s Case (1899), 68 L. J. Ch. 
634 ; Re Republic of Bolivia Exploration Syndicate 
(No. 2) (1913), 83 L. J. Ch. 235. 

3057. — _ .] — An auditor of a limited co. 

was appointed under arts, of assocn. which, so far 
as they related to the audit of accounts, were in 
substantially the same terms as the audit clauses 
of Table A, & as the articles of association in Re 
London & General Bank , No. 3656, ante, although 


it was not a joint stock banking co. : — Held : on 
the authority of that case, that he was an officer 
of the co. within 1890 (Winding-up) Act, s. 16. 

In every case where an auditor of a co. is ap- 
pointed under arts, of assocn. which impose upon 
him the duty of examining the balance-sheet & 
reporting to the members whether, in his opinion, 
it is a full & fair balance-sheet, containing the 
particulars required by the articles, & properly 
drawn up so as to exhibit a true & correct view of 
the co.’s affairs, he is an officer of the co. within 
1890 (Winding-up) Act. — Re Kingston Cotton 
Mill Co., [1896] 1 Ch. 6 ; 65 L. J. Ch. 145 ; 44 
W. R. 210 ; 12 T. L. 11. 60 ; 2 Mans. 626 ; sub 
nom. Re Kingston Cotton Mill Co., Ltd., Ex p. 
Pickering & Peasegood, 73 L. T. 482, C. A. ; 
subsequent proceedings , [1896] 2 Ch. 279, C. A. 
Annotations : — Refd. Re Western Comities Steam Bakeries 

& Milling Co., [1897] 1 Ch. 617 ; Squire Cash Chemist v. 

Ball. Baker. Mead v. Ball, Baker (1911), 27 T. L. R. 269. 


motion of the official liquidator of a 
co. which was being wound up by ilio 
ct. the law agents of tho co. wero 
ordained to produce all books title 
deeds papers & other deeds or docu- 
ments in their custody relating to the 
co. “ without prejudico to the lien 
claimed by them.” — G raham v. White 
& Park, [1908] S. C. 309.— SCOT. 

w. .] — Where a law 

agent has acted for a co. & is its 
creditor for professional services, in 
obedience to an order under 1862 Act, 
s. 115, pronounced in the liquidation 
of the co. has produced the title deeds 
of the heritage belonging to the co. 
without prejudice to any lien which 


he may have over them, tho mere 
reservation of his lion does not give 
him a preference over the general 
assets of the co. unless it can be shown 
that, had tho title deeds not been 
ordered to be delivered up, he would 
have had an effectual lien over them 
for liis account. — R orie (Liquidator 
of Loohee Haw Mills Co., Ltd.) v. 
Htevenson, [1908] S. C. 559. — SCOT. 

n. — — ■ Minute-book .] 

— A solr. cannot acquire as against a 
liquidator a lien upon the share register 
& minute-book of a co. — Re Pioneer 
Tractor Co., [1918] 1 W. W. R. 329.— 
CAN* 


PART III. SECT. 29, SUB-SECT. 5.— A. 


o. Whether officer of company.] — An 
luditor employed in auditing books 
)f a co. does not come within the 
lesignation of ’* clerks & other persons 
laving been in the employment of the 
jo. in or about its business or trade ” 
as to entitle liirn to tho special 

Act, 


riviloge given by Winding-up 

% q / { _ -i _ £* /* i. V. a. I 


1 ou 
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in the dividend sheet for arrears of 
salary or wages. — Re Ontario Forge 
& Bolt Co., Townsend’s Case (1895), 
27 O. R. 230.— CAN. 


p. .] — An auditor of a co. to 

which Act 6 of 1882 applies, who is 
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Sect. 20. — The secretary and other officers and ser - 
van ts : Sub-sect . 5 , A, & B.] 

3658. .] — An auditor may or may not 

be an ‘ 4 officer ” of a co., & primd facie he is not ; 
but if he is appointed to the office of auditor to the 
co., Ac acts in that office, he will be an “ officer ** 
within 1890 (Winding-up) Act, s. 10 ; Ac in case 
the co. is wound up he will bo liable to a mis- 
feasance summons under that sect, in respect of 
dividends declared upon the faith of his audit ; 
Ac no irregularity in his appointment would avail 
him as a defence. But, seeing that the word 
“ auditor ” does not occur jn sect. 10, the perform- 
ance of auditor’s work upon a given occasion by a 
person who has never been appointed to the office 
of auditor of the co. does not make that person an 
“ officer ” of the co. so as to render him liable 
under the section. — Re Western Counties Steam 
Bakeries Ac Milling Co., [1897] 1 Ch. 617 ; 45 
W. K. 418 ; 13 T. L. It. 276 ; 41 Sol. Jo. 365 ; 
sub nom . Re Western Counties Steam Bakeries 
A c Milling Co., Parsons Ac Robjent’s Case, 66 
L. J. Ch. 354 j 76 L. T. 239, C. A. 

Annotations : — Refd. Oponshaw v. Flotoher (1916), 32 

T. L. R. 372. Mentd. H. v. Lawson, 11905] 1 K. B. 541. 

See, now , 1908 Act, s. 215. 

3659. Position — Where action brought against 
auditors — May be examined on knowledge of 
company's books.] — Bale v . Cleland (1864), 4 
F. AcF. 117. 

3600. What knowledge presumed — Notice 

of shareholder’s register — Entry of own name.] — W. 

was an auditor of the co. : — Held : (1) sufficient 
to give him notice who were the shareholders on 
the register, Ac that he 1dm self was one of them ; 
(2) having allowed his name to remain there till 
after the wiruling-up order was made, he must be 
fixed on the fist of contributories. — Re Matlock 
Old Bath Hydropathic Co., Ltd., Wheat- 
croft’s Case (1873), 42 L. J. Ch. 853 ; 29 L. T. 
324. 

Annotation As to (2) Refd. Re Winoham Shipbuilding 

Boiler & Salt Co., Hallmark \s Case (1878), 9 Oh. I>. 329. 

B. Powers and Duties . 

3661. General rule.]-— Where an officer of a co. 
has committed a breach of his duty to the co., the 
direct consequence of which 1ms been a misapplica- 
tion of its assets, for which he could be made 
responsible in an action, such breach of duty is a 
“ misfeasance ” for which he may be summarily 
proceeded against under the 1890 (Winding up) 
Act, s. 10, & it is not necessary that an action 
should be brought. 

For some years before a co. was wound up, 
balance-sheets signed by the auditors were pub- 
lished by the directors to the shareholders in which 
the value of the co.’s stock-in-trade at the end of 
each year was grossly overstated. The auditors 
relied on certificates, wilfully false, given by J., 
one of the directors who was also manager, as to 
the value of the stock-in-trade. Dividends were 
paid for some years on the footing that the balance- 
sheets were correct ; but if the stock-in-trade had 
been stated at its true value it would have appeared 
that there were no profits out of which a dividend 
could be declared. If the auditors had compared 
the different books & added to the stock-in-trade 
at the beginning of the year the amounts purchased 
during the year, & deducted the amounts sold, 
they would have seen that the statement of the 


stock-in-trade- at the end of the year was so large 
as to call for explanation ; but they did not do so : 
— Held : it being no part of the duty of the auditors 
to take stock, they were justified in relying on the 
certificates of the manager, a person of acknow- 
ledged competence & high reputation, & were not 
bound to check his certificates in the absence of 
anything to raise suspicion, Ac they were not 
liable for the dividends wrongfully paid. 

An auditor is not bound to be suspicious whore 
there are no circumstances to arouse suspicion ; 
he is only bound to exercise a reasonable amount 
of care Ac skill. — Re Kingston Cotton Mill Co. 
(No. 2), [1896] 2 Ch. 279 ; 65 L. J. Ch. 673 ; 12 
T. L. It. 430 ; 40 Sol. Jo. 531 ; 3 Mans. 171 ; sub 
nom . Re Kingston Cotton Mill Co., Ltd., Ex p . 
Pickering Ac Peasegood (No. 2), 74 L. T. 568, 
C. A. 

Annotations : — Consd. Squire Cash Chemist v. Ball, Baker, 

Mead v. Ball, Baker (1911), 106 L. T. 197. Apld. Re 

Republio of Bolivia Exploration Syndicate, [1914] 1 Ch. 

139. Mentd. Dixon v . Kennaway, [1900] 1 Ch. 833. 

3662. Inspection of books — Enforcement by 
mandatory order— Discretion of court.] — The 

secretary of a co. having been guilty of defalca- 
tions, by which loss was occasioned to the co., the 
directors alleged that the co.’s auditors had by 
negligence in the performance of their duties con- 
duced to these defalcations, Ac refused to give them 
access to the co.’s books for the purposes of audit. 
The auditors thereupon brought an action against 
the co. Ac the directors, claiming a declaration that 
they, as auditors, were entitled at all times to 
access to the eo.’s books, Ac an order for access 
thereto. The time having arrived when, in the 
ordinary course, the audit of the co.’s accounts by 
pltfs. should be proceeding for the purposes of the 
next annual general meeting, pltfs. made an inter- 
locutory application in the action for an order that 
defts. should give them access to the books : — 
Held : it was a question for the judicial discretion 
of the ct. whether the right of access to the books 
claimed by pltfs. should be enforced by a man- 
datory order, Ac such an order ought not, under 
the circumstances of the case, to have been made 
upon an interlocutory application, Ac without any 
steps to ascertain whether the co. were desirous 
that pltfs. should continue to act as auditors or 
not. — Cuff v. London Ac County Land Ac Build- 
ing Co., Ltd., [1912] 1 Ch. 440 ; 81 L. J. Ch. 426 ; 
106 L. T. 285 ; 28 T. L. 11. 218 ; 19 Mans. 166, 
C. A . 

3663* Certificate as to profits — How far con- 
clusive — Certificate given on wrong principle.] — 

Johnston v . Chestergate Hat Manufacturing 
Co., L/td., No. 3597, ante. 

3664. Disclosure to shareholders — Article pro- 
viding for non-disclosure of secret reserve fund,] — 
A co. under the Cos. Acts has no power to make 
regulations precluding its auditors from, availing 
themselves of all the information to which under 
Cos. Act, 1900 (c. 48), they are entitled as material 
for the report to be made by them to the share- 
holders as to the true state of the co.’s affairs. 

Resolutions were passed by a co. to alter their 
arts, by inserting a provision that the directors 
might set aside out of profits, without disclosing 
the fact, sums to form an internal reserve fund ; 
that this fund need not be shown in or disclosed 
by the balance-sheet, & that no information need 
be given to the shareholders as to its amount, 


duly appointed by a general meotim 
of the co. & not casually called in a 
occasion may require, is an officer o 
the co. within the meaning of sect. 214 
--CONNK1.L v. Himalaya Bank, Ltd 
(1895), 1. h. It. 18 All. 12.— IND. 


Q- Auditor not an accoun- 

tant .] — It Is not necessary for a co. 
registered under Act 31, of 1909, to 
hold any of its meetings within the 
Transvaal Province, & its auditor need 
not be au accountant registered under 


Ord. 3 (Private), 1904. — Wayne v. 
Egnep, [1921] W. L. D. 91.— S. AF. 

PART III. SECT. 29, SUB-SECT. 5. — B. 

r. Right to lien on company's books 
— For payment of his fees.] — An ac« 
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investment op application ; that the directors 
might invest it as they thought fit without being 
liable for loss in consequence of such investment ; 
that they might apply it for any purposes which 
they considered would advance the interests of 
the co. ; & that, while the particulars as to this 
fund were to be disclosed to the auditors, it was 
to be the auditors’ duty not to disclose any informa- 
tion with regard to it to the shareholders or other- 
wise : — Held : those resolutions were ultra vires as 
being inconsistent with the obligations imposed 
upon auditors by Cos. Act, 1900 (c. 48), s. 23. — 
Newton v. Birmingham Small Arms Co., Ltd., 
[1900] 2 Ch. 378 ; 75 L. J. Ch. 627 ; 95 L. T. 335 ; 
54 W. R. 621 ; 22 T. L. R. 664 ; 50 Sol. Jo. 593 ; 
13 Mans. 267. 

3605, Attention of directors called to 

Impropriety.] — Although it is not the duty of the 
auditors of a co., appointed under the Cos. Act, 
1879 (c. 76), to consider whether its business is 
prudently or imprudently conducted, it is their 
duty to consider & report to the shareholders 
whether the balance-sheet exhibits a correct view 
of the state of the co.’s affairs, & the true financial 
position of the co. at the time of the audit. They 
must ascertain this by examining the books of the 
co., & must take reasonable care that what they 
certify as to the co.’s financial position is true. 
Except in very special cases it is their duty to 
place before the shareholders the necessary infor- 
mation as to the true financial position of the co., 
& not merely to indicate the means of acquiring it. 

An auditor presented a confidential report to 
the directors calling their attention to the insuffi- 
ciency of the securities on which the capital of the 
co. was invested, & the difficulty of realising them, 
but in his report to the shareholders merely stated 
that the value of the assets was dependent on 
realisation, & in the result the shareholders were, 
deceived as to the condition of the co., & a dividend 
was declared out of capital <te not out of income : — 
Held : the auditor had been guilty of misfeasance 
under 1890 (Winding up) Act, s. 30, & was liable 
to make good the amount of the dividend paid. — 
He London & General Bank (No. 2), [J895j 2 
Ch. 073 ; 44 W. R. 80 ; 39 Sol. Jo. 700 ; 2 Mans. 
555 ; 32 34. 520 ; sub now. London General 
Bank, Ltd., Theobald’s Case, 04 L. J. Ch. 806 ; 
73 L. T. 304 ; 11 T. L. 34. 573, C. A. 

Annotations : — Folld. Re Kingston Cotton Mill Co. (No. 2), 

[185)0] 2 Ch. 271). Apld. Re Republic of Bolivia Explora- 
tion [Syndicate, [11)14] 1 Ch. 1119. Mentd. lie National 

Bank of Wales, L1H99] 2 Ch. 629 ; R. v. Roberts, 11908] 

1 K. B. 407. 

3666. To take stock.] — Re Kingston Cotton 
Mill Co. (No. 2), No. 3601, ante . 

3667. Compliance with articles,] — (1) Co. audi- 
tors are bound to know or make themselves ac- 
quainted with their duties under the co.’s arts. & 
under the Cos. Acts for the time being in force, 
&> if the audited balance-sheets do not show the 
true financial condition of the co., & damage is 
thereby occasioned, the onus is on the auditors to 
show that this damage is not the result of any 
breach of duty on their part. 

(2) Auditors are primd facie responsible for 
ultra vires payments made on the faith of their 
balance-sheet, but whether & to what extent they 
are responsible for not discovering & calling atten- 
tion to the illegality of payments made prior to 
the audit must depend on the special circum- 
stances of each case. 

The payment of a commission for placing shares 

countant who received a co.'s hooka 
for the purpose of balancing them & 
preparing a balance-sheet has a right 


was authorised by the co.’s memorandum & a 
board resolution. In reliance on the memoran- 
dum & resolution the auditors passed certain 
payments for commission in their balance-sheet 
without discovering & drawing attention to the 
fact that they were not authorised by Table A 
(1900), by which in default of arts, the co. was 
regulated : — Held : in the special circumstances, 
the auditors were not liable for this omission. 

A solr. who became a director three months 
after the incorporation of the co. was subsequently 
paid certain sums for agreed costs of incorporation 
&> other sums for costs, rent of office, & clerical 
assistance. These payments were confirmed as 
such by boards of which the solr. was a member. 
The auditors passed these payments in their 
balance-sheet without discovering, appreciating, 
& drawing attention to the fact that as there was 
no power under Table A (1906) for a director to 
contract with the co., the solr. could not charge 
profit costs, so that the payments to him were 
pro tanto unauthorised : — Held : in the special 
circumstances, the auditors wove not liable. — He 
Republic of Bolivia Exploration Syndicate, 
Ltd., [1914] 1 Oh. 139; 83 L. J. Ch. 235; 110 
L. T. 141 ; 30 T. L. 14. 140 ; 58 Sol. Jo. 321 ; 21 
Mans. 07. 

Annotation : — Generally , Mentd. Re Suarez, Suarez v. 

Suarez, [1917] 2 Oh. 131. 

Balance-sheet.] — See No. 3008, post. 

3668. As to balance-sheet — Compliance with 
articles.] — (1) It is the duty of an auditor, in 
auditing the accounts of a co., to ascertain that the 
balance-sheet fulfils the requirements specified in 
the arts., & that it is a correct representation of 
the co.’s affairs. 

By the arts, of pltf. co. the directors were em- 
powered to declare a dividend upon such estimates 
of account as they might see proper to recommend, 
so that no dividend should be payable except out 
of profits, & they were required annually to lay 
before the co. a statement of the income Ac ex- 
penditure of the past year, & also a balance-sheet 
containing a summary of the property <fe liabilities 
of the co. ; & it was provided that the auditor 
should make a report to the members on the 
balance-sheet & accounts, stating whether in his 
opinion the balance-sheet was a full & fair balance- 
sheet containing the particulars required by the 
arts., properly drawn so as to exhibit a true view 
of the state of the co.’s affairs. The remuneration 
of the directors & the manager was regulated by 
the rate of dividend, From its commencement in 
1870, until its winding up in 1882, the co. earned 
no profits available for dividend. The directors 
annually submitted to the co. a balance-sheet 
purporting to show a profit, on the faith of which 
a dividend was declared. No statement of income 
& expenditure was ever submitted to the co. The 
balance-sheets were prepared by t he manager, & 
contained false items. The directors had no 
knowledge that the balance-sheets were false, but 
they relied exclusively upon the statements of the 
manager. In auditing the accounts the auditor, 
without referring to the arts., merely certified that 
the accounts were a true copy of those shown in 
the books of the co. The balance-sheets were 
literally copied from balance-sheets in the ledger 
of the co., but the false items did not appear 
elsewhere in the books of the co. : — Held : (%) the 
directors, & the estate of a deceased director, were 
jointly & severally liable to make good sums im- 
properly paid out of capital for dividends, for 


of retention over lliem for the payment ; Ltd.) v . Waddei/l, [1910] 8. C. 670; 
of his fees. — F indlay (Liquidator op 47 So. L. R. 478 ; I S, L, T, 315,— 
Scottish Workmen's Assurance Co., 1 SCOT, 
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Serf. 29. — The secretary and other officers and ser- 
vants: Huh -sect. 5, R. cfc C. Sect. 30: Sub- 
sects. 1 <£■ 2, A., B. <fc 6 T . (a) & (b) i. ] 

directors’ fees, & for bonuses to the manager ; 
(3) the manager <fc auditor were liable for damages 
on the same footing. — L eeds Estate Building 
& Investment Co. v. Shepherd (1887), 36 Oh. D. 
787 ; 57 L. J. Oh. 46 ; 57 L. T. 684 ; 36 W. R. 
322 ; 3 T. L. L. 841. 

Annotations : — As to (1) Apld. Tic Republic of Bolivia Ex- | 
pi oration Syndicate, [1914J 1 Oh. 1^9. As to (2) Apprvd. 
Dovey v. Cory, 11901] A. C. 477. Refd. Lee v. Neuenatel 
AHphalto (Jo. (1889), 41 Oh. D. 3 ; He Sharpe, He Bennett, 
Munonic & General Life Assce. v. Sharpe (1891), 65 L. T. 
76 ; He Kington Cotton Mill Co. (No. 2), 11896J 1 Ch. 331. 
As to (3) Refd. Re London & General Bank (No. 2), 11895J 

2 Ch. 673 : lie Kingston Cotton Mill Oo. (No. 2), [18961 

3 Ch. 331. Generally , Mentd. Municipal Freehold Land 
Co. v. Polllngton (1890), 59 L. J. Ch. 734. 

3669. Correct representation of company’s 

affairs.] — Leeds Estate Building & Investment 
C o. v . Shepherd, No. 3068, ante. 

3670. Liability where true position not 

disclosed.] — Re Republic of Bolivia Explora- 
tion Syndicate, Ltd., No. 3667, ante. 

3671. * — Whether agreement with books 
sufficient — Books not showing true position of 
company.] — Re London & General Bank (No. 2), 
No. 3665, ante. 

3672. Reliance on certiff cates of value of 

stock-in-trade — Certiff cates wilfully false.] — Re 

Kingston Cotton Mill Co. (No. 2), No. 3661, 
ante. 

3673. As to books — Accuracy as to true position 
of company.] — Re London & General Bank 
(N o. 2), No. 3665, ante. 

3674. Duty to check.] — Re Kingston Cot- 

ton Mill Co. (No. 2), No. 3661, ante. 

C. Liabilities. 

3675. Ultra vires payments made on faith of 
balance-sheet — Rendered possible by neglect of 

duty.] — Leeds Estate Building & Investment 
C o. v. Shepherd, No. 3668, ante. 

3676. — — .] — Re London & General 

Bank (No. 2), No. 3605, ante. 

3677. PrimA facie liable.] — Re Republic 

of Bolivia Exploration Syndicate, Ltd., No. 
3667, ante. 

3678. Reliance on fraudulent certificates of 
manager — No ground for suspicion.] — Re King- 
ston Cotton Mill Co. (No. 2), No. 3661, ante. 

3679. Misfeasance under 1890 (Winding-up) Act, 
s. 10— Information withheld from shareholders — 
Directors’ attention called to impropriety.]—^ 
London & General Bank (No. 2), No. '3665, 
ante. 


Sect. 30.— REGULATION AND MANAGEMENT. 

Sub-sect. 1. — In General. 

3680. Where no properly constituted governing 
body — Appointment of receiver.] — Whore there is 
no properly constituted governing body of a joint- 
stuck co. the ct. will interfere by appointing a 
receiver until a meeting can be called for the 
purpose of properly appointing a governing 
body. — Trade Auxiliary Co. v. Vickers (1873), 
L. R. 16 Eq. 303 ; 21 W. R. 836. 

3681. Subscribers as directors — Provision in 

articles for meetings to be summoned by directors.] 
— Re Brick & Stone Co., [1878] W. N. 140. 

3682. Whether liable to retire at first 

ordinary meeting.]— (1) 1862 Act, Table A, art. 
58, providing that “ at the first ordinary meeting 
after the registration of the co. the whole of the 


directors shall retire from office,” does not apply 
to mere de facto directors ; nor does it apply to 
subscribers of the memorandum of assocn. who, 
not having appointed directors under art. 52, 
are — by art. 53 — “ deemed to be directors ” ; 
it only applies to directors who have been duly 
appointed under the arts. 

(2) Art. 62 does not apply so as to continue 
mere de facto directors as directors till the ordinary 
meeting in the year next after that in which a 
meeting has been held at which an election of 
directors ought to have taken place, when no 
directors have been elected either at such earlier 
meeting or the adjournment thereof. 

(3) The power given, by art. 52, to the sub- 
scribers of the memorandum to determine who 
shall be the first directors remains in force not- 
withstanding the first ordinary meeting after 
registration & the adjourned meeting held seven 
days afterwards have been held without any 
directors being appointed thereat. 

(4) Art. 35, prescribing seven days’ notice for 
summoning a meeting, only applies to general 
meetings of the co. Table A contains no special 
provision as to summoning meetings of subscribers 
of the memorandum of assocn., & only reason- 
able notice of such meetings is necessary. — John 
Morley Building Co. v. Barras, [1891] 2 Ch. 386 ; 
60 L. J. Ch. 496 ; 61 1.. T. 856 ; 39 W. R. 619. 

Note. — Table A of 1908 Act contains no article 
corresponding to Art. 63 of Table A of 1862 Act 
by which the subscribers were deemed to he appointed 
directors. 

3683. Whether directors necessary.] — It is not 

ultra vires for a co. to have no directors or to 
have another co. as its sole managers. — Re Bula- 
wayo Market & Offices Co., Ltd., [19071 2 
Ch. 458 ; 76 L. .T. Ch. 673 ; 97 L. T. 752 ; 23 
T. L. R. 714 ; 51 Sol. Jo. 703 ; 14 Mans. 312. 

By directors.] — See , generally , Sect. 28, sub-sect. 
6, ante. 

Interference by court.] — Sce 9 generally , Sect. 31, 
sub-sect. 3, E., post . 

In whose name proceedings taken.] — See 

Sect. 33, sub-sect. 3, A., post. 


Sub-sect. 2. — Under Articles of Association. 

A. Where Table A. Adopted. 

3684. Application — Company before incorpora- 
tion.] — The subscribers to the memorandum of 
assocn. of a co. met, & before the registration of 
the co., purported to appoint certain persons as 
directors. The co. was then registered, but 
without arts, of assocn., & it was therefore 
governed by the regulations in 1862 Act, Table A. 
Relying on this appointment, these directors 
objected to their management of the affairs of 
the co. being interfered with by certain persons 
who set up that they had been appointed directors 
after registration of the co. Held : art. 52 
of Table A can apply only to empower the sub- 
scribers to appoint directors after the co. has been 
registered. 

Table A cannot have any application to 
regulate a co. before its incorporation (Kay, J.). 
— Moller v. Maclean (1889), 1 Meg. 274. 

3685. Whether particular article excluded — By 
implication.] — Fisher v. Black & White Pub- 
lishing Co., No. 4021, post . 

3686. .J— Paterson (R.) & Sons, 

Ltd. v. Paterson, [1916] W. N. 352, II. L. 

See, a Iso, No. 2137, ante . 
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Construction of individual articles — 1862 Act, 
Table A, art. 4.1 — See No. 2145, ante . 

1862 Act, Table A, art. 6.]— See No. 2145, 

ante* 

1862 Act, Table A, art. 10.] — See No. 2399, 

ante. 

1862 Act, Table A, art. 27.] — See No. 3717, 

post. 

1862 Act, Table A, art. 35.] — Sec No. 3082, 

ante. 

1862 Act, Table A, art. 43.J — See No. 3819, 

post. 

1862 Act, Table A, art. 52.] — See No. 3084, 

ante. 

1862 Act, Table A, art. 58.] — See Nos. 2832, 

3(582, ante. 

1862 Act, Table A, art. 62.] — See Nos. 2832, 

3022, ante. 

1906 Act, Table A, art. 88.] — See No. 3890, 

post. 

1906 Act, Table A, art. 91.]— See No. 3890, 

post. 

B. Under Special Articles. 

Contents.] — See No. 159, ante. 

Validity.] —$06 Sect. 7, sub-sect. 8, ante. 

Construction generally.] -- See Sect. 7, sub-sect. 
3, ante. 

Effect generally.] — See Sect. 7, sub-sect. 5, ante. 

C. Alteration of Articles. 

(a) In General. 

3687. Required by court — Reduction of capital 
affecting voting rights conferred by articles.]— 

The ct. has power, under 1807 Act & Companies 
Act, 1877 (c* 20), to sanction a resolution by a 
limited co. for a partial reduction of one class 
of its shares, as for instance, a reduction of original 
shares already issued & fully paid-up, leaving the 
unissued shares unreduced ; but, if the co.’s arts, 
of assocn. confer on each shareholder a voting 
power proportionate to his holding of original 
shares, the ct. will, before sanctioning the reduc- 
tion, require that the co. shall alter its arts, so 
as to make the voting power proportionate to 
the reduced capital. — Re Pinkney & Sons S.S. 
Co., [1892] 3 Cli. 125; 61 L. J. Oh. (191 ; 67 
L. T. 117 ; 40 W. R. 698 ; 8 T. L. R. 607 ; 36 
Sol. Jo. 609. , 

(b) Power to Alter. 
i. In General. 

3688. Extent of power — Matter of regulation — 
Not constitution of company.] — (1) The power 
given by 1862 Act, s. 50, to a general meeting by 
special resolution to modify the regulations of the 
co., is limited to altering the regulations relating 
to the management of the co., but not to altering 
its constitution. 

(2) Therefore, where a general meeting altered 
the arts, of assocn. by inserting power to issue 
new shares with preferential dividend, no such 
power existing before : — Held : such alteration 
was an alteration in the constitution of the co., 
the intention of all parties to the original contract 


being that all shareholders should stand pari 
passu with regard to the receipt of dividends, & 
the ct. granted an injunction restraining the issue 
of preference shares. — Hutton v. Scarborough 
Cliff Hotel Co. (Ltd.), B. (1805), 2 Drew. & 
Sm. 521 ; 13 L. T. 57 ; 11 Jur. N. S. 849 ; 13 
W. R. 1059 ; 62 E. R. 717 ; svJb nom. Hutton 
v. Berry, 6 New Rep. 376. 

Annotations : — As to (1) Consd. British & American Trustee 
& Finance Corpn. v. Couper, (1894] A. C. 399. Dbtd. 
Mcllquhain v. Taylor, [1895] 1 Ch. 53. Reid. Re Hydera- 
bad (Deccan) Co. (1890), 75 L. T. 23; Re Colmer, [1897] 

1 Ch. 524; Sidebottom v. Kershaw, Loose, [1920] 1 Ch. 
154. As to (2) Consd. Molliado v. Hamilton (1873), 28 
L. T. 578 ; Ashbury v. Watson (1885), 30 Ch. D. 376 ; 
Mcllquhain v. Taylor, [1895] t Ch. 53. Overd. Andrews 
v. Gas Meter Co., [1897] 1 Ch. 361. Refd. Re Bangor 
& Portmadoc Slate & Slab Co. (1875). L. U. 20 Eq. 59 ; 
Harrison v. Mexican By. (1875), L. R. 19 Eq. 358 ; Re 
South Durham Brewery Co. (1885), 31 Ch. D. 261 ; Re 
Bridgewater Navigation Co. (1888), 39 Ch. D. 1 ; British 
& American Trustee & Finance Corpn. v. Couper, [1894] 
A. C. 399 ; Re Hyderabad (Deccan) Co. (1896), 75 L. T. 
23 ; lie Colmer, [1897] 1 Ch. 524 ; Sidebottom v. Kershaw, 
Loose, [1920] 1 Ch. 154. Generally, Mentd. Re Irrigation 
Co. of France, Fox’s CaHO (1870), 23 L. T. 453 ; Wolton 
v. Satfcry, 11897] A. C. 299. 

3689. What may be included.] — S idebottom 

v. Kershaw, Leese & Co., No. 3704, post. 

3690. Between application for shares & allot- 
ment.] — Alteration of the arts, of assocn. of a co. 
between an application for shares & their allot- 
ment ; — Held : not to invalidate the allotment, 
such alteration being made under 1862 Act, 
& the objects of the co. not being thereby altered. 
— Re English, etc. Rolling Stock Co., Lyon’s 
Case (1860), 35 Beav. 646 ; 55 E. R. 1048. 

3691. For purpose of rectifying mistake — Under 
general jurisdiction of court.] — (1) Under its 
ordinary jurisdiction to rectify written instru- 
ments the ct. has no power to rectify a mistake in 
the arts, of assocn. of a co. which have been 
executed by the seven signatories to the memo- 
randum, although no one else has come in under 
the arts. & no shares have been allotted. The 
proper mode of rectifying a mistake is by 1802 
Act, s. 50. 

(2 ) A document of this kind has only a statutory 
effect, & can only be rectified by statutory autho- 
rity (Joyce, J.). — Evans v. Chapman (1902), 80 
L. T. 381 ; 18 T. L. It. 500 ; 40 Sol. Jo. 432. 

3692. Delegation of authority from company to 
directors — Increase of capital.] — By the original 
arts, of a limited co. it had the power in general 
meeting both to create & issue new shares on 
such terms as it thought fit. Upon the true con- 
struction of certain arts, the power of creating, 
not the power of issuing, was transferred to the 
directors : — Held : although the language of art. 9 
was general, the generality of it was restrained by 
the obvious effect & the obvious intention of 
arts. 53 & 59 & the directors had not power to 
issue new shares without the authority of a resolu- 
tion in general meeting. — Koffyfontein Mines, 
Ltd. v. Mosely, [191 1J A. C. 409 ; 80 L. J. Ch. 
068 ; 105 L. T. 115 ; 27 T. L. R. 501 ; 55 Sol. Jo. 
551 ; 18 Mans. 3C>5, II. L. ; affg. S. C. sub nom. 
Mosely v. Koffyfontein Mines, Ltd., [1911] 
1 Ch. 73, C. A. 

Validity of individual articles.] — Sec , generally , 
Sect. 7, ante . 


PART III. SECT. 30, SUB-SECT. 2.— 
C. (b) i. 

s. Extent of power.] — A co.’s arts, 
can only be altered by special resolu- 
tion. — T wigo v. Thunder Hill Mining 
C o. (1893), 3 B. C. R. 101.— CAN. 

t. What may be included — 

Remuneration of directors .] — At a 


special general meeting of a co, a 
resolution was passed deleting the 
sects, of the arts, referring to the pay- 
ment of the directors & substituting 
a provision that the remuneration of 
the directors should from time to time 
be settled by the co. at its annual 
general meeting : — Held : the portions 
of the arts of assocn. relating to the 
remuneration of directors could pro- 


perly bo amended by a majority voto 
of the shareholders. — H obs & Co. v. 
Coleman (1920), App. D. 408. — S, AF. 

a. For purpose of rectifying rnis- 
take. 1 — A mistake in the arts, of 
assocn. can only be rectified by special 
resolution. — M idas Gold-Dredging 
C o., Ltd. v. Henry (1904), 23 N, Z. 
L. R. 158.— N.Z. 
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Sect. 30. — 1! emulat ion and management : Sub-sect. 2, 

C. ( b ) ii. tfc Hi. ] 

ii. Where Special Contractual Rights exist . 

3693. Rights of member — No implied term that 
rights not subject to alteration.] — (1) A limited co. 
by one of its arts, provided that it should have 
a lien for all debts & liabilities of any member 
to the co. “ upon all shares — not being fully-paid 
— held by such member/’ The co., by way of 
purchase-money for the property acquired by it, 
allotted fully-paid shares to Z., a nominee of the 
vendor to the co. Z. also applied for & had 
allotted to him shares not paid-up. He was the 
only holder of f ully paid-up shares. At his death 
he was indebted to the co, in arrears of calls on 
the unpaid shares, but his assets were insufficient 
to pay the arrears. Thereupon the co., by special 
resolution under 1862 Act, s. 50, altered the above 
art. by omitting therefrom the words “ not being 
fully-paid,” thus creating a lien on Z.’s fully- 
paid shares: — Held: (1) the co. had power to 
alter its arts, by extending its lien to fully-paid 
shares ; (2) the lien so extended, having been 
made in good faith, was enforceable against Z.’s 
fully-paid shares, since he took them subject to 
the original arts. & the power of altering them 
given to the co. by 1802 Act, s. 50, & did not 
make any special or implied bargain that they 
should not bo affected by any subsequent altera- 
tion of the arts. ; & the fact of those shares 
being vendor's shares allotted in payment for the 
property purchased by the co., instead of being 
shares paid for in cash in the ordinary way, was 
immaterial. 

(2) I am of opinion that the arts, can be so 
altered [as to impose a lien or restriction in respect 
of a debt contracted before. & existing at the 
time when the arts, arc so altered J, & that if they 
are altered bond fide for the benefit of the co., 
they will be valid & binding as altered on the 
existing holders of paid-up shares, whether such 
holders are indebted or not indebted to the co. 
when the alteration is made. Hut, it does not by 
any means follow that the altered art. may not 
bo inapplicable to some particular fully paid-up 
shareholder, lie may have special rights against 
the co., which do not invalidate the resolution 
to alter the arts., but which may exempt him from 
the operation of the arts, as altered (Lindley, 
M.H.). 

(3) We arc all agreed that a co. cannot contract 

itself out of the statutory power of alteration 
conferred by [1862 Act], sect. 50. 1 take it to 

be clear that the alteration must be made in 
good faith & that an alteration in the aits, which 
involved oppression of one shareholder would not 
be made in good faith (Vaughan Williams, 
L.J.). — Allen v. Gold Reefs of West Africa, 
Ltd., [1900] 1 Oh. 656 ; 69 L. J. Oh. 266; 82 
L. T. 210; 48 AV. Ii. 452; 16 T. L. II. 213; 
44 Sol. Jo. 261 ; 7 Mans. 417, C. A. 

Annotations : — Js to (3) Reid. Ayre v. Skelsey’s Adamant 
Cement Co. (3904), 20 T. L. R. 587 ; Baily t\ British 
Equitable Awace., [1904] 1 Ch. 374. (knerallu , Consd. 
Punt v. Symons, [1903] 2 CJi. 506 ; Brown v. British 
Abrasive Wheel Co., [1919] 1 Ch. 290; Dafcn Tinplate 
Co. v. Llanelly Steel Co., [i920] 2 Ch. 124 ; Sidebottom 
v. Kershaw, Lecsc, [19203 1 Ch. 154. Reid. He Welsbaeh 
Incandescent Gas Light Co., [1904] 1 Ch. 87 ; British 
Murao Syndicate v. Alperton Rubber Co., I19i5] 2 Ch. 
186 ; Phillips v. Manufacturers’ Securities (1917), 86 
L. J. Ch. 305. Mentd. lie Artisans* Land & Mortgage 
Corpn., [1904] 1 Ch. 796 ; McEllistrim v. Ballymaoelligott 
Co-op. Agricultural 9c Dairy Soc., [1919] A. C. 548. 

Remuneration of director.] — See Sect. 

36, sub-sect. 11, A. (c), post, & No. 3724,jposf. 

3694, Creation of class rights.] — Hutton v. 


Scarborough Cliff Hotel Co. (Ltd.), No. 3688, 
ante. 

8695. .] — A limited co., having no 

authority under its memorandum or arts, of 
assocn. to create any preference between different 
classes of shares, may by special resolution alter 
its arts, so as to authorise the directors to issue 
preference shares by way of increase of capital. — 
Andrews v . Gas Meter Co., [1897] 1 Ch. 361 ; 
66 L. J. Ch. 246 ; 76 L. T. 132 ; 45 W. R. 321 ; 
13 T. L. R. 199 ; 41 Sol. Jo. 255, C. A. 

Annotations: — Consd. Allen v. Gold Roofs of West Africa, 
[1900] 1 Ch. 656 ; He Welsbaeh Incandescent Gas Light 
Co., [1904] 1 Ch. 87 ; Sidebottom v. Kershaw, Loose, 

i 19201 1 Ch. 154. Refd. Re Coliner, [1897] 1 Ch. 524. 
lenta. Wolton v . Saffery (1897), 66 L. J. Ch. 302. 

See, generally, Sect. 15, ante . 

3696, Reduction of preference shares.] — 

(1) A contract made on the issue of any particular 
class of shares, such as preference shares, that 
that class of shares shall not be liable to reduction, 
will be valid. 

(2) The fact that, at the time when a class 
of preference shares was created, the arts, of 
assocn. of the eo. did not authorise any reduction 
of the capital, will not prevent the reduction of 
the amount of the preference shares, if a special 
resolution is previously passed altering the arts, 
by the insertion of a power of reduction. 

(3) The arts, of assocn. of a co., formed in 1864, 
under 1862 Act, provided that the directors might, 
from time to time, with the sanction of a special 
resolution previu^ly given, increase the capital 
by the issue ^cribv shares, & that any capital 
thus raised y ‘ msidered as part of the 

original csaiether directors .subject to the same 
provisi' for a co. to have no of the original 
capital, ex&cr co. as its sole managerg:l for the co. 
by special retffiT <fe Offices Co., LTD.new shares 
should have suc^ J . Oh. 673 ; 97 L. T dividends 
as it should deem (LqTo. 703 ; 14 M ants, did not 
contain any power to redfice '\ae capital. In 
1872 it was resolved to issue certain preference 
shares, “ bearing interest at 8 per cent, per 
annum in perpetuity.” In 1876 it was resolved 
to issue certain other preference shares, “ entitling 
the holders to a fixed dividend at 6 per cent, per 
annum on the amount for the time being paid up 
in respect of such shares.” In both cases it was 
provided that the preference shareholders should 
be entitled to attend the general meetings of the 
co., but that they should not be entitled in virtue 
of those shares to vote. Both classes of preference 
shares were issued & were paid up in full, as were 
also the ordinary shares. In 1885 a special reso- 
lution was passed, adding to the arts, of assocn. 
a clause, authorising the directors from time to 
time, with the sanction of a special resolution, 
to reduce the capital by cancelling lost capital, 
or capital unrepresented by available assets. 
In Apr. 1888, special resolutions were passed for 
the reduction of the whole of the capital — including 
the preference shares — by one-fourth, on the 
ground that capital to that extent had been lost. 
A petition by the co. for the confirmation of the 
resolutions by the ct. was opposed by some of tho 
preference shareholders, who contended that 
there was no power to reduce the amount of the 
preference shares, or that at any rate the amount 
of the dividend payable on those shares could 
not be reduced : — Held : there was nothing in 
the bargain with the preference shareholders 
which prevented the reduction of their shares, &' 
there was nothing unfair or inequitable in the 
proposed reduction. 

The resolutions were accordingly confirmed. — 
Re Barrow Haematite Steel Co. (1888), 39 Ch. D, 
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582 ; 58 L. J. Ch. 148 ; 69 L. T. 500 ; 87 W. R. 
249; 4T. L. R. 775. 

Annotations: — As to (3) Consd. Re Union Plato Glass Co. 
(1889), 42 Ch. D. 513. Generally. Reid. British 8c American 
Trustee & Finance Corpn. v. Couper, [18941 A. C. 399 ; 

Re Gatling: Gun, [1896] 43 Ch. 1). 628. Mentd. Christie 
v. Northern Counties Permanent Benefit Bldg. Soc. 
(1889), 61 L. T. 796 ; Re Alabama, New Orleans, Texas 
& Pacific Junction By., [18913 1 Ch. 213. 

3697. Member & non-member in same position.] 

— (1) A co. cannot contract itself out of its statu- 
tory right to alter its arts., even by an agreement 
independent of & outside the arts, of assocn. 
The principle of Allen v. Gold Beefs of West Africa , 
No. 3093, ante , applies to a case between the co. 

& an outsider on a separate contract, as well as 
to a case between a co. & a shareholder on the 
contract contained in the arts. 

( 2 ) Where shares had been issued by the directors, 
not for the general benefit of the co., but for the 
purpose of controlling the holders of the greater 
number of shares by obtaining a majority of voting 
power : — Held : they ought to be restrained from 
holding the meeting at which the votes of the new 
shareholders were to have been used. — Punt v. 
Symons & Co., Ltd., [1003] 2 Ch. 500 ; 72 L. J. 
Ch. 708 ; 89 L. T. 525 ; 52 W. B. 41 ; 47 Sol. Jo. 
019 ; 10 Mans. 415. 

Ammtations : — As to (1) Dbtd. British Murao Syndicate v. 
Alperton Rubber Co., [1915] 2 Oh. 186. Reid. Abbotsford 
Hotel v. Kingham (1909), 101 L. T. 777 ; Piercy v. Mills, 
11920] 1 Ch. 77. 

3698. Alteration a breach of contract — With 
non-member.] — The power which a co. has under 
1802 Act, s. 50, of altering its arts, by special 
resolution, though it enables it to alter to some 
extent the rights of shareholders in respect of 
their shares, does not enable it to alter contracts 
between the co. & outsiders, or contracts between 
tho co. & shareholders otherwise than in respect 
to their shares. — Baily v. British Equitable 
Assurance Co., [1904] 1 Ch. 374 ; 73 L. J. Ch. 
240 ; 90 L. T. 335 ; 52 W. B. 540 ; 20 T. L. B. 
242 ; 11 Mans. 169, C. A. ; revsd . on other grounds 
8. C. sub nom . British Equitable Assurance 
Co., Ltd. v. Baily, [1900] A. C. 35, H. L. 

Annotations : — Apld. British Murao Syndicate v. Alperton 
Rubber Co.. [1915] 2 Ch. 186. Mentd. MoEllistrim v . 
Ballymacelligott Co-op. Agricultural & Dairy Soc., [1919] 
A. C. 548. 

3099. ,] — A co. cannot alter its arts, so as 

to commit a breach of contract ; & therefore if 
a contract between the co. & another party in- 
volves as one of its terms that a particular art. 
is not altered, the co. is not at liberty to alter 
that art., & will be restrained by injunctions from 
doing so. — British Murac Syndicate, Ltd. v. 
Alperton Bubber Co., Ltd., [1915] 2 Ch. 180 ; 
84 L. J. Ch. 005 ; 113 L. T. 373; 31 T. L. B. 391 ; 
59 Sol. Jo. 494. 

Annotation : — Mentd. Plantations Trust v. Bila (Sumatra) 
Rubber Lands, (1916), 85 L. J. Ch. 801. 

iii. Exercise of Power . 

3700. In good faith.] — Allen p. Gold Beefs 
of West Africa, Ltd., No. 3093, ante . 

3701. For benefit of company as whole.] — Allen 
v . Gold Beefs of West Africa, Ltd., No. 3093, 
ante . 

8702. Alteration enabling minority to be 

expropriated.] — A co. was in great need of further 
capital. The majority, representing 98 per cent, 
of the shares, were willing to provide this capital, 
if they could buy up the 2 per cent, minority. 


Having failed to effect this by agreement, they 
proposed to pass an art. enabling them to pur- 
chase the minority shares compulsorily on certain 
terms therein mentioned, but were willing to 
adopt any other mode of ascertaining the value 
that the ct. thought fit i—IIeld ; in the circum- 
stances the proposed art. was not just or equitable 
or for the benefit of the co. as a whole, but was 
simply for the benefit of the majority ; it was 
not therefore an art. that the majority could force 
on the minority under 1908 Act, s. 13. — Brown 
v . British Abrasive Wheel Co., [1919] 1 Ch. 
290 ; 88 L. J. Ch. 143 ; 120 L. T. 529 ; 35 T. L. B. 
268 ; 63 Sol. Jo. 373. 

Annotations : — Consd. Dafcn Tinplate Co. v. Llanelly Steel 
Co., [1920] 2 Ch. 124. Distd. Sidebottom v. Kershaw, 
Loose, [1920] 1 Ch. 154. 

3703 . .]-— Deft. co., not having power 

under its original arts, of assocn. to acquire 
compulsorily the shares of members, passed special 
resolutions altering its arts. & introducing a power 
enabling the majority of the shareholders to 
determine that the shares of any member — other 
than a certain named co. — should be offered for 
sale by the directors to such person or persons — 
whether a member or members or not--— as they 
should think fit at the fair value to be fixed from 
time to time at stated intervals by the directors. 
The shareholders in deft. co. were principally cos. 

& persons manufacturing tinplates who were 
originally invited to become shareholders on the 
understanding that, although under no legal 
obligation to do so, they were to take the steel 
bars required for their tinplates from deft. co. 
which was formed as a private co., with the object 
of providing such supply. Pltf. co„ which was 
an original shareholder of deft, co., subsequently 
withdrew its custom & transferred it to a new rival 
steel co. which pltf. co. had been instrumental 
in forming. Being unable to acquire pltf. co. s 
shares by agreement, deft. co. passed the resolu- 
tions in question with the object of acquiring pltf. 
co.’s shares & of protecting deft. co. against con- 
duct on the part of its shareholders detrimental 
to the interests of the co. i—Ucld : the resolutions 
in conferring an unrestricted & unlimited power 
on the majority of the shareholders to expropriate 
any shareholder they might think proper at their 
will & pleasure, went much further than was 
necessary for the protection of the co. from the 
conduct of shareholders detrimental to tho co.’s 
interests, & the power thereby conferred could 
not be bond fide or genuinely for the benefit of the 
co. as a whole & was not such a power as could 
be assumed by the majority.-— Dafen Tinplate 
Go. v. Llanej^ly Steel Go., [1920] 2 Ch. 124 ; 

I 89 L. J. Gh. 340 ; 123 L. T. 225 ; 36 T. L. B. 
428 ; 64 Sol. Jo. 440. 

3704, Compulsory transfer of shares at 

full value.] — A private trading co., in which tho 
majority of the shares were held by the directors, 
passed a special resolution to . alter its arts, by 
introducing a power for the directors to require 
any shareholder who competed with the co. s 
business to transfer his shares, at their full value, 
to nominees of the directors. Pltfs., who carried 
on a competing business, held the minority of the 
shares, & had voted against the resolution. They 
brought an action for a declaration that it was 
invalid as against them : — Held .* (1) the co. had 
power under 1008 Act, s. 13, to introduce into lL 


PART III. SECT. 30, SUB-SECT. 2.— 
C. 0» iii. 

8701 i. For benefit of company as 
whole . }— Shareholders of a co. adopted 


a new art. empowering tho directors 
to borrow generally such sums as they 
might think expedient ; — Held : a 
valid exercise of the power to alter the 
rules reserved to the oo. in special 


meeting under its arts, of assocn.— 
Union Bank of Australia, Ltd. v. 
South Canterbury Building 8c 
Investment Co., Ltd. (1894), 13 
N. Z. L. R. 489.— N.Z. 


560 


Companies. 


Sect. 39. — Regulation and management : Sub-scct. 2, 
C, (b) Hi. & iv., (c) i. & ii. 

altered arts, anything that might have been 
included in its original arts., provided that the 
alteration was made bond fide for the benefit of 
the co. as a whole. A power to expel a share- 
holder by buying him out was valid in the case of 
original arts., So could therefore be included in 
altered arts., subject to the same limitation ; 
(2) the resolution was passed bond fide for the 
benefit of the co. as a whole, & was therefore valid, 
So enforceable by the majority against the 
minority. — Sidebottom v. Kershaw, Leese & 
Co., [1920J 1 Ch. 154 ; 89 L. J. Ch. 113 ; 122 L. T. 
325 ; 36 T. L. R. 45 ; 64 Sol. Jo. 114, C. A. 
Annotation :—As to (2) Consd. Dafen Tinplate Co. v. Llanelly 
Steel Co., [1920] 2 Ch. 124. 

See, generally , Sect. 23, sub-sect. 16, ante . 
iv. Exclusion of Power . 

3705. General rule.] — Malleson v. National 
Insurance A Guarantee Corpn., No. 3709, post. 

3706. .] — Allen v. Gold Reefs of YVest 

Africa, Ltd., No. 3693, ante . 

3707. By articles.] — A co. cannot contract itself 
out of the provisions of 1862 Act, s. 50, by a clause 
in its arts, excepting any regulation contained in 
the arts, from the operation of the sect., So a 
resolution of a general meeting of the co. to alter 
or modify such regulation will be valid. — Walker 
v. London Tramways Co. (1879), 12 Ch. I), 705 ; 
49 L. J. Ch. 23 ; 28 W. R. 163. 

Annotations : — Reid. He Barrow Haematite Steel Co. (1888), 
58 L. J. Ch. 148 ; Goode v. Ladies’ Dross Assocn. (1893), 
37 Sol. Jo. 340 ; Rc Hyderabad (Deccan) Co. (1896), 75 
L. T. 23 ; Andrews v. Gas Meter Co., [1897] 1 Ch. 361 ,* 
Allen v. Gold Roofs of West Africa, [1900] 1 Ch. 656 ; 
Punt v. Symons, [1903] 2 Ch. 506 ; Ayre v. Skelsey’s 
Adamant Cement Co. (1904), 48 Sol. Jo. 572. 

3708. By covenant contained in share certificate.] 

— Goode v. Ladies’ Dress Assocn., Ltd. (1893), 
37 Sol. Jo. 340. 

3709. By statement in prospectus.] — (1) A 

co. cannot contract itself out of the power to alter 
its arts. 

(2) Pltf. took shares in a limited co. in reliance 
on a prospectus which stated that a certain amount 
of the co.’s capital would be reserved capital, 
which “ under the Act of 1879, it is not competent 
to the directors to call up.” 

One of the arts, of assocn. provided that £4 
a share should be reserved capital not capable 
of being called up, except in case of a winding up, 
A that a special resolution to that effect should be 
passed in accordance with Companies Act, 1879 
(c. 76). No valid special resolution to this effect 
was passed, So ultimately a special resolution was 
passed repealing the art. : — J l eld : this was valid. 
— Malleson v. National Insurance So Gua- 
rantee Cor bn., [1894] 1 Oh. 200; 63 L. J. Ch. 
286 ; 70 L. T. 157 ; 42 W. R. 219 ; 10 T. L. R. 
101 ; 38 Sol. Jo. 80 ; 1 Mans. 249 ; 8 R. 91. 

Annotations: — As to (l) Refd. He Hyderabad (Deccan) Co 
(1896), 75 L. T. 23 ; Andrews v. Gas Motor Co., [1897] 

1 Cli, 301. Generally , Mentd. Bartlett v. Mayfair Pronortv 
Co. (1897), 77 L. T. 652. 1 y 

3710. By agreement.]— Punt v . Symons So Co., 
Ltd., No. 3697, ante . . 

3711. Relating to particular articles.]— 

British Mukac Syndicate, Ltd. v. Alperton 
Rubber Co., Ltd., No. 3699, ante. 


Alteration as a breach of contract.] — See 

Sub-sect. 2, C. (5) ii., ante . 

(c) Procedure . 
i. In General . 

Sec, now , 1908 Act, s. 13. 

3712. General rule.] — E vans v . Chapman, No. 
3691, ante. 

3713. Resolution by directors — Unconfirmed by 
shareholders.] — The arts, of assocn. of a co. did 
not require that a director should be qualified by 
holding any shares, but the directors passed a 
resolution, which was not in any way confirmed by 
the shareholders, that the qualification should in 
future be 250 shares of £L each: — Held: this 
resolution could not alter the constitution of the 
co. — Re British Provident Life So Guarantee 
Assocn., De Ruvigne’s Case (1877), 5 Ch. D. 
306 ; 46 L. J. Ch. 360 ; 36 L. T. 329 ; 25 W. R. 
476, C. A. 

Annotations : — Consd. He Patent Davit Sc Boat Detaching 

Co., ltanken’s Case (1879), 39 L. T. 664. Mentd. He 

Caerphilly Colliery Co., Ormorod’H CaBe (1877), 37 L. T. 

244 ; He Church Sc Empire Fire Insoo., Pagin & Gill’s 

Case (1877), 6 Ch. 1). 681; He Eskorn Slate Sc Slab 

Quarries Co., Clarke & Helclen’s Cases (1877), 37 L. T. 

222 ; He Eupion Fuel & Gas Co., Aspinall’s Case (1877), 

36 L. T. 362 ; He Euglelleld Colliery Co. (1878), 8 Ch. D. 

388 ; He Ambrose Lake Tin Sc Copper Mining Co., Ex p. 

Moss, Ex p . Taylor (1879), 49 L. J. Ch. 459, n. ; He 

Macdonald, [1894] ICh. 89. 

3714. Resolution by subscribers to memorandum.] 

— The arts, of assocn. of a co. did not require that 
a director should be qualified by holding any 
shares, but the subscribers to the memorandum of 
assocn. passed a resolution that the qualification 
of future directors should be the holding of fifty 
shares each, So that R. should be one of the future 
directors. R. subsequently became a director, 
So acted as chairman at some meetings. R.’s 
name also appeared as a director in the prospectus. 
R. stated that when he acted as chairman he was 
not aware that any qualification was necessary, 
So that as soon as he heard of it he took steps to 
get this resolution rescinded, So ultimately wrote 
to the secretary resigning his seat at the board. 
R. had signed a proxy paper as “ a member of the 
co.” but had never applied for any shares, nor were 
any ever allotted to him. The chief clerk settled 
R. on the list of contributories in respect of fifty 
qualification shares : — Held : a resolution of the 
subscribers could not alter the constitution of the 
co., So there being no contract on R.’s part, either 
express or implied, to take shares, his name must 
be removed. — Rc Patent Davit So Boat De- 
taching Co., Ranken’s Case (1879), 39 L. T. 
661. 

3715. Alteration of one article — Altered article 
inconsistent with other article.] — H arben i?. 
Phillips, No. 4487, post . 

3716. Resolution sanctioning departure from 
article — Resolution amounting to rescission of 
article.] — The directors of a co., by whose arts, 
of assocn. the directors were prohibited from 
investing or expending any money of the co. in 
the purchase of shares of the co., gave notice to 
the shareholders of an extraordinary general 
meeting at which a special resolution was to be 
proposed that, “ notwithstanding anything con- 
teamed in the arts, of assocn., the directors should 
be authorised, So be thereby directed,” to do what 


PART III. SECT. 30, SUB-SECT. 2.— 
C. (o) i. 

b. Resolution sanctioning departure 
from article.] — A general mooting 
of a co. at which resolutions were 
taken was held upon nine days’ notice. 


The urts. of assocn. provided that 
fourteen days* notice was necessary 
for convening such a meeting, but 
another art, provided that the directors 
could convene a general meeting upon 
48 hours’ notice when they considered 
the business for discussion was of 


sufficient urgency. The notice con- 
vening the mooting stated that it was 
to alter one of the arts, of the eo. by 
removing all the limitations therein 
contained upon the powers of the 
directors, & the resolution as passed 
had the effect of removing such lirni- 
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was equivalent to expending money of the co. in 
the purchase of fully paid-up vendors* shares in 
the co. ; & the director's at the same time issued a 
circular to the shareholders recommending the 
adoption of the resolution. The resolution was 
carried at the meeting, & was afterwards 
duly confirmed at another extraordinary general 
meeting : — Held : the notice was a sufficient inti- 
mation to the shareholders of what it was proposed 
to do, & the resolution was valid & operative, as 
being in effect a rescission of the prohibitive art. 
so far as necessary, & an instruction to the 
directors to carry out the proposed scheme by 
virtue of their new powers. — Taylor v. Pilren 
Joel & General Electric Light Co. (1881), 
27 Ch. 1). 268 ; 53 L. J. Ch. 856 ; 50 L. T. 480 ; 
33 W. R. 134. 

3717. No resolution for alteration of article.] 

— Qu. : whether, where one of the arts, of assocn. 
of a limited co. prescribes a particular mode of 
allotment of new shares, it is competent for the co. 
by special resolution to sanction a different mode 
of allotment without having first passed a special 
resolution duly altering that art. — James v. 
Bijena Ventura Nitrate Grounds Syndicate, 
Ltd., [1896] 1 Ch. 456 ; 65 L. J. Ch. 284 ; 74 
L. T. 1 ; 44 W. R. 372 ; 12 T. L. R. 176 ; 40 Sol. 
Jo. 238, 0. A. 

Annotations : — Refd. Alien v. Gold Reefs of Weal Africa, 

11900] 1 Ch. 650. Mentd. Llewellyn v. Kasintoe Jiubber 

Estates, 11914] 2 Ch. 670. 

3718. Adoption proved by long acquiescence.] — 

Although a special resolution is the statutory 
mode of enacting arts, of assocn., the adoption 
thereof by a co. may be proved by a long course 
of acquiescence. 

The unsigned arts, of a co. incorporated under 
Hong Kong Ordinance l. of 1865— similar to 1862 
Act — were irregularly registered along with its 
memorandum of assocn. ; but it appeared that 
they had for nineteen years been published, 
acted on without objection, & from time to 
time amended & added to by special resolutions : 
— Held : they must be treated as valid & operative, 
& as having been adopted by the shareholders. — 
llo Tung v. Man On Insurance Co., [1902 J A. C. 
232 ; 71 L. J. P. C. 46 ; 85 L. T. 617 ; 18 T. L. R. 
118; 9 Mans. 171, P. C. 

Annotation Refd. Re Walker & Smith (1903), 51 W. II. 

491. 

3719. Alteration for purpose of correcting mis- 
take.] — Evans v . Chapman, No. 3691, ante . 

ii. Notice of Meeting, 

3720. Notice of resolution empowering & direct- 
ing directors — Notwithstanding anything in the 
articles.] — Taylor v . Pilsen Joel & General 
Electric Light Co., No. 3716, ante, 

3721. Notice of general character of business- 
statement where proposed new articles might be 
seen.] — (1) The provision in 1802 Act, s. 51, that 
the declaration of the chairman that a resolution 
has been carried “ shall be deemed conclusive 
evidence of the fact, without proof of the number 
or proportion of the votes,’* does not preclude the 
ct. from inquiring into the question whether the 
requisite proportion of votes was in fact given ; 
& where the majority is insufficient, the ct. will 


restrain the co, by injunction from proceeding 
further with the resolution. 

(2) When it is proposed to alter the arts, of 
assocn. of a co., a notice of the meeting stating 
the general character of the business to be trans- 
acted, & that a copy of the proposed new arts, 
may be inspected at the office of the solrs. of the co., 
is sufficient notice to the shareholders. — Young v. 
South African & Australian Exploration & 
Development Syndicate, [1896 1 2 Oh. 268; 
65 L. J. Ch. 638 ; 74 L. T. 527 ; 44 W. R. 509 ; 
40 Sol. Jo. 500. 

Annotations : — As to (I) N.F. lie Hadlcigh Castle Gold Mines, 
[1900] 2 Ch. 419. Refd. Wall v. London & Northern 
Assots Corpn., [1899] 1 Oh. 550. Generally, Mentd. 
Ernest v. Loma Gold Minos (1896), 75 L. T. 317. 

3722. Nature of alteration not indi- 

cated.] — Normandy v . Ind, Coope & Co., Ltd., 
No. 4428, post. 

Increase of directors’ remuneration.] — See 

No. 4488, post. 

3723. Service of notice — After death of member.] 

— Allen v* Gold Reefs of West Africa, Ltd., 
No. 3770, post . 


(d) Effect of Alteration , 

3724. Not retrospective — Alteration of directors* 
remuneration.] — A co., whose arts, of assocn. pro- 
vided that the directors’ remuneration should be 
at a certain rate, altered these arts, by special 
resolution, which purported to mako the altered 
rate of remuneration effective from a date prior 
to the special resolution : — Held : though the arts, 
did not constitute a contract between the co. 
& the directors but only pointed out the terms on 
which the directors were serving, & though these 
terms could be altered by a special resolution 
altering the arts., still the alterations could have 
effect only for the future, & the directors were 
entitled to remuneration at the old rate until the 
arts, were altered. 

The arts, do not themselves constitute a con- 
tract, they are merely the regulations by which 
provision is made for the way the business of the 
co. is to be carried on. A person who acts as 
director with those arts, before him enters into a 
contract with the co. to serve as a director, the 
remuneration to be at the rate contemplated by 
the arts. The person who does this has before 
him, as one of the stipulations of the contract, that 
it shall be possible for his employer to alter the 
terms upon which he is to serve, in which case 
he would have the option of continuing to serve, 
if he thought proper, at the reduced rate of 
remuneration. Those terms, however, could be 
altered only as to the future. In so far as the 
contract on those terms had already been carried 
into effect it is incapable of alteration by the co. 
(Lord Halsbury, 0.). 

It would be absurd to hold that one of the 
parties to a contract could alter it as to service 
already performed under it. The co. has power 
to alter the arts., but the directors would be 
entitled to their salary at the rate originally stated 
in the arts, up to the time the arts, were altered 
(Lord Esher, M.R.).— Swabey v. Port Darwin 
Gold Mining Co. (1889), 1 Meg. 385, C. A. 

Annotations .—Refd. Re Anglo -Austrian Printing & Pub- 
lishing Union, Isaacs’ Case, [1892 J 2 Ch. 158 ; Re Inter- 


tations. The last art. of the co.’s 
deed provided for the alteration of 
any art. by resolution passed at a 
special general meeting. On an appli- 
cation by two shareholders, who had 
without objecting taken part thereat, 
for an interdict restraining the co. 
from acting upon the resolution : — 
Held : an interdict must bo refused.— 

J. — VOL. IX. 


Smyth v. Natatitb (1920), 41 N. L. R. 
177.— S. AF. 

PART III. SECT. 30, SUB-SECT. 2.— 

C, (d). 

o. Invalid alteration .1 — At an ex- 
traordinary general meeting of a 
co. new arts, of assocn. were by 


resolution adopted, empowering the 
co. to reduce its capital. At the same 
meeting a resolution was passed 
authorising the directors to procure 
by the necessary procedure the 
cancellation of £2 10s. per share of the 
capital. Both resolutions were con. 
firmed as special resolutions at a 
subsequent general meeting. In rt 
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Sect, SO . — Regulation and management: Sub- sect. 2 f 
C . (d); sub-sect. 3, A. <fc B. (fl).] 

national Cable Co., Ex p. Official Liquidator (1892), 60 
L. T. 253 ; Allen v. Gold Reefs of West Africa, [1900] 
1 Ch. 656 ; Moriarty v. Regent's Garage Co., [1921] 2 
K. B. 766. Mentd. Inman v. Ackroyd A Best, [1901] 
1 K. B. 013. 

3725. Where inoperative against particular share- 
holder — Not invalidated in toto.l — Allen v. Gold 
Beeps of West Africa, Ltd., No. 3693, ante . 

3726. Invalid alteration — Void — Company not 
dissolved.] — By the deed of settlement of a co. 
it was provided, “That the capital of the co. 
should consist of the sum of £2,000,000 sterling, 
divided into 20,000 shares of £100 each, & should 
be raised from among the proprietors for the time 
being,” in the manner therein mentioned. By 
resolutions subsequently passed A confirmed at 
meetings duly convened A held in 1826, it was 
resolved, “ That the capital to be raised for the 
purposes of the co. should no longer consist of tho 
sum of £2,000,000 sterling, divided into 20,000 
shares of £100 each, as declared by the deed of 
settlement, but should be limited to the sum of 
£1,000,000 sterling, A should be considered as 
divided into 20,000 shares of £50 each.” By 
resolutions in 1838, the resolutions of 1826 were 
rescinded, A the original amount of capital A 
shares was again restored : — Held : (1 ) the amount 
of capital A of the shares was part of the con- 
stitution of the co., A could not be altered by the 
above resolutions f (2) the effect of passing such 
resolutions was not to dissolve the co., but the 
resolutions wero simply inoperative A void, A the 
shares were always in point of law £100 shares. — 
Smith v. Goldsworthy (1843), 4 Q. B. 430 ; 3 
Gal. A Dav. 448 ; 12 L. J. Q. B. 192 ; 7 Jur. 
389 ; 1 14 K. B. 960. 


Am mi a lion : — Mentd. Kirk v. Bell (1851), 16 Q. B. 290. 

3727. Valid resolution passed at the same 

time not affected.] - A co. which was in difii- 
eulties duly passed a resolution for voluntary 
winding up, with a view of disposing of its under- 
taking, which was carried on in France, to a French 
co. to he formed for the purpose ; A at the same 
time it passed other resolutions as to the transfer 
to tho French co., A a special resolution altering 
tho arts, of assocn M so as to give power to carry 
out the arrangement without giving dissentient 
shareholders the option to receive the value of 
their shares in cash, as provided by 1862 Act, 
s. 161. These resolutions, except the resolution 
for winding up, were passed irregularly, but no 
shareholder dissented from them except one fully 
paid-up shareholder, who applied to tho co. to 
pay him tho value of his shares, which was refused, 
lie then presented a petition praying that the co. 
might he wound up compulsorily, or under super- 
vision, or that he might he at liberty to sue in the 
name of the co. to set aside the proposed arrange- 
ments, or that the value of his shares might be 
ascertained A paid: — Held : (1) the resolution 
to wind up voluntarily having been regularly 
passed, the ct. would not, on the application of a 
fully paid-up shareholder, interfere with it by 
ordering a compulsory winding up or a winding up 
under supervision, against the wishes of nearly 
all the shareholders ; (2) the winding-up resolution 


being good in itself, was not invalidated by being 
associated with resolutions which were not 
regularly passed. 

Qu. : whether it would have been invalidated, 
even if those other resolutions had been ultra 
vires. 

Held : (3) leave to sue in the name of the co. 
had rightly been refused, as the resolutions 
authorising a transfer to the French co. were not 
ultra vires , but, although irregular, were capable 
of confirmation ; (4) the special resolution altering 
the arts, while the co. was in difficulties, A as a 
part of the scheme for transfer to the French co., 
was invalid, & petitioner was entitled to have the 
value of his shares ascertained A paid, as pro- 
vided by 1862 Act, s. 161. — Re Irrigation Co. 
of France, Ex p. Fox (1871), 0 Oh. App. 176 ; 
40 L. J. Ch. 433 ; 24 L. T. 336, L. JJ. 

Annotations : — As to (1 ) Apld. Re Tunis Ry. (1874), 10 Ch. D. 
270, n. Consd. Re Amalgamated Syndicate, 11897) 2 Ch. 
600. Reid. Re Tumaeaoori Mining A Land Co. (1871), 
43 L. J. Ch. 417. As to (2) Distd. Thomson v. Henderson’s 
Transvaal Estates, f 1 1#08] 1 Ch. 765. As to (3) Refd. 
Thomas v. United Butter Co.’s of France, [1909] 2 Ch. 
484. As to (4) Reid. Re Hester (1875), 44 L. J. Ch. 757. 
Generally , Mentd. Langley Mills Bteel & Iron Works Co. 
(1871), 40 L. J. Ch. 313 ; Etheridge v. Central Uruguay 
Northern Extension Ry., 11913] 1 Ch. 425 ; Re 

Anglo-Continental Supply Co., [1922] 2 Ch. 723. 

3728. May form basis of contract.] — Pur- 

suer insured his ship with the defenders, a mutual 
assurance assocn. The policy provided that the 
“ provisions contained in the arts, of assocn, shall 
be deemed A considered part of this policy.” 
Five years before the date of the policy the co., 
having full power under its arts, of assocn. to do 
so, resolved to alter, inter alia y one of its arts., by 
substituting these words for others : “ That it 
shall be a condition of this insurance that tho 
assured shall keep one- fifth,” of tho value of such 
ship, “ uninsured.” This addition to the art. 
was not confirmed by a special resolution passed 
in accordance with 1862 Act, ss. 50, 51 ; but it 
was registered, A printed with the arts, on the 
back of eacli policy. The pursuer had also insured 
with another eo., the result being that lie had 
insured altogether for more than four-fifths : — 
Held : the irregularity in the procedure by which 
the arts, had been altered did not prevent it from 
being binding upon the pursuer, A, the condition, 
contained in such art. having been broken, he was 
not entitled to recover upon the policy. — M unt- 
il e ad v. Forth A North Sea Steamboat Mutual 
Insurance Assocn., [1891] A. 0. 72 ; 10 T. L. R. 
82; 6 K. 59, H. L. 

Annotation: — Refd. 8.S. Balmoral Co. v. Marten, [1901] 
2 K. B. 896. 


Sub-sect. 3. — Meetings of Members. 

A . In General . 

3729. Statutory meeting — What Is.] — A regis- 
tered co. held a meeting within four months 
after registration, which was described in their 
minute book as the statutory meeting. It was 
adjourned : — Held : this meeting was an ordinary 
general meeting within 1862 Act, ss. 26, 27, A the 
directors were liable to a penalty for not returning 
a list of their shareholders within fourteen days 


petition to the ct. for confirmation of 
the reduction of capital: — Held: tho 
procedure had been irregular in respect 
that at the time when the resolution 
for reducing sharo capital was passed, 
the co. had no power to reduce capital 
& that no procedure could he taken on 
the resolution altering the arts, of 
asKoon. & conferring power to reduce 
capital until that resolution had been 


confirmed at a subsequent general i 
meeting. — Oregon Mortgage Co., 
Ltd., Petitioners, [19101 S. O. 964.— 

SCOT. 

PART III. SECT. 30, SUB-SECT. 3.— A. 

3729 1. Statutory meeting — What is.] 
— “ Statutory meeting ” in Cos. Act, 
1908, s. 96 (i), means a statutory 
meeting as defined in sect. 87 (1) of the 


Aet, A a oo. which is not entitled to 
commence business as not having com- 
plied with sect. 99 of the Act cannot 
hold a statutory meeting within 
sect. 90 (1). — Shortland Flat Gold- 
Mining Co., Ltd. v . Kneebonk (1912), 
31 N. Z. L. R. 1039.— -N.Z. 

d. Who entitled to be summoned — 
Shareholders in arrear. ] — Where the 
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after such meeting. — C hisholme v. Carter (1875), 
40 J. P. 244. 

8730. Sufficiency of notice convening.] — The 
T. co. was incorporated as a co. limited by shares 
under 1908 Act, on Jan. 3, 1911. Its arts, of 
assocn. provided that the statutory meeting of the 
co. should be held at such time — within the sta- 
tutory limit — & at such place as the directors 
should determine, ,& that the notices convening 
general meetings of the co. — whether ordinary or 
extraordinary — must specify the general nature 
of the business to be transacted thereat. The T. 
co. held only two general meetings — one of which, 
held on Jan. 30, 1911, was for the purpose of 
passing, & the other, on Feb. 14, 1911, was for the 
purpose of confirming, a special resolution for the 
increase of the co.’s share capital. The meeting 
of Jan. 30 was held too soon to be the statutory 
meeting of the co. ; & the notices of the meeting 
of Feb. 14 referred only to the business of con- 
firming the resolution passed at the previous 
meeting ; but this meeting, so far as its date was 
concerned, might have been the statutory meet ing i 
—Held ; if the meeting of Feb. 11, 1911, was 
intended to be the statutory meeting, it was not 
properly convened, for, if it was to be the statutory 
meeting, the notices convening it should have so 
stated. — Gardner v . Iredale, [1912] 1 Oh. 700 ; 
81 L. J. Oh. 531 ; 10G L. T. 800 ; 19 Mans. 215. 

3731. Failure to file report — Directions by 

court for report to be filed.] — M exican Smelting 
Oorpn., Ltd., Wemys’ Petition (1907), 51 Sol. Jo. 
728. 

3732. Annual meeting — Time for holding — 

Year " — January 1 to December 31 .]— Gibson 

v. Barton, No. 3917, post . 

3733. .] — On June 18, 1918, an 

information was laid under 1908 Act, s. 64, against 
a director of a co. for not holding a general meeting 
in the calendar year 1917. The last general 
meeting of the co. was held on Mar. 21, 1910 : — 
Held : the sect, created two separate offences, 
that of not lidding the meeting in the calendar 
year, & that of not holding it within fifteen months 
after the last meeting ; the directors had the whole 
of the calendar year in which to comply with the 
former requirement none the less because the period 
of fifteen months from the date of the last meeting 
had already expired ; & the oifence charged in the 
information was not committed until after Dec. 31 , 
1917 . — Smedley v. Companies' Registrar, [1919] 
1 IC. B. 97 ; 88 L. J. K. B. 345 ; 120 L. T. 277 ; 
83 .T. P. 18 ; 35 T. L. R. 92 ; 20 Cox, C. 0. 371, 
D. C. 

3734. Who entitled to be summoned — Preference 
shareholders without voting rights — Provisions of 
articles.] — Semble : apart from some special pro- 
vision in the arts, preference shareholders with no 
right of voting are not entitled to be summoned 
to general meetings . — Re Mackenzie & Go., Ltd., 
[1910] 2 Ch. 450 ; 85 L, J. Ch. 804 ; 115 L. T. 
440. 

B. Convention of Meetings . 

(a) Who may summon . 

3735. Directors — Consents separately obtained — 
Not equivalent to resolution summoning.]— The 

consent, separately obtained by the secretary, of 


directors sufficient in number to form a quorum, 
to the sending out of notices for an extraordinary 
general meeting of the co. is not equivalent to a 
resolution for the holding of such a meeting passed 
at a board meeting . — Re Haycraft Gold Reduc- 
tion & Mining Co., [1900] 2 Ch. 230 ; 69 L. J. Ch. 
497 ; 83 L. T. 166 ; 16 T. L. R. 350 ; 7 Mans. 243. 

Annotation# : — Folld. Tic Slate of Wyoming: Syndicate, 

[19013 2 Ch. 431. Reid. Transport v. Sclionberg (1905), 

21 T. L. 11. 305 ; Bosch oek Proprietary Co. v. Fuke, 

[1906] 1 Ch. 148. Mentd. lie National Distribution of 

Electricity Co., [1902] 2 Ch. 34. 

3736. Where articles provide for ordinary 

general meetings — May call extraordinary general 
meetings.] — In the absence of express power in 
the arts, of assocn., directors have no power to 
postpone a general meeting of shareholders which 
has been properly convened. The fact that the 
directors have power to fix the time & place of 
the meeting & to adjourn the meeting does not 
give them the power. 

The fact that the arts, of assocn. provide that 
ordinary general meetings are to be held in certain 
months does not prevent directors from calling 
extraordinary meetings of the shareholders at 
other times at which the business of ordinary 
meetings inay be transacted, & if the meeting is 
called as an ordinary meeting at some other time 
of the year, it may nevertheless be treated as the 
ordinary meeting for tlio purpose of the election 
of directors & other ordinary business. — Smith r. 
Paring a Mines, Ltd., Pauinga Mines, Ltd. v. 
Blair, Paringa Mines, Ltd. v. Boyle, [1906] 
2 Ch. 193 ; 75 L. J. Ch. 702 ; 94 L. T. 571 . 

3737. Where no directors — Signatories of memo- 
randum .] — Re Brick & Stone Co., No. 3681, ante. 

3738. Requisition for meeting — Who entitled to 

make requisition.] — A co. had a nominal capital of 
60,000 shares, of which 48,000 shares had been 
offered for subscription. The issued share capital 
was 22,357 shares, on 5,094 of which all calls & 
sums due had been paid. A requisition under 
1908 Act, s. 66 (1) calling upon the directors to 
convene an extraordinary general meeting was 
signed by the holders of 690 out of the 5,094 shares. 
The requisition consisted of a number of documents 
which were in two forms. By the first form the 
directors were requested to call an extraordinary 
general meeting of the co. for the purpose of 
considering the reconstruction of the board & 
resolutions concerning the directorate & officers of 
the co. The second was in identical terms, except 
that there were added at the end of it the words 
“ in addition to the affairs of the co. in general ” : 
— Held : (1 ) the “ one-tenth ” referred to in 

1 908 Act, s. 66 (1), was one-tenth of that part of the 
issued share capital of the co. upon which all 
calls or other sums then due had been paid, <fe 
not one-tenth of the issued share capital of the co. 
the holders of which one-tenth had paid all calls, 
etc., upon their shares, &, therefore, the requisition 
was signed by a sufficient number of duly qualified 
shareholders ; (2) the documents constituting 

the requisition were “ in like form ” within 
sect. 60 (2) of the Act. — Fruit & Vegetable 
Growers' Assocn., Ltd. v. Kekewich, [1912] 
2 Oh. 52 ; 81 L. J. Oh. 499 ; 106 L. T. 1007 ; 28 
T. L. R. 411 ; 50 Sol. Jo. 502 ; 19 Mans. 206. 

3739. Form of requisition.] — Fruit & 


arts, of assocn. of a oo. provide that 
Interest is payable on overdue calls, 
& that, so long as any moneys are due 
in respect of unpaid shares by the 
holder, he Is not entitled to be present 
at any general meeting of the oo., or 
to vote upon a poll, or to be reckoned 
in a quorum, a resolution passed at a 
general meeting by shareholders who 


were all in arrear in respect of interest 
due on their shares 1 b invalid . — Rc 
Feankton Beach Dredging Co., 
Ltd. (1893), U N. Z. L. It. 174.— 
N.Z. 

PART III. SECT. 30, SUB-SECT. 3.— 

B. (a). 

e. Requisition for meeting — Med- 


ina summoned by person without 
authority .] — A resolution authorising 
the transfer from one bank to another 
of an existing overdraft, incurred by a 
co., & giving authority to the directors 
of the oo. to borrow money, was passed 
at an alleged extraordinary meeting, 
convened by a person having no 
authority to call one, by a notice whioh 

o o 2 
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Sect 30, — Regulation and management : Sub-sect, 3, 
B. ( a), (b) f (c) & ( d ) i.] 

Vegetable Growers’ Assocn., Ltd* v. Kekewich, 
No. 3738, ante . 

3740. Signature of requisition by joint 

holders.]— P atent Wood Keg Syndicate, Ltd. 
v. Peatise (1906), 50 Sol. Jo. 650. 

3741, By requisitionists— One may convene.] 

—Italian Railway Construction, Ltd. v . 
Cooper (1904), 48 Sol. Jo. 709. 

3742, Meeting summoned by secretary with- 

out authority — Notice ratified by directors.]— On 
Dec. 10, 1900, the secretary of a co. sent out a 
notice convening an extraordinary general meeting 
to be held on Dec. 18. The notice purported to be 
issued by order of the board. A requisition had 
been served on the co. in accordance with the arts, 
requiring the calling of the meeting. In fact no 
meeting of directors was hold after the receipt of 
the requisition, but a meeting of directors was held 
on Dec. 16, the day after the writ was issued, at 
which it was resolved that the directors should 
adopt, ratify, So confirm the action of the secretary 
in issuing the notice convening the meeting. The 
only question for determination was whether the 
meeting had been validly summoned : — Held : on 
ratification by the directors the notice became good 
for all purposes. — Hooper v. Kerr, Stuart So 
Co., Ltd. (1900), 83 L. T. 729 ; 17 T. L. R. 162 *, 
45 Sol. Jo. 139. 

3743. Requisition for meeting — Meeting sum- 
moned by secretary without authority — Validity.]— 
(1) A co. was governed, so far as the calling of 
meetings was concerned, by 1862 Act, Table A, 
art. 32. By the arts, of assocn. two directors 
constituted a quorum. A requisition was sent to 
the directors in accordance with Companies Act, 
1900 (c. 48), s. 13, requesting them to convene a 
meeting to pass an extraordinary resolution for 
voluntary winding up. Within the 21 days 
allowed to the directors for convening a meeting, 
the secretary of the co., without the authority 
of the directors, summoned the meeting. At the 
meeting two directors, the requisitionists, So many 
shareholders were present, So the resolution was 
passed by the required majority. At the hearing 
of a petition by a creditor for the compulsory 
winding up of the co., the defence was set up 
that a voluntary winding up was pending, & that 
petitioner did not show that he was thereby 
prejudiced : — Held : the secretary had no power 
to issue the notices, there was no ratification of his 


act, the so-called ratification of the co. was invalid 
So a compulsory winding-up order must be made. 

(2) Qu, : whether, if the 21 days expire without 
any meeting being summoned by the directors, the 
requisitionists can call the meeting by notices 
signed by the secretary . — Re State op Wyoming 
Syndicate, [1901] 2 Ch. 431 ; 70 L. J. Oh. 727 ; 
84 L. T. 868 ; 49 W. R. 650 5 17 T. L. R. 631 ; 
45 Sol. Jo. 656 5 8 Mans. 311. 

Annotation: — As to ( 1) Held. Boschoek Proprietary Co. v. 

Fuke, [1906] 1 Ch. 148. 

Interference by court — Directors or In alternative 
shareholders empowered to summon meeting.] — 

See No. 3897, post, 

(b) Time and Place . 

3744. Time — Summoned early to prevent trans- 
ferees of shares from voting — Interference by court.] 
— Cannon v. Trask, No. 3900, post . 

.] — See, also , No. 3736, ante . 

3745. Place — Whether where meetings usually 
held — Interference by court with directors 9 choice.] 
— Martin v . Walker (1918), 145 L. T. Jo. 377. 

(c) Length of Notice . 

3746. Where seven days 9 notice to be given — 
Under 1862 Act, s. 52 — Shareholders resident abroad 
— Not applicable.] — Notice was issued to the share- 
holders of a co. of a general meeting for the purpose 
of passing a resolution to wind up voluntarily ; 
the resolution was passed, So confirmed at a 
subsequent general meeting. Some of the share- 
holders were resident in America, & consequently 
could not, in the ordinary course of the post, 
have received seven days’ notice of either of the 
meetings as required by 1862 Act, s. 52 : — Held : 
this sect, only applies to shareholders within the 
jurisdiction, So therefore the proceedings were 
valid. — Re Union Hill Silver Co., Ltd., (1870), 
22 L. T. 400. 

3747. Under provisions of articles — To what 

meetings applies — Not to meetings of signatories of 
memorandum.] — John Mobley Building Co. v . 
Barras, No. 3882, ante . 

3748. Seven days 9 notice not given — 

Meeting invalid.] — A co. was registered on Feb. 17, 
1897, under the Cos. Acts, So on Feb. 18 a meeting 
of the subscribers to the memorandum of assocn. 
was held, at which one of the subscribers was 
appointed a director, So he afterwards acted as 
such. By the arts, of assocn. of the co., 1862 
Act, Table A., so far as it dealt with the appoint- 


contained no intimation of any in- 
tention to borrow. No mention was 
made in the co.’s books of any resolu- 
tion giving authority to the directors 
of the co. to borrow. An order having 
been made to wind up the co., the 
foundation of which order was the 
debt so transferred & incurred 
Held: there was no valid petitioning 
creditor’s debt, & no foundation for 
the order, & the order was quashed on 
certiorari. — R. v. Bowman, Ex p. 
Willan (1872), 3 V. R. (Law.) 258.— 
AUS. 


PART III. SECT. 30, SUB-SECT. 3.— 

B. (b). 

f. Time.] — Where the prelimi- 
nary meeting for the passing of a 
special resolution is adjourned the 

x I * lit. f — TLi — 1 . AT n i 




meeting must be held is calculated 
from the date at which tho adjourned 
meeting is hold. — M ount Oxide 
Mines, Ltd. v. Gould (1915), 15 
8. R. N. S. W. 290.— AUS. 


g. .] — The trust dead of a co. 

stipulated that a notice calling an 
extraordinary meeting of shareholders 


should specify the place, the day & 
the hour of meeting. Notice was given 
that such a mooting would be held on a 
certain date “ immediately after the 
ordinary general mooting convened for 
12 o’clock on tho same day. The 
ordinary mooting was convened, tho 
shareholders met & the meeting was 
dissolved on objection being taken as 
to its legality. Immediately after the 
dissolution tho extraordinary meeting 
was held : — Held : tho notice of the 
extraordinary meeting sufficiently com- 
plied with tho terms of tho trust 
deed, tho word “ hour ” in tho trust 
deed merely referring to the period 
of the day at which tho meeting was 
to be held .' — Rc Wemmer Gold 
Mining Co., Ex p. Alb u (1890), 6 
H. C. 6.— S. AF. 

h. Place. 3 — It is not necessary 
tor a co. registered under Act 31 of 
1909 to hold any of its meetings within 
the Transvaal. — Wayne v. Eonep, 
[1921] W. L. D. 91.— S. AF. 

PART III. SECT. 30, SUB-SECT. 3.— 

B. (e). 

k* Where seven days* notice to be 


given — Musi be dear days.] — A bye-law 
of deft. co. provided that notice of 
the time & place of the holding of tho 
annual or general meeting must be 
given at loast seven days previous 
thereto, by delivering same by mail 
or otherwise duly addressed to each 
shareholder. A notice was sent by 
letter to each shareholder on Dec. 0, 
for Dec. 13 : — Held : " at least ” 

meant clear days excluding both the 
day of the act & that of the event. — 
Ashton v. Powers (1921), 67 D. L. R. 
222 ; 51 O. L. II. 309.— CAN. 

1. .] — The affidavit of 

the secretary of a eo. showed that 
notice of a meeting of tho shareholders 
of tho co. was not duly given in manner 
prescribed by the regulations of the 00 . 
Tho co.’s arts, provided that seven 
clear days* notioe, specifying the place, 
day. So hour of any meeting, & the 
purpose for which it was to be held, 
should be given, either by advertise- 
ment, or by notice sent by post, or 
otherwise served. The affidavit of 
the co.’s secretary showed that the 
meeting was convened for Aug. 28 by 
notice posted on Aug. 20 : — Held : 




the first directors, was expressly excluded, 
hut the arts, contained no provisions in substitution 
therefor. By the arts, seven days’ notice of any 
meeting was necessary. The person so appointed 
as a director assigned to pltf . the fees all eged to 
be due to him as such : — Held : as seven days* 
notice of the meeting was not 8c could not have 
been given, the appointment of the director was 
invalid, 8c neither he nor his assignees could sue 
the co. for his fees, or upon a quantum meruit for 
services rendered. — Woolf v. east Nigel Gold 
Mining Co., Ltd. (1905), 21 T. L. R. 660. 

3749. Must be clear days.] — Be 

Pavilion, Newcastle-upon-Tyne, Ltd. & 
Reduced, [1911] W. N. 235. 

(d) Contents of Notice . 
i. In General . 

3750. What directors may insert — Report.]— 
Matabkleland Co., Ltd. v. British South 
Africa Co. (1893), 10 T. L. R. 77. 

3751. Power to circulate at company’s 

expense.] — Campbell v. Australian Mutual 
Provident Society, No. 4085, post . 

3752. Sufficiency of statement of purpose — Rati- 
fication of director’s election.] — Boschoek Pro- 
prietary Co., Ltd. v. Fuke, No. 3855, post 

Notice convening statutory meeting .] — See 

No. 3730, ante . 

3753. Where special resolution to be passed — 
Pecuniary interest of director.] — ( 1) The notice of an 
extraordinary general meeting must disclose all 
facts necessary to enable the shareholder receiving 
it to determine in his own interest whether or not 
he ought to attend the meeting ; 8c pecuniary 
interest of a director in the matter of a special 
resolution to be proposed at the meeting is a 
material fact for this purpose. 

(2 ) A notice of two meetings to be held in immedi- 
ate succession to consider seriatim two alternative 
resolutions, one at each meeting, is not rendered 
an invalid notice of the second meeting by an 
express provision that it will only be held in the 
event of the first resolution not being passed at the 
first meeting. — Tiesskn v. Henderson, [1899] 


1 Ch. 881 ; 68 L. J. Oh. 853 ; 80 L. T. 488 ; 4 1 
W. R. 459 ; 6 Mans. 340. 

Annotation : — As to (1) Refd. Etheridge v. Central Uruguay 

Northern Extension Ry., [1913] 1 Cn. 425. 

3754 . Notice need not state resolution to be 

proposed as extraordinary resolution.] — It is not 
necessary that the notice convening a meeting 
at which a special resolution is to be passed should 
state that such resolution is to be proposed as an 
extraordinary resolution — 1908 Act, s. 69 (2) (a), 
only refers to the passing of the resolution, not 
to the calling together of the meeting for the 

urpose of passing it. — Be Penarth Pontoon 
hipway 8c Ship Repairing Co., Ltd. (1911), 
56 Sol. Jo. 124. 

Annotation : — Refd. MacConnell v. Prill, [1916] 2 Ch. 57. 

3755. Where extraordinary resolution to be 
passed — Notice must state resolution to be proposed 
as extraordinary resolution.] — Although, as de- 
cided in Be Penarth Pontoon Shipway & Ship 
Repairing Co., No. 3754, ante , the notice of the first 
meeting to pass a special resolution need not state 
that the resolution proposed to be passed at that 
meeting is to be an extraordinary resolution, 
where an extraordinary resolution is proposed to 
be passed the notice of the general meeting must 
comply with 1908 Act, s. 69, by “ specifying the 
intention to propose the resolution as an extra- 
ordinary resolution.” — MacConnell v. Prill (E.) 
& Co., Ltd., [1916] 2 Ch. 57 ; 85 L. J. Ch. 674 ; 
115 L. T. 71 ; 32 T. L. It. 509 ; 60 Sol. Jo. 556. 

3756. How far omission of contents from notice 
may be waived — Extraordinary resolution — Passed 
by all shareholders.] — A creditor obtained judg- 
ment against a co. in which two persons were 
the sole directors & shareholders. On the same 
day the two shareholders met 8c passed a resolution 
that it had been proved to the satisfaction of the 
co. that it could not by reason of its liabilities 
continue fts business & that it was advisable to 
wind up the same, 8c accordingly that the co. be 
wound up voluntarily, Sc that a certain person be 
appointed liquidator for that purpose. No notice 
of intention to propose that resolution as an extra- 
ordinary resolution had been previously given to 
the shareholders, but the only two shareholders 


the earliest day upon which the meet- 
ing could properly have been convened 
under the co.’a regulations was the 
eighth day. — Re Drury Coal Co., Ltd. 
(No. 2), [1909] 28 N. Z. L. It. 107.— 
N.Z. 

m. .] — A notice pub- 

lished in the morning of ono Tuesday 
cannot ho regarded as having been 
published “ seven clear days ” before 
a meeting held in the afternoon of the 
Tuesday In the following week. — 
Caldecott v. Botha’s Reef Gold 
Mining Co. (1888), 5 H. C. 249.— 
S. AF. 

n. Five daps’ notice — Must be 
clear days .] — The arts, of assocn. of a 
cjo. required that at least five days’ 
notice of a meeting should be given to 
the shareholders : — Held : live clear 
days’ notice must ho given. — Mount 
Oxide Mines, Ltd. v. Gould (1915), 
15 S. R. N. S. W. 290.— AUS. 

o. Three consecutive weeks. ] — The 
Act of incorporation required the first 
meeting of the co. to bo called by giving 
notice in one or more newspapers, 
“ for not less than three consecutive 
weeks immediately before the day 
appointed ” : — Held : it was not neces- 
sary that three weeks should elapse 
between the publication of the first 
notice Sc the day of meeting ; but that 
a publication in the newspaper for 
three consecutive weeks was sufficient. 
— Portland & Lancaster Steam 
Ferry Co. v . Pratt (1850), 7 N. B. R. 
17— CAN. 


PART III. SECT. 30, SUB-SECT. 3.— 
B. (d) i. 

p. Sufficiency of statement.] — Share- 
holders in, Sc directors of, a co. 
entered into an agreement between 
themselves, the co. being a party. 
The co., in pursuance of the agreement, 
obtained a private Act whereby the 
agreement was “ validated, ratified & 
confirmed, subject to tho same being 
adopted by a resolution passed by 
75 per cent, of tho shareholders present, 
personally or by proxy, at any meeting 
of tho shareholders called for that 
purpose.” A resolution was passed 
by the required majority, but the 
notices convening tho meeting did not 
state the effect of tho agreement : — 
Held : the resolution was ineffective 
owing to the absence of notice of the 
contents of the agreement. — Pacific 
Coast Coal Mines v . Arbutiinot, 
[1917] A. C. 007.— CAN. 

q. .] — The ct. refused to con- 

firm a special resolution altering tho 
constitution of a co. by substitution of 
a memorandum of arts, of assocn. for 
a contract of co -partners in respect 
that the notice calling the meeting, 
for the purpose of passiug the resolu- 
tion did not inform tho shareholders of 
the terms of the proposed memorandum 
& arts. & state whon these could he 
seen ; Sc that notico calling tho second 
meeting was thereby conditional, seeing 
that it boro that the mooting would be 
held only if the resolution was passed 
at first meeting. — N orth of Scotland 


fc Orkney & Shetland Steam 
Navigation Co., Ltd., [1920] S. C. 
)4, 033 ; 57 Sc. L. R. 089.— SCOT. 

r. Ratification of payment 

!o directors.] — Where tho only notice 
to shareholders of intention to move 
at an ordinary general mooting, a 
resolution to grant remuneration to 
directors was in tho following terms : 
“ That the action of directors in 
allocating the £500 passed by tho 
meeting of the shareholders held on 
Aug. 20, 1917, for directors* fees, as to 
£300 thereof to G., as to £100 to T., 
Sc as to £100 to A., be confirmed ” : — 
77 eld ; tho notice was sufficient. — 
Coltiottn v. Green, [1919] V. L. R. 
196— AUS. 

s. Where extraordinary resolution to 
be passed.] — The notico convening a 
meeting stated that a resolution would 
be considered, &, if necessary, adopted 
as special, extraordinary, or otherwise, 
that the eo. could not carry on its 
business. Sc that it was advisable to 
wind up the same : — Held : the form 
of notice was sufficient, as it intimated 
to the shareholders that tho resolution 
might ho adopted as extraordinary: — 
Re New South Walks Property 
Investment Co. (1 889), 10 N. S. W. Eq. 
214 ; 6 N. S. W. W. N. 103.— AUS. 

t. .] — A lengthy & intricate 

agreement entered into by the pro* 
moters & directors of & the vendors 
to' a co. was by a special Act validated, 
ratified & confirmed subject only to 
its approval by 75 per cent, of the co.’s 
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of the co. signed the minute of the resolution. 
A meeting of the creditors of the co. was sub- 
sequently hold, when the voluntary winding up 
of the co. was confirmed & a resolution passed 
for the appointment of a joint liquidator. An 
order confirming that appointment was made 
by the county ct. registrar. Subsequently the 
registrar, on the application of the judgment 
creditor, made an order, which was confirmed by the 
county ct. judge, setting aside the appointment 
of the two liquidators on the ground that a valid 
resolution to wind up the co. voluntarily had not 
been passed : — Held : it was competent for the 
shareholders of the co. acting together to waive 
the formalities required by 1908 Act, s. 69, as to 
notice of intention to propose a resolution as an 
extraordinary resolution, & as all the shareholders 
of the co. had met & passed the resolution to wind 
up the co., the resolution was valid as an extra- 
ordinary resolution within 1908 Act, s. 182, & 
it was not open to a creditor to impeach its 
validity . — Re Oxted Motor Co., [1921] 3 K. B. 
32 ; 90 L. J. K. B. 1145 ; 126 L. T. 56 ; 37 T. L. B. 
757 ; [1921] B. & C. B. 155, D. C. 

ii. Under Special Regulations . 

3757. Where specific object to be stated — Object 
not stated — Meeting invalidated.] — By the deed of 
settlement of a joint-stock co., the directors were 
specifically authorised to purchase shares of 
members under certain circumstances, but the 
deed contained no express prohibition restricting 
the directors from buying up shares generally. 
The co., becoming embarrassed, summoned an 
extraordinary general meeting, at which a resolu- 
tion was passed, authorising the directors to 
purchase A take a transfer of the shares of any 
member who would lend the co. a sum of money 
equal to the purchase-money of his shares. The 
notice calling the meeting did not state, as required 
by the deed, the specific object for which the 
meeting was called. At a subsequent general 
meeting, at which the resolution was read, the 
directors were authorised to give further time to 
the membors who had not yet complied with the 
terms of the resolution. L. then sold his shares 
to a trustee for the co. upon the terms stated in 
the resolution, & died before the transfer was 
effected ; & the directors, at the instance of his 
exor., completed the requisite formalities of the 
transfer : — Held : the resolution of the extra- 


ordinary meeting was invalid for want of due 
notice ; & the subsequent ratification of the same 
was inoperative, as m excess of the powers of a 
general meeting ; & the exor. of L. was properly 
retained on the list of contributories without qualifi- 
cation . — Re Vale of Neath Sc South Wales 
Brewery Joint Stock Co., Lawes’s Case (1862), 

1 Do G. M. & G. 421 ; 21 L. J. Ch. 688 ; 19 L. T. 
0. S. 14 ; 16 Jur. 343 ; 42 E. K. 614, L. 0. 

Annotation : — Mentd. Re North of England Joint-Stock 

Banking Co., Ex p. Straff on’s Exors. (1852), 22 L. J. Ch. 

m. 

Sufficiency of statement — Notice of resolu- 
tion to wind up — Whether liquidator can be ap- 
pointed.] — See Sect. 37, Sub-sect. 4, (a), post. 

3758. Where general nature of business to be 
stated — Sufficiency of statement — Notice of meeting 
for appointment of named directors — Appointment 
of additional directors valid.] — (1) The arts, of 
assocn. of a co. provided that the notice of a 
general meeting should specify the general nature 
of the special business to be transacted. Notice 
was given of a meeting for the purpose of 
appointing three named directors. At the meeting 
a resolution was carried appointing two additional 
directors : — Held : the notice sufficiently indicated 
the business to be transacted & the additional 
directors were duly appointed. 

(2) The fact that the proceedings at a meeting 
are entered in the minute book is not conclusive 
that the proceedings were regular, & does not 
preclude the ct. from inquiring into the validity of 
the notice convening the meeting. — Betts & Co., 
Ltd. v. Macnaghten, [1910] - 1 Ch. 430 ; 79 
L. J. Ch. 207 ; 100 L. T. 922 ; 25 T. L. B. 552 ; 
53 Sol. Jo. 521 ; 17 Mans. 71. 

iii. Proposal of Resolutions for Particular 

Purposes . 

Increase of capital.] — See No. 827, ante. 

Alteration of articles.] — See Sub-sect. 2, C. (c), 
ii., ante. 

3759. Ratifying agreement entered into by 
directors — Directors interested — Need not state why 
ratification necessary.] — The arts, of the T. Co. 
authorised the sale of part of its undertaking to 
any other co., & contained a provision prohibiting 
any director from voting in respect of any contract 
in which he was interested. The directors 
entered on behalf of the co. into a contract for 
sale of part of its undertaking to the U. Co., of 
which all the directors of the T. Co. except one 
were directors. A general meeting of the T. Co. 
was called by a notice stating that it was called to 


HhareliolderH, at a meeting 1 called for 
ike purpose : — Held : the notice lo bo 
satisfactory must give with reasonably 
sufficient fullness the facts which the 
shareholder should know if ho is to come 
to an intelligent judgment upon what 
is proposed. — Pacific Coast Coal 
Minks v. Arbuthnot (1910), 33 

W. L. Ii. 487 ; 9 W. W. Ii. 1208; 
revsd . 31 D. L. Ii. 378. — CAN. 


a. .] — At tho ordinary meet- 

ing of a co. which had been amalga- 
mated with another & dissolved it 
was proposod to yote large sums to tho 
chairman, secretary, & other oflicers, 
as compensation for loss of office & 
in acknowledgment for long & faithful 
services. No intimation of this pro- 
posal had been mado in the advertise- 
ment calling tho meeting '.—Held : 
this was not ordinary business which 
could be transacted at the meeting 
without special notice. — Clofston v. 
Edinburgh & Glasgow Ry. Co. 
(1865), 4 Macph. (Ct. of Soss.), 207 ; 
38 Sc. Jur. 315. — SCOT. 

b. Different proposal from one noti* 


fled.] — A notice, convening a meet- 
ing, set forth a proposal for recon- 
struction for the consideration of 
tho meeting “ with or without amend- 
ment.** At the meeting a different 
proposal for reconstruction was moved 
Sc adopted. This proposal differed 
essentially from tho proposal set forth 
in tho notice : — Held : the resolution 
should be set asido as not coming 
within the scope of tho notice. — Lack 
v . Modderfontein Gold Mining Co., 
(1891), 1 O. It. 275.— S. AF. 

c. .3 — At a meeting of share- 

holders of a co., convened by notice 
to consider an offer, tho chairman laid 
before the meeting an offer differing 
from that contained in the notice. A 
shareholder made another offer, which 
the chairman refused to put to the 
meeting, & the offer submitted was 
carried : — Held : the ohairman had 
acted ultra vires Sc should he restrained 
from carrying out the resolution. — 
Cohen v . Witwatersrand Gold 
Mining Co., Ltd. (1895), 2 0. R. 277. 
— S. AF. 


PART III. SECT. 80, SUB-SECT. 3.— 

B. (d) ii. 

8757 i. Where specific object to be 
stated — Object not stated — Meeting in - 
validated.] — Notice was sent In due 
time, to the shareholders, notifying 
them that the annual meeting would 
be held “ to roceive the report of the 
directors for tho past year, elect 
directors for the ensuing year, Sc 
transact such other business as may 
bo properly brought before the moot- 
ing. ** At tho mooting, the draft of 
an agreement botween the directors, 
T., a shareholder, the co.. Sc a trust co., 
was considered & adopted. This 
agreement was in effect an agreement 
for the sale to T. of the stock & bonds 
Sc control of the co. It provided for 
tho payment by the oo. to M., the 
president, of $10,000 : — Held : the 
meeting, so far as it related to or dealt 
with the agreement, was not properly 
convened. Sc the agreement, in con- 
sequence, invalid. — MoDougall v. 
Black Lake Asbestos Sc Chrome Co., 
Ltd. (1920), 47 O. Ii. R. 328.— CAN, 
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consider a resolution for approving & adopting 
the agreement, but not stating any ground for 
a meeting being necessary. The resolution was 
passed as an ordinary resolution, but not as a 
special resolution i — Held : (1) though a resolution 
giving the directors powers to do certain acts in 
future which they were not authorised by the arts, 
to do, would be an alteration of the arts., & would 
require to be passed as a special resolution, the 
adoption of a contract which was within the 
objects of the co., but which the directors had 
entered into without authority, was not an altera- 
tion of the arts., & could be effected by ordinary 
resolution ; (2) the resolution of the general 

meeting was not invalidated by the fact that the 
notice convening it did not suggest any reason 
why the contract could not be carried into effect 
without the sanction of a general meeting. 

(3) A majority of a meeting called with due 
notice of the object for wldch it was called could 
make this a contract of this co., & it would be 
wrong for the ct. to interfere with the proceedings 
of a general meeting as to an act within the powers 
of the co. (Cotton, L.J.). — Grant v . United 
Kingdom Switchback Railways Co. (1888), 
40 Ch. D. 135 ; 60 L. T. 525 ; 5 T. L. R. 92 ; 1 Meg. 
117 ; sub nom. Grant v. Thompson’s Patent 
Gravity Switchback Railways Co., 58 L. J. Ch. 
211 ; 37 W. R. 312, C. A. 

Increasing directors’ remuneration.] — See No. 
4488, post 

Amalgamation or reconstruction.] — See Sect. 37, 
sub-sect. 13, post 

Voluntary liquidation.] — See Sect. 37, post . 

(e) Notice Convening more than One Meeting . 

3760. Meetings summoned to pass & confirm 
special resolution — Confirmatory meeting sum- 
moned contingently — Notice invalid.] — The arts, 
of assocn. of a co. provided that “ seven days’ 
notice in writing specifying the place, the day, & 
the hour of meeting, & in case of special business 
the general nature of such business, shall be given 
to the members before every general meeting.” 
Notice was given that an extraordinary general 
meeting would be held on July 12, at the hour 
& place therein mentioned for the purpose of 
considering, & if deemed advisable, of passing the 
resolutions set forth in the notice, & it concluded, 
“ should such resolutions bo duly passed the same 
will be submitted for confirmation as special 
resolutions to a subsequent extraordinary general 
meeting which will be held on July 29, at the same 
time & place ” ; — Held : the meeting was invalid, 
for though it was possible to put on the notice 
the construction that a meeting would be held on 
July 29, whether the resolutions were passed on 
July 12 or not, the construction which an ordinary 
business man would put upon the notice would be 
that the meeting would be held only if the reso- 
lutions were passed at the first meeting ; the 
notice of the second meeting was therefore con- 


ditional, &, being bad when sent, could not be 
made good by the shareholders acquiring informa- 
tion aliunde that the resolutions had been passed 
at the first meeting. — Alexander v. Simpson 
(1889), 43 Ch. D. 139 ; 59 L. J. Ch. 137 ; 81 L. T. 
708 ; 38 W. R. 101 ; 6 T. L. R. 72 ; 1 Meg. 457, 
C. A. 

Annotations: — Distd. He Jennor Institute of Preventive 

Medicine (1899), 15 T. L. R. !>91 ; Tiessen v. Henderson, 

11899) 1 Ch. 861 ; lie North of England S.S. Co., [1905] 

2 Ch. 15. 

3761 . Confirmatory meeting definitely sum- 
moned — Subject to not being held if resolution not 
passed at first meeting — Notice valid.] — The 

arts, of assocn. of a co. required thirty days’ 
notice of every general meeting. On Feb. 19 the 
co. issued a notico of an extraordinary general 
meeting for Mar. 23, following, at which a resolu- 
tion for reduction of capital was to be proposed. 
In the same document tho co. also gave notice 
of an extraordinary general meeting for Apr. 7, 
at which the resolution, if passed at the first 
meeting, should be confirmed. The notice then 
continued : “ Should the resolution not be passed 
by the requisite majority at the meeting to be 
held on Mar. 23, duo notice will be given to tho 
shareholders that the meeting on Apr. 7, of which 
notice is now given, will not be held ” *.; — Held : 
the notico convening tho second meeting was 
valid. — Re Espuela Land & Cattle Co. (1900), 

48 W. R. 084 ; 44 Sol. Jo. 573. 

3762. Form of notice.] — Form of notice 

to shareholders as to meetings to pass & confirm 
resolution to alter the memorandum of assocn. 
approved by the ct., one notice of both meetings 
being in the circumstances allowed . — lie Jenner 
Institute op Preventive Medicine (1899), 15 
T. L. R. 394. 

3763. Special provision in articles — Meet- 

ings may be summoned conditionally.] — A pro- 
vision in the arts, of assocn. of a limited co. that 
whenever it is intended to pass a special resolution 
the two meetings may be convened by one & the 
same notice, & it shall be no objection that tho 
notice only convenes the second meeting con- 
tingently on the resolution being passed by the 
requisite majority at the first meeting, is not 
ultra vires or inconsistent with the letter or the 
spirit of 1862 Act, s. 51 ; & a notice given in 
conformity with this provision would be a valid 
notico, & the second meeting summoned by it 
would be duly summoned. — Re North op 
England S.S. Co., [1905] 2 Oh. 15 ; 74 L. J. Ch. 
404 ; 93 L. T. 1 ; 53 W. R. 499 ; 21 T. L. R. 481 ; 

49 Sol. Jo. 481 ; 12 Mans. 174, C. A. 

3764. Meetings summoned to pass alternative 
resolutions — Second meeting & resolution con- 
ditional on failure of first — Notice valid.] — 
Tiessen v. Henderson, No. 3753, ante, 

( / ) Validation and Waiver of Irregular Notice . 

3765. When notice cannot be validated — Object 
of meeting ultra vires company.] — Re Yale op 


PART III. SECT. 30, SUB-SECT. 3.— 

B. (o). 

3781 i. Where meetings summoned to 
pass & confirm special resolution — 
Confirmatory meeting definitely sum- 
moned — Subject to not being held if 
resolution not passed at first meeting — 
Notice valid .] — The following notico 
was issued to the shareholders of a co. 
" Notice is hereby given that an 
extraordinary general meeting will be 
held at the registered office of the oo. 
on Sept. 25, 1886, at 3 o’clock in the 
afternoon, when the subjoined resolu- 
tion will be proposed. Should the 
resolution be passed by the required 
majority, it will be submitted tor 


confirmation, as a special resolution 
to a second extraordinary meeting, 
which, in tho absence of further notice, 
will be hold on Oct. 11, at the same 
time & place : — Held : tho notice of 
tho meeting of Oct. 1 1 was good 
although contained in the same docu- 
ment as tho notice of tho meeting of 
Sept. 25. — Israel v. Atlas Engineer- 
ing Co. (1889), 10 N. S. W. Eq. 277.— 
AUS. 

3761 ii. Tho 

notice convening a meeting stated that 
if tho resolutions woro adopted, a 
coullrmatory meeting would bo held 
on Mar. 3 . No further notico was gi v on 
of tho confirmatory meeting. Keep. 


was present at tho first meeting, when 
the resolutions were adopted, & was 
also present at & took part in tho 
proceedings of the confirmatory moot- 
ing; & raised no objection till payment 
of a call was demanded in the winding 
up : — Held : no had sufficient notico 
of tho confirmatory meeting . — Re 
Katoomba Coal & Shale Co., Ltd., 
North’s Case (1892), 13 N. S. W. Eq. 
70.— AUS. ! 

PART III. SECT. 30, SUB-SECT. 3.— 

B. (f). 

d. Waiver.] — At tho hearing of a 
plaint by a co. against a shareholder 
for calls it was objected that the rules 


568 


Companies. 


Sect. 30 * — Regulation and management: Suib-sect. 3, 
B.(f)&(g), C. & D. (a).] 


Neath & South Wales Brewery Joint Stock 
Co., La wes’s Case, No. 3757, ante . 

3766. Waiver — Present at & taking part in 
meeting.] — (1) At an adjourned general meeting of 
the shareholders of a eo., of which adjournment 
notice was given by circulars sent to the several 
shareholders, but not by advertisement, as required 
bv the deed of settlement, a proposition for a call 
was carried. A shareholder, who was present & 
voted at the adjourned meeting : — Held : not 
entitled to take advantage of the irregularity of 
the notice. 

(2) Semble : if the shareholders had, in effect, 
notice of the meeting, the want of compliance with 
the provisions of the deed by advertisement would 
not invalidate the proceedings at the meeting. 

(3) The deed of settlement provided that in 
every notice convening a general meeting of the 
shareholders the object of the meeting should be 
specified. The transaction of the business at the 
meeting foreign to the objects specified in the 
notice will not make the whole meeting iregular. — 
IF British Sugar Refining Co. (1857), 3 K. & J. 
408 ; 69 E. R. 1168 ; sub nom. lie British Sugar 
Refining Co., Ex p. Faris, 26 L. J. Ch. 369 ; 
5 W. R. 379. 


Annotations : — Generally , Mentd. lie North British Australa- 
sian Co., Exp. Swan (1860), 7 C. B. N. S. 400 ; Re Diamond 
Rock Boring Co., Exp . Shaw (1877), 2 Q. B. D. 463. 

3767. .] — Henderson v. Bank of 

Australasia, No. 3787, post . 

3768. Member failing to object at once.] — 

A meeting of directors passed a resolution to 
summon an extraordinary general meeting at 
which were to be proposed special resolutions for 
removing B. from the office of director, & for 
increasing the capital. The arts, gave power to 
remove directors by special resolution. The only 
notice B. had of the board meeting was a notice 
given less than ten minutes before the time of 
holding it, & not stating the nature of the business. 
The notices for the general meeting were issued, 
& four days before the tune for the meeting B. 
who up to that time had made no complaint of the 
short notice, brought his action to restrain the co. 
from holding the meeting, on the ground that the 
board which summoned it was not duly consti- 
tuted, as B. had not received proper notice & 
could not attend. The general meeting was held 
A passed the resolution : — Held : assuming the 
board meeting to be so far irregular that pltf. 
might have objected <fc required another to be 
siunmoned, the general meeting, having been 
summoned, in all other respects regularly, by 
directors acting as a board, was competent to act. 

Qu. : whether, if pltf. had at once complained 
of the short notice & required a fresh board meeting 
to be called, the ct. would not have prevented the 
holding the general meeting till this had been done. 
— Browne v . La Trinidad (1887), 37 Oh. D. 1 ; 
57 L. J. Oh. 292 ; 58 L. T. 137 ; 36 W. R. 289 ; 
4 T. L. R. 14, 0. A. ; revsg. S. 0. sub nom . La 
Trinidad, Ltd. v. Browne, 36 W. R. 138. 
Annotations : — Folid. Southern Counties Deposit Bank v. 
Rider & Kirkwood (1895), 73 L. T. 374. JDistd. Re State 
of Wyoming Syndicate, [1901 ] 2 Ch. 431. Apld. Boschock 
Propriotary Co. v. Puke, [1906] I Ch. 148. Mentd. Boston 
Deep Sea Fishing & Ice Co. v. Ansel! (1888), 59 L. T. 345 ; 


Bainbridge v. Smith (1889), 60 I,. T. 879 ; Re Dale & 
Plant (1889), 61 L. T. 206 ; Re Anglo -Austrian Printing 
& Publishing Union, Isaac's Case, [1892] 2 Ch. 158; 
Baring-Gould v. Sharpington Pick & Shovel Syndicate 
(1898), 67 L. J. Ch. 622 ; Re Olympia, [1898J 2 Ch. 153 ; 
Automatic Self Cleansing Filter Syndicate Co. v. Cuning- 
hame, [1906] 2 Ch. 34 ; Re Famatina Development Corpn., 
[1914] 2 Ch. 271 ; Hickman v. Kent or Romney Marsh 
Sheep -Breeders’ Assocn., [1915] 1 Ch. 881 ; Plantations 
Trust v. Bila (Sumatra) Rubber Lands (191G), 114 L. T. 
676. 

3769. .] — The notices convening the 

meeting at which a special resolution to wind up 
voluntarily was passed by the shareholders of a co. 
were issued under the authority of a resolution 
passed at a meeting of the board of directors at 
which a quorum was not present. Six months 
afterwards the shareholders sought to have the 
special resolution declared invalid : — Held : the 
doctrine upon which the ct. had acted since Foss v. 
Harbottlc , No. 4100, post , as was explained in 
Browne v. La Trinidad , No. 3768, ante , was not to 
interfere for the purpose of forcing cos. to conduct 
their business according to the strictest rules, 
where the irregularity complained of could be set 
right at any moment ; & therefore, in the present 
case, the ct. would not interfere, especially as no 
application to the ct. had been made until six 
months had elapsed after the passing of the 
resolution. — Southern Counties Deposit Bank, 
Ltd. v . Rider & Kirkwood (1895), 73 L. T. 374 ; 
11 T. L. R. 563, 0. A. 

Annotations : — Distd. Re Haycraft Gold Reduction & 
Mining Co., [1900] 2 Ch. 230. Apld. Boschock Pro- 
prietary Co. v . Fuko, [1906] 1 Ch. 148. Refd. Transport 
v. Sclionbcrg (1905), 21 T. L. It. 305. 

By all members present at meeting .] — Sec 

No. 3756, ante. 


(<j) Service of Notice. 

3770. After death of member — Apart from 
special provision in articles.] — Apart from special 
provisions in their arts, of assocn., a co. having 
notice of the death of a member cannot bind his 
estate by posting to him at his registered address 
a notice of an extraordinary general meeting to 
be held for the purpose of altering the arts, in 
such manner as to impose a fresh liability on his 
shares. — Allen v. Gold Reefs of West Africa, 
Ltd., [1899] 2 Ch. 40 ; 68 L. J. Ch. 540 ; 80 L. T. 
750 ; 47 W. B. 568 ; 43 Sol. Jo. 510 ; 6 Mans. 
449 ; on appeal , [1900] 1 Ch. 656, C. A. 

Annotations ; — Refd. British Murac Syndicate v. Alperton 

Rubber Co., [1915] 2 Ch. 186 ; Brown v . British Abrasive 
Wheel Co., [1919] 1 Ch. 290 ; Dafen Tinplate Co. v. 
Llanelly Steel Co., [1920] 2 Ch. 124; Sidebottom v. 
Kershaw, Leese, 11920] 1 Ch. 154. Mentd. Punt v. 
Symons, [1903] 2 Ch. 506 ; Re Artisans* Land & Mortgage 
Corpn., [1904] 1 Ch. 796 ; Ayro v. Skelsey’s Adamant 
Cement Co. (1904), 20 T. L. R. 587 ; Baily v . British 
Equitable Assoc., [1904] 1 Ch. 374 ; Re Welshacb Incan- 
descent Gas Light Co., [19041 1 Ch. 87 ; Phillips v. Manu- 
facturers’ Securities (1917), 86 L. J. Ch. 305 ; McEllistrim 
v. Ballymacelligott Co-op. Agricultural & Daily Soc., 
[1919] A. C. 548. 

3771. Construction of articles.] — Where, 

under a co.’s arts., notice of general meetings is 
to be given to “ members,’ ' & such notice may be 
served upon any “ member ” either personally or 
by sending it prepaid by post addressed to “ such 
member ” at his registered address, it is not 
necessary, in the case of a deceased member, 
either to send a notice addressed to him at his 
registered address, or to serve his legal personal 
representatives unless they have themselves 


undor which the calls had been made 
were passed at a meeting not duly 
convened. Doft. was himself present 
at the meeting which passed the rules, 
presided over It as chairman & as 
such chairman signed the minutes of 
Its proceedings : — Held : deft, was 
estopped by his own conduct from 


objecting to the mode of calling the 
mooting. — S olomon v . Collingwood 
Quartz Mining Co. (1867), 4 W. W. & 
A'B. 128. — AUS. 

«• .] — A shareholder, who is 

present at a meeting of shareholders 
at which directors are appointed, & 
agrees to waive his right to duo notice 


of the meeting as roquired by the arts, 
of assocn. is estopped from raising the 
want of notice as an objection to the 
validity of the appointment of the 
directors. — Re Neokratine Safety 
Explosive Co. of New South Wales, 
Ltd. (1891), 12 N. S. W. Eq. 269.— 
AUS. 
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become “ members ” by formal registration. — 
Allen v. Gold Reefs of West Africa, Ltd., 
[1900] 1 Ch. 656 ; 69 L. J. Ch. 266 ; 82 L. T. 210 ; 
16 T. L. R. 213 ; 44 Sol. Jo. 261 ; 48 W. R. 452 ; 
7 Mans. 417, C. A. ; varying , [1899] 2 Ch. 40. 
Annotations : — Refd. British Murac Syndicate v. Alperton 
Rubber Co., [1915] 2 Ch. 186 ; Dafou Tinplato Co. v. 
Llanelly Steel Co., [1920] 2 Ch. 124; Sidebottom v. 
Kershaw, Loose, [1920] 1 Ch. 154. Mentd. Punt v. 
Symons, [1903] 2 Ch. 506 ; Re Artisans’ Land & Mortgage 
Corpn., [1904] 1 Ch. 796 ; Ayre v. Skelsey’s Adamant 
Cement Co. (1904), 20 T. L. It. 587 ; Baily v. British 
Equitable Assco., [1904] 1 Ch. 374 ; Re Welsbach Incan- 
descent Gas Light Co., [1904] 1 Ch. 87 ; Phillips v. Manu- 
facturers' Securities (1917), 86 L. J. Ch. 305 ; Brown v . 
British Abrasive Wheel Co., [1919] 1 Ch. 290 ; McEllistrim 
v. Ballynacelligott Co-op. Agricultural & Dairy Soc., 
[1919] A. C. 548. 

<7. Postponement of Meetings . 

3772. Power of directors to postpone — Meeting 
properly convened.] — Smith v. Paringa Mines, 
Lid., Paringa Mines, Ltd. v. Blair, Paringa 
Mines, Ltd. v . Boyle, No. 3736, ante. 

D. Proceedings at Meetings. 

(a) In General. 

3773. How conducted — In compliance with Acts 
& articles.] — Tho 1862 Act is not intended to & 
does not abrogate the arts, of assocn. of any co. 
properly incorporated under its provisions. Where, 
therefore, the arts, of assocn. of a co. require a 
certain quorum before business can be proceeded 
with, & a certain qualification in members for 
voting, A the Act requires certain formalities to 
be observed & a certain majority of votes to be 
obtained to give validity to certain resolutions, the 
requirements botli of the Act & of the arts, must 
be strictly observed, otherwise no binding resolu- 
tions can be passed. — lie Cambrian Peat, Fuel, 
& Charcoal Co., Ltd., De la Mott’s & Turner’s 
Case (1875), 31 L. T. 773 ; 23 W. R. 405. 

3774. How far business limited by terms of 
notice — Outside business discussed — Whole meeting 
not irregular.] — Re British Sugar Refining Co., 
No. 3766, ante . 

3775. Resolutions mentioned in notice — 

Whether amendment may be moved.] — (1) There 
is no very precise meaning in law to be given to the 
word “ amalgamate ” in the memorandum of 
assocn. of a co., but Scmble : the sale by one co. 
to another, in consideration of shares in the 
purchasing co., of all the vendor co.’s assets, 
except certain shares in the purchasing co. held by 
the vendor co., is authorised by a clause in the 
memorandum of assocn. of the vendor co. allowing 
the co. to “ amalgamate ” with another co. 

(2) At a general meeting of a co. the chairman 
by the vote of the majority can stop the debate 
after the resolutions have been reasonably 
discussed. 

(3) An amendment altering the terms of a 
resolution cannot be moved at a second meeting 
which has been called simply for the purpose of 
confirming or rejecting the resolution. — Wall v. 
London & Northern Assets Corpn., [1898] 2 Oh. 
469 ; 67 L. J. Ch. 596 ; 79 L. T. 249 ; 47 W. R. 
219 ; 14 T. L. R. 547, 0. A. 

Annotations: — As to (1) Refd. Blsgood v. Henderson’s 
Transvaal Estates (1908), 77 L. J. Ch. 486. As to (3) 
Refd. Torbock v . Westbury, [1902] 2 Ch. 871. 

3776. .] — In passing a special 

resolution under 1862 Act, s. 51, the resolution 


confirmed at the second meeting must be in the 
same form as that passed at the first meeting, but 
it is not necessary that the resolution passed at 
the first meeting should be in tho identical terms 
of the resolution specified in the notice of such 
meeting. If, therefore, a proper & sufficient 
notice of the intention to propose a special resolu- 
tion at a general meeting has been given, the 
resolution will not be invalidated if, owing to an 
amendment at the first meeting, the resolution 
then passed & afterwards confirmed at the 
subsequent general meeting, of which notice 
specifying the amended resolution has been duly 
given, is not identical with tho proposed resolution 
specified in the earlier notice. — Torbock v. West- 
bury (Lord), [1902] 2 Ch. 871 ; 71 L. J. Ch. 845 ; 

87 L. T. 165 ; 51 W. R. 133. 

3777 . .] — In the case of a volun- 
tary winding up by special resolution, where the 
notice of the confirmatory meeting includes notice 
of a resolution for the confirmation of the appoint- 
ment of a named person as liquidator, & that 
resolution is dropped, a resolution for the appoint- 
ment of another person may be proposed & 
carried without further notice . — Re Trench 
Tubeless Tyre Co., Bethell v. Trench 
Tubeless Tyre Co., [1900] 1 Ch. 408 ; 69 L. J. Ch. 
213 ; 82 L. T. 247 ; 48 W. R. 310 ; 16 T. L. R. 
207 ; 44 Sol. Jo. 260 ; 8 Mans. 85, C. A. 

3778 . .] — Notice was given of an 

extraordinary meeting of shareholders in a co. for 
the purpose of considering, &, if thought lit, 
passing resolutions for a voluntary winding up, 
with the appointment of a liquidator at a fixed 
remuneration, for the purpose of reconstruction 

! in accordance with the terms of a draft agreement. 
At the meeting the only resolution put was for 
the voluntary winding up of the co., with the 
appointment of a liquidator. On the petition 
of a creditor : — Held : a compulsory order must 
be made, on the ground that the resolution put 
to the meeting was not in accordance with the 
resolutions of which notice had been given, & 
therefore no valid resolutions for a voluntary 
winding up had ever been passed . — Re Teede <te 
Bishop, Ltd. (1901), 70 L. J. Ch. 409 ; 84 L. T. 
661 ; 17 T. L. R. 282 ; 45 Sol. Jo. 343 ; 8 Mans. 
217. 

Annotation : — Expld. Thomson v. Henderson’s Transvaal 
Estates, [1908] 1 Ch. 765. 

3779 . Meeting summoned as directors’ meeting — 

Directors only members — Validity as general 
meeting.] — A syndicate of five persons formed a 
private co., in which they were the sole share- 
holders, & sold to it for £15,000 in debentures of 
the co., property which they had, a few days 
before, acquired for £7000. The contract for 
the sale & the issue of the debentures was carried , 
out at a meeting of the five who there & then 
appointed themselves directors. This meeting 
was described in the minutes as a board meeting. 
At a subsequent meeting the seal of the co. was 
affixed to the debentures. The arts, of tho co. 
provided that no director should vote in respect 
of any contract or arrangement, in which he might 
be interested. In the winding up of the co. the 
liquidator claimed a declaration that the issue of 
the debentures was invalid & should not be set 
aside ; — Held : there being no suggestion of 

fraud, the co. was bound in a matter intra vires 

wore valid, & they also interpreted an 
instrument under which pltf. had 
advancod money to start the co., & 
which provided for the future dis- 

E osition of the shares of the co., held 
y pltf. as security for his advances, 
& allowed persons to vote as being 


PART III. SECT. 30, SUB-SECT. 3.— 

D. (a). 

t. Appointment of scrutineers — Con- 
flicting interests .] — At a meeting of 
the shareholders of a co., a chairman 
was elected by a majority of tho votes 


of those present. Two shareholders 
who were also provisional directors, & 
who were candidates for re-election, 
were appointed scrutineers in tho same 
manner, & directors were then elected, 
excluding pltf. It was tho duty of the 
scrutineers to decide as to what votes 
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by the unanimous agreement of its members ; 
although the meeting was styled a directors’ 
meeting, all the live shareholders were present, 
<fc they might well have turned it into a general 
meeting, & transacted the same business ; in 
these circumstances the issue of the debentures 
was not invalid. — Re Express Engineering 
Works, Ltd., [1020] 1 Ch. 400; 89 L. J. Ch. 
379 ; 122 L. T. 790 ; 30 T. L. E. 275, C. A. 
Anrwtation ; — Distd. 2?c Oxted Motor Co., [1021] 3 K. 33. 32. 

(b) Constitution of Meeting . 

3780. How general meeting constituted — One 
present — No meeting.] — Re Sanitary Carbon Co., 
1 1877 J W. N. 223. 

Annotation : — Consd. East v. Bonnott, [1011] 1 Ch. 163. 

Compare Part VIII., Sect. 2, sub-sect. 3, post . 

3781. Who are included for computation — 

Proxy for company shareholder.] — A person 
appointed to represent a limited co. shareholder 
under 1008 Act, s. 08, can be taken into account 
in considering whether or not there is a quorum 
of shareholders present. — Re Kelantan Coconut 
Estates, Ltd. & Keduced (1920), 04 Sol. Jo. 
700. 

3782. How class meeting constituted — Under 
article for modification of class rights — One present 
—Sole member of class.] — Where the memorandum 
& arts, of a co. provided that no new shares should 
be issued so as Id rank equally with 10,000 original 
preference shares unless such issue was sanctioned 
by an extraordinary resolution of the holders, & 
all the preference shares passed at a separate 
“ meeting ” of such holders, & that a modification 
or variation of the rights of any class of shares 
might be effected when sanctioned by an extra- 
ordinary resolution of the holders of the shares of 
such class passed at a separate “meeting” of 
such holders, & all the preference shares were held 
by one person : — Held : on the true construction 
of the memorandum & arts, the sole preference 
shareholder could constitute a “ meeting ” to 
consent to a modification of the rights of pre- 
ference shareholders. — East v . Bennett Brothers 
Ltd., 1 1911] 1 Ch. 103; 80 L. J. Ch. 123; 103 

L. T. 820 ; 27 T. L. It. 103 ; 55 Sol. Jo. 92 ; 18 
Mans. 145. 

Annotation .‘—Retd. 2?c Fireproof Doors, Umnoy v. Fireproof 

Doors (1916), 60 Sol. Jo. 513. 

3783 . — — Provisions for quorum.] — The 

arts, of a limited co. whose capital was divided 
into different classes of shares provided — art. 13 — 
that any agreement modifying the rights attached 
to each class must he confirmed by an extra- 


ordinary resolution passed at a separate general 
meeting of the holders of shares of that class, & 
“ all the provisions hereinafter contained as to 
general meetings shall, mutatis mutandis , apply 
to every such meeting, but so that the quorum 
thereof shall be members holding or representing 
three-fourths of the nominal amount of the issued 
shares of the class.” The subsequent provisions 
as to general meetings provided, inter alia , that 
the quorum thereat should be members personally 
present, not being less than three in number, 
holding or representing one-tenth of the issued 
capital of the co. ; & that if at an adjourned 
meeting a quorum was not present those members 
who were present should be a quorum. These 
arts, were said to be in the common form : — 
Held : although the provisions as to general 
meetings were to apply, mutatis mutandis , to class 
meetings, they must be so applied subject to the 
provision above quoted, which was inserted in 
art. 13 for the purpose of protecting the rights of 
the privileged class of shareholders ; & accord- 
ingly at all class meetings, whether adjourned 
or not, the quorum must be three-fourths of the 
members of the class required by art. 13. — Hemans 
v . Hotchkiss Ordnance Co., [1899] 1 Ch. 115 ; 
08 L. J. Ch. 99 ; 79 L. T. 681 ; 47 W. K. 270 ; 
43 Sol. Jo. 151 ; G Mans. 52, 0. A. 

(c) Chairman. 

3784. Functions — To conduct meeting regularly 
— Cannot adjourn or dissolve .till business com- 

pie ted.] — It is the duty of a chairman to preserve 
order, conduct proceedings regularly, & take care 
that the sense of the meeting is properly ascertained 
with regard to any question before it ; but he has 
no power to stop or adjourn a meeting at his own 
will; & if he purports to do so, it is competent 
for the meeting to resolve to go on with the business 
for which it has been convened, & to appoint 
another chairman for that object. — National 
Dwellings Society v. Sykes, [1894] 3 Ch. 159 ; 
03 L. J. Ch. 900 ; 42 W. E. 696 ; 10 T. L. E. 
503 ; 38 Sol. Jo. 001 ; 1 Mans. 457 ; 8 E. 758. 

3785. Powers — To decide questions arising at 
meetings.] — Re Indian Zoedone Co., No. 3887, 
post . 

3780. To stop debate after reasonable dis- 

cussion.] — Wall v. London & Northern Assets 
Corpn., No. 3775, ante . 

3787. Where ruling given — Right of share- 
holder to challenge — How lost.] — At a meeting 
convened for the purpose of making certain 
alterations in the rules of a co. a resolution was 
proposed giving each proprietor one vote for 
every share, subject to a proviso requiring him 


•cestms que trust of a portion of such 
shares ‘.—Held : tho duty of the 
scrutineers was in conflict with their 
interest as candidates for the 
directorate, & the election was set 

< Gr~ 53:)!— CAN." MCMDBRAY U881) - 


PART HI. SECT. 30, SUB-SECT, 3.- 

D. (b). 

. £• H° w General meeting const 
tuted.] — Art. 37 of 1862 Act, Table A 
enacts : “No business shall be tram 
acted at any general meeting unles 
a quorum of members is present a 
the timo when the mooting proceed 
to business ” ‘.—Held : 44 members 1 
means members entitled to vote ; <5 
( lV orum n °t only be presen 
SL n? ^“lenpement of tho moetirij 
but also at the time when tho businosi 
v y^hsacted. — H enderson v, Louttj'. 

?X H. (Ot. ot Sens. 
G74; 31 8c. L. It. 555.— SCOT. 


h. .] — Tho arts, of assoen. 

of a co. provided that no business 
should bo transacted at any goneral 
meeting unless thero were personally 
present at the commencement of the 
business “ten or more members ” : — 
Held: at a meeting for the passing 
of a special resolution for the winding 
up of the co., there must be at least ten 
members personally present. — How- 
ling’s Trustees v. Smith (1905), 7 
F. (Ot. of Sess.) 390.— SCOT. 

k. .] — The arts, of assoen. 

of a co. provided that if, at any 
general meeting, a quorum of five 
members be not present at the time 
when the meeting proceeded to 
business, it should be adjourned sine 
die . Only four members attended the 
goneral meeting on Dec. 6, Sc the 
mooting was adjourned. Thero was 
no quorum present at the adjourned 
meeting, & this meeting was adjourned 
sine die :~-Ueld : the general meeting 


had been duly hold upou Dec. 6. — 
Fletcher v. New Zealand Glue Co., 
Ltd. (1913), 31 N. Z. L. R. 129.— N.Z. 

PART III. SECT. 30, SUB-SECT. 3.— 

D. (o). 

8785 i. Powers — To decide questions 
arising at meetings.] — A meeting of 
shareholders ot a co. was convened for 
tho purpose of considering the sale of 
the assets of the co. to X., Sc to pass 
the neoessary resolutions to authorise 
sale Sc transfer. At the meeting a 
shareholder announced that Y. was 
willing to give a larger sum for such 
assets, & produced a cheque signed 
by Y., but initialled for one day only. 
The chairman refused to put such 
announcement to the meeting : — 
Held : tho chairman’s ruling was 
correct. — Mosenthal v . Nooitgk- 
dacht Gold Mining Co., Ltd.’s 
Liquidators (1895), 2 U. R. 55.— 
S. AF. 
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to have been on the register for six months. Pltf., 
a proprietor, having moved to omit the proviso, 
the chairman, after consulting his legal adviser, 
ruled, erroneously, that the resolution must be 
accepted or rejected in its entirety, & declined 
to put the amendment. Pltf. then moved the 
rejection of the resolution. The resolution was 
passed, & was subsequently confirmed : — Held : 
there was no waiver by pltf. & ho was entitled 
to a declaration that the resolution was invalid. — 
Henderson v . Bank of Australasia (1800), 

45 Ch. D. 330 ; 59 L. J. Ch. 794 ; 03 L. T. 507 ; 

0 T. L. It. 424 ; 2 Meg. 301, C. A. 

3788 . When court will interfere — Re- 

fusal to put resolution.] — Davenierk v. JJebeniiam 
(1895), 39 Sol. Jo. 782. 

3789 . .] — Breay v. 

Browne (1896), 41 Sol. Jo. 159, D. 0. 

3790 . Liabilities — Defamatory statements in 
speech — Legal proceedings pending — Contempt of 
court.] — Watt v. Maxim-Weston Electric Co., 
Maxim-Weston Electric Co. v. Watt (1888), 5 
T. L. It. 170. 

3791 . How far privileged.] — Pons- 

ford v. “ Financial Times,” Ltd. & Hart 
(1900), 16 T. L. It. 218. 

Sec, further, Libel & Slander. 

3792 . Effect of chairman’s declaration — Whether 
conclusive evidence.] — Young v . South African 
& Australian Exploration & Development 
Syndicate, No. 3721, ante . 

3793 . Not challenged.] — Oppert v . 

Brownhill Great Southern, Ltd., Browniijll 
Great Southern, Ltd. v . Copeland (1898), 14 
T. L. R. 249, C. A. 

3794 . In absence of fraud.] — Apart 

from fraud, the declaration of the chairman of 
a meeting that a special resolution has been passed 
is conclusive. 

At a meeting of a co. duly convened to pass 
an extraordinary resolution to wind up voluntarily, 
the chairman declared the resolution carried on 
a show of hands ; a poll was not demanded by 
live members. On a petition by a holder of paid- 
up shares to wind the co. up compulsorily, the ct. 
refused to entertain the question whether the 
resolution was carried by the requisite majority. — 
Jlc IIadleigh Castle Gold Mines, Ltd., [1000] 
2 Ch. 419 ; 69 L. J. Ch. 631 ; 83 L. T. 400 ; 16 
T. L. R. 468 ; 44 Sol. Jo. 575 ; 8 Mans. 419. 

Annotations : — Distd. He Caratal (Now) Mincfi, [1902] 2 

Ch. 498, Eefd. Arnot v. United Afi'ienn Lauda, 11901] 

1 Ch. 518. 

3795 . ,] — By virtue of 1862 

Act, s. 51, the declaration of the chairman of 
a meeting of the shareholders of a co. that a special 
resolution has been carried on a show of hands 

a poll not having been demanded — is, at any rate 
in the absence of fraud, absolutely, & not merely 
primd facie, conclusive of the fact that the 
resolution has been carried. — Arnot v . United 
African Lands, Ltd., [1901] 1 Ch. 518 ; 70 


L. J. Ch. 300 } 84 L. T. 309 5 49 W. B. 322 ; 17 
T. L. B. 245 ; 45 Sol. Jo. 276 ; 8 Mans. 179, C. A. 

Annotation .-—Distd. Re Caratal (Now) Minos, 11902] 2 
Ch. 498. . 4 - 

3796. Irregularity appearing ex facie.j 

— The declaration of the chairman of a meeting 
called to pass a resolution under 1862 Act, s. 51> 
is not conclusive where the declaration shows on 
the face of it that the statutory majority has not 
voted in favour of the resolution . — Re CARATAL 
(New) Mines, Ltd., [1902] 2 Ch. 498 ; 71 L. J. Oh. 
883 ; 87 L. T. 437 ; 50 W. R. 572 ; 18 T. L. B. 

640 ; 9 Mans. 414. _ . T 

Annotation : — Folld. Allison v. Johnson (1902), 46 Sol. Jo. 
086. 

3797 . .]— Allison v. Johnson 

(1902), 40 Sol. Jo. 686. 

(d) Voting . 
i. In General. 

3798. Method of voting— No provision in articles.] 

— In ascertaining the majority on a special 
resolution put to a general meeting of a co. the 
chairman is not entitled, unless a poll is demanded, 
to take account of the number of votes which 
each member has, but the voting will go by the 
mere numerical majority of those members present 
in person or by proxy ; &, senible : if a poll is 
demanded, then it must be a poll not merely ot 
the members present in person or by proxy at 
the meeting, but of all the members of the co. 

The common law of all meetings is that votes 
are taken by a show of hands, & that common law 
must prevail unless the arts, of assocn. of a co. 
contain any provision to the contrary.-— Re 
Horbury Bridge Coal, Iron, & Waggon Co. 
(1879), 11 Ch. D. 109 ; 48 L. J. Ch. 341 ; 40 L. 1. 
353 : 27 W. R. 433, C. A. 

Annotations : — Consd. Re Chillington Ron Co. (1885), 29 
Ch. D. 159. Distd. Re Bidwcll, [1893 1 Ch. 603. Consd. 
Ernest v. Loma Gold Mines, 11*971 1 Ch. 1. Expld. 
Arnot v. United African Lands, [19011 1 Ch. 518. Mentu. 
Young v. South African & Australian Exploration fit 
Development Syndicate, [1896] 2 Ch. 268. 

3799. Who entitled to vote— Registered member 
— To prevent action against himself.] — (1) At a 
meeting of shareholders, held to consider whether 
the co. should adopt a suit instituted in the name 
of the co., there would have been a majority in 
favour of adopting the suit, but for the votes of a 
shareholder, whose title to liis shares depended 
upon the validity of the transaction which the 
suit sought to set aside : — Held : the shareholder 
was entitled to vote, & the bill must be taken off 

the file. . 

(2) Senible : under such circumstances, an 
individual shareholder might, notwithstanding 
Foss v. Harbottle, No. 4100, post, institute a suit 
in v»ia own name, to set aside a transaction, which 
the co. was competent to confirm. 

(3) A provision in the arts, of assocn. of a co. 
that a director shall not vote in respect of a 
contract in which he is interested, does not preclude 


3796 1. Effect of chairman’s declara- 
tion— Whether conclusive evidence — 
Irregularity appearing ex facie.) — Re 
Clark & Co., Ltd. (1911), 48 So. L. It. 
154. — SCOT. 

PART III. SECT. 30, SUB-SECT. 3.— 
D. (d) 1. 

1. Who entitled to vote — Regis - 
tered member.) — By the Act of in- 
corporation of a co. it was provided 
that every shareholder should bo 
entitled to one vote for every share 
held by him on which all calls should 
have boon paid : — Held : a holder of 
shares, who had given the oo. his 
promissory note for the amount of a 


all, was not in default in respect of 
hat call, his note being current at- the 
ime of the holding of a meeting of share- 
lolders ; & he was entitled to vote at 
hat meeting. Secus : as to a holder 
vhose note for the amount of the call 
vas overdue & unpaid at the time of 
lie mooting. — Colonial Assurance 
Jo. v. (1912), 21 W. L. It. 815; 

!2 Man. L. It. 441.— CAN. 


m. .] — A person whoso 

name stands without qualification on 
the share regist er as a holder of shares 
of a co. has the right to vote at a 
meeting of tbo co. — Touau Oakes 
Gold Mines, Ltd. v . Foster (1917), 


39 O. L. It. 144.— CAN. 


n. 


.] — An art. of assocn. 

a co. provided that in case any share 
ould be held in the name of a oo. 
ly one individual partner of that 
. should be entitled to attend & 
>te at the general meeting, whose 
,me should be entered in the boohs 
the co. as the ostensible holder 
dd : the art. did not apply /to the 
ae of persons registered os individual 
areholders, although they held In 
ust for a co.— Galloway Saloon 
'eam Packet Co. v . Wallace 
891), 19 R. (Ct. of Soss.) 330 ; 29 
s. L. R. 264.— SCOT. 
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him from voting thereon as a shareholder in a 
general meeting. — East Pant Du United Lead 
Mining Co., Ltd. v. Merryweatiier (1864), 2 
Hem. & M. 254 ; 5 New Kep. 166 ; 10 Jur. N. S. 
1231 ; 13 W. R. 216 ; 71 E. R. 460. 

Annotations; — As to (1) Consd. Phillips v. Manufacturers’ 
Securities (1917), 86 L. J. Oh. 305. Reid. Mason v. Harris 
(1879), 48 L. J. Ch. 589. As to (3) Reid. Phillips v. Manu- 
facturers' Securities (1917), 86 L. J. Ch. 305. 

3800. Motives & beneficial interest in 

shares immaterial.] — (1) The arts, of assocn. of 
a limited co. provided that every member holding 
at least ten shares, should have one vote for every 
complete number of ten shares, with this limit, 
that no shareholder should be entitled to more 
than 100 votes in all ; & that the co. should not 
be affected by notice of any trust. At a meeting 
of the co. a poll took place upon an amendment 
to a resolution, & the chairman declared the 
amendment carried, but it would have been lost 
if the chairman had not ruled out 649 votes, on 
the ground that — as the fact was — they were given 
by nominees of P. & other largo shareholders, 
who had executed duly registered transfers of 
some other shares, for the sole purpose of increasing 
their voting powers : — Held ; the votes ought to 
have been counted in ; the right of voting being 
the legal right of a registered shareholder, & the 
directors having no right to enquire into his 
motives, or his beneficial interest in his shares. 

(2) In an action by P. on behalf of himself 
& all other the shareholders in the co. who voted 
against the amendment;, & by the co. against 
the directors, for an injunction to restrain them 
from ruling out the shares in question, a summons 
was taken out by the directors to strike out the 
name of the co., which had been used without 
the authority of the directors or of a general 
meeting : — If eld ; on the presumption that P. 
& the shareholders who voted against the amend- 
ment were the majority of the co., a meeting 
ought to be called for determining whether the 
name of the co. ought to be used, & its name ought 
not to be struck out unless the meeting so decided. 

Semblc : an action may be maintained by an 
individual shareholder to compel the directors 
to receive his vote. — P ender v. Lushington 
(1877), 6 Ch. D. 70 ; 46 L. J. Ch. 317. 

Annotations : — As to (1) Consd. Moffatt v. Farqubar (1878), 

7 Ch. D. 591 ; Mutter v. Eastern & Midlands lly. (1888), 
38 Ch. D. 92. Refd. Harbon v. Phillips (1883), 23 Ch. D. 
14 ; lie Hell, Ex p. Hodgson (1891), 65 L. T. 245 ; Wall 
r. London & Northern Assets Corpn. (1898), 07 L. J. Ch. 
596 ; Davies v. Gas Light & Coke Co., 11909) 1 Ch. 248. 
As to (2) Reid. Harben v. Phillips (1883), 23 Ch. D. 14 ; 
Breay v. Browne (1896), 41 Sol. Jo. 159; Marshall’s 
Valve Gear Co. v. Manning, Wardle, 11909) 1 Ch. 267. 
Generally , Mentd. Osborne v. Amalgamated Hoc. of By. 
Servants, 11911) 1 Ch. 540 ; Hickman v. Kent or Komney 
Marsh Sheep -Breeders’ Assoen., 11915) 1 Ch. 881. 


3801. Interested director.] — East 

Pant Du United Lead Mining Co., Ltd. v . 
Merryweather, No. 3799, ante . 

3802. .] — Where a voidable con- 

tract, fair in its terms & within the powers of the 
co., had been entered into by its directors with 
one of their number as sole vendor ; — Held : 
such vendor was entitled to exercise his voting 
power as a shareholder in general meeting to ratify 
such contract ; his doing so could not be deemed 
oppressive by reason of his individually possessing 
a majority of votes, acquired in a manner 
authorised by the constitution of the co. — North- 
West Transportation Co. v . Beatty (1887), 
12 App. Cas. 589 ; 56 L. J. P. C. 102 ; 57 L. T. 
426; 36 W. E. 647 ; 3 T. L. R. 789, P. C. 

Annotations : — Consd. Castello v. London Gonoral Omnibus 
Co. (1912), 107 L. T. 575. Distd. Cook v. Hooks, (1916) 
1 A. C. 554. Refd. Salomon v. Salomon, Salomon v. Salomon 
ri897] A. C. 22 ; Burland v. Earle, U902] A. C. 83 ; Bath 
v. Standard Land Co., [1911] 1 Ch. 618; Dominion Cotton 
Mills Co. v. Amyot, [1912] A. C. 546 ; Transvaal Lands 
Co. v . New Belgium (Transvaal) Land & Development Co., 
[1914] 2 Ch. 488 ; Phillips v. Manufacturers* Securities 
(1917), 86 L. J. Ch. 305. Mentd. Ving v. Robertson & 
Woodcock (1912), 56 Sol. Jo. 412. 

3803. .] — Directors of a co. are 

not at liberty to divert in their own individual 
favour business which should properly belong to 
the co., of which they are directors ; but must be 
regarded as holding the benefit of such contract 
on behalf of the co. 

The position cannot be made regular by a 
resolution of the co. controlled by the votes of 
the directors themselves, ratifying & approving 
of their action. — Cook v. Deeks, L1916] 1 A. C. 
554 ; 85 L. J. P. C. 161 ; 114 L. T. 636, P. C. 

Present only by proxy.] — Sec Sub- 
sect. 3, D. (e), v., post. 

— ~ — Mortgagee— Compelled to vote in accordance 
with mortgagor’s wishes.] — See No. 2664, ante. 

3804. Representative of company — On pro- 

duction of copy of resolution of appointment.] — 

(1) Aits, of assocn. provided that no person 
should be appointed a proxy who was not a member 
of the co., & that no objection should be made 
to the validity of any vote except at the meeting 
or poll at which such vote should be tendered, & 
every vote not disallowed at such meeting or poll, 
& whether given personally or by proxy, should 
be deemed valid for all jmrposes whatsoever. 
Proxies had been given to A., who was not a 
member of the co., & failing him to B., who was 
not a member. A. voted under these proxies <fc 
no objection was taken at the time ; — Held : 
tlie validity of these votes could not be afterwards 
disputed. 

(2) A vote given by the representative of a 
co. under a resolution passed pursuant to 1908 
Act, s. 68, can be properly admitted by the chair- 


3800 1. M otiees tf* beneficial 

interest in shares immaterial .] — Unless 
otherwise provided by tho regulations 
of tho co., a shareholder is not debarred 
from voting by having a particular 
Interest in the subject-matter of the 
vote, — Macdonald Brothers v. God- 
son, [19171 1 W. W. B. 233; 23 

B. 0. B. 166.— CAN. 


o. Manager — Trustee of for 

feited shares. | — The manager of a eo 
is not entitled to attend a genera 
meeting of the shareholders & volt 
in respect of forfeited shares registered 
in hiH name as managor in trust foi 
the eo. — lie Melbourne Banking 
Cokpn., Ltd., lie Companies Statute, 
1864 (1885), 11 V. L. B. 610.— AUS. ' 

p, Bondholders.] — By [the 

Act of incorporation of a eo., every 


shareholder was entitled to one vote 
for every share held by him. it was 
provided that if the interest on tho 
bonds issued by the co. should be in 
arroar, all holders of bonds should have 
the same right of voting & qualifica- 
tion for directors as were attached 
to shareholders: — Held; the bond- 
holders wore not entitled to more than 
one vote on each bond. — Bunting v. 
Laidlaw (1881), 8 P. it. 538.— GAN. 

Q. .) — Under a statute 

which enacted that, in the event of 
the interest upon the bonds of a co. 
remaining unpaid, then, at the next 
general meeting of tho co. all holders 
of registered bonds should have & 
possess tho same rights & privileges, 
& qualifications for directors, & for 
voting, as are attached to shareholders ; 


i — Held : tho words “ at tho next 
I general meeting ” wore merely indica- 
! live of the earliest period at which the 
i bondholders might vote, & tho statute 
I did not require a new registration in 
, order to entitlo the bondholders to 
vote at any subsequent meeting, so 
| long as the Interest remainod unpaid ; 
j the bondholders’ right to vote was 
not limited to the right of voting for 
directors, but that they had the right 
to vote on all subjeots properly coming 
before a general annual meeting upon 
which shareholders might vote. 

Where a subsequent statute ex- 
tended the bondholders’ right of voting 
to “ special meetings ” : — Held : the 
bondholders had the like right to vote 
on all subjects coming before “ special 
| mootings.” — Hkndrie v . Grand 

I Trunk By. Co. of Canada, Grand 
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(3) Arts, of assocn. of an English co. provided 
that “ the instrument appointing a proxy shall be 
in writing under the hand of the appointer or his 
attorney duly authorised in that behalf, or, if 
such appointer is a corpn., under its common 
seal.” A South African co. having no common 
seal & not required to have one was a shareholder 
in the ^English co., & by writing under the hands 
of two directors appointed an attorney in England 
to vote on its behalf, with power of substitution. 
Acting under this power the attorney appointed 
himself proxy in the form prescribed by the arts. 
& claimed to vote either under the power of 
attorney or under the proxy. The chairman 
rejected this vote : — Held : the requirement of 
a common seal only applied to corpns. having a 
common seal according to English law, & the 
attorney of the South African co. was entitled to 
vote at any rate under the proxy if not under the 
power of attorney itself. — Colonial Gold Reef, 
Ltd. v. Free State Rand, Ltd., [1914] 1 Ch. 
382 ; 83 L. J. Ch. 303 ; 110 L. T. 03 ; 30 T. L. R. 
88 ; 58 Sol. Jo. 173 ; 21 Mans. 42. 

3 g 05 . Trustees — Shares held by way of 

security.] — (1) Where a co. makes an issue of 
debenture stock which it secures by a debenture 
trust deed, & as part of the specifically mortgaged 
property causes shares in another co. to be 
registered in the names of the trustees of the deed, 
the trustees are, in the absence of any contract 
restricting their rights, entitled, as the legal 
owners of the shares, to exercise the voting rights 
in respect of them in such manner as in their 
judgment they may deem best, irrespective of 
any directions of the intgor. co. as to how the 
voting rights should be exercised, & this, notwith- 
standing that the security is not yet enforceable. 

(2) Where arts, of assocn. give a right to demand 
a poll to “ members holding ” at least a specified 
number of shares, joint holders of the specified 
number of shares may demand a poll without 
the support of any other member. — Siemens 
Brothers & Co. v. Burns, Burns v. Siemens 
Brothers Dynamo Works, [1918] 2 Ch. 324 ; 
87 L. .T. Ch. 572 ; 119 L. T. 352, C. A. 

3806. Executor.] — A co. having common 

form arts, of assocn., including a “ transaction 
clause ” dealing with persons becoming entitled 
to shares in consequence of death, admitted the 
right of an exor. of a deceased member to vote 
in respect of that member’s shares, but did not 
expressly confine the admission to the right to 
vote at that particular meeting : — Held : the 
exor. had the right to vote in respect of those 
shares at a subsequent meeting. — Marks v. 
Financial News, Ltd. (1919), 35 T. L. R. 081 ; 
64 Sol. Jo. 69. 

3807. How right to vote enforced — Action against 
company.]— Pender v. Lushington, No. 3800, 
ante . 


vote till arrears paid.] — By the arts, of assocn. of 
a co. it was provided that after the forfeiture 
of shares the directors of the co. should be entitled 
to recover from the shareholder calls & other sums 
due in respect of the forfeited shares, <fe that no 
member should be entitled to vote whilst any 
calls or other sums should be due & payable to 
the co. in respect of the shares of such member. 

Shares were forfeited for non-payment of calls, 
& resold by the co. to a purchaser, to whom a 
certificate was issued stating that he was to be 
deemed to be the holder of the shares discharged 
from all calls due : — Held : the purchaser of the 
shares was not entitled to vote whilst any calls 
or other sums remained due & payable to the co. 
from the original holder of the shares. — Randt 
Gold Mining Go., Ltd. v. Wainwrigiit, [1901] 

1 Ch. 184 ; 70 L. J. Ch. 90 ; 84 L. T. 348 ; 17 
T. L. R. 29 ; 45 Sol. Jo. 60 ; 8 Mans. 61. 

3809. How votes recorded — Member holding 
proxies — Signature of voting paper “ for self & 
proxies.”] — Foerster v . Newlands (West 
Griqualand) Diamond Mines, Ltd. (1902), 18 
T. L. R. 497 ; 46 Sol. Jo. 409. 

3810. How votes calculated — Where no poll.] — 
Re Uorbury Bridge Coal, Iron & Waggon Co., 
No. 3798, ante, 

3811. When votes disallowed — Special provision 
in articles — That vote valid unless disallowed at 
meeting — Cannot be impeached in absence of 
fraud.] — An art. provided that votes tendered at 
a meeting & not disallowed at the meeting or an 
adjournment thereof should be valid for ail pur- 
poses : — Held : in the absence of fraud or mala 
fldes a resolution for voluntary winding up could 
not be impeached upon the ground that votes had 
been improperly received. —Wall v. London & 
Northern Assets Corpn., [1899] 1 Ch. 550 ; 
68 L. J. Ch. 248 ; 80 L. T. 70 ; 6 Mans. 312. 

also, No. 3804, ante • 

ii . By Proxy . 

See Sub-sect. 3, D. (e), post . 

iii. By Poll. 

3812. How demanded — Demand by members 
holding specified number of shares — Shares for 
which proxies held not included.] — Where by the 
arts, of assocn. of a registered co. it was provided, 
that at every meeting all questions should be 
decided by the result of a show of hands, unless 
immediately upon such show of hands a poll be 
duly demanded by shareholders qualified to vote, 
& holding in the aggregate 2,000 shares or more : — 
Held : the shareholders demanding a poll must 
themselves hold the requisite number of shares, 
& it is not enough that by the possession of 
proxies they represent that number. — R. v. 
Government Stock Investment Co. (1878), 3 


Trunk Rv. Co. of Canada v. Toronto, 
Grey & Bruce 11y. Co. (1883), 2 
O. R. 441.— CAN. 

r. How right to vote lost — Money 
due on shares.] — A shareholder, who 
Is in arrear for unpaid calls, is abso- 
lutely debarred from voting at a 
shareholders’ meeting.— Christopher 
v. Noxon (1883), 4 O. R. 672.— CAN. 

s. Increase of votes — By purchase 
of shares in market — Valid.] — Tho 
committee of management of H. Co. 
on behalf of the co. entered into an 
agreement with G. Co. for tbe com- 
promise of a suit ponding between the 
two cos. Shareholders in H. Co. filed 
a bill against the committee & trustees 


of H. Co. alleging that persons holding 
shares in tho G. Co. had bought up 
shares in H. Co. with the view of 
obtaining votes to carry tho agreement 
into effect : — Held : it is competent 
to any persons desirous of carrying a 
point lawfully within the functions 
of a co. to purchase shares in the market 
in order to increase their number of j 
votes. — Lee v. Robertson (1862), 1 
W. & W. 374.— AUS. 

t. How votes computed,] — Votes of 
“ two-thirds in value of the share- 
holders,” who may vote for a bye-law 
authorising the borrowing of money, 
etc., on the property of a co., are, 
where there has been no default after 


a call, to bo computed upon the faco 
value of the number of tho shares 
heM, & not upon tho amount paid 
upon such shares. — 1’ukdom v. 
Ontario Loan & Dfjjenture Co. 
(1892), 22 O. R. 597.— CAN. 

PART III. SECT. 30, SUB-SECT. 3.— 
D. (d) iii. 

a. How taken — Members abroad — 
Exterision of time. ] — In contemplation 
of an election to fill a vacancy upon the 
board of directors of a society, the 
secretary sent out to members notices 
in tho form prescribed by Act 6 of 
1888, s. 44, with an intimation that 
unless the votes were received by a 
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Q. B. D. 442 ; 47 L. J. Q. B. 478 ; sub nom. Re 
Government Stock Investment Co., Ltd., Ex p. 
Fowler, 39 L. T. 230. 

Annotations .‘— He Id. He Bidwoll, ri 893 ] I Ch. 603 ; Wall 

v. London & Northern Assets Corpn. (1898), 79 L. T. 249. 

381 3 . Shares held Jointly.] — Siemens 

Brothers & Co. v. Burns, Burns v. Siemens 
Brothers Dynamo Works, No. 3805, ante. 

3814. Demand by specified number of mem- 

bers — Whether public demand necessary.] — At a 
general meeting held under 1802 Act, s. 51, for 
the purpose of considering a special resolution, 
it is not necessary for the validity of a demand for 
a poll that the five members demanding it should 
then & there openly & publicly make the demand ; 
it being sufficient if the demand is made by them 
informally & privately, & the bare fact of the 
demand stated to the meeting by the chairman. 

A general meeting was called for the purpose 
of considering a proposal to wind up a limited co. 
voluntarily. Upon a show of hands being taken 
with reference to an amendment to a resolution 
i,o that effect, the chairman, after stating that the 
result was in favour of the amendment, said “ a 


poll is demanded,” & at once proceeded to cause 
a poll to be taken accordingly ; announcing 
subsequently that the amendment was lost ; 
whereupon, the poll not being challenged, the 
original resolution was duly carried, & afterwards 
confirmed. A petition by two shareholders having 
been presented before the general meeting, praying 
that the co. might be ordered to be wound up by 
the ct., the petitioners pressed their demand, on 
the ground, among others, that the poll had been 
improperly directed, inasmuch as the requisite 
five members had not openly & publicly demanded 
it. It appeared, however, at the hearing of the 
petition that five members, including the chairman, 
supporting the proposal to wind up voluntarily, 
had privately agreed that, if the show of hands 
should be against them, a poll should bo 
demanded : — Held : the chairman was justified 
in the course he took ; the poll was not improperly 
demanded : <fc the resolutions could not be 
impeached successfully on that ground. — lie 
Fhcenix Electric Light & Tower Co., Ltd. 
(1883), 48 L. T. 200 ; 31 W. R. 398. 

3815, Shares held jointly.] — A co.’s 

arts, provided that at general meetings resolutions 
were to he decided by a numerical majority of 
votes, unless a poll was demanded by three 
members, & that when two or more persons were 
entitled to a share the one whose name stood 
first on the register should be the only one entitled 
to vote. Pltfs., who numbered more than three, 
hold a majority of shares & they opposed certain 
resolutions, which were, however, carried on a 
show of hands. Owing to some of pltfs.’ shares 
being jointly held they only counted as two 
persons & so did not amount to the three persons 
necessary for the demand of a poll. Pltfs. brought 
an action to restrain the carrying out of the 
resolutions & asked for an injunction until the 
trial : — Held : without prejudice to the question 
whether pltfs. would be entitled to an injunction 


at the trial, they should have an interlocutory 
injunction. — C ory v. Reindeer Steamship, Ltd. 
(1915), 31 T. L. R. 630 ; 59 Sol. Jo. 029. 

Annotation : — Consd. Siemens v. Bums, Burns e. Siemens 

Dynamo Works (1918), 119 L. T. 352. 

3816. Who may vote — Whether limited to per- 
sons present at meeting.] — A poll must primd facie 
mean a poll of all entitled to vote, i.e. those who 
are or may be present during the poll (Lord 
Denman, C.J.). — R. v. Southampton Water- 
works Comrs. (1845), 5 L. 1\ O. S. 210 5 9 J. P, Jo. 
387. 

3817 . ,] — Re Horbury Bridge Coal 

Iron & Waggon Co., No. 3798, ante. 

3818. Proxies — Not unless available for 

original meeting.] —Shaw v. Tati Concessions, 
Ltd., No. 8881, post. 

3819. How taken — Chairman empowered to 
direct method— Poll directed to be taken then & 

there.] — The arts, of assocn. of a co. provided 
— in the terms of 1862 Act, Table A, art. 43 — 
that if at any general meeting of tlio co. a poll 
should be demanded it should be taken “ in such 
manner as the chairman shall direct.” 

A poll having been demanded at a meeting sum- 
moned to consider a resolution for a voluntary 
winding up, the chairman directed the poll be 
taken then & there. It was so taken, & the 
resolution was carried : — Held : the poll had been 
rightly taken . — He Ciiillington Iron Co. (1885), 
29 Ch. D. 159 ; 54 L. J. Cb. 624 4 33 W. R. 442 ; 
sub nom . Re Chillington Iron Co., Ltd., Ex p. 
Mansell, 52 L. T. 504 ; 1 T. L. R. 250. 

Annotation : — Distd. Re British Flax Producers* Co. (1889), 

60 L. T. 215. 

3820. .] — By one of the arts, of 

assocn. of a co. it was provided “All questions 
at general meetings shall be decided by a show of 
hands unless a poll be demanded, in which case 
such poll shall be held at a time & place to be 
fixed by the directors, within seven days from the 
date of the meeting.” At a meeting of the co., 
where a poll was demanded, the chairman directed 
it to be taken then & there, the directors having 
privately arranged that this should be done : — 
Held : the taking of the poll then & there was a 
violation of the arts, of assocn., & illegal. — 
Re British Flax Producers’ Co., Ltd. (1889), 
00 L. T. 215 ; 5 T. L. R. 197 ; 1 Meg. 133. 

3821. Signed voting papers to be 

delivered at office,] — The arts, of a co. provided 
in the ordinary way for votes being given either 
personally or by proxy, the appointment of 
proxies, etc., but that if a poll was demanded it 
should be taken “ in such a manner & at such 
time & place as the chairman of the meeting 
directs.” At a general meeting of the co., a 
resolution having been lost upon a show of hands, 
the chairman demanded a poll & directed that it 
should be taken by means of polling papers signed 
by the members & delivered at the offices of the 
co. on or before a fixed day & hour : — Held : 
having regard to the terms of the arts., such a 
mode of taking the poll was unauthorised & 
invalid. — M cMillan v. Le Rot Mining Co., Ltd., 
[1906] 1 Ch. 331 ; 75 L. J. Ch. 174 ; 94 L. T. 100 ; 
54 W. R. 281 ; 22 T. L. Ii. 180 ; 13 Mans. 65. 


aortain fixed date they would not be 
sounted. Owing to delay in the mail 
service the date fixed did not allow 
members resident in England time to 
'©turn their votes. Thereupon one of 
lie ean didates obtained a rule calling 
m the society A the other candidates 
0 show cause why the declaration of 
be election should not he postponed 
mtil after the receipt of the voting 


papers from England, & why such 
voting papers should not count in the 
election. The ot. discharged the rule 
on the ground that the terms of the 
Act had been strictly followed Sc there 
had been no irregularity. — Lance v. 
South African mutual Life Assur- 
ance Society (1914), 5 C. P. D. 1004. 
— S. AF. 

b. Object of poU .] — At com* 


mon law, Sc where the taking of a 
poll is not governed by statute or 
special rule, the chairman of a meeting 
is the proper authority to fix the time 
Sc place for the taking of a poll ; Sc a 
pou la properly 8c correctly taken 
Immediately after the termination of 
the meeting. The same rule applies 
to meetings of registered cos. unless 
their arte, prescribe some other pro- 
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3822, Where more than one resolution 

— Poll taken en bloo.] — Patent Wood Keg Syn- 
dicate, Ltd. v . Pearse (1900), 50 Sol. Jo. 650. 

3823, Separate poll must be taken.] — 

The arts, of assocn. of an English co. in which 
an American co. held a majority of shares pro- 
vided that casual vacancies in the office of director 
might be filled up by the board, & that the directors 
might appoint additional directors up to the 
prescribed maximum, which was seven. The 
arts, also provided for votes being given either 
personally or by proxy appointed in writing or 
under the common seal of a corpn. Only persons 
entitled to vote at any general meeting were to 
act as proxies, except that a co. whicli was a 
member might by proxy authorise a representative 
to act at meetings for them. II., vice-president 
of the American co. who held a power of attorney 
from that co., issued a requisition & notice for 
an extraordinary general meeting of the share- 
holders of the English co., at which he was chair- 
man & voted as proxy, & which meeting, on a poll, 
purported to pass two resolutions, increasing the 
number of directors to sixteen & electing additional 
directors: — Held: (1) the express power vested 
in the board of appointing additional directors 
excluded any implied concurrent power to the 
same effect in the co. which had by its constitut ion 
delegated to the members of the board for the 
time being the sole right of appointing additional 
directors ; an interim injunction was granted 
against clefts, restraining them from acting as 
directors of the English co. ; ( 2 ) the questions of 
H.\s right to act as chairman &> to vote stood on 
the same footing, & the exception in the arts, 
practically reproducing sect. 68 of 1908 Act, the 
word “ company,” had the meaning assigned to 
it by sect. 285 of the same Act A was limited to 
a co. within the meaning of the latter sect. The 
words ” corporation ” & “ company ” were not 
interchangeable, & II. was not qualified to attend 
the meeting. 

(3) When two resolutions before a meeting have 
been separately voted upon & a poll lias been 
demanded, a separate poll must be directed to 
be taken on each resolution. — Blair Open Hearth 
Furnace Co., Ltd. v. Kkioaut (1913), 108 L. T. 
665 ; 29 T. L. R. 449 ; 57 Sol. Jo. 500. 

Annotation : — Aft to (1) Distd. Barron v. Potter, I’ottor v. 

Berry, 11914] 1 Ch. 895. 

3824, Declaration of poll — Good until impeached 
In proper tribunal. [--At a board meeting of a co., 
under the regulations of which three directors 
made a quorum, two directors & two other gentle- 
men who claimed to be directors on the ground 
that at the election of directors the poll which 
went against them had been unfairly taken, 
passed resolutions under the advice of a solr. 
that he should take legal proceedings to restrain 
one of the gentlemen in whose favour the poll had 
been declared — the other being dead — from acting, 
& they affixed the seal of the co. to a retainer for 
that purpose. The solr. accordingly filed the bill 
in Chancery in the name of the co. against the three 


directors who supported the validity of the poll 
to restrain the gentleman who had been declared 
elected from acting. A meeting of shareholders 
was subsequently held, at which resolutions were 
passed repudiating the Chancery proceedings : — 
Held : the return of the poll was to be considered 
good until it was brought into question before a 
proper tribunal, in a proper manner ; & therefore 
the solr. having accepted a retainer from persons 
not authorised to pledge the credit of the co., the 
bill must be taken off the file, & the costs paid by 
the solr. — Wandsworth & Putney Gas Light 
& Coke Co. v . Wrigiit (1870), 22 L. T. 404 5 18 
W. It. 728. 

Annotations : — Refd. Harben v. Phillips (1883), 23 Ch. D. 

14. Mentd. Duckett v. Cover (1877), 25 W. U. 554. 

Effect of taking — Not adjournment of meeting.] 

— See No. 3881, 'post 

(c) Proxies . 
i. In General . 

3825. Right to vote by proxy — No provision in 

articles.] — H akbkn v. Phillips, No. 4487, post . 

3826. Provision in articles — Proxies to be 

lodged two clear days before meeting — Lodgment 
two days before adjourned meeting.]— Where the 
art s, of a co. provide that “ the instrument appoint- 
ing a proxy shall be deposited at the registered 
office of the co., not less than two clear days 
before the day for holding the meeting at which 
the person named in such instrument proposes 
to vote,” proxies lodged after the date of an 
original meeting, but more than two days before 
the day fixed for an adjournment thereof, cannot 
be used for the purpose of voting at the adjourned 
meeting. — M cLaren v. Thomson, [1917] 2 Ch. 
261 ; 86 L. J. Ch. 713 ; 117 L. T. 417 ; 33 T. L. It. 
463 ; 61 Sol. Jo. 576, C. A. 

3827. Corporation holding shares.] — Re 

Indian Zoedone Co., No. 3887, post . 

3828. How proxy given — Proxy for company — 
When seal required — Foreign company.] — 
Colonial Gold Reef, Ltd. v. Free State Rand, 
Ltd., No. 3804, ante. 

3829. Proxies sent from abroad — Particulars tele- 
graphed — Whether production of proxies at meeting 
necessary.] — (1) By an order directing a meeting 
of creditors to be held in London to consider a 
scheme for the reconstruction of a bank under 
Joint-Stock Companies Arrangement Act, 1870 
(c. 104), s. 2, the Australian creditors, who were 
the most numerous class of creditors, were em- 
powered to give proxies to duly qualified persons 
to vote at the London meeting, provided that such 
proxies were deposited at one of the head offices 
of the bank in Australia three days before the 
meeting, & that the particulars of such proxies 
were telegraphed to the liquidator in London for 
use at the meeting : — Held : the ct. had power, 
by virtue of 1862 Act, s. 91, & Joint-Stock Com- 
panies Arrangement Act, 1870 (c. 104), s. 2, 
to make an order in this form, & the production 
of the proxy papers at the meeting was not 
essential. 


cod ure. Tlie objoct of a poll in tho 
case of a meeting of mombors of a 
registered co. is to asoertain the true 
sense of the meeting, & is not to give 
absent members a further opportunity 
of voting, unless a contrary intention 
Is expressly or Impliedly to be gathered 
from the arts, of the co. — LiiIdiiar 
SjtXmji v . Rehmubhoy AllInI (1890), 
I. L. 11. 15 Bom. 164.— IND. 

PART III. SECT. 30, SUB-SECT. 3.— 

D. (e) i. 

3825 I. Right to vote by proxy — A To 


provision in articles A — Tho arts, of 
assocn. of a co. providod that at any 
general meeting, unlesB a poll was 
demandod by at least five members, a 
declaration by the chairman that a 
resolution had been carried, tic an 
entry to that effect in tlie book of 
proceedings of tho co., should be 
sufficient evidence of tho fact. A 
member of the co., claiming to hold 
proxies to vote for at least four 
members, demanded a poll. There 
was no express provision allowing 
proxies to demand a poll : — Held : In 
determining whether a poll had been 


demanded by at least five members, 
proxies could not bo counted. Tho 
members demanding the poll must ho 
present at the meeting. — McCurdy v. 
Gorrie (1913), 32 N. Z. L. It. 769.— 
N.Z. 

c. Bye-laws regulating — Whether 
shareholders may pass — Reguiremeids 
for valid proxy . \ — -Under Ontario Cos. 
Act, H. S. O. 1897, c. 191, s. 47, bye- 
laws regulating the requirements as to 
proxies are to be made by directors. 
The shareholders themselves have no 
power to initiate & pass such a byelaw 
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Sect. 30 . — Itcgulation and management: Sab-eect. 3, 
I), (e) i., ii., Hi., iv., v. & vi .] 

(2) The proxy papers were not stamped at the 
date of execution : — Held : under Stamp Act, 
1891 (c. 39), s. 15 & Sched. I., they could be 
stamped with a 10s. stamp at any time within 
thirty days of their arrival in the United Kingdom, 
& the requirements of sect. 80 as to proxies bearing 
a stamp of Id. had no application ; (3) the proxy 
papers were not irregular on account of the 
agent being named on the form . — lie Engltsii, 
Scottish & Australian Chartered Bank, 
|1893] 3 Ch. 385 ; 02 L. J. Ch. 825 ; 69 L. T. 268 ; 
42 W. It. 4 ; 9 T. L. It. 581 ; 37 Sol. Jo. 648 ; 
2 R. 574, C. A. 

Annotation s: — As to (1) Reid. Re Queensland National 
Bank (1893), 37 Sol. Jo. 632. Generally , Mentd. Re 
London Chartered Bank of Australia, [1893] 3 Ch. 540 ; 
Re Canning Jarrah Timber Co. (1900), 69 L. J. Ch. 416 ; 
Re Syria Ottoman Ry. (1904), 20 T. L. It. 217 ; Re Tea 
Corpn., Borsbie v. Tea Corpn., [1904] 1 Ch. 12 ; Re A 
Debtor, Ex p. Peak Hill Goldiield, [1909] 1 K. B. 430. 

ii. Issue. 

3830. Right of directors to issue at expense of 

company.'] — (1) The funds of a co. ought not to 
be used for printing or sending out proxy papers 
which tend in any way to influence the votes of 
the shareholders receiving them — e.g., proxy 
papers with the names of the proposed proxies 
therein — or for stamping or paying the return 
postage on proxy papers of any kind. 

Semblc : it is within the powers of a co. to print 
& send out proper proxy papers, that is, such as 
will not tend to influence the votes of the share- 
holders. 

(2) The costs of actions for libel affecting the 
private characters of directors, & only incidentally 
injuring a co., ought not to be paid out of the funds 
of the co. ; but the costs of proceedings for libel 
directly affecting the co. may be rightly paid out 
of the co.’s funds. — Studdert v. Giiosvenor 
(1886), 33 Ch. D. 528 ; 55 L. J. Ch. 689 ; 55 L. T. 
171 ; 50 J. P. 710 ; 34 W. 14. 754 ; 2 T. L. R. 811. 

Annotations : — As to (1) Overd. Peel v. L. & N. W. Ry., 
[1907] 1 Ch. 5. Generally . Mentd. Re Faure Electric 
Accumulator Co. (1888), 40 Ch. 1). 141 ; Cullorne v. 
London & Suburban General Permanent Bldg. Soc. 
(1890), 25 Q. B. I). 485 ; Re Liverpool Household Stores 
Assocn. (1890), 59 L. J. Oh. CIO ; Re Kingsbury Collieries 
& Moore's Contract, [1907] 2 Ch. 259. 

3831. .] — A controversy had been going 

on for some years between the directors of a 
railway co. & a body of shareholders with reference 
to questions of policy affecting the management of 
the co. : previously to the half-yearly general 
meetings called for Feb. & Aug., 1095, the directors 
stmt to each shareholder a circular setting out the 
facts & the views of the directors &> asking the 
support of the shareholders at the meeting ; with 
this was enclosed a stamped proxy paper contain- 
ing the names of three of the directors as proxies, 
with a stamped cover for return. The expenses 
of printing, posting, & stamping these documents 
were paid for out of the funds of the co. Officers 
& servants of the co. had also been directed to 
call upon some of the shareholders with a view 
to obtaining their votes for the directors. In 


an action by the shareholders to restrain the co. 
& the directors from using the funds of the co. 
in paying expenses thus incurred : — Held : it 
was the duty of the directors to inform the share- 
holders of the facts, of their policy, & the reasons 
why they considered that this policy should be 
maintained & supported by the shareholders, & 
they were justified in trying to influence & secure 
votes for this purpose, & accordingly, expenses 
which had been bond fide incurred in the interest 
of the co. were properly payable out of the funds 
of the co. — P eel v. London & North Western 
Ry. Co., [1907] 1 Ch. 5 ; 76 L. J. Ch. 152 ; 95 
L. T. 897 ; 23 T. L. R. 85 ; 14 Mans. 30, C. A. 

iii. Who may hold. 

3832. Where class meeting held — Only member 
of class .] — Re Madras Irrigation <fc Canal Co., 
[1881] W. N. 120. 

Annotation : — Folld. Re Central Bahia Ry. (1902), 18 T. L. R. 

503. 

3833. .] — For the purposes of a meet- 
ing of any particular class of persons, proxies can 
only be given to, & held by, members of that class. 
— Re Central Bahia Ry. Co., Ltd. (1902), 18 
T. L. R. 503. 

3834. Where special provision in articles — 
“ Shareholder ” — Proxy not shareholder when 
appointed.] — Bombay-Burmah Trading Corpn. 
v. Dorabji Cursetji Shroff, No. 3837, post. 

iv. Form. 

3835. Proxy unattested — Invalid.] — Harben v. 
Phillips, No. 4487, post. 

3836. Particular person named as proxy — 
Validity.] — Re English, Scottish & Australian 
Chartered Bank, No. 3829, ante. 

Proxies issued at expense of company.] 

— See Sub-sect. 3, D. (e) ii., ante. 

3837. Proxy not actually named— Sufficiently 
described for business purposes.] — (1) Although by 
one of the arts, of assocn. of a co. no person is to be 
allowed to vote as a proxy unless the instrument 
appointing him is deposited as therein prescribed 
before “ the meeting at which the person named 
in such instrument proposes to vote,” it is not 
necessary that the proposed proxy should actually 
be “ named ” if he is sufficiently described for all 
business purposes. 

(2) An art. requiring that no person shall be 
appointed as proxy “ who is not a shareholder 
in the co.” is sufficiently complied with if he is 
a shareholder at the time when he is called upon 
to act as a proxy, though he was not a shareholder 
at the date of the appointment. — B ombay-Burmah 
Trading Corpn. v. Dorabji Cursetji Shroff, 
LI 9051 A. C. 213 ; 74 L. J. P. C. 41 ; 91 L. T. 812 
21 T. L. II. 148 ; 12 Mans. 169 ; P. 0. 

3888. Filling In blanks — Date — Proxy sent out 
by secretary for general meeting — Power of secre- 
tary to All in.] — Ernest v. Loma Gold Mines. 
Ltd., No. 3840, post. 

3839. Blank may be filled In by duly 

authorised person— Though meeting not fixed when 
proxy given.]— Provided a proxy be stamped with 
a penny stamp on execution, the date of execution 


at a general meeting ; &, in the absenco 
of any valid bye-law regulating the 
matter, nothing more is neoessaiy to a 
proxy than valid execution by the 
shareholder. — Kelly v. Electrical 
Construction Co. (1907), 16 O. L. R. 
232 ; 10 O. W. R. 704.— CAN, 


PART III. SECT. 30, SUB-SECT. 3.— 
D. (e) iii. 

d. Shareholder.] — Arts, of assocn. 


of a co. provided that no person should 
be appointed or have authority to act 
as a proxy who was not a shareholder 
in the co. : — Held : the proxy should 
be a shareholder at the date of 
his appointment & also at the date 
when he acted . — Re Bombay Burmah 
Trading Corpn., Ltd. (1902), I. L. R. 
27 Bom. 113.— IND. 

e. Proxy not shareholder when ap- 
pointed .} — By the Act incorporating 


a co., it was provided that votes might 
be given by proxy if the voter were not 
present ; & the directors might from 
time to time make bye-laws regulating 
the right & manner of voting by 
proxy : — Held : in the absence of a 
valid bye-law preventing a shareholder 
being represented by a proxy who was 
n °t a shareholder, such proxy was 
entitled to vote. — Colonial Assur- 
ance Co. v. Smith (1912), 21 W. L, R. 
815; 22 Man. L. K. 441.— CAN/ 
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& the date of the meeting at which it is to be used 
may be filled in afterwards by any person duly 
authorised by the giver of the proxy to do so ; 
even though at the time of execution the date of 
the meeting has not been fixed. — Sadgiiove v. 
Bryden, [1907] 1 Oh. 318 ; 76 L. .T. Oh. 184 ; 
96 L. T. 361 ; 23 T. L. It. 255 ; 51 Sol. Jo. 210 ; 
11 Mans. 47. 

3840. Compliance with form prescribed in 
articles — Prescribed form applicable to particular 
meeting — Proxies for voting at any meeting.] — Art. 
60 of the arts, of assocn. of a co. provided that 
“ any instrument appointing a proxy shall as 
nearly as circumstances will admit be in the 
following form,” & then followed a form applicable 
to voting at one particular meeting. Art. 101 
provided that if any difference should arise between 
the co. & any member in regard to rights under 
the arts, it should be referred to arbitration. 

At an extraordinary meeting of the co. a 
resolution that the directors, of whom there were 
three, should be not more than five & that two 
named persons should be appointed directors, 
received a majority of votes on a poll but the 
chairman declared it lost on the ground that the 
proxies for certain votes which were recorded in 
favour of the resolution & without which it would 
not have received a majority, were for voting 
at any meeting & not at the particular meeting 
only. The three previous directors then held a 
directors’ meeting & two of them appointed a 
fourth director, A thereupon the co. the third 
of the previous directors & the two persons named ! 
as directors in the resolution brought an action 
against the other directors for a declaration that ! 
the appointment contained in the resolution was 
valid. Hefts, moved for a stay under Arbitration 
Act, 1889 (c. 49), & pltfs. asked for an interlocutory 
injunction to restrain the exclusion of the directors 
named in the resolution from acting as such : — 
Held : art. 101 referred to differences between 
the co. & a member in his capacity as such & as 
the real difference in the case was between rival 
sets of directors the stay must be refused ; art. 60 
was merely directory <fc therefore the proxies were 
valid & pltfs. should have an injunction until 
trial. — Isaacs v . Chapman (1915), 32 T. L. R. 183 ; 
affd. on other grounds (1916), 32 T. L. R. 237, C. A. 

v. Voting . 

3841. When proxies available — Only on poll.] — 

Be Caloric Engine & Siren Fog Signals Co., 
Ltd., No. 3844, post. 

3842. How votes recorded — Signature of voting 
papers * 4 for self & proxy.”] — Foerster v . New- 
landr (West Grtqualand) Diamond Mines, 
Ltd., No. 3809, ante. 

3843. How votes counted — Where no poll de- 
manded.] — Re Horbury Bridge Coal, Iron, & 
Waggon Co., No, 3798, ante. 

3844 . .] — At a general meeting of a 

co., where by its arts, of assocn. voting by proxy 
is allowed, proxies cannot be used upon a show 
of hands, but a poll must first be taken. — Re 


Caloric Engine & Siren Fog Signals Co., Ltd. 
(1885), 52 L. T. 846 ; 1 T. L. R. 414. 

Annotations N.F. Re Bidwell, [1893] 1 Ch. 603. Folld. 
Ernest v. Loma Gold Mines, [1897] 1 Ch. 1. 

3845. .] — At a meeting of shareholders 

of a co. the arts, of which allow voting by proxy, 
although no poll is demanded tho chairman, in 
ascertaining the number of votes given, must count 
the vote of each person who has appointed a proxy, 
not according to the number of si \ ares held by him, 
but as one vote . — Re Bidwell Brothers, [1893] 

1 Ch. 603 ; 62 L. J. Ch. 549 ; 68 L. T. 342 ; 41 
W. R. 303 ; 37 Sol. Jo. 286 ; 3 R. 377. 

Annotations : -Overd. Ernest v. Loma Gold Mines, [1897] 

1 Oil. 1. Mentd. He Hadleigh Castle Gold Mines, [1900] 
2Ch. 419. 

3846. .] — (1) At a meeting of the 

shareholders of a co. the arts, of which allow 
voting by proxy, tho chairman, in ascertaining 
the number of votes given on a show of hands, 
must count the vote of each person who holds 
proxies as a single vote, & not count a vote for 
each of the members whose proxies he holds. 

(2) A notice convening an extraordinary general 
meeting to confirm a special resolution was 
accompanied by a circular from tho secretary 
& directors with a proxy attached, asking for the 
return of the proxy in support of tho resolution ; 
by a printer’s error the date of the meeting was 
left blank in the proxy. Several of tho members 
executed & returned their proxies — which were 
duly stamped — without filling up tho blanks, 
which were filled up by tho secretary before the 
proxies were lodged with the co. : — Held : these 
proxies were valid within the provisions of Stamp 
Act, 1891 (c. 39), s. 80. — Ernest v. Loma Gold 
Miner, Ltd., [18971 1 Oh. 1 ; 66 L. J. Ch. 17 ; 
75 L. T. 317 ; 45 W. R. 86 ; 13 T. L. R. 31 ; 41 
Sol. Jo. 47, O. A. 

Annotations: — As to (1) Refd. Re Caratal (New) Minos 
(1902), 50 W. R. 572. .4s to (2) Folld. Hadgrove v. Bryden, 

[1907] 1 Ch. 318. Generally , Mentd. Re Hadleigh Castle 
Gold Minos, [1900] 2 Ch. 419. 

3847. When votes disallowed — Special provision 
in articles — No vote invalid unless disallowed at 
poll.] — Colonial Gold Reef, Ltd. v . Free State 
Rand, Ltd., No. 3804, ante. 


vi. Stamps . 

3848. When stamp must be affixed — Ten shilling 
stamp — Proxy executed abroad — Within thirty 
days of reaching England.] — Re English, Scot- 
tish, & Australian Chartered Bank, No. 3829, 
ante. 

3849. How adhesive stamp cancelled.] — An ad- 
hesive stamp used on a letter or power of attorney 
for appointing a proxy to vote at a meeting is 
sufficiently cancelled within Stamp Act, 1891 
(c. 39), s. 8 (1), by tho writing across it of part of 
the name of tho person cancelling it, or the date 
of cancellation alone, or other marks of a defacing 
nature. — M‘ Mullen v. Sir Alfred Hickman 
Steamship, Ltd. (1902), 71 L. J. Ch. 766 ; 18 
T. L. R. 650 ; 10 Mans. 106. 


PART III. SECT. 30, SUB-SECT. 3.— 
D. (e) v. 

f. Special provision in articles.] — 
At a general mooting of shareholders 
of tho co. a resolution in favour of 
voluntary winding up was declared 
carried by the votes of preferent share- 
holders of 2,020 shares, against the 
holder of 1,250 ordinary shares. A 
holder of 2,000 preferent shares voted 
by proxy. The arts, of assocn. pro- 

t vnr.. TT. 


vided that M the quorum necessary for 
a general meeting shall he members 
present In person or by proxy repre- 
senting & holding not less than one- 
half of tho issued shares ” ; & that the 
holder of a preferent share should have 
three votes, & the holder of an ordinary 
share one vote : — Held : tho pro- 
visions of tho arts, of assocn. as to 
voting by proxy must apply ; & effect 
must be given to the resolution. — 
Williams v. Williams & Co., Ltd., 


[1914] E. D. L. 129.— S. AF. 

g. Conditions governing vote.]— To 
give a person the right to vote for 
another by virtue of a proxy, he must 
distinctly put forward his claim to d > 
so, & must explicitly vote in the name 
& on behalf of the stockholder whose 
proxy he holds. — S purr v. Albert 
Mining Co. (1874), 2 Pug. 260. — 
CAN, 


P P 
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Srci. 30. — Regulation and management: Sub-sect. 8, 
JD. (f) i. 9 ii. & Hi.] 

( / ) Resolutions. 
i. In General . 

3850. Validity of — Several resolutions passed at 
same meeting — How far interdependent — Some 
irregularly passed.] — lie Irrigation Co. of France 
Exp. Fox, No. 3727, ante. 

3851. Some ultra vires.] — Re 

Irrigation Co. of France, Ex p. Fox, No. 3727, 

ante. 

3852. Some invalid.] — Resolu- 

tions were passed & duly confirmed at extra- 
ordinary general meetings of a co. in pursuance of 
notices convening such meetings for the purpose 
of carrying into effect an amalgamation, “ in 
order thereto ” of winding up the co. voluntarily. 
The amalgamation was subsequently declared 
void, <te the co. ordered to be wound up com- 
pulsorily : — Held : although the resolution to wind 
up voluntarily was passed for the purpose of carry- 
ing out the amalgamation which was void, the 
proceedings which had taken place under it were 
valid. — Gleve v. Financial Oorpn., Williams 
v. Financial Oorpn. (1873), L. R. 10 Eq. 303 ; 

13 L. J. Oh. 54 ; 20 L. T. 80 ; 21 W. R. 839. 

Annotations :■ -Apprvd. Thomson v. Hcndcraou's TranHvaul 

Estates, [I SHIS I 1 Oh. 7 (>."). Eefd. Thomas Patent 

Lionite Co. <1SS1), 17 Oh. I). 250. 

3853. .] — A limited co. 

duly passed five resolutions involving a re-organisa- 
tion based on a voluntary liquidation, one of the 
resolutions being that the co. be wound up volun- 
tarily. The resolutions, so far as related to the 
re-organisation, were subsequently declared to 
bo ultra vires & invalid : — 11 eld : tlio resolution 
for voluntary liquidation was not thereby rendered 
invalid. — Thomson v. Henderson’s Transvaal 
Estates, Ltd., [1908] 1 Oli. 7(55 ; 77 L. J. Oil. 501 ; 
OS L. T. 8J5 ; 24 T. L. R. 539 ; 52 Sol. Jo. 450 ; 

14 Mans. 220, C. A. 

3854. Entry in minute book.] — The seven 

subscribers to the memorandum of assocn. of a 
co., regulated by Table A, without meeting to- 
gether for the purpose, all signed a document in 
writing, dated July 27, 1888, appointing four 
persons to be the first directors of the co., & these 
four persons met & resolved that two directors 
should form a quorum to transact the business of 
the co. 

At the first ordinary meeting, which was held 
on Aug. 20, 1888, these four persons did not retire 
from office as provided by Table A, art. 58 ; but 
n resolution was passed at the meeting authorising 
them to continue to act as directors ; & two 
of those four persons on the same day allotted to 
K., an appet., 200 ordinary shares in the co. : — 
Held: (1) the four directors were validly in office 
on Aug. 20, 1888, & the allotment of 200 shares 
made to K. by two of those four directors was 
valid. 

K. afterwards, as he admitted, applied for 300 
preference shares, & received an allotment of 


them. By the co.’s allotment book it appeared 
that 300 shares were allotted to him on Sept. 29, 
1888, but no minutes were kept after Aug. 20, 
1888. The co. was afterwards ordered to be wound 
up, & at that time K. was on the register of share- 
holders as the holder of 500 shares. K. disputed 
the validity of both allotments to him: — Held: 
(2) as K. was a contributory in respect of his 
200 shares, the allotment book of the co. was, 
under 1802 Act, s. 154, primd facie evidence against 
him of an allotment to him on Sept. 29, 1888, 
&, although there was no record of any board or 
committee meeting on that day, the entry in the 
allotment book, coupled with his admission, threw 
upon him the burden of proving that the allotment 
was invalid ; &, not having discharged it, he must 
be settled upon the list as a contributory for the 
300 shares as well as the 200 shares : (3) the entry 
of a resolution in a minute was not essential to 
the validity of the resolution if it could be proved 
aliunde. — Re Great Northern Salt & Chemical 
Works, Ex p. Kennedy (1890), 44 Ch. I). 472 ; 
59 L. J. Ch. 288 ; 02 L. T. 231 ; 2 Meg. 40. 

Annotation : — As to (1) Diatd. He Consolidated Nickel 

Mines, [.1914] 1 Ch. 883. 

3855 , Meeting convened by de facto 

directors.] — (1) The resolutions of a general meet- 
ing convened by de facto directors are not invali- 
dated by any irregularity in the constitution of 
the board. 

(2) The notice convening a general meeting 
stated that it would be held for the purpose of 
receiving the directors’ report, & the election of 
directors & auditors. The directors’ report, 
sent therewith, mentioned certain special business 
not referred to in the notice, viz., the ratification 
of the board’s previous oloction of R. as a director : 
— Held : the notice & report together were 
sufficient notice of the special business. — Boschokk 
Proprietary Co., Ltd. v. Fuke, [1900] 1 Ch. 148 ; 
75 L. J. Ch. 201 ; 94 L. T. 398 ; 54 W. R. 359 ; 
22 T. L. R. 190 ; 50 Sol. Jo. 170 ; 13 Mans. 100. 
Annotation : —As to (1) Refd. Nelson v. Nelson, 11911] 

2 K. B. 770. 

3856. Resolution contrary to memoran- 

dum.] — The memorandum of assocn. of a co. 
incorporated under 1802 Act (c. 89), stated 
that a portion of the shares were to have 
a right of receiving a dividend by preference 
to the other shares, & that the preference shares 
should have a right to a dividend of 7 per cent, 
per annum in priority over the ordinary shares, 

6 to one-fifth of the remainder of the net revenue 
after a deduction of a sum sufficient for paying 

7 per cent, per annum on the ordinary shares ; & 
also that those shares should have a right to the 
rest of the dividend, whatever it might be, uj> to 
7 per cent, after paying 7 per cent, to the prefer- 
ence shares & to four-fifths of the remainder of 
the net revenue, after deduction of a sum sufficient 
to pay the dividends to the preference & ordinary 
shares. 

The directors applied the profits of the co. 
in substantial accordance with the provisions in 


PART III. SECT. 30, SUB-SECT. 3.— 

D. (f) i. 

h. Validity of — Whether affected by 
amendment. J — The amendment of a 
resolution does not affect its validity. — 
He PICTURESQUE ATLAS & PUBLISHING 
Co. (1892), 13 N. S. W. Eq. 77.— AUS. 

k. .] — By the bye-laws of a 

co. the board of directors was to 
consist of throe persons, two of whom 
constituted a quorum. At a meeting, 
at. which two of the directors were 
present, one being the president & the 
other the secretary of the co., a resolu- 


tion was passed, the object of which 
was to appropriate all the funds of the 
co., & to prevent a stockholder, who 
owned the greater part of the stock, 
& had made a claim against the co., 
being paid : — Held : the resolution 
could not be sustained. — Gardner v. 
Canadian Manufacturer Publishing 
Oo. (1899), 20 O. L. T. Coo. N. 174 ; 
31 O. R. 488.— CAN. 

1 , Passed by less than re- 

quisite statutory majority .] — At an 
extraordinary general meeting of a 
oo., convened to consider a proposed 
special resolution to reduce capital 


the resolution was passed by less than 
the requisite statutory majority, but 
the minute of the mootings bore that 
the chairman dcolared the resolution 
carried : — Held ; the resolution could 
not receive effect notwithstanding 
1908 Act, s. 69 (3), as it was plain on 
the face of the proceedings that the 
resolution had not been carried by the 
requisite majority . — Re Clark & Co., 
Ltd., [1911] 8. C. 243.— SCOT. 

m. .] — Under 1908 Act, 

c, 45, where the reorganisation of the 
share capital of a co. involves an inter- 
ference with any preference or privilege 
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the arts, of assocti, till Nov. 1872, when the co. 
passed special resolutions which altered the 
priorities & payments of the net revenuo as 
between the preference & ordinary shareholders, 
& which provided for the redemption of shares out 
of the surplus profits, & they were acted upon 
without any objection being raised to them by 
any of the members of the co. till July, 1883, 
when the co. passed a special resolution by which 
the original appropriation of the revenue as 
provided by the memorandum of assocn. was 
restored : — Held : (1) the resolutions of 1872 were 1 
not valid, as they altered a condition in the 
memorandum of assocn. in contravention of 
1802 Act, s. 12 ; (2) even if the resolutions of 
1872 would be valid if ratified by every member 
of the co., there was no evidence on which the ct., 
acting as a jury, ought to infer that every member 
of the co. had ratified such resolutions with full 
knowledge of what had been done. — Ashbury v. 
Watson (1885), 30 Oh. I). 370 ; 54 L. J. Oh. 985 ; 
54 L. T. 27 ; 33 W. K. 882 ; 1 T. L. R. 039, C. A. 

Annotations : — As to (1) Distd. He South Durham Brewery 

Co. (1885), 31 Ch. D. 2(51 ; He Hyderabad (Deccan) Co. 

(1890), 75 L. T. 23. Consd. Andrews t*. Gas Meter Co., 

[1897] I Ch, 361. Distd* He Welsbach Incandescent Gas 

Light Co., [19041 1 Ch. 87. Refd. lie Garden Village 

(Hull), [19231 1 Ch. 230. Generally , Refd. He Bridgewater 

Navigation Co. (1888), 39 Ch. D. 1. 

3857. Resolution contrary to articles — 

Passed as special resolution — Resolution amounting 
to rescission of article.] — Taylor v . Pilsen Joel 
& General Electric Light Oo., No. 3710, 
ante. 

3858 . .] — Quin & Axtenb, Ltd. v. 

Salmon, No. 4100, poet. 

Amendment — At meeting to confirm & reject — 
Whether allowed.]— See Nos. 3775, 3770, ante. 

3859. Proof of resolution — Apart from entry in 
minute book. — Re Great Northern Salt & 
Chemical Works, Ex p. Kennedy, No. 3854, ante. 

8860. For voluntary winding up — Whether 

certified copy sufficient.] — Boaler v. Southern 
Discount Co. (1894), 58 J. P. Jo. 104, D. C. 

3861. Whether declaration of chairman 

conclusive.] — Arnot v. United African Lands, 
Ltd., No. 3795, ante. 

.\—See 9 also , Nos. 3721, 3793-3794, 

3790-3797, ante. 

3862. Interference by court —Jurisdiction.]— At 

a meeting of a co. regularly convened, resolutions 
were passed removing certain directors for mis- 
conduct, the deed of settlement of the eo. providing 
that such a meeting might remove any diroctor 
“ for negligence, misconduct in office, or any other 
reasonable cause.” Other directors were subse- 
quently elected in their place. A bill was then filed 
by the removed directors to set aside the pro- 
ceedings of the meeting & the election of the new 
directors : — Held : on a motion for an injunction 
to restrain the new directors from acting, the 
expression “ reasonable cause ” in the co.’s deed 
did not refer to such a cause as in a ct. would be 
held reasonable, but only to such a cause as should 


attached to any class of shares, the 
consent of the shareholders affected 
must be obtained by a resolution 
passed by a majority of the share- 
holders of that class holding three - 
fourths of the share capital of that 
class : — Held : a resolution passed by 
six out of the twelve holders of pre- 
ference shares in a co. was not in 
compliance with the sect,, even though 
the six shareholders were the only 
shareholders present or represented 
at the meeting, & though they held 
more than three-fourths of Hie pre- 
ference shares. — Re Arden Coal Co., 
£1922 J S. C. 5UO.--BCOT. 


be deemed reasonable by the shareholders as- 
sembled at a meeting duly convened, &, there- 
fore, the ct. had no jurisdiction to interfere ; nor, 
where no case of direct fraud was proved, to 
determine whether the decision of the meeting had 
or had not been unduly influenced by unfounded 
statements made by persons taking an active 
part in the proceedings. — Inderwick v. Snell 
(1850), 2 Mac. & G. 21(1 ; 2 H. & Tw. 412 ; 19 
L. J. Oh. 542 ; 14 Jur. 727 ; 42 E. R. 83. 

Annotations : — Consd. Dawkins v. Antrobus (1881), 17 Ch. D. 

615. Refd. He llrcsliaiu Life Ahhoc. Soc., Penney *h Cane 

(J 872), 42 L. J. Ch. 183 ; Cannon v. Trask (1875), L. li. 

20 Kq. 669; Hr Langham Skating Rink Co. (1877), 5 

(.'li. JL>. 669 ; Kelly v. National Soc. of Operative Printers 

(1915), 113 L. T. 1055. 

ii. Extraordinary Resolutions. 

See, now, 1908 Act, s. 09 (1). 

3863. Sufficiency of notice — Notice that resolu- 
tion to be passed as extraordinary resolution.] — 

MacConnell v. Prill (E.) <fc Co., Ltd., No. 3755, 
ante. 

3864. Waiver of insufficient notice — Notice may 
be waived by all members present at meeting.] — 
Re Oxted Motor Co., No. 3750, ante. 

Effect of chairman’s declaration that resolution 
carried.] — See No. 3794, ante. 

ili. Special Resolutions. 

See , now , 1908 Act, s. 09 (2). 

3865. Notice of first meeting- Sufficiency — 
Statement that resolution to be passed as extra- 
ordinary resolution.]— Re Penarth Pontoon 
Shipway & Sim* Repairing Co., Ltd., No. 3754, 
ante. 

3805 . ,] — Tj essen v. Henderson, 

No. 3753, ante. 

3867. How majority calculated —Where no poll 
demanded.] — Re Horbttry Bridge Coal, Iron, 
& Waggon Co., No. 3798, ante. 

3868. Effect of special provision in 

articles.] — A co. which has power under its memo- 
randum of assocn. to sell all or any part of its 
business or property to another co. in consideration 
of shares in that co., & also power to distribute 
such shares among its own members, does not 
fulfil the requirements of 1908 Act, s. 192 (1), 
by passing merely an ordinary resolution sanc- 
tioning such a sale & special resolutions providing 
for voluntary liquidation & the mode of dis- 
tribution of the compensation shares. To comply 
with sect. 192 (1) of the Act, there must at least 
be a special resolution authorising the liquidator 
to accept shares as the consideration for the sale. 
In the absence of such a special resolution there 
would be no special resolution to which the 
provision relating to dissentients in sect. 192 (3) 
could apply. 

Semble : a special resolution passed on a show 
of hands — no poll being demanded — by a three- 
fourths majority, as provided by sect. 09 of the 
Act, & subsequently confirmed, is sufficient to 


V. L. R. 36.— AUS. 

PART III. SECT. 30, SUB-SECT. 3.— 

D. (t) Hi. 

o. Misnomer in notice — Effect of.] 
— In a notice of meeting of a co. a 
resolution to be put to the meeting 
was referred to as an “ extraordinary ** 
resolution. In point of fact the resolu- 
tion intended to bo put was a “ epee al •• 
resolution, & at tlio meeting it was 
put & passed as a “ special resolution ” ; 
— Held : the mere fact that it was 
called an ** extraordinary resolution ” 
in the notice did not destroy its 
character of a special resolution so 

P P 2 


n. Ambiguity — Oral evidence ad‘ 
missible to explain .] — Where at an 
extraordinary meeting of shareholders 
a resolution was passed authorising 
the directors to dispose of surplus 
moneys of the co. in a special but 
ambiguous manner : — Held : oral evi- 
dence is admissible to show under 
what circumstances the latter resolu- 
tion was passed, in order to explain the 
latent ambiguity, although the arts, 
of assocn., provided that the minutes 
of the meeting should be conclusive 
evidence of the proceedings at such 
meeting. — W bbtralia Proprietary 
Gold Mining Co. v. Long (1897), 23 
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Sect. 30. — Regulation and management : Sub-sect. 3, 
D.{f) iii., (g) &E-] 

satisfy the requirements of sect. 192 & validate 
the sale, notwithstanding a provision in the co.’s 
arts, of assocn. that every special resolution should, 
unless resolved on without a dissentient, be 
decided by poll. — Etheridge v. Central Uru- 
guay Northern Extension Ry. Co., [1913] 
1 Oh. 425 ; 82 L. J. Ch. 333 ; 108 L. T. 362 ; 29 
T. L. R. 328 ; 57 Sol. do. 341 ; 20 Mans. 172. 

3869. Amendment— At first meeting— Resolution 
as passed not identical with notice.] — Torbock v. 
Westbury (Lord), No. 3776, ante . 

3 g 70 , At second meeting — Whether valid.] 

— Wall v. London & Northern Assets Corpn., 
No. 3775, ante. 

3871. .] — Torbock v. West- 

bury (Lord), No. 3776, ante. 

3872. Interval between meetings — How reckoned 
— Exclusive of days of holding.] — The interval of 
not less than fourteen days required by 1862 Act, 
s. 51, to elapse between the holding of an extra- 
ordinary general meeting passing a special resolu- 
tion & the general meeting confirming such 
resolution must be reckoned exclusively of the days 
of the holding of the two meetings. — Re Railway 
Sleepers Supply Co. (1885), 29 Ch. D. 204 ; 54 
L. .T. Ch. 720 ; 52 L. T. 731 ; 33 W. R. 595 ; 1 
T. L. R. 399. 

Annotations: — Distd. Re Miller’s Dale, etc. Co. (1885), 34 

W. R. 192 ; Ladies’ Dress Assocn. v. Pulbrook (1899), 

08 L. J. Q. B. 871. Refd. Briton Medical, General, & 

Life Assce. Assocn. v. Jones (2) (1889), 61 L. T. 384. 

Mentd. Re North, Ex p. Hasluck, [1895] 2 Q. B. 264 ; 

1L v. Turner, [1910] 1 K. B. 346. 

3873. .] — Under 1862 Act, s. 51, 

there must be an interval of not less than fourteen 
clear days between the meeting at which a special 
resolution— as for instance, for an increase of 
capital — is passed & the meeting confirming the 
resolution. If the interval is less than fourteen 
clear days the statutory defect in the resolution 
only affects the position of the co. & its share- 
holders inter se. & does not concern the creditors. 
Thus, where a director of a co. took shares in new 
capital raised under a resolution passed & con- 
firmed at meetings the interval between which 
was thirteen days only, & the co. afterwards went 
into liquidation : — Held : he was precluded from 
objecting to the validity of the resolution as a 
ground for his removal from the list of con- 
tributories.— Re Miller's Dale & Ash wood Dale 
Lime Co. (1885), 31 Ch. D. 211 ; 55 L. J. Ch. 203 ; 
53 L. T. 692 ; 34 W. R. 192 ; 2 T. L. R. 173, 
C. A. 

3874. .] — Where the resolution 

confirming a resolution by a co. to reduce its 
capital did not comply with the terms of 1862 
Act, s. 51, because there was not an interval of 
fourteen days between the passing of the two 
resolutions, but an order of the ct. had been made 
in accordance with the resolutions under 1867 
Act, s. 11, & the registrar of joint-stock cos. had 
certified the registration of the order, together 
with a minute approved by the ct., in conformity 
with s. 15 of that Act: — Held: the certificate of 
the registrar was conclusive evidence that a special 
resolution to reduce the capital of the co. had been 
duly passed in accordance with 1862 Act, s. 51, & 
1867 Act, s. 9. — Ladies’ Dress Assocn. v. 


Pulbrook, [1900] 2 Q. B. 376 ; 69 L. J. Q. B. 
705 ; 49 W. R. 6 ; 7 Mans. 465, 0. A. 

Annotation : — Consd. Rc Walker & Smith (1903), 72 L. J. Ch. 

572. 

3875. Effect of non-compliance with 

requirements — Creditors not affected.] — Re 

Miller’s Dale & Ashwood Dale Lime Co., 
No. 3873, ante. 

3876. Resolution approved by court.] 

— Ladies’ Dress Assocn. v. Pulbrook, No. 3874, 
ante. 

3877. Confirmation by court — Confined to reso- 
lution validly passed — Company without validly 
constituted members.] — A burial society which 
subsequently conducted life assurance business up 
to a limited amount was registered under Friendly 
Society Act, 1896 (c. 25), & attained to a member- 
ship of 373,000, with an income of £149,000 a year. 
In 1913 a special resolution was passed for the 
conversion of the society into a co. limited by 
shares pursuant to Friendly Society Act, 1896 
(c. 25), s. 71. The objects of the co. under its 
memorandum were restricted to the objects of 
the society immediately prior to the conversion. 
There were no signatories to the memorandum of 
assoen., & no register of shareholders of the co. ; 
nor had any shares been in fact allotted. It was 
estimated that two years might elapse before 
the allotment of shares could be made. In 1914 a 
special resolution of the co. was passed altering & 
extending the object clauses of the memorandum. 
Upon a petition being presented by the co. for the 
confirmation by the ct. of this special resolution : — 
Held : the conversion of the society into a limited 
co. under Friendly Society Act, 1896 (c. 25), s. 71, 
did not involve the simultaneous conversion of the 
members of the society into members of the co., 
& inasmuch as there w ere no members of the co. in 
existence within the definition of 1908 Act, s. 24, 
there was no special resolution properly passed 
which the ct. could confirm, & no such order as was 
asked could be made on the petition. — Re Black- 
burn Philanthropic Assurance Co., Ltd., 
[1914] 2 Ch. 430 ; 84 L. J. Ch. 145 ; 58 Sol. Jo. 
798 ; 21 Mans. 342. 

Effect of chairman’s declaration that resolution 
carried.] — See No. 3794, ante. 

(g) Adjournment. 

3878. What are chairman’s powers.] — National 
Dwellings Society v. Sykes, No. 3784, ante. 

3879. Where authorised by articles — 

Cannot be compelled to adjourn.] — An art. of 
assocn. provided that “ the chairman may with 
the consent of the members present at any meeting 
adjourn the same, etc.” : — Held : upon the true 
construction thereof, the chairman is not bound 
to adjourn a meeting, even though a majority 
of those present desire the adjournment : & he 
can, after rejecting a motion for adjournment, 
declare a provisional agreement specified in the 
circular convening the meeting to be confirmed. 

Semble : such confirmation is not affected by 
any statement of the chairman as to its effect even 
if incorrect. — S alisbury Gold Mining Co. v. 
Hatiiorn, [1897] A. C. 268 ; 66 L. J. P. C. 62 ; 
76 L. T. 212 ; 45 W. R. 591 ; 13 T. L. R. 272, P. C. 

3880. Whether poll can be demanded 

on adjournment — How votes on motion taken.] — 


long as tho statutory provisions as to 
special resolutions were complied with. 
— McCurdy v. Gorrie (1913), 32 
N. Z. L. R. 769.— N.Z. 

p. Irregularly passed — Effect of 
acquiescence .] — A resolution, which 
made an alteration in the arts, of 


assocn. of tho co., was confirmed at a 
meeting held less than fourteen days 
from the date of the meeting at which 
such resolution was first passed. The 
resolution w r as passed in 1895, & since 
that date had been acted upon : — 
Held : although the resolution was 


irregularly enacted the alteration of 
the arts, made by it had been rendered 
valid by the acquiescence & agreement 
of the shareholders shown by the long 
course of acting under it. — Atherton 
v. Plain Creek Central Mill Co., 
Ltd., [1914] 8. R. Q. 73.— AUS. 
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(1) The arts, of assocn. of a co. gave power to the 
chairman at any general meeting of the co., with 
the consent of the meeting, to adjourn the meeting, 

& also provided for taking a poll if demanded by 
live shareholders. At a general meeting of the 
co. the adjournment of the meeting was moved, 
&, on being put, was declared by the chairman, 
who was one of the directors, to be carried. A 
poll was duly demanded, but the chairman ruled 
that there could not be a poll on the question of 
adjournment, & left the room. One of the share- 
holders filed a bill on behalf of himself & all other 
shareholders except the directors, against the 
directors & the co., stating these facts, & alleging 
that the course taken at the meeting was taken in 
collusion with the directors, with a view of stifling 
discussion, & that the directors were intending 
to carry out certain measures injurious to the co. 
without submitting the terms to a general meeting ; 
& praying for a declaration that the conduct of 
the chairman was illegal & improper, & for an 
injunction to restrain the directors from carrying 
out the proposed arrangements without sub- 
mitting them to the shareholders for their 
approval : — Held: on demurrer, the bill could not 
be sustained, inasmuch as it violated the rule laid 
down in Mozleyv, Alston , No. 443(3, post, & Foss v. 
Harbottle , No. 4100, 'post, & asked the interference 
of the ct. in the internal management of the co. 

Qu. : whether on a motion for the adjournment 
of a meeting of shareholders, the votes ought to 
be taken according to the number of shareholders 
or of the shares they represent. — MacDoucall v. 
Gardiner (1875), 1 Oh. 1). 13 ; 45 L. J. Oh. 27 ; 
33 L. T. 521 ; 24 W. It, 118, 0. A. 

Annotations : — As to (1) Consd. Pender v. Lushington (1877), 
6 Ch. D. 70 ; Mason v. Harris (1 870), 1 1 Oh. D. 97 ; Spokes 
v. (Jrosvonor Hotel Co., 11897] 2 Q. B. 124; Wall v . 
London & Northern Assets Corpn (1898), 79 L. T. 249. 
Apprvd. Burland v. Earle, 11902] A. O. 83. Apld. Steele v. 
South Wales Miners’ Federation, [1907] 1 K. B. 361. 
Refd. Duckett v. Clover (1877), 26 W. It. 651 ; Pulbrook 
v. Richmond Consolidated Mining Co. (1878), 48 L. J. Oh. 
65 ; Harbon v. Phillips (1883), 23 Oh. 1). 14 ; Willing v. 
Met. Dist. Ry. (1888), 4 T. L. R. 723 ; Alexander v. 
Automatic Telephone Co. (1899), 68 L. J. Oh. 514 ; Do- 
minion Cotton Mills Co. v. Amyot, [1912] A. C. 546 : 
Hickman v. Kent or Romney Marsh , Sheep -Breeders’ 
Assocn., [1015 J 1 Oh. 881 ; Foster v. Foster, [1916] 1 Oh. 
532. 

Chairman’s powers generally .] — See Sub-scct. 3, 
D. (c), ante. 

3881. What amounts to an adjournment — 
Whether postponement of poll.] — A poll demanded 
at a co. meeting was directed to be taken at a 
future date, but the meeting itself was not ad- 
journed : — Held : the mere postponement of the 
poll was not an adjournment ad hoc of the meeting 
within the meaning of an art-, allowing the lodg- 
ment of proxies 48 hours before a meeting “ or 
adjourned meeting,” but the original meeting 
continued for the purpose of the poll, & no fresh 
X>roxies could be lodged. — Shaw v. Tati Con- 
cessions, Ltd., [1913] 1 Oh. 292 ; 82 L. J. Oh. 
159 ; 108 L. T. 487 ; 29 T. L. 11. 201 ; 57 Sol. Jo. 
322 ; 20 Mans. 104. 

3882. Effect of adjournment — Unfinished busi- 
ness — Date of completion — Date of adjourned 
meeting.] — One of the arts, of assocn. of a limited 
co. provided that a member should not be qualified 
to be elected a director unless written notice of the 
intention in that behalf W'ere given to the co. not 
less than fourteen clear days before the “day 
of election ” of directors. The ordinary general 


meeting of the co. was held on Dec. 10, 1915, at 
which meeting, according to the arts., the two deft, 
directors retired by rotation. The report of the 
directors was not adopted ; there was no election 
of directors, but a committee of shareholders 
was appointed to investigate the affairs of the co. 

& report to a general meeting, & the meeting stood 
adjourned to receive this report. On Feb. 21, 
1916, written notice was given to the co. by a 
shareholder stating that at the adjourned meeting 
he proposed to move the election of four named 
members as directors. The adjourned meeting 
was held on Mar. 10, 1916, to consider the com- 
mittee’s report & to transact the unfinished 
business. The chairman ruled the notice of 
Feb. 21, 1916, to be out of order, & after declaring 
the election of auditors said there was no further 
business & left the chair. Subsequently the share- 
holders appointed a chairman & elected the four 
new directors. On motion by the shareholders 
for an interlocutory injunction to restrain the two 
former directors from acting ; — Held : the day of 
election of directors within the meaning oi the 
art. was the date of the adjourned meeting on 
Mar. 10, 1916 ; the notice of Feb. 21, 1916, was 
in compliance with that art. ; & the first two 
persons elected as directors in lieu of the two who 
retired were duly elected. — Catesby v. Burnett, 
[1916] 2 Oh. 325 ; 85 L. J. Oh. 7-35 ; 114 L. T. 
1022 ; 32 T. L. H. 380. 

E. Minutes . 

3883. Duty to keep — Assumptions where default.] 

— Lie British Provident Life At Fire Assurance 
Society, Lane’s Case, No. 4157, post. 

3884. Signature by chairman — After proceedings 
to wind up — Evidence.] — The arts, of assocn. pro- 
vided that a minute signed by any person pur- 
porting to be the chairman of any meeting of 
directors was to be receivable in evidence without 
any further proof. An entry was made in the 
minute book stating the names of parties & the 
number of shares subscribed for, the name of the 
chairman, who signed the minute, being set down 
for 100 shares. The minute was signed, not 
at the next meeting, but after the proceedings to 
wi-id up the co. : — Held : the minute was primd 
facie evidence against all who were present at 
the meeting, &, in the absence of counter evidence 
showing the incorrectness of the minute, the 
chairman was liable as a contributory for 100 
shares. — He Llanhaery Hematite Iron Ore Co., 
Ltd., Honey’s Case, Stock’s Case (1864), 4 
De G. J. & Sm. 426 ; 4 New Hep. 389 ; 33 L. .J. 
Ch. 731 ; 10 L. T. 770 ; 10 Jur. N. S. 812 ; 12 
W. K. 994 ; 46 E. li. 983, L. JJ. 

Annotations : — Mentd. Anglo Moravian Hungarian Junction 

Ry., Dent’s Case, Forbes’ Cuho (1873), 8 Ch. App. 768 ; 

He Mancha Irrigation Sc Land Co., Hamilton a Cano 

(1873), 8 Ch. App. 548 ; Re Esparto Trading Co. (1879), 

12 Ch. D. 191. 

Compare Part IX., Sect, 9, sub-sect. 6, post. 

3885. Effect of— Minute of resolution appointing 
servant — Not agreement requiring stamp.] — Mills 
v. British Provident Life & Fire Assurance 
Society (1859), 1 F. & F. 007. 

3886. As evidence — Prim& facie evidence — 
Signature out of time.] — He Llanharry Hema- 
tite Iron Ore Co., Ltd., Honey’s Case, Stock’s 
Case, No. 3884, ante. 

3887. Of regularity of meeting & 


PART III. SECT. 30, SUB-SECT. 3.—E. 

q. How prepared.) — He Jennings, 
Ex p. Belfast & County Down Ry. 
Co. (1851), 1 I. Ch. R. 236.— IR. 

r. As evidence — Re-transcribed notes 


— Whether admissible. ] — Minutes of a 
directors’ mooting were taken down 
in shorthand by the solr. for the co. 
& afterwards transcribed & handed to 
the secretary Sc re-transcribed Into the 
minute book. They wero not con- 


firmed at any subseouent meeting. 
The solr. died before the action came 
to trial : — Held : such minutes or 
re-transcribed notes were not ad- 
missible to prove what transpired at 
the meeting in question. — C laud et 
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Sect. 30. — -Regulation and management: Sub-sect* 3, 

E., F. 6c G. ; sub-sects, 4 6b 5.J 

resolutions passed - Onus of proof where entry 
Impeached.] — (1) The chairman of a general 
mooting 1ms primd facie authority to decide all 
incidental questions which arise at such meeting, 
A necessarily require decision at the time, & the 
entry by him in the minute book of the result of 
a poll, or of his decision of all such questions, 
although not conclusive, is primd facie evidence 
of that result, or of the correctness of that decision, 
A the onus of displacing that evidence is thrown 
on those who impeach the entry. 

(2) A corpn. legally holding shares in another 
co. may give a proxy in respect of such shares. — 
lie Indian Zoedonk Co. (1884), 20 Oh. 1). 70 ; 
53 L. J. Oh. 408 ; 50 L. T. 547 ; 32 W. It. 481, 
(■. A. 

3888. ,] — Re Leicester Mort- 

gage Co., Ltd. (1894), 38 Sol. .To. 531, 504. 
Annotation ; — Reid. Ite Omnium Investment Co., [1895] 

2 Oh. 127. 

3889. How far conclusive — Jurisdiction of 

court to consider regularity of notice.] — Betts A 
Co., Ltd. v, Macnauiiten, No. 3758, ante. 

3890. Whether exclusive — Proof of un- 

recorded resolution,] — (1) A co. was registered 
without arts, of assocn. prior to 1908 Act, but 
arts 70, 88, A 91 of Table A of that Act were 
identical with those applicable. At the time 
material there were two directors, A, one only 
being resident in England, it was agreed between 
them that he should carry on the business there 
as sole manager, though no minute was entered 
of a resolution to that elTect. The English 
director subsequently, acting alone, authorised 
the sealing A issue of debentures to pltf. who 
purchased them bond fide . These debentures 
were sealed in the presence of the English director 
A of the secretary only, art. 70 of Table A re- 
quiring the presence of two directors A the 
secretary A they were duly registered as a series 
in accordance with 1908 Act, s. 93 (3): — Held: 
evidence was admissible that the two directors 
had agreed that one should act as a quorum, A, 
though there was no minute of any resolution as 
to that the ct. would presume that a resolution 
to that effect was passed. 

(2) The minutes of a meeting are not exclusive 
evidence of wlmt takes place there. An un- 
recorded resolution may be proved aliunde . — 
lie Like pr oof Looks, Ltd., (Jmney v. Fireproof 
Doors, Ltd., L191GJ 2 Cli. 142 ; 85 L. J. Ch. 444 : 
114 L. T. 994 ; 60 Sol. Jo. 513. 

Compare No. 3397, ante. 

3891. Proof of — Minute confirming previous 
minutes.] — -A pltf., who puts in A reads a minute 
of a board, which confirms certain other minutes 
of a preceding day, is not bound to put in the 
minutes so confirmed. — Bukchall v. Spottis- 
woode (1853), 3 Car. A Kir. 302. 

See, generally , Evidence ; Practice A Pro- 
cedure. 

3892. When secondary evidence admis- 


sible.] — In an action against the directors of an 
intended co., it was proved, in order to let in 
secondary evidence of their minute books, called 
for under a notice to produce, that four months 
before the trial, the late secretary had the books 
in a desk at the office of the co., A that he then 
gave up tho key of the desk to the manager of the 
co., who acted for the directors : — Held : sufficient. 
— Bell v . Francis (1839), 9 0. A P. 66. 

See, generally , Evidence. 

3893. Effect of non-production — Presumption 
as to events at meeting.] — Re British Provident 
Life A Fire Assurance Society, Lane’s Case, 
No. 4157, post. 

3894. .] — Re Fireproof Doors, Ltd., 

TJmney v. Fireproof Doors, Ltd., No. 3890, 
ante. 

3895. Right of members to inspect — Under 

provision in constitution of company — Construc- 
tion.] — The deed of settlement of a joint-stock co., 
formed under 1844 Act, A completely registered 
under that Act, A, afterwards, under 1856 Act, 
contained the following clause : “ the books 

wherein the proceedings of the co. are recorded 
shall be kept at the principal offices of the co., A 
shall be open to the inspection of the shareholders 
every day of the year, etc., “ except on Sundays 
A holidays.” The deed provided that separate 
books should be kept of the minutes of the pro- 
ceedings at the general meetings of the share- 
holders, A of the minutes of the proceedings of the 
directors. A rule nisi having been obtained for a 
mandamus to the co. to grant to a shareholder 
“ inspection of the books of the minutes of the 
proceedings of the said co.” : — Held : on showing 
cause, tho clause gave shareholders only power 
to inspect the book of minutes of the proceedings 
at the general meetings, not the book of minutes 
of the proceedings of the directors. — R. v. Mari- 
quita A New Granada Mining Co. (1858), 1 
E. A E. 289 ; 28 L. J. Q. B. 67 ; 5 Jur. N. S. 725 ; 
7 W. R. 98 ; 120 E. R. 917 ; sub nom. R. v. 
Maraquita A New Granada Mining Co., 32 
L. T. O. S. 195. 

F. Evidence as to Meetings. 

3896. Attendance book — Primft facie evidence of 
attendance.] — In au action against the directors 
of a co. : — Held : a book containing the names of 
members present at the meetings, which showed 
that defts. were present at some of the meetings, 
at one of which a particular thing was done, was 
primd facie evidence that they were present at 
that particular meeting. — Beetiiam v. Cooke 
(1841), 5 J. P. 464. 

Minutes.] — See Sub-sect. 3, E., ante. 

G. Interference by Court. 

3897. When court will interfere— To summon 
meeting — Shareholders empowered.] — Where, 
by the arts, of assocn. of a co., the directors, A in 
the alternative a certain portion of tho shareholders, 
can summon a meeting of the co., the ct. will not 


v. Gold EX Giant Mines, Ltd. (1909), 
15 B. C. R. 13.— CAN. 

«. Whether exclusive.] — Sect,. 

121 of Cos. Clauses Consolidation 
(Scotland) Act, 1815 (c. 17), which 
makes tlio entries of minutes of meet- 
ings signed by the chairman thereof 
evidence, does not exclude other 
evidence of the fact. It is competent 
for tho co. to prove what wuh done at 
those meetings by other evidence. — 
Indus v. Great Northern liy, Co. 

Sr 1 .?. 62 Vi 4 He - 434 > 1 Stu. M. A 1*. 

749.— SCOT, 


3892 i. Proof of — When secondary 
evidence admissible.] — The only evidenco 
of certain calls having been made was 
contained in a minute book which 
could not be produced though search 
had been made for it in the office of 
the co. & in certain els. where it had 
boon produced : — Held : secondary 
i evidence of the contents of tho ininuto 
j book was improperly rejected. — Ross 
{ v. Machak (1885), 8 O. li. 417. — 

! CAN. 

1 t. Impeachment of — Barden of 
I proof. ] — The burden of showing that 


minutes do not correctly record the 
proceedings of direotors lies exceedingly 
strongly on those who assert that they 
do not . — Rc Mystery Flat Gold- 
Dreduing Co., Ltd. (1900), 19 

N. Z. L. R. 839.— N.Z. 

PART III. SECT. 30, SUB-SECT. 3.— G. 

a. When court will interfere — On 
interlocutory motion .) — A circular wus 
issued convening an extraordinary 
general meeting of tho co. at which 
resolutions were to be proposed altering 
tho arts, of assocn. An action having 
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order tho directors to summon a meeting for the 
general purposes of the co. — MacDougall v. 
Ga^ 1 ^ (1875), 10 Oh. App. 000 ; 32 L. T. 053 ; 

w • XV# OiOj L| Jj# 

Ann°taiion Refd. Channel Collieries Trust v. Dover St 

Margarets & Martin Mill Light Ry “[19™ 2 Ch 11 ) 1 .' 

3898. - To prevent circulation of reports with 
notices.] — Matabeleland Co., Ltd. v. British 
South Africa Co. (1893), 10 T. L. R. 77. 

3899. To prevent meeting being held— On 

interlocutory motion.] — A case must bo a very 
strong one to induce the ct. to stop a meeting of 
shareholders, especially on an interlocutory 
motion (8 arc ant, J.). — Last v. Buller & Co., 
Ltd. (1919), 30 T. L. R. 35. 

3900. On particular day — To prevent 

use of voting powers— Annual general meeting.]— 

Although the ct. will not interfere with the powers 
& duties of directors in their management of the 
internal affairs of a co., directors will be restrained 
from fixing a particular date for holding the 
annual general meeting of the co. for the purpose 
of preventing shareholders from exercising their 
voting powers.— Cannon v . Trask (1875), L. li. 
20 Eq. 009 ; 44 L. J. Ch. 772. 

3901. To exercise voting powers im- 

properly acquired.] — Punt v. Symons & Co., Ltd., 
No. 3097, ante . 


3902. Meeting summoned by irregular 

resolution of directors — Delay in application.] — 

Browne v. La Trinidad, No. 3768, ante. 

3903. Meeting incapable of binding 

company.]— Harper v. Paget (1870), cited 44 
Ch. 1). 329. 


Antwtalion : — Apld. Farrar t\ Coopor (1890), 44 Ch. D. 323. 

To interfere with chairman’s ruling.]— See 

Sub-sect. 3, D. (c), ante . 

3904. Who may apply — Application by single 
shareholder on behalf of all— Application not in 
name of company.] — MacDougall v. Gardiner, 
No. 3880, ante. 


Sub-sect. 4. — Commencement of Business. 
Sec, now , 1908 Act, s. 87. 

3905. When entitled to commence — Where no 
special provision in articles— Two-thirds of capital 
subscribed.] — Macdougall v. Jersey Imperial 
Hotel Co., Ltd., No. 3945, pod. 


3900* Where special provision of articles — 
Shares to be allotted — Condition precedent.] — 

Peirce v . Jersey Waterworks Co., No. 4101, 
post. 

3907. Representation In prospectus — 

Amount of issue — Small proportion of issue sub- 
scribed.] — The Z. co. issued their prospectus 
stating their proposed capital as £500,000 in 
25,000 shares, the first issue to be £250,000. 
Pltf. applied for 200 shares & paid the deposit, 
but afterwards discovered that not more than 
900 shares, including those allotted to him, had 
been applied for & allotted, with which capital 
the directors proposed to commence business on a 
more limited scale. Pltf. applied to the co. to 
have his name removed from the register, & to have 
his deposit returned, which was refused : — Held : 
on demurrer to a bill filed by pltf. against the co., 
the co. was not justified in commencing business, 
& pltf. was entitled to a return of liis deposit, & 
to have his name removed from the co.’s register. — 
Elder v . New Zealand Land Improvement Co., 
Ltd. (1874), 30 L. T. 285. 

Annotation : — Mentd. lie Liverpool Household Stores 

Assoen. (1890), 59 L. J. Ch. 010. 

3908. Of minimum subscription — No 

offer of shares to public.] — McMijllon v . North 
Kalguri Co., Ltd. (1901), 45 Sol. Jo. 787. 

Contracts entered into before company entitled 
to commence business.] — See Eos. 4207, 4208, post. 

Non-commencement of business as ground for 
winding up.] — See Sect. 30, sub-sect. 2, B., po.s t. 

Grounds for winding up generally.] — See Sect. 
30, sub-sect. 2, post . 


Sub-sect. 5. — Returns to Registrar. 

See 1908 Act, ss. 20, 88, 281 . 

3909. Effect of signature — Notice of contents— 
List of members.] — A., a shareholder in a co., 
having held 500 shares, &, as he allegod, forfeited 
490, brought an action against the co. for service 
for a given sum. The co. pleaded, but did not 
plead any set-off, & aft erwards withdrew the pleas. 
A. entered up judgment & took out execution 
against B., one of the directors, who obtained 
time on giving a promissory note. He alleged 
that at the time he gave it he did not know that 
A. was a shareholder, or had forfeited shares, & 


been commenced by shareholders the 
et. granted an interlocutory injunction 
against proposing the resolutions 
objected to at the extraordinary 
general meeting. — J ackson v.Munbter 
Bank (1884), 13 L. R. Ir. 118.— IR. 

PART III. SECT. 30, SUB-SECT. 4. 

b. When entitled to commence — 
Where special provision of articles — 
Formal resolution unnecessary.] — Bel- 
fast & Ulster Brewing Co. v. 
Trimble (1872), 9 Se. L. R. 604.— 
SCOT. 

o. — — Discretion of direc- 

tors .] — Iho arts, of assoen. of a co. 
provided *. “the co. notwithstanding 
that the whole number of shares in 
the capital may not be subscribed for 
or issued, may commence & carry on 
business when, in the judgment of the 
directors, a sufficient number of shares 
Bhall have been subscribed for to 
justify them in so doing.” After 
publication of the first balance -sheet, 
which showed a loss on the year’s 
working, an action was raised by a 
shareholder, whoso shares had been 
allotted to him after the incorporation 
of the co. to have A., & other persons, 
who were directors of the co. at the 
date of allotment, ordained to accept 
a transfer of these shares & to repay 


him tlio amount of his subscription. 
He averred that at the date of allot- 
ment no sufficient capital had been 
subscribed to justify defenders pro- 
ceeding to allotment or commencing 
business ; that they had done so 
recklessly & negligently, & without 
exercising any judgment in the matter, 
& that they had acted ultra vires &, in 
breach of their duty to pursuer : — 
Held : the action Was irrelevant. — 
Brown v. Stewart (1898), 1 F. (Ct. of 
Sees.) 316 ; 36 Sc. L. R. 221.— SCOT. 

d. Where no statutory pro- 

vision — Fifty per cent, of capital sub- 
scribed.] — The Act of incorporation of a 
co. provided for the issue of letters 
atent ou half the capital of the co. 
eing subscribed, though no express 
provision was made as to when the 
co. should commence business ; but 
pltfs. had commenced business with 
deft. *s full knowledge, & he was, in 
fact, elected & acted as a director & 
never resigned his position as such : — 
Held : the directors were warranted 
by tho Act in commencing business, 
one-half tho stock being subscribed, 
& in making the necessary calls 
therefor. — Lake Superior Naviga- 
tion Co. r. Morrison (1872), 22 C. P. 
217.— CAN. 

•. Construction of charter.] — 


Seed. IS of the co.’s charter read : 
“ This co. shall not commence opera- 
tions until 50 per cent, of its capital 
stock is subscribed, & 25 per cent, of 
such subscription paid up ” : — Held : 
the words “ commence operations ” 
were not intended to prevent calls 
being made on stock subscribed for, 
nor to prevont the board of provisional 
directors creatod by the Act from doing 
any acts for & in tho name of the 
co. within their powers so long as 
such nets fell short of what might 
properly bo termed “ commencing 
operations ” ; & the subscription & 

payment called for by tho sect, were 
not made a condition precedent to 
tho creation of a body corporate, but 
were intended as a limitation upon the 
power of the co. to commence opera- 
tions until the pro -requisite was com- 
plied with. — North 8 yd key Mining 
& Transportation Co. v. Greener 
(1898), 31 N. S. R. 41.— CAN. 

PART III. SECT. 30, SUB-SECT. 5. 

f. Duty to maJce — 'Annual etum 
of members — No quorum at ordinary 
general meeting.] — Deft. co. was a oo. 
limited by shares, & incorporated & 
registered at A. under Cos. Act, 1882. 
Thero were eight shareholders in the 
co., 8c tho secrotary duly notified the 
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30. — Regulation and ma n agement : 

he alleged that A. was indebted on his 500 shares 
in more than the sum claimed ; but he had signed 
a return under 1844 Act stating, among other 
things, that A. had held 500 shares, but had 
forfeited 490 : — Held : he had no equity to 
restrain an action brought by A. on the promissory 
note. — H ammond v. Ward (1855), 3 Drew. 103 ; 
3 W. R. 185 ; 61 E. R. 842. 

3910. Sufficiency of — Shareholder’s name mis- 
spelt.] — The name of a shareholder in a joint- 
stock co. was Robert Easton Yelland ; he was 
returned & registered at the joint-stock cos. 
registry office by the name of Robert Eastern 
Yelland : — Held ; the misnomer was immaterial. — 

Merchant Traders’ Ship, Loan, & Insurance 
( to., Yelland \ s Case (1852), 5 Do G. & Sm. 395 ; 19 
L. T. O. 8. 30 ; 64 E. R. 1169 ; on appeal sub nom . 
Re Port of London 8hjp Owners Loan & 
Assurance Co., Ex p. Yelland, 21 L. J. Oli. 852, 
L. J J. 

Annotatio?is : — Mentd. Re Great Cambrian Mining & 
Quarrying Co., Hawkins* Case (1850), 2 K. & J. 253 ; 
He Great Cambrian Mining & Quarrying Co., Richardson’s 
Case (1850), 4 W. R, 670 ; lie Electric Telegraph Co. of 
Ireland, Cookney’s Case (1858), 20 Beav. 6 ; New Bruns- 
wick & Canada Land & By. v. Muggoridge (185 l J), 4 
JL & N. 580 ; New Theatre Co., Bloxam’s Case (1804), 
33 Bcav. 529. 

3911 . Shares issued credited as paid up — 

Return misleading though not fraudulent.] — The 

G. co. bought the business of another co., taking 
over all the assets, the agreement stating that 
10,000 shares, the nominal capital of the old co., 
were to be treated as paid up. In the return to 
the registrar the summary stated that there were 
10,635 shares, a call of 10s. made on each share ; 
total calls paid, £4,481 ; calls unpaid, £836, etc. 
On a summons under 1862 Act, s. 27, for default 
in not forwarding a summary : — Held : t he co. 
were rightly convicted, though the misrepresenta- 
tion was not fraudulent, as the return was mis- 
leading, & purported that calls had been made on 
each of 10,000 shares, etc. — Grosvenor Rank 
Co, v. Boaler (1885), 49 J. P. 774. 

Annotation : — Const! . lie Briton Medical & General Life 
Assocn. (1888). 39 Oil. D. 61. 

3912. Substantial accuracy.] — According 

to the true construction of 1862 Act, s. 26, the 
forwarding to the registrar of joint-stock cos. of a 
list of members & summary which upon the face 
of them purport to satisfy the requirements of the 
Act, is not a sufficient compliance with that sect, 
unless such list & summary are in accordance 
with the facts ; & a metropolitan police magistrate 
lias jurisdiction upon a summons for penalties 
under sect. 27 to inquire into the truth or falsehood 
of the statements contained in the list <fc summary 
so forwarded, & is not precluded from hearing 
evidence on the complaint brought before him 
merely by the circumstance that the list and si 


mary are in accordance with the co.’s register. 
Such register is only primd facie evidence of 
certain matters, & upon evidence that it contained 
fictitious entries the magistrate would be justified 
in disregarding such entries, & in treating a sum- 
mary based upon them as false & misleading. 
But questions of nicety as to the title to shares 
& the right to be on the register cannot properly 
be determined by a magistrate upon such a 
summons, & with reference to such questions 
he ought to accept the co.’s register as practically 
conclusive . — Re Briton Medical & General 
Life Assocn. (1888), 39 Ch. D. 61 ; 57 L. 3. Oh. 
874 ; 59 L. T. 134 ; 37 W. R. 52 ; 4 T. L. R. 531. 

3913. Balance-sheet — Valuation of assets.]— 

Resps., a public co., forwarded to the registrar 
a balance-sheet, purporting to be in compliance 
with 1908 Act, s. 26, which, in the statement oi 
assets, set out the following particulars : “ Good- 
will, trade marks, machinery, furniture, & fixtures : 
£100,000. Goodwill & trade marks at the sum 
at which t-licy were taken over by the co. 
Machinery, furniture, & fixtures at cost, less de- 
preciation ” : — Held : this balance-sheet did 
not comply with the requirements of 1908 Act, 
s. 26 (4) ; (1) because it stated that different 

parts of the fixed assets had been valued in 
different ways & did not state the separate values 
of those parts ; (2) because it ought to state the 
separate values of the tangible & intangible fixed 
assets. — Galloway v. Schill, Seeboiim <fc Oo., 
Ltd., 11912] 2 K. B. 354 ; 81 L. J. K. B. 752 ; 106 
L. T. 875 ; 76 J. I\ 298 ; 28 T. L. R. 400 ; 19 
Mans. 199. 

See, 1908 Act, s. 26. 

3914. Duty to make — Annual return of members 
— Where no general meeting held.]— Applt. was 
convicted upon an information alleging that he 
being a director of a co. subject to 1862 Act, which 
made default in complying with the provisions 
of that Act with respect to forwarding such list 
of members & summary as are mentioned in 
sect. 20 of that Act to the registrar of joint-stock 
cos., & continued such default for the space of 
160 days up to & including Feb. 25, 1875, know- 
ingly & wilfully did authorise & permit such 
default. At the hearing it was proved that applt. 
was one of the directors when the co. was formed in 
1851, & that he continued to be a director in 1856. 
Ho was the holder of a large amount of shares,^ <fc 
the number of shareholders was only seven. The 
solr. for applt. declined to produce the minute 
book, although notice to produce it had been 
served directed to the co. <fc its secretary. No 
evidence was given that the co. had ever held any 
general ordinary meeting. No list of members or 
summary , as required by 1862 Act, s. 26, was 
forwarded iri 1874 : — Held : applt. was rightly 
convicted ; for (1) the primary object of sect. 20 


shareholders, in writing, that tho 
ordinary general meeting of the co. 
would be held on Dec. 6, 1910. Only 
four members attended at the time 
& place appointed &, as tho quorum 
of five members required by the arts, 
of assocn. was not present, the meeting 
was adjourned to tho following day. 
There was no quorum present at the 
adjourned meeting, & this meeting 
was accordingly adjourned sine die , 
undor art. 42. Tho secretary of the co. 
prepared a list of the persons who wore 
members of the co. on tho fourteenth 
day after Dec. 6, 1910, giving such 
particulars as arc required by Cos. Act, 
1908, s. 101, & forwarded the list to 
registrar within seven days thereafter. 
The registrar refused to accept the 
list, on the ground that no ordinary 
general meeting of tho co. had been 


held, & that therefore tho list was not 
the list of persons who were members 
of tho co. on tho fourteenth day after 
the ordinary general meeting of tho co. : 
— Held : t he annual ordinary general 
meeting of the co. had been duly hold 
upon Dec. 6, 1910, & the returns re- 
quired by sect. 101 of the Act had been 
duly made. — Fletcher v. New Zea- 
land Glue Co., Ltd. (1911), 31 
N. Z. L. R. 129.— N.Z. 

g. Fjrtra - provincial company — 
Failure to render statutory returns — 
Whether validity of company's contracts 
within the province affected by the 
default.] — Pltfs., a co. incorporated 
under the laws of Illinois, & having 
their head office in Chicago, sought to 
recover damages against deft, for 
breach of a contract made at Halifax, 


Nova Scotia. By 11. >S. N. S. 1900, 
c. 127, s. 18, it is provided that every 
co. not incorporated in the province, 
shall appoint a resident manager or 
agent, & that such eo., before beginning 
business in the province, shall transmit 
to tlio provincial secretary a statement 
under oath giving certain particulars : 
— Held : non-compliance with tho 
provisions of tho statute did not 
render invalid contracts entered into 
by tho co. within the province, > or 
prevent tho co. from recovering 
thereon. — American Hotel & Supply 
Co. v. Fairbanks (1906), 2 E. L. It. 
345 ; (1907) 3 E. L. It. 104; 41 

N. S. It. 444.— CAN. 

h. Cancellation of charter — For 
failing to make statutory return — Pro- 
cedure.}— An order in council purport- 
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was to secure the sending in of the list & summary 
Once a year, & the enactment as to the time of 
sending in the same was merely directory ; (2) 
there was evidence that applt. continued to be 
director ; & (3) there was evidence that applt. 
knowingly & wilfully permitted the co.’s default. 

In my judgment, there is primd facie evidence 
that he “ knowingly & wilfully ” permitted the 
default upon the part of the co., for a director is 
one “who directs ” the proceedings of the co. 
No step can be taken & no omission can occur in its 
management without his having the power to 
raise an objection. He is therefore primd facie 
responsible for any default on the part of the co., 
& the burden of proof lies upon him to show that 
the failure to do what was required of the co. 
happened without any blame attaching to him 
(Lord Coleridge, C.J.). — Edmonds v. Foster 
(1875), 45 L. J. M. C. 41 ; 33 L. T. 690 ; 40 J. 1\ 
151 ; sub nom . Edmunds v. Foster, 24 W. It. 
368. 

Annotations: — As to (1) Dbtd. II. v. Newton (1879), 48 

L. J. M. C. 77. As to (2) Refd. It. v. Lawson, [1905 J 1 

K. 13. 541. As to (3) Reid. Park v. Lawton, [1011 J 1 

If 13 588 

3915, By 1867 Act, s. 39, 

every co. formed under 1862 Act must hold, under 
a penalty, a general meeting within four months 
after its memorandum of assocn. is registered. By 
1862 Act, s. 26, every co. under that Act must, 
within fourteen days after the first ordinary 
general meeting, make out a list of its members, 
A forward the same to the registrar of joint-stock 
cos. within a further period of seven days, subject 
to a penalty of £5 per diem in default. On a 
summons taken out against a co. for not having 
forwarded a list of members as aforesaid, the 
magistrate decided that it was necessary for com- 
plainant to prove that the first ordinary general 
meeting had been held, & on failure of such {>roof, 
dismissed the summons : — Held : the magistrate 
was right ; for the date of the general meeting 
formed a tempus a quo from which the period of 
fourteen & seven days was to run; & it could not 
be presumed against the co. that a general meeting 
had been duly held. — It. v. Newton (1879), 48 
L. J. M. 0. 77 ; 43 J. P. 351, D. C. 

Annotation : — Refd. Park v. Lawton, [1911] 1 K. 13. 588. 

3916, Liability for default — Director — Onus of 
proof.] — Edmonds v . Foster, No. 3914, ante . 

3917, Secretary — Manager de facto.] — 

(1 ) By 1862 Act, s. 49, a general meeting of every 
co. under this Act shall bo held once at least in 
every year : — Held : the word “ year ” means the 
period of time commencing on Jan. 1, & ending 
Dec. 31, & not the period of twelve months com- 
mencing from the day of registration of a co. 

(2) Applt. was the secretary of a co. registered 
under 1862 Act. The arts, of assocn. did not 
provide for the appointment of a manager, & 
none had been appointed. At a meeting of 
directors in 1872, applt. reported that he had called 
a general meeting of the shareholders ; & in 1874 
he had, in a letter to the directors, stated that 


unless certain contracts were carried out he should 
feel it his duty to summon a general meeting of 
shareholders. No ordinary general meeting of 
shareholders had been held in 1873, & no list of 
shareholders had been forwarded to the registrar 
in compliance with 1862 Act, s. 26, & applt. had 
not taken any steps to cause a meeting to be held 
in 1873. Ho was convicted on an information 
charging him, as manager, with authorising a 
default in forwarding a copy of the list of share- 
holders to the registrar in 1873 : — Held : the 
conviction ought to be allirmed : for there was 
evidence that applt. was manager de facto , & 
therefore a manager within sect. 26 ; & as he took 
no steps in 1873 to call a meeting, & thereby made 
it impossible for him to forward to the registrar 
a list of the members, there was evidence that he 
had knowingly & wilfully authorised a default 
within sect. 27. — Gibson v. Barton (1875), 
L. R. 10 Q. B. 329 ; 44 L. J. M. C. 81 ; 32 L. T. 
396; 39 J. P.628; 23 W. R. 858, D. C. 

Annotations : — As to (2) Consd. R. v. Lawson, [1905] 1 K. B. 

541. Refd. Edmonds v. Foster (1875), 45 L. J. M. C. 41 ; 

He Canadian Land Reclaiming & Colonising Co., Coventry 

8c Dixon’s Case (1880), 14 Cli. D. 660 ; lie Western 

Counties Steam Bakeries & Milling Co., [1897] 1 Ch. 617 ; 

Park v. Lawton, [1911] 1 K. 13. 588. 

3918. Default — Wilful continued neglect.] — 

Dort£ v. South African Super- Aeration , 
Ltd. (1904), 20 1\ L. R. 425, D. C. 

Annotation: — Refd. I ’ark v. Lawton, [1911] 1 K. B. 588. 

3919. Knowingly & wilfully authorises default — 
Neglect to call annual general meeting.] — Edmonds 
v . Foster, No. 3914, ante . 

3920. .] — Gibson v. Barton, No. 3917, 

ante. 

3921. — Return filed early In following 

year.] — Dort6v. South African Super- Aeration, 
Ltd. (1904), 20 T. L. R. 425, D. C. 

3922. .] — The direction in 1908 Act, 

s. 26 (1), to every co. to make out & forward to 
the registrar of cos. “ a list of all persons who, on 
the fourteenth day after the first or ordinary 
general meeting in the year, are members of the 
co.,” & also a summary as to the capital & shares 
of the co., is mandatory ; & the obligation to 
forward the list every year is independent of 
whether or not the ordinary general meeting of the 
co. is held in the year. Therefore, where tlio 
directors of a co. are summoned under 1908 Act, 
s. 20 (5), for knowingly & wilfully permitting 
default to be made by the co. in conqplying with 
the requirements of sect. 26, it is no defence for 
them to set up that the holding of the ordinary 
general meeting of the co. is a condition precedent 
to the obligation to send in the list arising, & that 
as the meeting had not been held the list of 
members could not bo sent in, when they were 
themselves parties to the meeting not being held. — 
Park v . Lawton, [191 1 ] 1 K. B. 588 ; 80 L. J. K. B. 
396 ; 104 L. T. 184 ; 70 J . P. 163 ; 27 T. L. R. 192 ; 
18 Mans. 151, D. 0. 

Annotation: — Refd . Hie Consolidated Nickel Mines, [1914] 

1 Ch. 883. 


ing to revoke the charter of a co., 
which is not a land co., on the ground 
that it had failed to comply with Cos. 
Act, It. S. M . c. 35, s. 80, which 
requires a co. to make out annually 
a summary of its affairs, is a nullity, 
as the only power conferred by the Act 
to cancel a co.’s charter is to be found 
in sects. 77 & 78. Sect. 78 provides 
for cancellation of the co.’s charter 
upon the application of the co., & 
sect. 77 applies only to land cos. — 
He Stanley Mineral Springs Co. 
(1916), 10 W. W. It. 1368. — CAN. 

k. He mission of penalties — On 


terms. 1 — In an action against an 
incorporated co. & its secretary to 
recover $12,700 as penalties incurred 
under Cos. Act, R. S. O. 1914, c. 178, 
s. 135, for not making returns to the 
Govt., it appeared that pltf. had been 
induced by force & fraudulent state- 
ments of a broker acting for the co., 
to pay $3,000 for shares in the co. 
On the returns being rendered, applica- 
tion was made by deft, to tho A.-G. to 
romit the penalties ; this was refused. 
Defts, then applied to a judge in ct., 
& an order was made, under seel. 6 
of tho Act, remitting the penalties. 


upon terms that defts. should repay 
to pltf. tho money received from her 
for the shares, with interest at 6 per 
confc., & her costs as between solr. & 
client of both actions & the proceedings 
before the A.-G. — Seagram v. Pneuma 
Tubes, Lti>. (1917), 40 O. L. R. 301. — 
CAN. 

1. llctums to provincial secretary — - 
Liability for default . ] — The secretary 
of a oo., as well as the oo, itself, which 
was incorporated under Ontario Cos. 
Act, 2 Geo. V. c. 31, by letters patent 
issued in 1913 : — Held : liable for 
penalties incurred under sect. 134 (6 
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Seel. 30. — Regulation and management: Subjects, 
5 tfc 0, A. & R. ; sub-sect. 7, A.] 

3023. Omission to make return — Whether con- 
tinuing offence.] — A co. made default under 1802 
Act, s. 20, in the years 1877, 3879, 1880, 1881, & 
1882 \~-Held : it was a continuing offence, & 
penalties under sect. 27 could be recovered for 
default made in each year for a period not extend- 
ing over more than six months. — It. v. Catholic 
Life & Fire Assurance & Annuity Institution, 
Ltd. (1883), 48 L. T. 075 ; 47 J. P. 503, D. C. 

3924. Proceedings on default — Jurisdiction of 
magistrate — Return forwarded primd facie com- 
plying with statutory requirements.] — Re Briton 
Medical & General Life Assocn., No. 3912, 
ante. 

3925. “ Criminal cause or matter ” — Dis- 

charge of mandamus to magistrate— Appeal.] — 

A magistrate having refused to issue a summons 
under 1802 Act, s. 27, against a co., to recover 
penalties for default in forwarding a list of its 
members as required by sect. 20 of the Act, the 
Q.B. Div. granted a rule nisi for a mandamus 
directing him to hear & determine the application 
for a summons. The rule was by a subsequent 
order of the ct. discharged. On appeal against 
t his order : — Held : the application to the magis- 
trate for a summons against the co. was a criminal 
proceeding, & therefore the judgment of the 
Q. B. Div. was a judgment in a “ criminal cause 
or matter” within Jud. Act, 1873, s. 47, & no 
appeal would lie. — It. v. Tyler & International 
Commercial Co., [1891] 2 Q. B. 588 ; 01 L. J. M. C. 
38 ; 05 L. T. 002 ; 50 J. P. 118 ; 7 T. L. R. 720, 
0. A. 

Annotations :-—Refd. Park v. Royalties Syndicate, [4912] 1 

K. 1}. 330 ; It. v. Garrett, Ex p. Shari, [1917] 2 K. B. 99. 

Mentd. R. o. Young, etc., London JJ. (1891), Cl L. J. M. C. 

4 ‘2 ; ltayson v. South London Tram Co. (1893), 69 L. T. 

491 ; Southport Corpn. v. llirkdale U. D. U. (1897), 76 

L. T. 318 ; Mousell v. h . & N. W. Ry., [1917 1 2 K. B. 836 ; 

Gri tilths v. Studobakcrs (1923), 87 J. J\ 199. 

Sec, generally, Crown Practice, Vol. XVI., 
pp. 340, 347. 


Sub-sect. 


0. — Accounts and Inspection. 


A. Accounts. 


3926. On what principles to be kept — Trading 
company.) — (1 ) A banking co. which had a nominal 
capital of £1,000,000 divided into 100,000 shares 
of £10 each, had issued all its shares, the sum of 
£5 having been paid on each share, which thus 
constituted a paid-up capital of £500,000. The 
co. sold a part of its business for £875,000, realising 
thereby a net profit of £205,000 after bringing 
the £500,000 into account, & after making certain 
payments to the purchasers : — Held : the co. 
was justified in carrying the £205,000 to the profit 
& loss account, & applying the same as dividends, 
the capital of the co., being intact. 

(2) Principles on which the accounts of a trading 
co. should be kept stated. — Lubbock v . British 
Bank of South America, [1892] 2 Ch. 198 ; 01 
L. J. Ch. 498 ; 07 L. T. 74 ; 41 W. R. 103 ; 8 
T. L. R. 472. 


Annotations : — As to { 1) Folld. Foster v. New Trinidad Lake 
Asphalt Co., [1901] 1 Ch. 208. Apld. Cross v. Imperial 
Continental Gas Assocn., [1923] 2 Ch. 653. Refd. Vornoi 
r. General & Commercial Investment Trust, [1894] 2 
V h, ..? 3 S ; J?e National Bank of Wales, [1899] 2 Ch. 629 ; 

Todlie. Holt v . Croker (1922), 91 L. J. Ch. 346. As U 
u) Kem. Verncr v. General & Commercial Investment 
Trust, [1894] 2 Ch. 239. 


Right of inspection — By members .] — See No. 
1209, ante. 

By auditors .] — See No. 3662, ante . 

3927. Failure to comply with regulations — 
Effect on transferors of shares.] — By the terms 
of a deed of settlement of a joint-stock co., it was 
provided that whenever any shares should be 
transferred to a new holder, the responsibility of 
the previous holder in respect of such shares should 
cease, but that he should not be released from his 
proportion of losses, if any, sustained by the co. 
up to the period of his ceasing to be such share- 
holder. It was also provided that the directors 
should at every half-yearly meeting produce a 
balance-sheet of the affairs of the co., which they 
never did. Upon the winding up of the co. : — 
Held : a transfer of shares waB liable in respect of 
losses that accrued prior to the date of the transfer. 
— Re Portsmouth Banking Co., Helby’s, 
Stokes’, & Horsey’s Cases (1866), L. R. 2 Eq. 
167 ; sub nom. Re Portsmouth, Portsea & 
Gosport Banking Co., Horsey’s Case, Stokes’s 
Case, Helby’s Case, 14 L. T. 47 ; 14 W. R. 417. 

3928. Interference by court — Account regularly 
stated & approved by shareholders.] — (1) In Feb. 

1845, pur. took shares in a co., at a public meeting 
of all the shareholders, duly convened in Jan. 

1846, when the co.’s accounts were stated & 
adopted it was resolved that the co. should bo 
dissolved, & that a dividend should be returned. 
Pltf. did not attend the meeting, but he received 
due notice of the dividend by letter in Fob. 1846, 
& refused to accept it. Borne of the shareholders 
who received the dividend gave receipts & others 
executed a deed of release. In Feb. 1849, pltf. 
filed a bill on behalf of himself & all others the 
subscribers & shareholders, except defts. & all 
others, if any, of the subscribers & shareholders 
who had received payment, against the directors 
& one other shareholder, who was sued as repre- 
senting all those who had received payment, 
praying for a general account, & for specific relief 
as to certain sums charged to have been impro- 
perly applied by the directors : — Held : inasmuch 
as pltf. had failed upon the evidence to show 
improper conduct, had received full notice of the 
dividend, & had acquiesced for three years he was 
not entitled to the relief prayed, the bill was 
dismissed with costs. 

Semble : (2) the principle of allowing an 

individual to represent a class cannot be applied 
to the case of a suit which seeks to disturb a settle- 
ment & release, executed by the great majority 
of members of an assocn. upon the footing of a 
stated account ; (3) where an account has been 
regularly stated & approved by a majority of 
shareholders in an assocn., the ct. will not on 
light grounds, unless the statement of the account 
be withheld, or fraud or error can be shown, permit 
the account to be disturbed at the instance of an 
individual member. — Stupart v. Arrowsmith 
(1856), 3 Sm. & G. 176 ; 25 L. J. Oh. 153 ; 26 
L. T. O. S. 290 ; 2 Jur. N. S. 153 ; 4 W. R. 219 ; 
05 E. Ii. 613. 

3929. False or fraudulent accounts — What 
amounts to fraud — Erroneous method of keeping — 
No evidence of fraud.] — In an action against the 
secretary, the solr., & several of the directors of a 
joint-stock co. for false & fraudulent representa- 
tions, by which, as pltf. alleged, he had been 
induced to take shares, the representations being 
in the prospectus & balance-sheet as to profit 


of f ho Art by reason of default in 
tanking out & transmitting to the pro- 
vincial secretary, on or before Feb. 8, 
in the years 1915 & 1916, tbo summary 


statement prescribed by sect. 124 (1-5) 
of the Act. — Seagram v. Pnkuma 
Tubes, Ltd. (1918), 43 O. L. K. 513. — 
CAN. 


PART III. SECT. 30, SUB-SECT. 6.— A* 

m. Entries in account - book — 
Primd fade presumption.) — The 
account-books of a co. aro the accounts 
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“ deduced from actual working,” & a divdend 
declared as arising out of such profit so derived ; 
& the two fundamental facts on which the repre- 
sentations of profit were based, the supply of the 
raw material, & the cost of it, being falsified, & 
the accounts being altered so as to conceal the 
falsification, & also so as to bring into the year’s 
account only a portion of the preliminary ex- 
penses : — Held : though the latter alone, or any 
error in the mere mode of keeping the accounts, 
would not be evidence of fraudulent representation, 
the falsification of facts & figures was so, as against 
any of defts. who were aware of the issue of the 
prospectus, but semblc : not against those who 
merely had the means of knowledge. — Bale v. 
Cleland (1861), 4 F. & F. 117. 

3930. Misleading balance-sheet.] — 

In an action against directors of a joint-stock co. 
for fraudulent representations, the question being 
whether the “ capital ” & the “ balance ” stated 
in a balance-sheet meant “ capital paid-up & 
balance of profit,” it aj>peared that the books 
were kept, & the balance-sheet prepared, in the 
usual way, & that the balance-sheet tallied with 
figures in the books, & that persons acquainted 
with business would not understand the balance- 
sheet in the sense imputed — in which, it was 
admitted, it was not true, but in another sense 
in which it would be proved by the books, which 
pltf., who was a man of business, might have 
inspected : — Held : assuming this to be so, there 
was no ground to sustain the action. — S mith v. 
Clencii (1865), 4 F. & F. 578. 

3931 . Loss of goodwill — Not attributed 

to revenue.] — (1) Where the value of the assets 
of a solvent co. has fallen below the nominal 
amount of the share capital, the co., in the absence 
of any special provisions in its arts, or of a con- 
tract binding the co., is under no obligation to 
make good such depreciation in the value of the 
assets, before declaring a dividend out of the 
profits. 

(2) Depreciation in the value of the leases &> 
goodwill of a co., is a loss of “ fixed ” as distin- 
guished from “ floating ” capital. The balance- 
sheet of .a co. cannot, therefore, be impeached 
on the ground that it does not charge anything 
against revenue in respect of depreciation of good- 
will. — Wilmer v. McNamara & Co., Ltd., (1895] 
2 Ch. 245 ; 61 L. J. Ch. 516 ; 72 L. T. 552 ; 43 
W. It. 519; 11 T. L. It. 371; 39 Sol. Jo. 450; 
13 It. 513. 

Annotation ~ As to (1) Refd. Bishop v. Smyrna & Cassaba 

lty., [1805] 2 Oh. 205. 

Liability for — Directors.] — See Sect. 28, 

sub-sect. 4, C., sub-sect. 6, B. (d), ante . 

Officers.] — See No. 3525, ante. 

3932. Accounts kept by company for others — 
Right to charge.] — By an agreement of |Api\ 
1893, a eo. arranged with pltf. to manage, develop 
& realise his estates on certain terms as to remunera- 
tion, & in the course of such management employed 
one of its directors, who was a solr., to act pro- 
fessionally for the estates & paid his bill of costs, 
which included profit items ; another director, 
who was an estate agent, to manage at a salary 
a business connected with the estates ; another 
director, who was an auctioneer, to act .as auc- 
tioneer on all sales of the estates at the usual 
commission ; & gave its secretary, who was a 
chartered accountant, an additional salary for 


of tho dlrectorH, &, in tlio absence of 
evidence to the contrary, entries made 
therein must be taken to have been 
made by the directors or by tho 
authority of the directors. — lie New 
Zealand Bine (Jo., Ltd., Ex p. 


keeping the books of the estates, which were of 
a complex nature : — Held : (1) on the construction 
of the agreement the co. were not entitled to make 
any charge for or in respect of the keeping of the 
accounts required to bo kept by the co. ; (2) the 
director’s stood in a fiduciary relation to the co. 
but not to pltf., & the profit costs, salary & com- 
mission paid to the directors in their professional 
capacity might be allowed in taking the accounts 
between pltf. & the co. under the agreement. — 
Bath v. Standard Land Co., Ltd., [1911] 1 
Ch. 618 ; 80 L. J. Ch. 426 ; 104 L. T. 867 ; 27 
T. L. B. 393 ; 55 Sol. Jo. 482 ; 18 Mans. 258, 
C. A. 

Compare No. 7765, post. 

Audit of accounts.] — Sec Sect. 29, sub-sect. 5, 

ante. 

B . Inspection . 

3933. By Board of Trade inspector — Nature of — 
Whether prohibition lies.] — An examination into 
the affairs of a joint-stock co. by an inspector 
appointed by the Board of Trade under 1862 Act, 
s. 56, is not a proceeding of such a nature that 
prohibition can lie in respect of it cither to tho 
Board of Trade or to the inspector. — lie 
Grosvenor & West-End Bailway Terminus 
Hotel Co., Ltd. (1897), 76 L. T. 337 ; 13 T. L. B. 
309 ; 41 Sol. Jo. 365, C. A. 

Annotation : — Refd. It. v. Electricity Comrs., Ex i>. Loudon 

Electricity Joint (Jonunittoo (L‘.)23), 3D T. L. It. 715. 

See, generally , Crown Practice, Yol. XVI., 
p. 316, No. 1285, pp. 372 et scq. 


Sub-sect. 7. — Dividends. 

A. Nature of Dividends. 

3934. Distinguished from interest.]— -(1) The 
question whether a co. has profits available for 
distribution must be answered according to the 
circumstances of each particular case, the nature 
of the eo., & the evidence of competent witnesses. 

(2) Although in some cases, fixed capital may 
be sunk «fc lost, without precluding tho payment 
of a dividend, circulating capital must be kept 
up. 

Semblc : there is no distinction in this respect 
between a realised loss &> an estimated loss. 

(3) The common art. requiring dividends to 
be declared by tho directors applies to fixed 
cumulative dividends on preference shares, & 
tho ct. will not readily override tho directors’ 
discretion in relation thereto. 

(4) “ Interest” is not an apt word to express 
the return to which a shareholder is entitled in 
respect of shares paid up in duo course & not by 
way of advance. Interest is compensation for 
delay in payment & is not accurately applied to 
the share of profits of trading, although it may 
be used as an inaccurate mode of expressing 
the measuro of the share of those profits 
(Farwell, J.). 

The real question for determination, is whether 
there are profits available for distribution & this 
is to be answered according to the circumstances 
of each particular case, the nature of the co., 
& the evidence of competent witnesses. There 
is no single definition of the word 44 profits ” 
which will fit all cases (Farwell, J.).— Bond v, 
Barrow Haematite Steel Co., 11902] 1 Gh. 353 ; 


profit of mining shares as between 
a person successively entitled, or 
tenderer & tenderoe, goon to tlio person 
entitled when tho dividend is payable 
not when tho gold is raised. The 
profits of such shares are dividends not 


Official Liquidator, Gutume’s Case 
(1808), 17 N. Z. L. it. 257.-— N.Z. 

PART HI. SECT. 30, SUB-SECT. 7.— A. 

n. Profits on mining shares.] — The 
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Scot, 30. — Regulation and management: Sub-sect . 7, 
A., B., 0. <£• D. ( a) & (&).] 

7.1 L. J. Ch. 216 ; 80 L. T. 10 ; 50 W. B. 295 ; 
18 T. L. B. 249 ; 40 Sol. Jo. 280 ; 9 Mans. 09. 

Annotations : —As to (2) Reid. Re Spanish Prospecting Co., 
(1911] 1 Ch. 92; Ammonia Soda Co. v. Chamberlain, 
11918] 1 Ch. 2«(). As to (3) Consd. Re Accrington Corpn. 
Steam Tram. Co., 11909) 2 Ch. 40. Reid. Evling v. 
Israel & Oppcnheimer, [1918] 1 Oh. 101. 

B, Sanctioning . 

3935. How sanctioned — Regulations of company 
— At annual general meeting.] — The arts, of a co. 
provided for the submission of accounts up to 
a date within three months & reports thereon, 
the sanction of a dividend, & the transaction of 
the ordinary business at the annual general 
meeting : — Held : a linal dividend could not bo 
sanctioned except at an annual general meeting 
at which accounts up to the x>rescribed date & 
reports thereon, were submitted. — Nicholson v. 
Biiodesia Trading Co., f 3 807 ] 1 Ch. 434 ; 00 
L. J. Ch. 251 ; 70 L. T. 147 ; 41 Sol. Jo. 274. 

C. When Payable . 

No profits earned — Payment out of capital.] — 

See N os. 391 5-3947 , post. 

Compare Nos. 8201, 8203, post . 

3936. Where capital lost — General rule.] — A co. 
is not prohibited either by statute or general law 
from paying dividends because its available 
property at the time of declaring the dividend is 
of less value than its nominal or share capital. — 
Lee v . Neuchatel Aspiialte Co. (1889), 41 Ch. D. 

1 ; 58 L. J. Ch. 408 ; 01 L. T. 11 ; 37 W. B. 321 ; 
5 T. L. B. 200 ; 1 Meg. 140, C. A. 

Annotations : — Folld. Bolton v. Natal Land & Colonization 
Co., [18921 2 Ch. 124. Consd. Vomer v. General & Com- 
mercial Investment Trust, [1894] 2 Ch. 239. Apld. 
Wilmer v. McNamara, [1895] 2 Ch. 245 ; Re Kingston 
C-otton Mill Co., (No. 2) |1890] 1 Ch. 331. Consd. Bond 
v. Barrow Haematite Steel Co., [1902] 1 Ch. 353 ; Ammonia 
Soda Co. v. Chamborluin, 11918] 1 Cl). 200. Refd. Wood 
v. Odessa Waterworks Co. (1889), 42 Ch. D. 030 ; Lubbock 
r. British Bank of South America, r 1 892 J 2 Ch. 198 ; 
Re London & General Bank (1894), 72 L. T. 227 ; Rc 
National Bank of Wales, [1899 J 2 Ch. 029 ; Re Barrow 
Haematite Steel Co., [1900] 2 Ch. 846 ; Re Wolsbach 
Incandescent Gas Light Co., [1904] 1 Ch. 87 ; Alianza 
Co. v. Bell, 11905] 1 K. B. 184 ; Re Spanish Prospecting 
Co., 11911] 1 Ch. 92. Mentd. Re Mersina, Tarsus & 
Adana By. Construction Co. (1889), 1 Meg, 341 ; Rc 
Wragg, 11897] 1 Ch. 790. 

Dividend payable out of profits — How 

profits ascertained — Duty to make good capital 
lost. ] — See Sect. 1 0, sub-scct. 0, B., ante . 

3937. On ordinary shares — After preference & 
further preference dividends paid — Construction 
of articles.] — Anglo-French Music Co. v. Nicoll, 
No. 3993, post. 

3938. In priority to deferred shares — Con- 

struction of articles.]— Addison v. Ness (1893), 
9 T. L. B. (507, H. L. 

D. Out of What Funds Payable . 

(a) In General. 

Net profits — How ascertained.]— Sub-sect. 8, 
post, 

Where capital depreciated.] — See 

Sect. 1 0, sub-sect. 0, B., ante. 

gold raised. — -S iiaw v . Wright (1863), 

2 W. & W. 57.— AUS. 
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3935 i. How sanctioned — Regulations 
of company — By shareholders at general 
meeting.] — The effect of the arts, of 
assocn. of a eo. was, that a dividend 
could be declared only by the share- 
holders of the co. at a general meeting : 

— Held : a resolution adopted at what 
was called in the minute-book “ a 
meeting of the co.” was not a resolu- 
tion of the shareholders, but of the 


3939. Income of special dividend fund — Fund 
ultra vires.] — The nominal capital of a co. formed 
for land & financial business was stated in the 
memorandum of assocn. to be divided into A 
shares & B shares. The arts, of assocn. provided 
that the capital & income of the B shares were to 
be formed into a trust fund for paying a preferential 
dividend on the A shares, were not to be used in 
any sense as working capital, & in the event of a 
winding up were, so far as unapplied, to be returned 
to the B shareholders. There was no suggestion 
of fraud or want of bona fides : — Held : as the 
memorandum of assocn. did not disclose the 
proposed application of the B capital, the arts, 
of assocn. must bo held to be ultra vires. — Guin- 
ness v. Land Corpn. of Ireland, Ltd. (1882), 
22 Ch. L). 349 ; 52 L. J. Ch. 177 ; 47 L. T. 517 ; 
31 W. Ii. 341, C. A. 

Annotations : — Consd. Re South Durham Brewery C o. 

(1885), 31 Ch. D. 261 ; Trevor v. Whitworth (1887), 

12 App. Cas. 409. Refd. Re Barrow Haematite Steel Co. 

(1888), 39 Ch. D. 582 ; Re, Bridgewater Navigation Co. 

(1888), 39 C1). I). 1 ; Leo v. Ncuchatol Asphalte Co. 

(1889), 41 Ch. D. 1 ; Re Pyle Works (1890). 44 Ch. D. 534 ; 

British & American Trustee & Finance Corpn. v. Cooper, 

[1894] A. (X 399 ; Vernor v. General & Commercial 

Investment Trust, [1894] 2 Ch. 239 ; Mcilquhani r. 

Taylor, [1895] 1 Ch. 53 ; Andrews v . Gas Meter Co. 

[18971 1 Ch. 361. 

3940 . Capital profit — Profit on sale of business.] 

— Lubbock v. British Bank of South America, 
No. 3920, ante. 

3941 . How calculated— Profit on item of 

assets.] — (1 ) The question of what is profit avail- 
able for dividend depends upon the result of the 
whole accounts fairly taken for the year, capital, 
as well as profit & loss, & though dividends may 
be paid out of earned profits in jiroper cases, 
notwithstanding a depreciation of capital, a 
realised accretion to the estimated value of one 
item of the capital assets cannot be deemed to 
be profit divisible amongst the shareholders 
without reference to the result of the whole 
accounts fairly taken. 

(2) Among the assets taken over by a new co. in 
1897, on the purchase of the undertaking of an 
old co., were promissory notes for $100,000 given 
in 1894 to the old co. by the B. Co. ; these notes, 
which had never been considered of any value, 
&> had never appeared as assets in the balance- 
sheets of the new co., had recently been paid off 
with arrears of interest, & the directors pro- 
posed to treat the whole sum as a windfall in the 
nature of an unexpected profit &; divisible as 
dividends; — Held: the $100,000 ought not to 
be distributed as dividend without reference to 
the other business or assets of the co. — Foster v. 
New Trinidad Lake Asphalt Co., Ltd., L1901 J 
1 Ch. 208; 70 L. J. Ch. 123; 49 W. B. 119; 
17 T. L. B. 89 ; 45 Sol. Jo. 100 ; 8 Mans. 47. 

Annotations : — As to (2) Consd. Cross v. Impcrjal Continental 

Gas Assocn., 11923] 2 Ch. 553. Generally, Refd. Burrows 

u. Matahcle Gold Beefs & Estates Co. (1901), 49 W. It. 

428 ; lie Tedlie, Holt v. Croker (1922), 91 L. J. Ch. 340. 

3942 . Money other than profits — Penalties 
recovered from contractors.]— By a contract for 
making the line of pltf. railway co., it was to be 

— It is only a matter of prudence, & 
not of law, whether or not dividends 
shall he paid when the assets of the 
eo. are of less value than the original 
capital. So long as a co. pays its 
creditors there is no reason why, in an 
apparently flourishing concern, it 
should not go on & divide profits 
though every shilling of the capital 
may be lost. This is entirely a ques- 
tion for the shareholders themselves 
to determine. — P hillips v. Melbourne 
& Cabtlemaine Soap & Candle Co., 
Ltd. (1890), 16 V. L It. 111.— AUS. 


i directors ; &, as the minute of that 
; resolution was the only record of a 
| dividend having been declared, no 
dividend had been legally declared. — 
Re Cardiff Coal Co. (1911), 18 
W. L. It. 105.— CAN. 

o. By shareholders — Under 

statute. ] — Siiymka v. Smoky Lake 
United Farmers Co. (1922), 66 

D. L. It. 729.— CAN. 
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p. Where capital lost— General rule.] 
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completed to the satisfaction of the engineer of 
the co. in two years from the commencement of 
the works. The contract price was to be paid in 
debentures Sc shares of the co., which were to be 
issued at the request of the contractors to their 
nominees, or offered for public subscription. The 
contractors having requested the debentures Sc 
shares to be offered for public subscription entered 
into an agreement to pay to the co. interest on 
the debenture Sc preference stock issued by the 
co. until the railway was completed. The works 
were not completed for more than a year after 
the first time fixed. Interest on the debentures 
& preference stock in the meantime became due 
which was not paid by the contractors, & was 
therefore paid by the co. : - Held : it was not 
ultra vires the co. to apply penalties due from 
the contractors in payment of interest on shares 
as such penalties were not capital, Sc dividends 
can be paid out of other money besides profits. — 
Alcoy Sc Gandia Railway Sc Harbour Co., 
Ltd. r. Greenhill (1898), 79 L. T. 257, C. A. 

3943. Discount — Debentures redeemed 

below par.]— An investment trust co. by its con- 
stitution kept its capital Sc revenue accounts 
distinct, Sc could not apply any increase in the 
value of its investments as revenue, but could 
pay dividends out of the excess of current receipts 
over expenditure without regard to any deprecia- 
tion in the value of its assets. The co. issued 
debenture stock at par, Sc subsequently by agree- 
ment redeemed part of such stock at a discount. 
In its accounts the co. carried the amount of the 
discount to a revenue reserve account, Sc the 
directors proposed to apply this amount from time 
to time in payment of dividends on its ordinary 
stock : — Held : the discount was in no sense net 
profit of the co., & could not he applied in payment 
of dividends. — Wall v. London Sc Provincial 
Trust, Ltd., [1920] 1 Oh. 45 ; 88 L. J. Oh. 448 ; 
121 L. T. 411 ; 35 T. L. R. 597 ; 63 Sol. Jo. 705 ; 
subsequent 'proceedings , [1920] 2 Oh. 582 ; 90 L. J. 
Oh. 43 ; 125 L. T. 57 ; 36 T. L. R. 729 ; 64 
Sol. Jo. 635. 

3944. Reserve fund — Construction of articles.] — 

The arts, of assocn. of a steamship co. provided 
that the directors should from time to time set 
aside part of the profits for a reserve fund. The 
directors had a discretionary power to expend the 
moneys so set apart in the purchase of additional 
vessels or otherwise in extending the co.’s trade. 
By the beginning of 1883 they had accumulated 
a reserve fund of £50,000. In May, 1883, the 
directors issued a circular to the shareholders, 
stating that they intended building two or three 
new steamers, Sc for that purpose to complete the 
issue of the shares of the co, in the manner follow- 
ing : “ By dividing the reserve fund on June 30 
next amongst existing shareholders, allotting 
to each, one share of £10 fully paid, for every share 
at present held,” Sc by issuing 10,000 additional 
shares of £10 each. The directors, anticipating 
that this proposal would ho accepted, had in 
fact, before the resolution hereinafter stated, 
applied the reserve fund in improving the fleet. 
On May 1 6, 1883, the co. duly passed a resolution : 

“ That out of the reserve fund as it stands on 
June 30, next, there shall be allotted to each 
shareholder £10 in the form of one fully paid-up 
share for every share at present hold by him in 
the co.” The shares so created were issued Sc 


credited as fully paid, Sc a part of the proposed 
10,000 new shares were taken up Sc fully paid for 
in cash. In Oct. & Nov. 1892, a special resolution 
was passed by the co. for reducing its capital by 
cancelling capital which had been lost to the extent 
of £5 a share, Sc reducing the nominal amount of 
each share from £10 to £5. This was a petition 
for the confirmation of this reduction: — Held: 
(1 ) it did not appear that the directors had power 
to distribute the reserve fund as dividend without 
altering the arts. ; (2) even if they had such a 
power, it did not appear that they had exercised 
it, for under the resolution the shareholders had 
no option to take their shares of the reserve fund 
in cash. — Re Eastern Sc Australian S.S. Co., 
Ltd. Sc Reduced (1893), 68 L. T. 321 ; 41 W. R. 
373 ; 37 Sol. Jo. 304 ; 3 R. 370. 

Right to set aside reserve fund.] — See Sub- 
sect. 8, B., post . 

(b) Payment out of Capital . 

3945. Whether permissible — After resolution by 
shareholders.] — (1) The ct. will not restrain a co. 
constituted under 1862 Act from making calls 
Sc commencing business on the ground that only 
two thirds of the capital has been subscribed. 

(2) A limited co. constituted under the above 
Act cannot, by special resolution, sanction the 
payment of interest upon the paid-up capital 
before any profits have been earned. — M ac- 
dougall v . Jersey Imperial Hotel Co., Ltd. 
(1861), 2 Hem. Sc M. 528 ; 4 New Rep. 497 ; 34 
L. J. Ch. 28 ; 10 L. T. 843 ; 28 J. I*. 708 ; 10 
Jur. N. S. 1043 ; 12 W. R. 1142 ; 71 E. R. 568. 

Annotations: — As to (1) Distd. Elder v. Now Zealand Land 
Improvement Co. (1874), 30 L. T. 285. As to (2) Consd. 
Rc Alexandra Palace Co. (1882), 21 Ch. 1>. 149. Refd. 
Lambert v. Northern Ry. of Buenos Ayres Co. (1869), 
18 W. R. 180 ; Guinness v. Land Corpn. of Ireland (1882), 
22 Ch. D. 349. 

3940. Power under articles to pay dividends 

on paid-up capital —No profits earned.] — The arts, 
of assocn. of a limited co. empowered the directors, 
with the sanction of a general meeting, to pay a 
dividend of 5 per cent, on the paid-up capital. 
No profits were made, but the directors paid sums 
by way of interest to the shareholders out of the 
capital. The co. was ordered to be wound up : — 
Held : the directors acted ultra vires , Sc must 
pay to the liquidator the sums so paid by them to 
the shareholders. — Re National Funds Assur- 
ance Co. (1878), 10 Ch. 1). 118 ; 48 L. J. Ch. 163 ; 
39 L. T. 420 ; 27 W. R. 302. 

Annotations : — Apprvd. Re Exchange Banking Co., Flit- 
croft’s Case 1882), 21 Ch. D. 519. Consd. Guinness v. 
Land Corpn. of Ireland (1882), 22 Ch. D. 349 ; Rc Oxford 
Benefit Bldg. & Investment Soc. (1886), 35 Ch. D. 502. 
Refd. Re British Guardian Life Asscc. (1880), 14 Ch. ]). 
335 ; Wye Valley Ry. v. Hawes (1880), 29 W. R. 177 ; 
Re Denham (1883), 25 Ch. D. 752 ; Leeds Estate Bldg. 
& Investment Co. v. Shepherd (1887), 36 Ch. D. 787 ; 
Re Kingston Cotton Mill Co. (No. 2), [1896] 1 Ch. 331 ; 
Moxham v. Grant (1899), 68 L. J. Q. B. 283 ; Ammonia 
Soda Co. v. Chamberlain, [1918] 1 Ch. 266. 

3947. — .] — Payment of interest 

out of capital where there are no profits is ultra 
vires , notwithstanding a clause in the arts, that 
interest shall be paid on all moneys paid up on 
shares. Where directors paid interest out of 
capital, they were held liable to make good the 
payments made during the period of their director- 
ships, with interest at 4 per cent. — Re Sharpe, 
Re Bennett, Masonic Sc General Life Assur- 
ance Co. v. Sharpe, [1892] 1 Ch. 154 ; 61 L. J. Ch. 
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D. (b). 

q. Whether permissible.] — Payment 
by directors of a co. of a dividend to 
shareholders out of capital is Illegal 


& ultra vires . — Kehoe v. Waterford 
& Limerick Rt. Co. (1888), 21 
L. R. Ir. 221.— IR. 

r. What amounts to — Payments 
when company insolvent .] — The declara- 


tion of a dividend when the co. is 
insolvent, & the application of such 
dividend in payment of shares in full 
cannot he allowed to stand, &, in the 
winding up, the shareholders are 
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Sect. 80. — Regulation and management : Sub-sect. 7, 

D. (6) (fcjM'O-] 

193 ; 05 L. T. 800 ; 40 W. R. 241 j 8 T, L. It. 191 j 
30 Sol. Jo. 151, C. A. 

Annotations : — Consd. lie National Bank of Wales, [1890] 
2 Ch. 020. Refd. Lock v. Queensland Investment & 
Land Mortgage Co., [1896] 1 Oh. 397 ; Re GTaridgo’s 
Tatent Asphalt* Co. [1921] 1 Ch. 543. Mentd. Soar v. 
Ashwell, [1893] 2 Q. B. 390 ; Brooks v. Muckloston, 
[1909] 2 Ch. 519 ; Taylor v. Davies, [1920] A. C. 636. 


Revenue applied for purposes properly due 

to capital.] — See No. 1003, ante . 

3948. Whether capable of ratification by share- 
holders.] — The directors of a limited co. for several 
years presented to the general meetings of share- 
holders reports Sc balance-sheets in which various 
debts known by the directors to be bad were 
entered as assets, so that an apparent profit was 
shown though in fact there was none. The share- 
holders, relying on these documents, passed 
resolutions declaring dividends, which the directors 
accordingly paid. An order having been made to 
wind up the co. the liquidator applied, under 
18(52 Act, s. 105, for an order on the directors to 
replace the amount of dividends thus paid out of 
capital : — Held : even if the shareholders had 
known the true facts, so that their ratification of 
the payment of dividends would have bound 
themselves individually, they could not bind the 
co., for that the payment of dividends out of 
corpus was ultra vires the co., Sc incapable of 
ratification by the shareholders . — Be Exchange 
Banking Co., Flitcroft’s Case (1882), 21 Ch. D. 
510 ; 52 L. J. Ch. 217 ; 48 L. T. 86 ; 31 \V. R. 
174, C. A. 

Annotations : — Consd. Guinness v. Land Corpn. of Iroland 
(1882), 22 Ch. D. 349. Distd. London Financial Aasocn. 
v. Kelk (1884), 26 Ch. D. 107 : Leeds Estate, Building & 
Investment Co. v. Shepherd (1887 ). 36 Ch. D. 787. Consd. 
Towers v. African Tug Co., [1904] 1 Ch. 558. Refd. Ho 
Denham (1883), 25 Ch. D. 752 ; lie Oxford JBeuoflt 
Building & Investment Soc. (1 886), 35 Ch. D. 502 ; Vomer 
r. General & Commercial Investment Trust, [18941 2 Ch. 
239 ; Lucas v. Fitzgerald (1903), 20 T. L. it. 16. Mentd. 
He Fauro Electric Accumulator Co. (1888), 40 Ch. D. 141 ; 
He Liverpool Household Stores Assocn. ( 1 890), 59 L. ,T. Ch. 
616; Municipal Freehold Land Co. v. Pollington (1890). 
63 L. T. 238 ; He Sharpe, He Bennett, Masonic & General 
Life Ahhco. v. Sharpe, [1892] 1 Oh. 154 ; He Bassett, Exp, 
Lewis (1895), 2 Mans. 177 ; He Kingston Cotton Mill Co. 
(No. 2), 11896] I Ch. 331 ; lie. National Bank of Wales, 

1 1 899 J 2 Ch. 629 ; Moxham v, Grant, [1900] 1 Q. B. 88. 

3949. What amounts to — Payments based on 
estimated profits — Estimate by secretary.] — The 

arts, of assocn. of a limited co. provided that no 
dividends should bo payable except out of 
11 realised profits,’* and that no remuneration 
should be paid to the directors until a dividend 
of 7 per cent, bad been paid to the shareholders. 
The business of the co. consisted chiefly in lending 
money to builders, on mtges. payable by instal- 
ments, Sc the directors treated, as part of the 
profits available for dividends, the value for the 
time being, upon an estimate made by their 
surveyor, who was also their secretary, of the 
instalments of principal Sc interest remaining 
unpaid by each mtgor. Upon this footing the 
directors paid for several years out of the floating 
capital from time to time in their hands, dividends 
of 7$ per cent. & upwards ; & remuneration to 
themselves. Upon a summons taken out in the 
winding up of the co. by a creditor : — Held : 
“ realised profits ” must be taken in its ordinary 
commercial sense, as meaning at least “ profits 
tangible for the purpose of division,” & the 


directors having treated estimated profits as 
realised profits 6c having in fact paid dividends 
out of capital, on the chance that sufficient 
profits might be made, were jointly & severally 
liable, as upon a breach of trust, to repay, Sc must 
repay, the sums improperly paid as dividends, Sc 
also the remuneration they had respectively 
received, with interest in each case at 4 per cent. 
— Be Oxford Benefit Building Sc Investment 
Society (1886), 35 Ch. D. 502; 55 L. T. 508; 
35 W. R. 116 ; 3 T. L. R. 46 ; sub nom. Re Oxford 
Building Society, Ex p . Smith, 56 L. J. Ch. 
08. 

Annotations .•—Folld. Leeds Estate Bldg. & Investment Co. 
v. Shepherd (1887), 36 Cli. 1). 787. Consd. Leo v. Neu- 
chatel Asphalte Co. (1889), 41 Ch. D. 1. Refd. Cull erne 
v. London & Suburban General Permanent Bldg. Soe. 
(1890), 25 Q. B. D. 485 ; He Liverpool Household Stores 
Assocn. (1890), 59 L. .T. Ch. 616; Municipal Freehold 
Land Co. v. Pollington (1890), 63 L. T. 238 ; Re London 
& General Bank (1894), 72 L. T. 227 * Re Kingston Cotton 
Mill Co. (No. 2), [1896] 1 Ch. 331 ; Re National Bank of 
Wales, [1899] 2 Ch. 629. 

3950. Debt treated as profit earned — 

Debt not recovered .] — Be London & General 
Bank, Ltd., No. 4007, post. 

Compare No. 8197, post . 

Payment where profits should replace lost 

capital .] — See Sect. 10, sub-sect. 6, B., ante , & 
No. 4000, post 

3951, Payment out of money borrowed for 

capital purposes.] — The arts, of assocn. of a co. 
provided that all dividends on shares should be 
paid only out of the clear profits of the co., Sc 
that all moneys borrowed by the co., & all moneys 
received under insurances of the co.’s property 
against destruction or damage by fire should be 
deemed capital. A building of the co. having 
been destroyed by fire, the co. resolved to increase 
the capital by £150,000, for the purpose of recon- 
structing the building, & to issue for this purpose 
15,000 preference shares. These shares were 
issued, Sc during the reconstruction of the building, 
no profits having been earned by the co., the 
directors paid four dividends on the shares. The 
first dividend was paid out of moneys received 
from an insurance co. in respect of the loss 
occasioned by the fire. The other three dividends 
were paid by means of moneys borrowed expressly 
for the purpose, from the contractors of the co. 
Sc a financial co., both of whom had notice of the 
purpose for which the money was borrowed, Sc 
both of whom held a large number of the pre- 
ference shares: — Held: (1) the directors were, 
under 1862 Act, s. 165, jointly Sc severally liable 
to pay to the liquidator the amount of the first 
dividend ; (2) with respect to the other three 
dividends, the result of the transactions as a 
whole had been only to increase the amounts of 
the proofs against the co. by the amounts of the 
loans, Sc consequently the directors were liable, 
jointly & severally, to pay to the liquidator only 
such a sum as would enable him to pay on all the 
debts of the co. a dividend equal to that which 
would have been paid on all the debts, other than 
the loans, in case no proof had been made in 
respect of the loans ; (3) the order must be made 
witnout prejudice to the right of the directors 
to be indemnified by any shareholders or creditors 
of the co., who were parties or privies to the 
payment of dividends out of capital. — Re 
Alexandra Palace Co. (1882), 21 Ch. D. 140; 
46 L. T. 730; 30 W. R. 771; sub nom. Re 


entitled to no credit in respect thereof. 
— Re Northern Constructions, Ltd. 
(1910), 19 Man. L. R. 528.— CAN. 
a. — — Payments before provision 


made for expenses properly laid to in - 
come.]— Payment of a dividend may 
be restrained if proper provision has 
not been made for expenses which 


ought to be paid out of income. — 
City of Glasgow Bank (Liquidators) 
v. Maokinnok (1882), a R. (Ot. of 
BoaBi) 535.— HOOT. 
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Alexandra Palace Co*, Ltd,, Goodson’s Care, 
61 L. J. Oh. 055. 

Annotations : — As to (3) Refd. Moxham v. Grant (1890), 

68 L. J. Q. B. 283. Generally, Raid. Guinness v. Land 

Corpn. of Ireland (1882), 22 Ch. 1J. 349. Mentd. lie 

Sharpe, Rc Bennett, Masonic, & General Life Asset 1 , v. 

Sharpe, [1892] 1 Ch. 154. 

See, also, No. 3281, ante. 

3952. Exchange of debentures for shares — 

Bonus due at future date converted into present 
liability.] — In 1904 a co. raised £50,000 by 5,000 
£10 income bonds, repayable in seven years with 
a bonus of £25 exclusively out of the net profits 
from time to time of the co. By the conditions 
the registered holders of these bonds might 
exchange them for first rntge. debentures, but 
this was not to affect the bonus ; by another 
condition, the co. had the option at any time 
after Dec. 1900, of giving notice to pay off the 
bonds & six months afterwards the principal, if 
not converted, & the bonus were to become pay- 
able. In 1909 most of the* bonds had been con- 
verted into debentures leaving only the £25 
bonus payable ; no profits had been earned but 
it was proposed to extinguish the £25 by the 
issue in exchange for the bonus of twenty fully- 
paid new shares of the nominal value of £1 each. 
An action having been brought to test the validity 
of this proposed issue of further capital : — Held : 
there was nothing in the bond which authorised 
the co. to turn a contingent liability on income 
into a present liability payable out of capital ; 
the proposed arrangement with the bond-holders 
was equivalent to a payment of dividends out of 
capital & provided a means of issuing shares at 
a discount, for there was no consideration given 
to the co. for the issue of these new shares ; & 
on these grounds the arrangement was ultra vires 
the co. & must be restrained. — Famatina Develop- 
ment Corfn., Ltd. v. Bury, [1910] A. C. 439 ; 
79 L. J. Ch. 597 ; 102 L. T. 800 ; 20 T. L. R. 
540 ; sub nom. Bury v. Famatina Development 
Corpn., Ltd., 54 Sol. Jo. 010, 11. L. ; affg. S. O. 
sub nom. Bury v. Famatina Development 
Corpn., 1/td., [1909] 1 Ch. 754, C. A. 

Payment out of capital profits.] — See Nos. 

3920, 394 1 , ante. 

3953. Onus of proof.] — Re County Marine In- 
surance Co., Range’s Case, No. 3977, post. 

3954. .] — The balance-sheet s on which the 

dividends were declared were prepared not by 
the directors, but by the manager. They were 
delusive, they over-estimated the assets of the 
co., & were framed with the object of showing a 
profit available for a dividend. The auditor never 
looked at the arts, of assocn. but accepted the 
statements of the manager, & certified from time 
to time that the accounts submitted to him were 


true copies of those shown in the books of the co. 
No proper statement of income & expenditure or 
auditor’s report was ever laid before the co. The 
directors did not know the true state of the co.’s 
affairs or that the balance-sheets were delusive. 
They never exercised any judgment with reference 
to the accounts, but ri*lied entirely on the manager 
& auditor : — Held : the directors had fallen short 
of the standard of care which they ought to have 
applied to the affairs of the co. ; & the onus was 
upon them to show that the dividends had been 
paid out of profits. — Leeds Estate, Building & 
Investment Co. v. Shepherd (1887), 3(3 Ch. D. 
787 ; 57 L. J. fill. 4G ; 57 L. T. 084 ; 3 T. L. R. 
811 ; 3(3 W. R. 322. 

Annotations: — Apprvd. Do voy r. Cory, TlOOl] A. C. 477. 
Refd. Loo v. Non Cli aid Asphalto Co. (1889), 41 Ch. D. 1 ; 
Re Sharpe, Re. Bennett, Masonic & General Life Aesoe. 
v. Sharpe (1891), 05 L. T. 70; Re London & General 
Bank (No. 2), [1895] 2 Ch. 073 ; Re Kingston Cotton 
Mill Co. (No. 2), [1890] 1 Ch. 331 ; Re National Bank of 
Wales, [1899] 2 Ch. 029. Mentd. Municipal Freehold 
Land Go. v. Pollington (1890), 59 L. .1. Ch. 734 ; Re 
Republic of Bolivia Exploration Syndicale, [1914] 1 
Ch. 139. 

Liability of directors.] — See Sect. 28, sub-sect. 6, 
E. (/), ante. 

E. Rif/ hi to Dividends. 

(a) In General. 

3955. Equal dividends -Reduction by agree* 

ment.] -Ashton Vale Iron Co. v . Abbot, 
[187(3] W. N. 119. 

Class rights.] — Sec Sub-sect. 7, I., post. 

3956. Where dividend declared — Shareholder 
entitled.] — Fawcett v. Laurie, No. 3981, post. 

Compare Fart IX., Sect. 11, sub-sect. 5, post. 

3957. Where dividend not declared — Dividend 
sold in advance — Dividend declared larger than 
that expected.] —Deft, instructed pltfs., stock- 
brokers, to sell the prospective dividends on 
certain stock, which they accordingly sold to 
1L. & Co., jobbers, calculating the dividend at a 
certain rate per cent. The dividend, when 
declared, amounted to a higher rate per cent, 
than that which pltfs. had calculated, &, according 
to usage of the Stock Exchange, they therefore 
paid H. & Co. the difference : — Held : pltfs. were 
entitled to recover this difference from deft. — 
Marten v. Gibbon (1875), 33 L. T. 501 ; 21 W. R. 
87, O. A. 

3958. Preference shares — When court will 

interfere to compel declaration.] — Bond v . 
Barrow TI.ematite Steel Co., No. 3934, ante. 

3959. Ordinary shares entitled to cumulative 

dividend— Amount sufficient to pay dividend carried 
forward.]- By art. 0 of the memorandum of 
assocn. of a limited co. incorporated in 1912 it 
was provided that the profits of the co. in each 


PART III. SECT. 30, SUB-SECT. 7.— | 

E. (a). 

3958 I. Where dividend not declared 

— Preference shares — When court will 
interfere to compel declaration. ] — An 
action at law may bo maintained 
against a railway oo. by the holder of 
preference shares for not appropriating 
to the shares of suoh holder a due 
proportion of the funds applied by tho 
co. in payment of dividend on other 
shares of the same order of priority 

- with those of pltf. — Coky v. Belfast 
& County Down Ry. Co, (1860), 

I. R. 2 C. L. 112.— IR. 

t. Recovery of dividends — Payment 
made by warrants— Warrant lost in post.] 

— Pltf., a shareholder in deft, co,, 
claimed payment of the amount of a 
dividend which had been forwarded 
through the post in the form of a 
oheque, called a dividend warrant, in 


I favour of pltf. or his order. 1*111. had 
1 changed his address, of which cliango 
he had given tho postal authorities, but 
not the co., notice. There was no 
evidence that the warrant was over 
delivered at either the new or old 
address. It fell into the hands of some 
unknown person who forged pltf.’s 
signature & obtained payment at the 
bunk. The oo.’a constitution made 
no provision as to how dividends were 
to be paid, but in forwarding the 
dividend warrant through the post the 
co. was following its usual procedure. 
Pltf. had received two previous 
dividends in the samo way ; — Held : 
pltf. had not requested or consented 
to his dividends being forwarded 
through the post in the form of a 
dividend warrant ; tho dividend had 
not been paid to him, Sc he was 
entitled to recover. — A craman v. 
South Australian Gas Co., [1910] 


8. A. L. R. 59. — AUS. 

a. — — • After company's assign- 
ment in insolvency.] — Where a co. has 
assigned for the benefit of its creditors, 
'a former shareholder is entitled to 
recover from assignee that portion of 
the dividond on the shares formerly 
held by him which had been retained 
by tho co. — Savage v. Shaw (1912), 
17 B. C. R. 343.— CAN. 

b. — — • After resolution of for- 
feiture — Decease of shareholder not 
offunally notified — Though well known to 
company's officers.] — A limited co. by 
its arts, of assocn. provided that 
“ notice of each dividend that sha:l be 
declared shall bo given to each member 
in manner hereinafter mentioned, & 
all dividends unclaimed for three 
yoars after having been declared may 
by a resolution of the directors be 
forfeited for tho benefit of the oo.” 
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year should be applicable in the payment of a 
fixed cumulative preferential dividend of 7 per 
cent, on the preference shares ; then in the pay- 
ment of a cumulative dividend at a rate not 
exceeding 2s. per share on the ordinary & “ B ” 
shares ratably, after which the surplus, if any, 
should be carried to a reserve fund until it 
amounted to £25,000 ; & lastly, subject as afore- 
said, & to the provisions of art. 12G, that the 
ordinary shares should confer on the holders the 
right to one moiety, & the “ B ” shares should 
confer on the holders the right to the other moiety 
of the profits or other moneys of the co. available 
for dividend which the co. should determine 
to distribute. Art. 126 provided that the directors 
should set aside out of the profits of the co. such 
sum as was provided for by sub-sect. 3 of art. 6 
of the memorandum, & might before recommending 
any further dividend under sub-sect. 4, set aside 
out of the profits a further reserve fund. The 
preference & ordinary shares were of £1 each, & 
“ B ” shares of Is. each. For the financial year 
ending Nov. 30, 1912, the co. paid a dividend 
of 7 per cent, only on the ordinary shares, & a 
dividend of 0 per cent, for 1913. In 1914 no 
dividend was paid on any of the shares. In 1915 
there was a credit balance to profit <te loss account 
sufficient to pay the full cumulative dividend on 
the preference & ordinary shares, but no dividend 
was paid on the ordinary shares, & £6,662 3s. lid. 
was carried over. In 1916 there was a credit 
balance of £17,066 19s. 4 d. to profit & loss account 
& the directors recommended the payment of the 
cumulative preferential dividend, &, after writing 
down the value of certain of the assets, placed 
£5,000 to reserve account & carried forward 
£9,580 6s. lOd. No dividend was paid on the 
ordinary shares. The recommendations of the 
directors were in each year indorsed by resolutions 
of the co. in general meeting. Subsequently 
to the issue of the writ deft, co., by special resolu- 
tion, appropriated out of the profits for 1916 a 


sum of id. per share on the ordinary & “ B ” 
shares for each of the years 1914, 1915, & 1916. 
In an action by pltf. as a holder of ordinary 
shares for a declaration against the co. as to his 
rights in the profits for the years 1915 & 1916 : — 
Held: (1) the “ profits ” consisted of the credit 
balance in the profit & loss account of each year ; 
(2) the case was similar to Paterson v. R. Paterson 
& Sons, No. 3686, ante, to determine the rights of 
shareholders inter se, & not strictly an action to 
recover payment of a dividend ; & (3) pltf. was 
entitled to a declaration that, according to the 
true construction of the memorandum & arts., 
deft. co. was bound to apply the whole of the profits 
for the years 1915 & 1916, after providing for the 
preference dividend, in payment of the cumulative 
dividends at the rate of 2s. a share on the ordinary 
& “ B ” shares from the incorporation of the co. 
down to Nov. 30, 1916, & an account on the 
footing of such declaration. — Evling v. Israel & 
Oppenheimer, [1918] 1 Ch. 101 ; 87 L. .J. Oh. 
341 ; 118 L. T. 99 ; 34 T. L. 11. 109. 

As between tenant for life & remainderman — 
Bonus dividends.] — See Settlements. 

As between specific & residuary legatee.] — See 
Executors & Administrators ; Wills. 

As between vendor & purchaser of shares.] — See 
No. 2224, ante. 

3960. Recovery of dividends — Who may sue — 
Equitable mortgagee.] — (1) Although a clause in 
a co.’s deed of settlement provides that the co. 
shall not be affected by notice of any trust, <fc 
that the receipt of the person standing in its 
books as the shareholder shall, notwithstanding 
such notice, be a good discharge, it does not 
preclude a cestui que trust from requesting the co. 
to pay money due in respect of those shares to 
himself, or from suing the co. in respect of mis- 
appropriation of profits to which the owner of 
those shares would be entitled. 

(2) Net profits, properly so called, are to be 
ascertained by putting a value on all the assets 
of the co., of whatever nature <fc deducting there- 
from all liabilities, including among such liabilities 


Notice was lo bo served either person- 
ally or by post “ addressed to sneli 
member at. his regist ered or last known 
place of abode.” In 1892 K. Sc M. 
wore registered as joint owners of 
115 shares in the co. K. died in 1899, 
& though the fact of his death was 
never officially notified to the co., it 
was in fact well known to its officials. 
Not ices of meetings of the co. at which 
dividends would be declared con- 
tinued to be sent out to K., whose 
name appeared first on the register, 
Sc were returned marked “ gone 
away,” & in one instance, “ deceased.” 

M. died in 1908, Sc on a claim for 
past dividends being made by hiR 
extrix., the co. relied on resolutions 
forfeiting the unclaimed dividends for 
the years 1908-1913 : — Held : a reso- 
lution forfeiting an unclaimed dividend 
must be sfrictissimi juris , Sc the pro- 
visions of the arts, of assocn. regarding 
the service of notices on the share- 
holders must not be used dishonestly 
or unfairly, & if the officers of the co. 
have actual knowledge that one of two 
joint shareholders is dead the co. 
cannot, rely on a formal notice ad- 
dressed to deceased shareholder for 
the purpose of basing upon it a resolu- 
tion forfeiting an unclaimed dividend. 
— Ward v. Dublin North City 
Milling Co., [1919] 1 I. It. 5.— IR. 

e. Jurisdiction of court — Unclaimed 
dividends in hands of liquidator.] — 
The ct. has jurisdiction to order pay- 
ment into ct. of unclaimed dividends 
in the hands of a liquidator in tho 
course of voluntary winding up of a 


co . — lie Mount Dun das Sc Zekhan Ry. 
Co. (1900), 20 V. L. R. 197.— AUS. 

d. Shares allotted on terms of extra 
dividend — Whether extra dividend still 
payable on death of allottee. ] — Where 
shares In a co. had been allotted on 

! terms that the allottee or his exors. 
j should receive an extra dividend there- 
on so long as they should hold them : — 
Held : the extra dividend continued 
to he payable after the death of the 
allottee, the shares still standing in his 
! name ; tho co. had no equity to have 
the estate distributed or the shares 
appropriated to the parties bono- 
„flcially entitled, so as to got rid of the 
condition on which tho extra dividend 
was payable. — Bombay Burmaii Trad- 
ing Corpn., Ltd. v. Smith (1894), 
L. R. 21 Ind. App. 139.— IND. 

e. Arrears on preference shares — 
A ('cumulating with consent of holders — 
ltight to recovery.}— Preference share- 
holders of a railway co. upon whose 
shares an arrear of dividends had 
accrued due, permitted, for several 
years, the profits of the oo. to be 
appropriated to the payment of 
dividends upon other preference shares 
puisne to theirs : — Held : in the 

i special circumstances of the case, the 
! preference shareholders had not lost 
their right to the arrear, either by 
their acquiescence or laches. — S mith 
v. Cork Sc Bandon Ry. Co. (1870), 
I. R. 5 Eq. 65.— IR. 

f. Unclaimed dividends — Statute of 
Limitations inoperative .] — Dividends 
on ordinary shares In a co. had been 
declared Sc became payable more than 


six & less than twenty years before 
tho claims for them were made by the 
shareholders : — Held : arrears of divi- 
dends on ordinary shares w r ere, under 
the arts, of assocn., recoverable after 
the lapso of six years. — lie Drogheda 
S.S. CO., [1903] 1 I. R. 512.— IR. 

g. Holders of partly-paid shares.] 

— The capital of a co., incorporated 
under 1862 & 1867 Acts, consisted of 
00,000 shares of £1 ; 40,000 were fully 
paid-up & 20,000 to the extent only 
of 5 8. per share. In a question 
whether tho directors could com- 
petently recommend a dividend pay- 
able. to each shareholder in proportion 
to the amount paid up upon the shares 
held by him : — Held : such a declara- 
tion of dividend was incompetent, 
because upon the true construction 
of the arts, of assocn., read with 1862 
Sc 1867 Acts, all the shares w r ere 
entitled to participate equally in 
dividend, without regard to the amount 
paid up upon each. — Oakbank Oil 
Co., Ltd. v. Crum (1882), 8 App. Gas. 
65 ; 10 It. (Ct. of Soss.) 11 ; 20 

Sc. L. R. 244.— SCOT. 

h. CanccllaHon of arrears — Mutual 
arrangement — By consent of court.] — 
Where a memorandum & arts, of 
assocn. of a co. contained power to 
cancel arrears of dividends on cumu- 
lative preference shares, the ct., under 
1908 Act, s. 120, sanctioned a scheme 
of arrangement between the co. & its 
shareholders, whereby such arrears were 
cancelled. — Balmenaoh - Glknjjvet 
Distillery, [1916] S. C. 639. — SCOT. 

k. Holders of deferred railway stock 
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the amount of the contributed capital, the surplus 
then remaining being net profits. — Binney v. 
Inge Hall Coal & Cannel Co. (1806), 35 L. J. Ch. 
363 ; 14 L. T. 392. 

Annotation : — As to (1) Refd. New London & Brazilian Bank 

v. Brocklebank (1882), 21 Oh. 1). 302. 

3901. Loss of right — By delay.] — In 

1819, a person entitled to a share in a coal mining 
co. became bkpt. Dividends were declared in 
1831, 1838, & subsequently. The bkpt.’s shares 
were carried over to a separate account in the co.’s 
books down to 1850, but no claim was made by 
the assignees until that year : — Held : the right 
of the assignees to these dividends still subsisted, 
but they were not entitled to any profits made by 
their retainer. — Penny v. Pickwick (1852), 16 
Beav. 246 ; 51 E. K. 773. 

Annotation : — Refd. Rc Severn & Wyo & Severn Bridge 

lty., [18963 1 Ch. 559. 

3962. Period of limitation —How 

calculated.] — The holder of shares, the certificate 
of which is under the seal of the co, & refers, as 
is usual, to the memorandum & arts, of the co., 
is not barred by Slat. Limitations until the 
expiration of twenty years, (1) in respect of 
dividends declared on the shares, from the date 
of declaration, & (2) in respect of capital to be 
returned on the shares, from the date of notice 
of the order of the ct. confirming the reduction. — 
He Artisans’ Land & Mortgage Oorpn., ( 1901] 
1 Ch. 796 ; 73 L. J. Ch. 581 ; 52 W. K. 330 ; 48 
Sol. Jo. 222 ; 12 Mans. 98. 

Compare Part IX., Sect. 11, sub-sect. 5, post . 

(6) Apportionment. 

3963. Under Apportionment Act, 1870 (c. 35) — 
Application of Act — Public company.] — (1) The 

word “dividends” in the above Act, includes 
payments by way of bonus or surplus profits 
to the shareholders of a public co., even though 
such payments may be only occasional <fc not 
strictly periodical ; as for instance where payments 
are made under the deed of settlement of a life 
assurance society, providing for distribution of 
a bonus or surplus profits among its shareholders 
once in every five years “ unless a special meeting 
of shareholders shall otherwise direct.” 

(2) A life assurance society was unincorporated 
but was established, in 1843, by a deed of settle- 
ment with a board of directors, £100,000 capital & 
a list of shareholders, & was possessed of certain 
powers & concessions under a special Act of Parlia- 
ment : — Held : it was a public co. within sect. 5 


of the above Act & a bonus or surplus profits 
accruing on shares in the co. specifically bequeathed 
by a will dated in 1875 were apportionabie under 
that Act. — He Griffith, Carr v. Griffith (1879), 
12 Ch. D. 655 ; 41 L. T. 540 ; 28 W. R. 28. 

A limitations : — As to (1) Distil. Re Jowitt, .Towitt v. Keeling, 

[1922] 2 Ch. 442. As to (2) Distd. Re Hale, Nisbet v. 

Philp, 11913] 2 (’h. 697. Mentd. Re Sharp, Rickott v. 

Sharp (1890), 62 L. T. 3G4. 

3964. .] — (1) Every co. regis- 

tered under 1862 Act, is a public co. within 
Apportionment Act, 1870 (c. 35). 

(2) A bequest of shares in a limited co., coupled 
with a. declaration that the shares so bequeathed 
shall carry the dividend accruing thereon at 
testator’s death, operates as an exclusion of the 
latter Act. 

Testator bequeathed certain shares in a limited 
co. to trustees upon trust to sell, with a power 
of postponement, & stand possessed of the pro- 
ceeds, &, the shares remaining unsold, upon 
trust to receive the annual produce thereof, & 
hold the same in trust for testator’s children, & 
d (‘dared that every share bequeathed by his 
will should carry the dividend accruing thereon 
at his death. The dividends were payable 
annually : — Held : the trustees took the whole 
of the dividend for the year in which testator 
died, without apportionment, & such dividend 
was payable as income to the tenants for life 
under the will. — He Lysaght, Lysaght v. Lysaght, 
[1898] 1 Ch. 115 ; 67 L. J. Ch. 65 ; 77 L. T. 637, 
C. A. 

Annotations : — As to (l) Refd. Re White, Theobald v. White, 

[1913] 1 Ch. 231. As to (2) Distd. Re Edwards, Ncwbery 

v. Edwards, [1918] 1 Ch. 142. 

3965. Dividends — What are.] — He Griffith, 

Carr v. Griffith, No. 3963, ante . 

3966 . Interim dividends.] — A payment 

by a co. to its shareholders out of revenue, in 
order to be apportionabie under the Apportion- 
ment Act, 1870 (c. 35), need not be one which 
is usually made or declared at recurring intervals, 
but must be one which is made or declared in 
respect of a definite period. 

A co., which had previously declared an interim 
dividend of 5 per cent, for the first half of its 
current financial year, subsequently during the 
same year passed a resolution that certain policy 
moneys then received should be distributed by 
way of “ further interim dividend ” & bo paid 
in accordance with its arts, of assocn., pro ratd 9 
to the holders for the time being of specified shares 
in the co., & later declared a final dividend of 


— Participating ratably in event , with 
holders of ordinary stock.] — A rail- 
way co., exercising powers under tlioir 
Act of 1876, created deferred & 
ordinary stock, the former to be 
entitled to participate ratably with 
the latter in any dividend in excess of 

5 per cent paid on the latter. Up to 
1913 dividends wore declared half- 
yearly at half-yearly general meetings, 

6 from half-yearly balance sheets, & 
deferred stock participated in each 
half-yearly dividend which exceeded 
the rate of 5 per cent per annum; 
but thereafter, under Railway Com- 
panies (Accounts & Returns) Act, 
1911, balance sheets were prepared & 
general meetings held yearly. For 
the first half of 1914 the co. paid an 
interim dividend at the rate of 3 per 
cent per annum on the ordinary 
stock, & for the second half year 
declared a dividend thereon of 41 per 
cent for the year, & accordingly paid 
the ordinary stockholders for the 
second half of 1914 a dividend at the 
rate of 6 per cent per annum . A 
deferred shareholder claimed a right 
to participate : — Held : he had no 

J. — VOL. IX. 


such right in respect that he had no 
right, to a half-yearly declaration 
of dividend on ordinary stock, & that 
the two payments in 1914 together 
formed one dividend of 41 per cent.— 
Thomson v. Glasgow & South 
Western Ry. Co., [1917] S. C. 125. — 
SCOT. 

PART III. SECT. 30, SUB-SECT. 7.— 

E. (b). 

1. Shares purchased at a premium.] 
— Pltf. purchased fifty shares of stock 
in deft. co. of the nominal value of 
$100 each, issued at. a premium of 
$20 per share, paying on application 
$1,500, being a deposit of $30 per 
share. The co. acknowledged receipt, 
stating the amount received to be a 
deposit of $30 per share on an applica- 
tion for fifty shares of $100 each at 
20 per cent premium, but in its books 
it credited $1,000 to the premium 
account & $500 to the capital account, 
so that of the first payment of $30 per 
share $20 went to the premium & $10 
to the share itself. Dividends were 
paid on the paid-up portion of the 
capital : — Held : the payment should 


have been credited ratcahly on the 
premium & on the shares, eSc not first 
applied in payment of the premium. — 
Kidston v. Stirling & Pitcairn, 
Ltd.. [1921] 1 W. VV. It. 162.— CAN. 

m. Where no direction in articles of 
association. j— -In the absence of any 
direction in the arts, of assocn. upon 
the matter, dividends fall to be appor- 
tioned according to the amount of 
paid-up capital of each shareholder. — 
Hogg an v. Thaksih {Sulphur & 
Copper Co., Ltd. (1882), 9 It. (Ct. of 
Bess.) 507, 1191, 1212 ; 19 Sc. L. 1L 
875.— SCOT. 

n. As between preference ct ordi- 
nary shareholders — Profits devoted to 
debt reduction.] — The shares of a 
limited co. were divided into A. 
preference & B. ordinary shares, the 
former to rank prior to the latter on the 
profits of each year for a dividend at 
the rate of 1 0 per cent on the am >unt 
paid up & the latter to rank on the 
balance of the profits of each year 
remaining after payment of the 
preferential dividend also for a 10 per 
cent dividend. Any surplus was to 

Q Q 
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5 pw cent., wliicli was stated to make up with 
the interim dividend of 5 per cent, previously 
declared, 10 per cent, for the whole year : — Held : 
the resolution for the distribution of the policy 
moneys, although expressed to be by way of 
further interim dividend, did not operate as a 
declaration that the payment of those moneys 
was made in respect of the then current financial 
year, & in the absence of such declaration Sc having 
regard to the nature Sc origin of that payment 
& the special rights conferred by the arts, of the 
co., the moneys so distributed were not apportion- 
able by virtue of the Apportionment Act, 1870 
(c. 35). — Re Jowitt, Jowitt v. Keeling, [1922] 
2 Oh. 442 ; 91 I.. J. Ch. 449 ; 127 L. T. 406 ; 38 
T. L. It. 088 ; 60 Sol. Jo. 577. 

Arrears of cumulative preference 

dividend.] — See No. 3994, post. 

3907. Exclusion of Act — By articles.] — 

Testator bequeathed shares in a co. upon trust 
to pay the income to his wife. After liis death 
the co. declared a dividend for a period prior 
to his death. Art. 90 of its arts, of assocn. pro- 
vided that “ every dividend whether arising from 
past or current profits shall for all purposes be 
doomed to accrue Sc fall due upon the day on 
which if is declared & not before ” : — Held : this 
did not constitute such an express stipulation 
against apportionment of the dividends as would 
satisfy sect. 7 of the above Act, & the Act took 
effect. 

Qu. : whether apportionment of dividends can 
be negatived by anything in the arts, of the co. 
declaring the dividends. — Re Oppeniieimer, 
Opi’ENUEIMER v . Boatman, [1907] 1 Ch. 399 ; 
70 L. J. Ch. 287 ; 90 L. T. 031 ; 14 Mans. 139. 
Annotation Refd. lie JMuirhead, Muirhead v. Hill, 1103 GJ 
2 Oh. 181. 

3968. By express stipulation.] — Re 

Lyhaght, Lyhauiit v . Lyhaght, No. 3964, ante. 

3969. ,j — Uc OrrENHEiMEit, 

OiTENHEiMER v . Boatman, No. 3907, ante . 

See , generally , Executors & Administrators ; 
Settlements ; Wills. 

As between capital & income. — Specific & 

residuary legatee.] — See Executors & Admini- 
strators ; Wills. 

Tenant for life & remainderman.] — 

See Settlements. 

F. How Calculated . 

3970. Whether payable on number of shares or 
amount paid up — Regulations of company.] — An 

unincorporated banking co. by its deed of settle- 
ment was authorised to increase its capital from 
£500,000 to a sum not exceeding £1,090,000, by 


the issuo of new shares. Shares of £25 each 
(No. 1) were issued, Sc the capital was increased 
by the issue of £25 shares (No. 2) 5 the amount 
of which shares respectively was immediately 
paid up in full. The capital was again increased 
by the issue of £25 shares (No. 3) which were 
distributed among the holders of shares Nos. 1 
Sc 2, upon which only £2 10s. had been paid. 
The directors refused to make any further call, 
although by the co/s deed it was provided that, 
with the consent of the directors, any proprietor 
might pay in advance any part of the money 
which should remain unpaid in respect of his 
shares, & which should not have been called for 
under the provisions, etc. The directors were 
to declare dividends, Sc to apply them either 
as a bonus to be added to the respective shares, 
or as interest or dividend upon such shares or 
upon the amount paid up in respect of such shares, 
or as part bonus & part interest, or dividend, or 
otherwise, as they might deem most expedient ; 
Sc to divide such dividend or bonus into as many 
equal parts as there should be shares then held 
in the capital of the co. The directors had for 
ten years past divided the profits among the 
shareholders, according to the amount of capital 
paid up, & not according to the number of shares 
held in the co. A motion by a shareholder (No. 3) 
to restrain the directors from so dividing the 
dividends, was refused. — Wilkinson v. Cummins 
(1853), 11 Ilare, 337 ; 20 L. T. O. 8 . 205 ; 08 
E. It. 1305, L. (J. Sc L. JJ. 

3971. .] — By the arts, of assocn. of 

a joint-stock co. the directors wore empowered 
to “ declare a dividend to be paid to the members 
in proportion to their shares,” following the words 
of Table A of 1802 Act: — Held: in the absence 
of any special resolution in accordance with 1807 
Act, s. 24 (3), the directors had no power to pay 
a dividend in proportion to the amount paid up 
on each share, not all the shares being fully paid 
up. — O akbank Oil Co. v. Crum (1882), 8 App. Cas. 
05; 48 L. T. 537, PT. L. 

Annotations : — Refd. Sheppard v. Soimlc, I’imjaub, & Delhi 

jty. At Abbott. (1887), 56 L. J. Oh. 558 ; Birch v. Cropper, 

Re Bridgewater Navigation Co. (1889), 14 App. Cas. 

525 ; Wood ?\ Odessa Waterworks Co. (1889), 42 Ch. D. 

636 ; Rc Driffield Gas Light Co. (1898), 1 Ch. 451. 

3972. Whether payable in respect of length of 
time share issued — Dividend for six months — 
Shares issued less than six months.] — Evans v. 
Mitchells Sc Buller, L/td. (1901), 45 Hoi. Jo. 
239. 

Deductions from profits — Before declaring divi- 
dend — Reserve fund.] — See Nos. 4020, 4021, post. 

Depreciation.]- -&ec No. 4017, post . 

Maximum dividend fixed by constitution of com- 
pany — Dividend paid free of tax.] — Compare No. 
8225, post. 


belong to both (‘lasses of shares without 
any priority between thorn. It was 
also provided that “ no detieicncy iu 
dividend iu any year shall be made 
good out of the profits of future years.’ * 
For several years there was a loss on 
the reversion account resulting iu a 
debit balance at Apr. 30, 1889, of 
£7,867. During the year ending Apr. 
80, 1890, net profits of £6,909 were 
earned, which same was applied in 
reducing the debt previously incurred, 
Ac no dividends were declared. During 
the year ending Apr. 30, 1891, net 
profits were earned sufficient to wipe 
out the remaining debt & leave a 
surplus for division after paying 
10 per cent dividend to the A. share- 
holders as for that year. In a special 
case between A. & B. shareholders the 
former contended that they were 
entitled to have this surplus applied 
in payment to them of 10 per cent 


for the year ending Apr. 30, 3 890, in 
respect of the net. profits earned during 
that year : — Held : the A. share- 
holders were not entitled to a dividend 
for the year ending Apr. 30, 1890, the 
profits of that your having been 
properly applied in reducing debt. — • 
Niddrie & Benhar Coal Co., Ltd. 
v. Hurll (1891), 18 It. (Ct. of Sess.) 
805 ; 28 Sc. L. It. 534.— SCOT. 


PART HI. SECT. 30, SUB-SECT. 7. — F. 

o. Whether payable on number of 
shares or amount paid up — Share - 
holders* advance payments — On partly- 
paid shares.] — The nominal capital of a 
joint-stock co. incorporated under 
1862 Act was £1,236,660 divided into 
123,660 shares of £10. On 31,100 of 
these only £7 had been called up ; on 
the remainder of those issued the whole 
£10 had been paid. The arts, made no 


provision for the payment of dividends 
other than this, that “ the directors 
may from time to time declare & 
divide an interim dividend out of the 
profits of the co. Sc pay the same to the 
members in proportion to the capital 
held by each/* The directors were 
further empowered to receive advances 
from any mombers of any sums due 
upon the shares held by him beyond 
what was actually called up, & to pay 
interest " in lieu of dividends thereon/* 
Capital was not defined in the arts. 
Held : in the absence of any direction 
in the arts, upon the matter, the 
dividends fell to be apportioned 
according to the amount of the paid-up 
capital of each shareholder. — Hogg an 
v . Tiiarsis Sulphur & Copper Co., 
Ltd. (1882), 9 It. (Ct. of Sess.) 1191. — 
SCOT. 

p. Prepaid shares.] — Le&ie v. 
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G. Payment of Dividends . 

(a) In Shares or Debentures. 

3973. Profits applied to capital — Issue of deben- 
tures in lieu of dividend — Construction of articles.] 

— A co. constituted under 1862 Act, haying applied 
the profits which had been earned to the con- 
struction of productive works instead of paying 
a dividend to the shareholders, passed a resolution 
proposing to give to the shareholders debenture 
bonds bearing interest, & redeemable at par, by 
an annual drawing, extending over thirty years. 
The arts, of assocn. empowered the directors, with 
the sanction of the co. to declare a dividend “ to 
be paid ” to the shareholders '.—Held : what was 
proposed to be done by the passing of the resolution 
was, upon the true construction of the arts, not 
in accordance with them, & there must be an 
injunction to restrain the directors from acting 
on the resolution. — Wood v. Odessa Water- 
works Co. (1889), 42 Ch. D. 636 ; 58 L. J. Cli. 
628 ; 37 W. 11. 733 ; 5 T. L. R. 596 ; 1 Meg. 265. 

Annotations : — Mentd. Salmon v. Quin & Ax tens, [1009] 

1 Ch. 311 ; Hickman v . Kent or Komney Marsh Sheep - 

Breeders* Assoon., [1915] 1 Ch. 881. 

Issue amounting to issue of shares at a 

discount.] — Compare No. 8206, post . 

Dividend paid out of year’s profits — Whether 
capital or income.] — See Settlements. 

(b) Payment Free of l 1 ax. 

Super-tax on — How calculated.] — Sec Income 
Tax. 

Maximum dividend fixed by constitution of com- 
pany.] — Compare No. 8225, post. 

(c) Interference by Court. 

3974. Who may apply to restrain dividend — 

Debenture-holder — Charge not enforceable.] — Pltf. 
was the holder of debenture-stock in a railway 
co. incorporated in 1855, whose capital was 
represented by ordinary shares, loan capital, & 
debenture-stock. The railway had been worked 
by an iron & steel co. who paid the railway co. 
a rental sufficient to pay the interest on its loan 
& share capital & the dividends on the debenture- 
stock. From the year 1898 no traffic had been 
carried on the railway, & in 1917 the rails had 
been taken up & sold. The co. had been paid the 
rent, the last half-yearly payment of which would 
expire in Sept. 1919, & it had paid the dividends 
& interest on the debenture-stock & loan <fc share 
capital. Pltf., on behalf of himself & the other 
debenture-holders, brought an action claiming 
that deft. co. ought to treat the sums received as 
capital & might bo restrained from treating the 
sums payable by the iron & steel co. as profits 
available for paying dividends: — Held: (1) 
assuming there would be a deficiency of assets 
in 1919 to provide for the co.’s loan capital, the 
co. could go on distributing the annual surplus 
of the rent or price paid by the iron & steel co. 
remaining after paying the interest on the loan 
capital & expenses as dividends on the share 
capital ; (2) the action by a debenture-stock 

holder with no enforceable charge, & whoso annuity 
was not in arrear, was, for want of his direct interest 
in the administration of the co., not competent. — 
Lawrence v. West Somerset Mineral By., 


[1918] 2 Ch. 250 ; 87 L. J. Ch. 513 ; 119 L. T. 
509 ; 62 Sol. Jo. 652 ; [1918-19] B. & C. R. 91. 

Annotation : — As to (2) Reid. Cross v. Imperial Continental 
Gas Assocn., [1023] 2 Ch. 553. 

3975. When court will interfere — To stop divi- 
dend — Not justified by pecuniary position of com- 
pany.] — G regory v . Hatchett, No, 4102, post. 

3976. Illegal apportionment among 

shareholders.] — -G regory v. Patchett, No. 4102, 
post . 

3977. Founded on erroneous 

estimate.] — (1) The ct. has summary power in a 
voluntary winding up, on the application of the 
liquidator, to make an order under 1862 Act, 
ss. 138, 165, calling upon a director to repay a 
dividend or bonus declared & paid to him under 
a delusive balance-sheet. 

In such a case where a bonus was declared & 
credited to a director against arrears of calls then 
due from him : — Held : it was a payment within 
the above sects. 

(2) Where directors, after proper investigation 
of the financial position of the co., declare, & the 
shareholders agree to, a dividend or bonus, the 
ct. will not lightly interfere with the payment of 
such dividend or bonus, on the ground that the 
estimates on which it was founded have turned 
out to oe erroneous. But where the directors 
declare a dividend or bonus without proper in- 
vestigation or professional assistance, & it is 
afterwards called in question, the burden lies on 
them to show that it was fairly paid out of profits ; 
& if they are unable to do so, the ct. will order 
them to refund what they have received. 

The directors of a co. declared a bonus of 10.'?. 
per share, which was agreed to at a general meeting 
& paid. The directors prepared no profit & loss 
account, but only an account of the receipts & 
payments of the co., which made no allowance 
for the risks to which the co. was liable. The co. 
having resolved to wind up voluntarily : — Held : 
an order ought to be made on a director to repay 
the bonus paid to him. — He County Marine 
Insurance Co., Range’s Case (1870), 6 Ch. App. 
104 ; 40 L. J. Ch. 277 ; 23 L. T. 828 ; 19 W. R. 
291, L. J J. 

Annotations : — As to (2) Consd. Municipal Freehold Land Go. 

Pollington (1890), 03 L. T. 238. As to (2) Reid, lie 
National Funds Assoc. (1878), 10 Ch. D. 118 ; Guinness 
v. Land Corpn. of Ireland (1882), 22 Ch. 1). 319 ; Leeds 
lfHtttto, Bldg. & Investment Co. v. Shepherd (1887), 36 
Ch. D. 787 ; Leo v. Neuchatel Asphalt© Co. (1889), 41 
Ch. D. 1 ; He Sharpe, Re Bonnott, Musonie & General 
Life Asseo. v. Sharpe, [1892] 1 Ch. 154; lie Kingston 
Cotton Mill Co. (No. 2), 11896] 1 Ch. 331 ; Dovey v. 
Cory, [1901] A. C. 477 ; Clark v. Sun Insce. Ohio© (19H), 
104 L. T. 520. Generally, Mentd. Re Denham (1883), 
25 Ch. D. 752 ; Ammonia Soda Co. v. Chamberlain, 
[1918] 1 Ch. 266. 

3978 . Before capital depreciation 

made good.] — Davison v. Gillies (1879), 16 
Ch. D. 317, n. ; 50 L. J. Ch. 192, n. ; 11 L. T. 92, n. 

Annotations : — Reid. Dent v. London Tram. Co. (1880), 
50 L. J. Ch. 190 ; Lambert v. Neuchatel Asphttlto Co. 
1882), 51 L. J. Ch. 882 ; Lee v. Neuchatel Asphalte Co. 
1889), 41 Ch. D. 1 ; Veruer v. General & Commercial 
nvostment Trust, [1894J 2 Ch. 239. 

3979 . Insufficient reserve fund— Net 

profits determinable by company in general meet- 
ing.] — The arts, of a co. provided that the net 
profits should be applied to pay a dividend of 7 
per cent, on its preferred shares, & subjoct thereto 


Canadian Birkbeck Co. (1913), 24 
O. W. It. 407 ; 4 O. W. N. 1102 ; 10 
D. L. It. 629; 15 D. L. It. 78.— CAN. 

PART III. SECT. 30, SUB-SECT. 7.— 

G. (a). 

a. Allotment of unissued capital 
toclc— -Ultra vires,} — A resolution of a 


railway co. authorising the directors, 
in lieu of cash payments, to pay 
dividends by allotments of capital 
stock, then unissued, in tbo hands of 
the co. : — Held : to be ultra vires.— ~ 
Beaumont, etc. v. Great North of 
Scotland Ry. Go. (1868), 6 Maoph. 
(Ct. of Sess.) 1027 ; 40 So. Jur, 580.— 
SCOT. 


PART III. SECT. 30, SUB-SECT. 7.— 

G. (o). 

r. Whether court will interfere — • 
Projit-making company declaring no 
dividends.] — The fact that no dividend 
is declared by a profit-making co. is 
insufficient to warrant an order for au 
inspection under it. S. C. o. 79, s. 92. — • 

Q Q 2 
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Sect. 30. — Regulation and management: Sub-sect. 7, 
a. (c ) & (dh H. <£' /■] 

a like dividend on its ordinary shares, & that the 
surplus of net profits should bo divided ratably 
amongst all the shareholders. No distribution 
of profits was to be made without the consent of 
a general meeting ; &, in case of any dispute as 
to the amount of net profits, the decision of the 
co. in general meeting was to be final. The 
directors were empowered, before recommending 
any dividend, to set aside, out of the net profits, 
a reserve fund for contingencies, or for equalising 
dividends, or for maintaining the works connected 
with the co. but it was provided that they should 
not be bound to do so. The co. worked under a 
concession granted for a term of years & sub- 
sequently prolonged. Pltf. claimed that for the 
purpose of ascertaining the net profits applicable 
for dividends, the directors “ ought” in the first 
instance to set apart & capitalise, out of the gross 
profits of the co., a sufficient sum to replace, by 
means of a reserve or sinking fund, the capital 
expended in the purchase of the concession & 
any other wasting property of the co. : — Held : 
the ct. had no authority to interfere, as the rights 
of the preference & ordinary shareholders were 
clearly defined by the arts, by which a power was 
given to a general meeting to determine the 
distribution & amount of the “ net profits,” & the 
question of reserve was one left to the directors. — 
Lambert v. Neuchatel Asphalte Co., Ltd. 
(1S82), 51 L. J. Cli. 882 ; 47 L. T. 73 ; 30 W. R. 
013. 

A n notation : — Refd. Lee r. Neuchatel Asphalte Co. (188(5), 

3 T. L. R. 103. 

3980. Out of paper profits— ^Exercise 

of direction by directors.] — Lever v. Land 
Securities Co., Ltd. (1891), 8 T. L. R. 94. 

Compare No. 8203, post. 

3981. When dividend declared — Applica- 

tion by single shareholder.] — (1) Where a bill was 
filed by a single shareholder against the directors 
of a. banking co. & the co., for an injunction to 
restrain the directors from paying a dividend 
already declared, & from declaring or paying any 
future dividends, except out of the profits of the 
bank, but the other shareholders were not before 
the ct., the ct. granted an injunction as to future 
dividends, but refused to restrain the payment 
of the dividend which had been declared, on the 
ground that the declaration of the dividend gave 
the shareholders a legal right to the payment of 
that dividend, & that the ct. would not, in the 
absence of the shareholders, interfere with that 
right. 

(2) Pltf., in order to enable him to file a bill on 
behalf of himself & other persons, must have a 
common interest with such persons.- —Fawcett 
v. Laurie (1860), 1 Drew. & 8m. 192 ; 3 L. T. 
50 ; 7 Jur. N. 8. 61 ; 8 W. R. 699 ; 62 E. R, 352. 
Annotation -As to (1) Refd. HooIp v. U. W. Ry, (1807), 

16 AV. R. 118. 


3982. Future dividends.] — Fawcett v. 

Laurie, No. 3981, ante. 

Distribution of profits.] — See, generally , Sub- 
sect. 8, B., post . 

(d) Deduction of Income Tax . 

See Income Tax. 


H. Bonus Dividends. 

3983. What is a bonus.] — A bonus is properly a 
sum arising from the division of some accumulated 
fund, which has been set apart from the profits 
of the preceding years. — Hollis v. Allan (1866), 
12 Jur. N. 8. 638 ; 14 W. R. 980. 

Annotation : — Refd. Re Bouch, Sproulo v. Bouch (1885), 29 
Ch. D. 635. 

Distribution of bonus — Whether capital or income 
— As between tenant for life or remainderman.] — 

See Settlements. 

Right to — As between specific legatee & 

testator’s estate.] — See Executors & Admini- 
strators ; Wills. 

Issue of bonus shares — Whether trustees 

entitled to accept.] — See Trusts & Trustees. 

3984. Whether capital or dividend.] — 

Testator bequeathed his residuary personal estate 
to his exor. B. in trust for testator’s wife for her 
life & after her death to B. Part of the residuary 
estate consisted of shares in a co. whose directors 
had power, before recommending a dividend, to 
set apart out of the profits such sum as they 
thought proper as a reserved fund, for meeting 
contingencies, equalising dividends or repairing 
or maintaining the works. After testator’s death, 
the directors of the co. proposed to distribute 
certain accumulated profits, which had been 
temporarily capitalised, as a bonus dividend, to 
allot new shares, partly paid-up, to each share- 
holder, & to apply the bonus dividend in part 
payment of the new share. This proposal was 
carried out, & with B.’s consent new shares were 
allotted to him & registered in his name, the 
bonus dividend on testator’s old shares being 
applied in part payment of the new shares : — 
Held : looking at all the circumstances, the real 
nature of the transaction was that the co. did not 
pay or intend to pay any sum as dividend, but 
intended to, & did, appropriate the undivided 
profits as an increase of the capital stock ; the 
bonus dividend was therefore capital of testator’s 
estate, & the life tenant was not entitled to the 
bonus or the new shares. — Bouch v. 8proulk 
(1887), 12 App. Cas. 385 ; 56 L. J. Ch. 1037 ; 57 
L. T. 345 ; 36 W. R. 193, H. L. ; revsg. 8. 0. sub 
nom. Re Bouch, Sproule v. Bouch (1885), 29 
Ch. D. 635, C. A. 

Annotations : — Distd. Re Bromley, Handers v. Bromley 
(1 886), 55 L. T. 145. Apld. Re Alsbury, Sugdon v. Alsbury 
(1890), 45 Oh. D. 237. Consd. Re Ragct, Listowol v, Puget 
(1892), 9 T. L. 11. 88. Apld. Re Eastern & Australian 
S.S. Co., Ltd., & Reduced (1893), 68 L. T. 321. Consd. 
Re Arm it age, Armitage v. Garnett, 11893] 3 Ch. 337 ; 
Re Malam, Malain v. Hitchens, 11894] 3 Ch. 578 ; Rc 
Dospard, Hancock v . Despard (1901), 17 T. L. It. 478. 


Rc Saryia Ranching Co. (1915), 8 
W. W. R. 697.™ CAN, 

s. Where procedure of di- 

rectors intra vires. ] — Where the 
course of procedure of directors of a 
co. was intra vires , & no fraud or bad 
faith on the part of the directors or 
shareholders was alleged : — Held : the 
ct. could not interfere with the internal 
management of the co.— Cowlinshaw 
v. Christchurch Press Co. (No. 1) 
(1907), 26 N. Z. L. It. 1038.— N.Z. 

PART III. SECT. 30, SUB-SECT. 7.— H. 

t. Distribution from reserve fund 
— <t concurrent issue of new shares — 


Nature of transaction — Whether device 
Jnr conversion of profits into capital .) — 
The directors of a limited co. who had 
power to divide as dividend part of 
its reserve fund, accumulated from 
undivided profits, resolved to divide 
a portion of its reserve fund among the 
shareholders in the shape of a bonus 
of 50 per cent on tho amount paid up, 
tic at tho same time to increase tho 
capital of the co. by issuing con- 
currently with the payment of tho 
bonus, preference shares of an amount 
equal in value to the bonus. A 
circular was sent to each shareholder 
intimating the sum to which he wus 
entitled as bonus & tho number of 


preference shares ho was entitled to, tic 
enclosing an application form for the 
new shares. Subsequently warrants 
for the bonus dividend were sent to 
the shareholder payable on tho day 
on which payment of the now shares 
was due. The trustees of a deceased 
shareholder, who were directed by the 
trust to hold certain shares in the co. 
for one person as life-renter tic for 
others in fee, took up their quota of 
the new shares & applied the bonus 
in payment thereof. In a question 
between the life-renter & flars of the 
original shares : — Held : the operation 
was a payment of dividend tit not a 
conversion of profits into capital, & 
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j i& I’aliner, Palmer v. Cased (1912), 28 T. I.. R. 301. 
M aDH - Jon ?8 «. Evans, (1913) 1 Ch. 28: Re 
Thomas, Andrew v. Thomas, (1916) 2 Ch. 331 ; lie 
Ogilvle, Otfilvie ». Ogllvle (1919), 88 L. J. Ch. 159 : 
X. R. conars. t>. Blott, X. 11. Comrs. v. Greenwood, [1921 J 

Miiunon. 7 S e Bridgewater Navigation Go., 

U8.H] 2 Ch. 317 ; Re Northago, Ellis v. Barlield (1891), 

m n iSi $ * I I* 6 Piercy, Whitwliam v. Piercy, 

1 J f e Hume i Nisbet's Settlmt. (1911), 

ffo‘}.jM , ? , D 61 oi^ 00 v ‘ Quardian Investment Trust Co., 

lLvStZ\ 1 K.* 13. J47« 

Sec , generally , Settlements. 

Whether income liable to super-tax.] 

- See Income Tax. 


J. Preference Dividends, 

3985. Whether cumulative — Construction of 
memorandum & articles.] — A co. registered under 
1862 Act, duly authorised the issue of 25,000 first 
preference shares on the following terms : “ The 
preference capital authorised is £250,000, carrying 
dividend at £10 per cent, 'per annum , payable half 
yearly, & entitled to a pro rata participation in 
surplus dividends, after £10 per cent, has been 
paid on the ordinary share capital of £650,000 ” : — 
H eld : the owners of these preference shares were 
entitled to have the arrears of such preferential 
dividend made good out of the profits of subsequent 
years.— Webb v. Earle (1875), L. R. 20 Eq. 556 ; 
44 L. J. Ch. 608 ; 24 W. R. 46. 

Annotations : — Distd. Staples v. Eastman Photographic 
Materials Co., [1896] 2 Ch. 303. Refd. Re Espuola Land 
& Cattle Co., [1909] 2 Ch. 187 ; Re Fraser & Chalmers, 
11919] 2 Ch. 114. 

3986. “ Out of the profits of each 

year.”] — The memorandum of assocn. of a co. 
contained the clause : “ The capital of the co. 
is £150,000 divided into 10,000 ordinary shares 
of £10 each & 5,000 preference shares of £10 each. 
The holders of preference shares shall be entitled, 
out of the net profits of each year to a preference 
dividend at the rate of 10 per cent, on the amount 
for the time being paid, or deemed to be paid up 
thereon. After payment of such preferential 
dividend the holders of ordinary shares shall be 
entitled to a like dividend at the rate of £10 per 
cent, per annum on the amount paid on such 
ordinary shares. Subject as aforesaid, the pre- 
ference & ordinary shares shall rank equally for 
dividend ” : — Held : the preference shareholders 
were not entitled to a cumulative dividend of 
£10 per cent, so as to have the deficiency in one 
year paid out of the profits of a subsequent year 
before paying anything to the ordinary share- 
holders. — Staples v, Eastman Photographic 
Materials Co., (18961 2 Ch. 803; 65 L. J. Ch. 
682 ; 74 L. T. 479 ; 12 T. L. R. 403 ; 40 Sol. Jo. 
513. C. A. 

Annotations: — Distd. Foster v. Colos & Foster (1900), 22 
T. L. R. 555. Refd. Re Wnkley, Wakley v. Vachell, 
11920] 2 Ch. 205. 

3987. “ Profit from time to time 

available.”] — A co. whose memorandum & arts, 
provided for preference shares carrying a “ cumu- 
lative preferential dividend,” was reconstructed, 


& the memorandum of assocn. of the new co. 
provided for preference shares carrying a “ pre- 
ferential dividend,” & art. 95 of the arts, of assocn. 
of the old co. was altered by striking out the word 
“ cumulative ” before “ preference,” so as to read 
thus : “ The net profit from time to time available 
for distribution as dividend shall be applied first 
in payment to the holders of the preference shares 
in the co. of a preference dividend ” : — Held : tho 
holders of the preference shares in the new co. were 
entitled to a cumulative preferential dividend. — 
Foster v. Coles & Foster (M. B.) & Sons, I/td. 
(1906), 22 T. L. R. 555. 

3988 . “ Yearly profits of company.”] 

— Adair v. Old Bushmills Distillery Co., 
[1908] W. N. 24. 

3989 . Whether declaration necessary — Dividend 
cumulative.] — Bond v. Barrow Hematite Steel 
Co., No. 3934, ante, 

3990 . Whether subject to deductions — Colonial 
income tax.] — An English co., which carried on 
business in a colony, passed resolutions under 
which a class of guaranteed preference stock- 
holders became entitled to a cumulative payment 
of interest at the rate of 6 per cent, per annum in 
priority to the other stockholders. By a subse- 
quent Act of the colonial legislature a duty, in 
the nature of income tax, was imposed on all 
dividends or interest paid out of assets in the 
colony to the members of cos. carrying on business 
therein, & it was declared that the duty payable 
in respect of the amount received by any member 
should be a debt due by him to the Crown : — 
Held : the contract between the preference Sc 
ordinary stockholders being an English contract, 
the lights under it of preference stockholders, not 
domiciled in the colony, were not affected by the 
colonial Act, A. they were therefore entitled to 
their 6 per cent, without any deduction in respect 
of the colonial duty. -Spiller v. Turner, [1897] 
1 Ch. 911 ; 66 L. J, Ch. 435 ; 76 L. T. 622 ; 45 
W. R. 549 ; 41 Sol. Jo. 452. 

Annotation : — Mentd. Indian & General Investment Trust 

v. Borax Consolidated, [1920] 1 K. B. 589. 

3991 . Rights of shareholders of cumulative 
preference shares — To participate in profits — After 
fixed cumulative dividend paid — Construction of 
articles.] — A co. which had power under its arts, 
to issue new shares upon such terms, including 
preference, as the co. in general meeting might 
direct, passed a resolution that the capital of tho 
co. be increased by the issue of certain new shares 
to be called preference shares, & that the holders 
thereof be entitled to a cumulative preferential 
dividend at the rate of 1 0 per cent, per annum on 
the amount for the time being paid up on such 
shares, & that such preference shares should rank, 
both as regards capital & dividend, in priority to 
the other shares. Preference shares were issued 
in accordance with this resolution. The arts, 
further provided that, subject to any priorities 
that might be given upon the issue of any new 


the lifo-rontor was entitled to have 
the bonus dividend paid to her. — • 
Blvtji’h Trustees v. Milne (1905), 7 
F. (Ct. of Hess.) 799 ; 42 So. L. R. 67(5 ; 
13 S. L. T. 292.— SCOT. 

PART III. SECT. 30, SUB-SECT. 7.— I. 

3986 i. Whether cumulative — Con- 
struction of articles — “ Out of the profits 
of each year .”] — Miln v. Arizona 
Copper Co., Ltd. (1899), 36 Sc. L. R. 
741. — SCOT. 

a. — — — — “ As if they were 
ordinary shares.”] — The arts, of assocn. 
of a co. authorised tho directors to 
“ issue any of the shares of the co., 


whether forming part of tho original 
capital or of the increased capital, 
upon terms giving to such shares, 
which shall be known as “A. shares 
preferential, a preference either as 
to capital or dividends, or as to both, 
as tho directors may decide.” Clause 
1 1 of the arts, declared that “ the said 
A. shares preferential shall ho entitled 
to participate in all dividends paid as if 
they were ordinary shares, but they 
shall he issued subject to a preferential 
dividend equal to such an amount 
as tho directors shall fix at tho time of 
issue, & such dividend shall be paid 
in priority to the dividends upon all 
I other shares, except those issued under 


tho next following art. ” : — Held : the 
words ” as if they wero ordinary 
shares,” in tho arts, wero enabling & 
not restrictive, & the dividends on tho 
preferential Bhares wore cumulative. — 
Fitziienry v. Craddock Hardware 
Co., Ltd. (1911), 31 N. Z. L. R. 287.— 
N.Z. 

b. No provision in articles.] 

— Crockett v. Academy of Mu tc 
22 C. L. T. 301.— CAN. 

C . Terms of special resolu- 

tion.] — -Preference shares in a limited 
co. were issued under special resolution 
of the co. “ those shares to be entitled 
to a preferential dividend of 51 per 
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Sr cl. 30 . — Regulation and management: Sub-sect . 7, 
7., J. , X., L, & M.] 

shares, tin* profits of the co. available for distribu- 
tion should be distributed as dividend among 
the members in accordance with the amounts 
paid on the shares held by them respectively : — 
Held ; in the distribution of profits, holders of the 
preference shares were not entitled to anything 
more than a 10 per cent, dividend. — Will v. 
United Lankat Plantations Co., Ltd., [1014] 
A. C. 11 ; 83 L. J. Ch. 195 ; 109 L. T. 754 ; 30 
T. L. K. 37 ; 58 Sol. Jo. 29 ; 21 Mans. 24, H. L. 

Annotations : — Consd. Tie National Telephone Co., [19141 

1 Ch. 755. Refd. He Fraser & Chalmers, [1919] 2 Oh. 114 ; 

Anglo-French Music Co. v. Nicoll, [19213 1 Ch. 389. 

3992. In winding up.] — 

The express gift or attachment to preference 
shares, on their creation, of preferential rights, 
whether in respect of dividend or return of capital, 
is, primd facie , a definition of the whole of their 
rights in these respects, <fc negatives any further 
or other right to which, but for the specified 
rights, they would have been entitled. The canon 
of construction in Will v. United Lankat Planta- 
tions Co,, No. 3991, ante , affecting the rights of 
preference shares with regard to dividend, applies 
to the rights of such shares in a winding up. — 
Re National Telephone Co., [1914J 1 Ch. 755 j 
83 L. J. Ch. 552 ; 109 L. T. 389 ; 29 T. L. 11. 082 ; 
58 Sol. Jo. 12 ; 21 Mans. 217. 

Annotations: — Consd. He Fraser & Chalmers, [1919] 2 Ch. 

114. Refd. Anglo-French Music Co. v. Nicoll, [ J 921 ] 

1 Ch. 386. 

3993 . .] —It was provided 

by art. 5 of the memorandum of assocn. of a co. 
witli a capital divided into ordinary & preference 
shares, that the preference shares should entitle 
the holders to a fixed cumulative dividend of 
7 per cent, on the amount for the time being paid 
up thereon, & to the repayment of capital before 
any dividend was paid or capital repaid to the 
holders of the ordinary shares, & to a further 
dividend calculated as therein mentioned. The co. 
had power to increase its capital & was desirous 
of doing so. Upon a summons by the co. asking 
questions on the construction of art. 5 of the 
memorandum: — Held: (1) upon the true con- 
struction of art. 5, the co. could pay dividends on 
the ordinary share capital subject only to the 
jixed cumulative dividend at 7 per cent, on the 
preference shares & the further specified dividend ; 
(2) ih e preference shares entitled the holders 
thereof in the event of a winding up of the co. 
to rank pari passu with the holders of ordinary 
shares in any surplus assets of the co. — A nglo- 
French Music Co. v. Nicoll, [1921] 1 Ch. 380 : 
90 L. J. ('h. 183 ; 124 L. T. 592. 

Compare No. 8221, post. 

Right to arrears— In winding up .]— See 

Sect. 30, sub-sect. 12, D. (c), Sect. 37, sub-sect. 9, 
A., I)., <fc Sect. 38, sub-sect. 7, A., post . 

3994. Arrears paid after death of Shareholder- 
Apportionment.]— Testator specifically bequeathed 
cumulative preference shares in a co. to his son R. 
& settled lus residuary estate upon trust for all 
his children. At his death in 1905 the dividends 
on the shares were in arrear, & it was not until 


1907 that there woro any profits available for 
dividend. In that year an interim dividend was 
declared sufficient in amount to satisfy all the 
arrears upon the preference shares : — Held : the 
dividend declared in 1907 must be treated as 
being in respect of that year only ; Apportionment 
Act, 1870 (c. 35), did not apply ; & consequently 
the whole of the dividend belonged to R. — Re 
Wakley, Wakley v, Vachell, [1920] 2 Ch. 205 ; 
89 L. J. Ch. 321 ; 123 L. T. 150 ; 30 T. L. R. 325 ; 
64 Sol. Jo. 357, C. A. 

Annotation: — Refd. Re Marjoribanks, Marjoribanks e. 

Pansey, [1923] 2 Ch. 307. 

Arrears paid after death of tenant for life — 
Whether tenant for life or remainderman entitled.] 

— See Settlements. 

Rights of ordinary shareholders — In priority to 
deferred shareholders.] — See No. 3938, ante . 

J . Interim Dividends . 

3995. Whether authorised — Construction of 
articles — Class rights must be regarded.] — Dur- 
laciier v, Hotchkiss Ordnance Co., Ltd. (1887), 
3 T. L. R. 807. 

3996. Money carried to interim dividend account 
— Whether company bound to apply to dividend.] — 

It was provided by the arts, of assocn. of a co. 
tli at “ the directors might from time to time pay 
to the members on account of the next forth- 
coming dividend such interim dividend as, in their 
judgment, the position of the co. justified.” On 
Mar. 10, 1897, at a meeting of the directors, it 
was resolved that an interim dividend be declared 
for the current year at the rate of 4 per cent, per 
annum , payable on Apr. 20. On Apr. 12 the 
directors resolved that, having regard to certain 
litigation then pending, the payment of the pro- 
posed interim dividend should be postponed ; & 
on Apr. 13, the co. requested their bankers to set 
aside out of money in their hands belonging to the 
co., under a special account intituled “ Interim 
Dividend Account” a sum of £30,000 to cover 
the dividend, pending the co.’s instructions. The 
co. now claimed a declaration that neither they 
nor their bankers were bound to apply the said 
sum of £30,000 or any part thereof in payment of 
that dividend : — Held : the co. were entitled to 
such a declaration. — Lagunas Nitrate Co., 
Ltd. v . Schroeder & Co. & Schmidt (1901), 85 
L. T. 22 ; 17 T. L. R. 025. 

Dividend wrongly paid — Liability of directors.] — 
See No. 3292, ante . 

X. Guaranteed Dividends . 

3997. Liability of guarantor — How discharged — 
Part of company’s business discontinued during 
period.] — In 1872 a co. was formed to purchase a 
going concern consisting of, inter alia , railway tyre 
& steamroller works, & to carry on all or any of 
the businesses of the concern. The purchase was 
completed, the vendor accepting part of the 
purchase-money in fully paid-up shares in the co. 
By an agreement made between the vendor & 
the promoter of the co., & recited in the arts, of 
assocn., the vendor guaranteed to the shareholders 

> for the time being a dividend for five years from 


cent per annum ” During two 
there were no profits of the co. whe 
with to pay the guaranteed divider 
— field: the preference sharehold 
were entitled to payment of the arre 
of dividend out of the first pro 
made by the co. — Pautick, Hilliie 
& Makvittll Gas Co., Ltd. v. Tayi 
(1888), 15 It. (Ct. of Seas.) 711 ; 
Sc. L. R. 539.— SCOT. 

d. “ l 'ostpomd charge 


— By a special resolution of a limited 
co. it was provided that “ out of the 
profits of the co.” holders of ** A " 
preference shares should receive “ as 
a first charge thereon, a cumulative 
preference dividend at the rate of 8 per 
cent/* 8c holders of “ B ” preference 
shares “ as a second & postponed 
charge, a preferential dividend at tho 
rate of 5 per cent per annum ” ; & 
provision was also made for the 


distribution of the balance of profits : — 
Held: the dividend on the " B ” 
shares was cumulative, the fact that it 
was not in terms desoribed as such, Jn 
contrast to the dividend on tho “ A ” 
shares, being insufficient to displace 
the general rule that preference 
dividends are primd facie cumulative, — 
FkhOURON 8c FOttWHTER V, BUCHANAN, 
1 1920] H. 0. 154.— SCOT. 


i 
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the . date of the formation of the co. upon the 
capital from time to time called up at the rate of 
10 per cent, per annum , & that, if in any one of the 
five years the profits should prove insufficient to 
pay such dividend, ho would pay the amount 
required to make up such dividend. The business 
was carried on at a loss from the first, & in 1847 
the directors, upon whom the arts, of assocn. 
conferred the widest powers of management, 
shut up the railway tyro department, which com- 
prised four-fifths of the whole concern, & which 
they had carried on at a very considerable loss. 
In 1875 there were no profits to divide, & the co. 
commenced an action against the vendor to enforce 
payment of an amount sufficient to pay a dividend 
of 10 per cent, upon the called-up capital in accord- 
ance with his guarantee : — Held : the discon- 
tinuance by the co. of the branch of their business 
did not discharge the vendor from his guarantee, 
& the co. were entitled to judgment for the sum 
claimed, together with interest & costs. — Brown 
& Co. v. Brown, Brown v. Brown & Co. (1877), 
30 L. T. 272, 0. A. 

Compare Contract, Vol. XII., p. 417. 

3998. Guarantee Incorporated in 

articles of association — Alteration of article.] — 

(1) Where a limited co. takes a guarantee for a 
certain annual dividend, & incorporates that 
guarantee in the arts, of assocn., the guarantee is 
no more than a “ regulation ” of the co. ; & it is 
intra vires of the co. by resolution of a general 
meeting, under 1802 Act, s. 50, to repeal or alter it 
so as to release the guarantor. 

(2) If a co. does so release the guarantor, bond 
fide & for several good considerations, a substantial 
art of which he performs, but in some of which 
e fails by his own fraud, & the co. are not in a 
position to restore him to his status quo prior to 
the release, they cannot rescind that release, & 
cannot therefore sue on the guarantee. — Sheffield 
Nickel Co. v . Unwin (1877), 2 Q. B. P. 214 ; 40 
L. J. Q. B. 299 ; 30 L. T. 240 ; 25 W. It. 493, 
I). 0. 

3999. Effect of discharge— Whether com- 

pany can rescind — Restoration to status quo 
impossible.] — Sheffield Nickel Co. v. Unwin, 
No. 3998, ante . 

4000. Rights of shareholders — To sums paid by 
guarantor — Before capital lost made good.] — 

Where vendors guarantee that the net profits of a 
co. shall not be less than a certain sum, the amount 
so guaranteed cannot be retained by the directors 
of the co. to make good any loss on the working of 
the co., but must be paid to the shareholders. — 
Richardson v. English Spelter Co., Ltd. (1885), 
1 T. L. R. 249. 

4001. Amount of preference dividend 

guaranteed — Whether preference shareholders 
entitled to full dividend.] — By decree of Feb. 
1874 the imperial govt, of Brazil conferred upon 
the provincial govts, of that empire the right to 
grant railway concessions, & sanctioned the grant- 
ing of a guarantee of interest not exceeding 7 per 
cent, on the capital bond fide spent in constructing 
the railway, the railway to be kept in good con- 
dition by the co. In July, 1874, a concession to 
make the railway of deft. co. was granted to certain 
concessionaires by the provincial govt, of Rio 
Grande do Norte, the concessionaires binding 
themselves to keep the railway in good condition 
on pain of fine or suspension of traffic. The pro- 
vincial govt, contracted to guarantee for thirty 
years interest at the rate of 7 per cent, on the 
capital expended on the railway up to a certain 
amount ; but if the traffic were interrupted for 
six months for reasons that might have been 


avoided, the payment of the guaranteed intorest 
should cease till the re-establishment of the traffic ; 
it also stipulated that on the dividend exceeding 
8 per cent., the surplus should be divided between 
the railway & itself. The concessionaires under- 
took to carry certain govt, officials & others at 
half -fares, & to carry the mails, etc., gratuitously. 
By decree of 1875 {he imperial govt, granted to 
any co. formed to carry out the above concession 
a thirty years’ guarantee of the 7 per cent, granted 
by the provincial govt., payable half-yearly to 
certain conditions, including the submission of the 
accounts of receipts & expenditure on the con- 
struction & maintenance of the railway. In 1878 
deft. co. was incorporated under 1802 Act, for the 
purpose of acquiring, inter alia , the rights, benefits, 
& privileges of the above-mentioned concession 
& decrees. The share capital was fixed at £500,000, 
25,000 shares at £20 each. Certain of these shares 
were entitled to a preferential dividend of 7 per 
cent, payable out of the guaranteed moneys & 
net earnings of the co. In 1880 pltfs. became the 
holders of 250 of such preferred shares, on which 
for some years they received a preferential 
dividend of 7 per cent., hut in the last few years 
they received a much smaller dividend. The 
guaranteed interest had been duly paid by the 
imperial & provincial govts., but a portion of the 
interest so received had been applied towards the 
necessary maintenance of the line in proper 
working order, & other matters connected with the 
railway. Pltfs. brought their action for a declara- 
tion that the interest received by the co. from the 
imperial govt, of Brazil, in respect of the capital 
represented by the preferred shares, should be held 
upon trust for & appropriated to the payment 
of a 7 per cent, dividend on such preferred shares, 
& any other application of it so long as any part 
of such 7 per cent, dividend remained unpaid was 
wrongful & a breach of trust on the part of the 
co. ; & for payment of the money so improperly 
withheld, & in iho alternative rescission of pltfs.’ 
contract with the co. to take the 250 shares ; & 
repayment of the sum of £5,000 : — Held : pltfs. 
were not entitled to the declaration or relief sought, 
on the ground that the guaranteed interest pay- 
able & paid by the Brazilian govt, was not payable, 
or paid, for the sole benefit of the holders of the 
preference shares in the co., but was paid to the 
co. as a contribution to its revenues to be applied 
to such purposes as the earnings of the under- 
taking plight be legitimately applied, & to assist 
it in carrying out the obligations undertaken in the 
original contract.. — ( 'r afford v. Imperial Brazi- 
lian Natal & Nova Cruz Ry. (Y>. & Gtbbs (1880), 
00 L. T. 00. 

As against liquidator of company.] — 

See Sect. 30, sub-sect. 10, A., post . 

To guarantee fund —As against liquidator of 

company.] — See Sect. 30, sub-sect. 10, A., post. 

L . Liability for Dividends Improperly Paid, 

Liability of directors.] — See , generally , Sect. 28, 
sub-sect. 0, E .,(/), ante. 

Relying on servants of company.] — See 

Sect. 28, sub-sect. 4, C., ante. 

Liability of secretary.] — See No. 3001, ante . 

Liability of manager.] — See No. 3608, ante . 

Liability of auditor.] — Sec No. 3008, ante. 

M. Dividend Warrants and Coupons. 

4002* Effect of warrant-— As representation of 
title to shares — Estoppel of company.] — Pltf., a 
registered holder of twenty shares in deft, co., 
bought fifty additional shares & bond fide took a 
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Sect, 30. — Regulation and management: Sub-sect, 7, 
M. ; sub-sect, 8,y 4.] 

transfer of them, but he failed to obtain certificates 
of the registration of the transfer from the secre- 
tary. He subsequently received two dividend 
warrants, at intervals of six months, for dividends 
on the total number of shares. The transfer was 
forged by the secretary, & upon the fraud being 
discovered, deft. co. declined to recognise pltf.’s 
title to more than the original twenty shares, & 
upon his claim to establish his title to the fifty 
shares deft. co. counterclaimed for a return of the 
dividends paid by mistake upon those shares : — 
Held : deft. co. were not estopped from denying the 
title of pltf. to the fifty shares, inasmuch as the 
sending of a dividend warrant did not amount to a 
representation of pltf.’s title to the shares ; nor 
was it such conduct as to lead pltf. into the belief 
that he had a good title, or a representation made 
in answer to any inquiry of pltf. whereby he was 
put to rest in regard to his title, & therefore was 
not a ground on which to base an estoppel. — 
Foster v . Tyne Pontoon & Dry Docks Oo. & 
Kenwick (1893), 63 L. J. Q. B. 50 ; 9 T. L. R. 450. 
Annotation : — Refd. Dixon v. Kennaway, [1900] 1 Ch. 833. 

4003. Transmission by post — What amounts to 
request for.] — The directors of a co. in a half- 
yearly report & statement of accounts recom- 
mended the payment of a certain dividend on 
preference & ordinary stock, & gave notice that 
dividends would be paid on a certain day by means 
of dividend warrants sent by post to the registered 
address of the stockholder in each case. The 
shareholders of the co. at their half-yearly general 
meeting declared the amount of dividend as pro- 
posed by the directors, but passed no resolution 
as to how payment should be made. On the day 
named in the directors’ report a dividend warrant 
was sent by post to the registered address of a 
stockholder. The warrant was lost in the post : — 
Held : (1) in the circumstances there was a request 
by the stockholder to the co. to pay the amount 
due to him by means of a warrant sent by post to 
his registered address. 

In an action by the stockholder against the co. 
to recover the amount of dividend in respect of 
the stock held by him : — Held ; (2) the above facts 
supported a plea of payment by the co., & the 
remedy, if any, of the stockholder was to put in 
suit such rights as he had upon the lost warrant. — 
Thairi.watx v . Great Northern Ry. Co., [1910] 
2 K. B. 509 ; 79 L. J. K. B. 924 ; 103 L. T. 186 ; 
26 T. L. R. 555 ; 51 Sol. Jo. 652 ; 17 Mans. 247, 
D. 0. 


Sec, generally , Contract, Vol. XII., pp, 471, 
472. 

4004. Effect of loss in transmission.] — 

Thajrlwall v. Great Northern Ry. Co., No. 
4003, ante. 


4005. Stolen coupons — Right of bon& fide holder 
for value to enforce payment.] — A share warrant 
to bearer issued by an English co. registered under 
1867 Act, certifying that “ the bearer is entitled 
to one share of the co.” is a negotiable instrument, 
& if such warrant is stolen & afterwards gets into 
the hands of a bond fide holder for value without 


notice of the fraud, such holder can enforce against 
the co. payment of coupons for dividends due in 
respect of such share warrant. — Webb, Hale & 
Co. v, Alexandria Water Co., Ltd. (1905), 93 
L. T. 339 ; 21 T. L. R. 572, D. C. 

Whether negotiable instrument.] — Compare 
Bills of Exchange, Vol. VI., p. 451, No. 2901 


Sub-sect. 8. — Profits. 

A, In General, 

4006. Profits — How ascertained.] — Bond v, 
Barrow ILematitk Steel Co., No. 3931, ante, 

4007. .] — (1) Profits, in the case of a 

trading or banking co., are the excess of the cur- 
rent gains over the working expenses as shown by 
the revenue account, as distinguished from the 
capital account. 

(2) For the purposes of the revenue account it 
is not necessary such profits should be in hand. 

If directors, in the honest exercise of their 
judgment, treat in a revenue account a debt as 
a profit earned, though not received, they cannot 
be said to be paying dividends out of capital, 
even if the debt should ultimately prove to be 
bad, & the dividend to have been paid out of 
capital . — Re London & General Bank, Ltd. 
(1894), 72 L. T. 227 ; 11 T. L. R. 156 ; 39 Sol. Jo. 
180 ; affd., [1895] 2 Ch. 673, C. A. 

Annotations : — As to (2) Refd. He National Bank of Wales, 
[1899] 2 Ch. 029. Generallg , Mentd. He Kingston Colton 
Mill Co., [1890] 1 Ch. 0 ; Re Kingston Cotton Mill Co. 
(No. 2), [1890] 2 Ch. 279 ; Re Western Counties Steam 
Bakeries & Milling Co., [1897] 1 Ch. 017 ; It. v. Roberts, 
[1908] 1 K. B. 407 ; Re Republic of Bolivia Exploration 
Syndicate, [1914] 1 Ch. 139. 

4008. Deduction of excess profits 

duty.] — Under the aits, of assocn. of a private co. 
there was to be no free market in respect of the 
ordinary shares of the co. so long as a purchaser 
selected by the board was willing to purchase the 
same at a fixed value, which was to be determined 
in manner defined by the arts., being based upon 
a three years’ aggregate of the sums which would 
have been paid as dividend upon such ordinary 
shares “if in respect of each of such three years 
there had been distributed among the members 
the entire profits of such year available for dis- 
tribution as dividend ” : — Held : in ascertaining 
the fixed value of a share, excess profits duty 
payable under Part III. of the Finance (No. 2) 
Act, 1915 (c. 89), must be deducted before the 
entire profits of any year available for distribution 
as dividend among the shareholders could be 
ascertained. For this purpose excess profits 
duty is not analogous to income tax. — Collins v, 
Sedgwick, [1917] 1 Ch. 179 ; 80 L. J. Ch. 156 ; 
115 L. T. 763 ; 32 T. L. R. 554. 

Annotations : — Folid. Re Conilran, Condran v. Stark, [1917] 
1 Oh. 639. Cousd. Fellows v. Corker, [1918] 1 Oh. 9. 
Apprvd. & Folid. Patent Castings Syndicate v. Ethering- 
ton, [1919] 2 Ch. 254. 

.]— See, also , Nos. 3594, 3595, 

ante, 

4009. Construction of articles.] — Evling v, 

Israel & Oppenheimer, No. 3959, ante . 


PART III. SECT. 30, SUB-SECT. 8.— A. 

e. Profits available for dividend — 
Reserve fund.]— Profits, which were 
supposed to have been earned, instead 
of being distributed in dividends, wore 
transferred to an account referred to 
ini ^ rn0WIi aa the “ reserve account.’ * 
I he prospectus of the co. had stated 
that undrawn profits & assets of the 
co. had been appropriated to a 


“reserve fund”: — Held: the words 
“ reserve fund,” as used In the pro- 
spectus, did not necessarily mean a 
reserve fund which was invested, but 
the important thing was the reserving 
of amount out of property available 
for distribution in dividends, & 
appropriating it in the books of tho co. 
to meet contingencies, which was 
shown to have been done. — K ennedy 
v. Acadia Pulp & Paper Mills Co. 


(1905), 38 N. S. R. 291.— CAN. 

f. Replacement of rolling stock— Out 
of revenue — Discretion of directors.] 
— Where directors had been, for 
several years, replacing out of revenue 
rolling stock which was worn out, & 
the rolling stock appeared to be 
greater in money value than it was 
five years before, &, although there 
were some deficiencies in it which the 
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4010. Net profits — How ascertained — Deducting 
liabilities from assets.] — Binney v. Ince Hall 
Coal & Cannel Co., No. 3960, ante . 

Deduction of income tax.] — See No. 

3597, ante . 

4011. Deduction of excess profits 

duty.] — An agreement made in Apr. 1914, for the 
sale of a business provided that part of the con- 
sideration should be paid by “ one equal third 
part of the net profits ” of the business in the year 
ending Sept. 30, 1914, & in each succeeding year 
up to Mar. 31, 1919: — Held: “net profits” 
meant the profits of the year’s trading which were 
divisible among the persons interested, & conse- 
quently, as excess profits duty must be deducted 
before the profits which were divisible could be 
ascertained, the vendors were only entitled to 
one third part of the profits after excess profits 
duty had been deducted. — lie Condran, Condran 
v. Stark, [1917] 1 Ch. 639 ; 86 L. ,T. Oh. 464 ; 117 
L. T. 270 ; 33 T. L. Li. 307 ; 61 Sol. Jo. 445. 

Annotations : — Consd. Fellows v. Corker, [11)18] 1 Ck. 9; 

Port, of London Authority v. Orsett Union Aroint. Com., 

[1919] 1 K. JL 84. Apprvd. & Folld. Patent Castings 

Syndicate v. Etkerington, [1919 J 2 Ch. 254. 

.]— vSVc, also, Nos. 3595, 3598- 

3599, ante . 

4012. Provision for depreciation of 

capital.] — The arts, of assocn. of a limited tramway 
co. provided that no dividend should be declared 
except “ out of profits ” ; that the directors 
should, with the sanction of the co., declare annual 
dividends “ out of profits ” ; & that the directors 
should, before recommending a dividend, set aside 
“ out of profits,” subject to the sanction of the co., 
“ a reserve fund for maintenance, repairs, de- 
preciation, & renewals.” The co. had for several 
years carried on their business, paying a dividend 
half-yearly on their ordinary shares ; but they 
failed to set apart a reserve fund adequate for the 
maintenance of their tramway, which eventually 
became worn out. The co. having again declared 
a half-yearly dividend on their ordinary shares, & 
the total sum appropriated for the dividend being, 
as it appeared, much less than the sum required to 
reinstate the tramway : — Held : (1) the co. could 
only declare a dividend out of the net profits, & 
the net profits could not be ascertained without 
first restoring the tramway to an efficient condition, 
or making due provision for that purpose out of 
the co.’s assets. An injunction was accordingly 
granted restraining the co. from paying the half- 
yearly dividend they had declared, but leave was 
given them to move to dissolve the injunction, in 
the event of their being able to satisfy the ct. that 
there were profits available for the dividend ; 
(2) the holders of preference shares, the dividend 
on which was “ dependent upon the profits of the 
particular year only,” were entitled to a dividend 
out of the profits of any year after setting aside a 
proportionate amount sufficient for the mainte- 
nance of the tramway for that year only ; & were 
not to be deprived of that dividend in order to 
make good the sums which in previous years 
should have been set aside by the co. for main- 


tenance, but which had been improperly applied 
by them in paying dividends. — Dent v. London 
Tramways Co. (1880), 16 Ch. D. 344 ; 50 L. J. Ch. 
190 : 44 L. T. 91. 

Annotations : — As to (1) Refd. Lambert v. Neuchatel 
Asphalte Co. (1882), 51 L. J. Oh. 882 ; Verncr v. General 
& Commercial Investment Trust, [1894] 2 Ch. 239. As to 
(2) Expld. & Distd. Leo v. Neuchatel Asphalte Co. (1889), 
41 Ch. D. 1. Reid. Verner v. General & Commercial 
Investment Trust, 11894] 2 Ch. 239 : He Floating Dock Co. 
of St. Thomas (1895), 64 L. J. Ch. 361. 


4013. 


Sale of business at profit.] 


Frames v. Bultfontein Mining Co., No. 2987, 
ante . 

4014. Where ascertained by directors — • 

Interference by court.] — Lambert v . Neuchatel 
Aspiialte Co., Ltd.,* No. 3979, ante . 

In service agreement.] — See Nos. 3590-3597, 

3599 ante . 

4015. Realised profits — Profits tangible for the 
purpose of division.] — Re Oxford Benefit Build- 
ing & Investment Society, No. 3949, ante . 

4016. Profits available for dividend — Net profits 
after proper deductions — Reserve fund.] — Fisher 
v . Black & White Publishing Co., No. 4021, 
vost . 

4017 . .] — On Mar. 3, 1897, 

pltfs. agreed with A. to grant to him, or to an 
intended co., defts., an exclusive licence to use 
certain patents in consideration of payments to be 
made by the co., when formed, of a proportion 
of its “ x>rofits available for dividend ” after 
payment of a preferential cumulative dividend 
of 8 per cent, on a capital of £150,000 & such sum 
as the directors should think fit had been set aside 
as a reserve fund. The licence was granted to A. 
& on Mar. 5, 1897, he agreed to sell to B., on 
behalf of the proposed co., the agreement of 
Mar. 3, & the licence, & other licences, for £120,000. 
The co. was incorporated on Mar. 8, & adopted the 
agreement of Mar. 5, but the licence was not 
actually assigned to them. Their balance-sheet 
of Oct. 1899, showed profits of £20,000, & they 
proposed to write off £3,000 against depreciation 
& towards the ultimate extinction of the cost of 
the licences. The action was brought to test their 
right to do this : — Held : (1) there was no direct 
contract between pltf. co. & deft. co. which would 
entitle pltf. co. to sue deft. co. ; (2) deft. co. were 
justified in setting aside the £3,000 out of their 
income against depreciation before ascertaining 
the net “ profits, available for dividend,” & even 
assuming that pltf. co. had rights against deft. co. 
under the agreement, there would have been no 
money payable to pltf. co. at the time of the action 
being brought, & the action must have failed 
apart from the question of want of privity of 
contract. — Bagot Pneumatic Tyre Co. v. Clipper 
Pneumatic Tyre Co., [1902] 1 Ch. 146; 71 
L. J. Ch. 158 ; 85 L. T. 652 ; 50 W. R. 177 ; 18 
T. L. R. 161 ; 46 8ol. Jo. 121 ; 9 Mans. 56 ; 19 

Annotations : — As to (1) Folld. barker v. Stickney, f 

K. B. 356. Refd. Danslc Itekylnffcl byndikat AkL v. 

Snell 119081 2 Ch. 127 ; Barker v. Sticknoy, 11919] 1 

K B* 121. As to (2) Refd. Macdonald v. Eylos, [1921] 

1 Ch. 631. 


directors wore gradually supplying, 
it did not appear that such deficiencies 
interfered with or inconvenienced 
traffic, the ct. refused to restrain the 
payment of a dividend to the pre* 
ferenco shareholders, which had been 
declared at a general meeting, until the 
deficiencies in the rolling stock had 
been supplied.— Kkiioe v. Waterford 
& Limerick Ry. Co. (1888), 21 

L. II. lr. 221— IR. 


g. Replacement of capital out of 
profits — Whether any statutory obliga- 
tion. ] — There is no statutory obligation 
on a limited co. to replace capital, 
lost by depreciation in securities, out 
of profits. — Irish Catholic Ciiurch 
Property Insurance Co. v. Inland 
Revenue Combs., [1918] 2 I. It. 510. — 
IR. 

h. Expenses in connection with sale 
of undertaking — Whether chargeable to 


venue.] — The expense incurred by a 
i. in parliamentary proceedings, which 
suited in an arrangement under which 
o co.’s undertaking was sold, should 
>t be charged against the royem o of 
,o year preceding the sale, but against 
e price obtained for the undertaking. 
■Pabtick, Billhead & Maryhill 


Co., Ltd. t>. Taylor (1891), 


(Ct. of Sess.) 

SCOT. 


1017 ; 28 So. L. 


18 

K. 
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Sect, 30. — Regulation and management ; Sub-sect, 8, 
B. S ect, 31 : Su b-sect, 1.] 

B, Distribution, 

4018. In accordance with memorandum.] — 

Ashbury v. Watson, No. 3850, ante. 

4019. Realised profit on capital assets.] — A co. 
registered under the Joint Stock Cos. Acts can, 
in the absence of special provision to the contrary, 
distribute a realised profit on its capital assets. — 
(’ross v . Imperial Continental Gas Assocn., 
[1923] 2 Ch. 553 ; 129 L. T. 558 ; 39 T. L. E. 470. 

4020. Creation of reserve fund — Before declaring 
dividend.] — (1 ) It is an elementary principle that a 
ct. has no jurisdiction to interfere with the internal 
management of cos. acting within their powers. 
The co. must sue to redress a wrong done to it ; 
but if a majority of its shares are controlled by 
those against whom relief is sought, the complain- 
ing shareholders may sue in their own names, but 
must show that the acts complained of are either 
fraudulent or ultra vires . 

(2) A co. formed by letters patent under Canadian 
Act, 27 & 28 Viet. c. 23, is not bound to divide 
all its profits on each occasion amongst its share- 
holders. It can legally reserve any portion thereof 
at its own discretion, & a ct. has no jurisdiction 
to regulate it. Wh ether the undivided portion 
is retained to credit of profit & loss or carried to 
credit of a reserve it may lawfully, in the absence 
of any express power, be invested on such securities 
as the directors may select subject to the control 
of a general meeting ; but not restricted to such 
investments as trustees are authorised to make. 

(3) It is not ultra vires for a co. to invest in the 
name of a sole 1 rustec. He is strictly accountable, 
but the dissentient shareholders are not entitled to 
an injunction against the directors & the co. in 
respect of such investment so long as it appears 
U) be bond fide . 

(4) Where a director purchased property 
without mandate from the co., & under such 
circumstances as did not make him a trustee 
thereof for the co., <fe thereafter resold the same 
to the co. at a profit : — Held : whether or not 
the co. was entitled to a rescission of the contract 
of resale, it was not entitled to affirm it & at the 
same time treat the director as trustee of the 
profit made. — Borland v. Earle, [1902] A. 0. 
83 ; 71 L. J. P. G. 1 ; 85 L. T. 553 ; 50 W. E. 241 ; 
18 T. L. R. 41 5 9 Mans. 17, P. G. 

Annotations : — As to (1) Folld. Dominion Cotton Mills Co. r. 

Amyot, 1 1012] A. U. MG. Consd. Cook v. Decks, 11U1GJ 


1 A. O. 554 ; Foster t>. Foster, [1916] 1 Oh. 532. Befd. 

Campbell v. Australian Mutual Provident Soc, (1908), 77 

L. J. P. C. 117 : Kirsopp v. Highton (1911), 28 T. L. R. 

129 ; I. R. Colors, v. Blott,_J. R. Comrs. v. Greenwood, [1921 ] 

2 A. C. 171. As to (2) Reftt. I. R. Comrs. v. Blott. I. R. 

Comrs. v. Greenwood, [192 1 ] 2 A. C. 1 7 1 . Generally . Mentd. 

Normandy v, Ind Coopo, [1908] 1 Ch. 84 ; Jacobus Marler 

Estates v . Marlor (1913), 85 L. J. P. C. 1G7, n. 

4021. To meet contingencies.] — The 

memorandum of assocn. of a co. provided that, 
as between the holders of the ordinary shares & 
the holders of the founders’ shares, “ the profits 
from time to time available for dividend ” should 
be applicable as follows : (1) to the payment of 
a n on-cumulative preferential dividend of 15 per 
cent, per annum on the shares other than the 
founders’ shares ; (2) of the surplus, two-thirds 
should be applicable to the payment of a further 
dividend on the shares other than the founders’ 
shares, & the remaining one-third should be applic- 
able to the payment of dividend on founders’ 
shares. 

The arts, of assocn. provided that, so far as they 
did not exclude or modify the regulations con- 
tained in 1802 Act, Table A, those regulations 
should, as far as applicable, be deemed to be tin' 
regulations of the co. The arts, expressly excluded 
some of the arts, of Table A, but did not expressly 
exclude art. 74, wliich provides that “ the directors 
may, before recommending any dividend, Ret 
aside out of the profits of the co. such sum as they 
think proper as a reserved fund to meet contin- 
gencies, or for equalising dividends ” : — Held : 
art. 74 of Table A was not in toio excluded by 
implication, but it must be taken to form part 
of the arts.; “profits available for dividend” 
meant the net profits after making any deductions 
which the directors could properly make before 
declaring a dividend, & the directors were justified, 
after paying a dividend of 15 per cent, to the 
ordinary shareholders, in setting aside as a reserve 
fund to meet contingencies so much of the surplus 
of the profits of a year as they thought fit. 

Qu. : whether the directors could have set 
aside a reserve fund for the purpose of equalising 
dividends. — Eisiier v, Black & Wjiite Pub- 
lishing Go., [1901] 1 Ch. 174 ; 71 L. .1. Gh. 175 ; 
84 L. T. 305 ; 49 W. It. 310 ; 17 T. L. R. 110 ; 
45 Sol. Jo. 138 ; 8 Mans. 184, C. A. 

Annotation : — Reid. Kvling v. Israel & Oppenheitncr 

[1918] l Ch. 101. 

4022. Equalisation of dividends.] — 

Fisher v. Black & White Publishing Go., 
No. 102 1 , ante. 


PART III. SECT. 30, SUB-SECT. 8.--B. 

k. Creation of reserve fund — From 
unallotted balance of profits — A arced 
additional dividend to preference share - 
holders prejudiced — Powers of direc- 
tors .] — Under tlio original arts, of 
assocn. of a limited co. whoso capital 
consisted of cuimilativo preference 
shares & ordinary shares, the directors 
had power before recommending any 
dividend to set aside .out of profits such 
sum as they might think proper as a 
reserve fund. Subsequently it was 
arranged between the preference & 
ordinary shareholders that the ordinary 
shares should be split into preferred I 
& deferred ordinary shares, & as part 
of that arrangement there was added 
to the arts, of assocn. a new art. 
providing, inter alia , that should the 
profits be sufficient to enable the pay- 
ment of 7 per cent on tlio deforred 
ordinary shares, after paying 5 per 
cent on the preference & preferred 
ordinary shares, the preference sharo- 
koldcrs should be entitled to such 
additional dividend not exceeding 
I per cent as the balance of profit 
remaining would permit; this ad- 


ditional dividend not. being cumulative 
but contingent on the profits of the 
year. Iu 1904, after paying a dividend 
of 5 per cent on preference & preferred 
ordinary shares, & a dividend of 7 per 
cent on the deferred ordinary shares, 
there remained a balance which was 


more than sufficient to pay an 
additional 1 per cent dividend on the 
preference sliares, but out. of this the 
directors proposed to place to a reserve 
fund a sum which would preclude the 
payment of an additional dividend. 
In a question between the co. & the 
preference shareholders as to whether 
the directors were entitled to deal 
with the balance in tills way instead 
of applying it, primo loco , in the pay- 
ment of an additional 1 per cent 
dividend on the preference shares : — 
Held : on the construction of the arts, 
of assocn., tho application of the 
balance proposed by the directors was 
irUra mres. — Wemyss Collieries 
Trust, Ltd. v, Melville (1905), 8 
F. (Ot. of Bess.) 143. — SCOT. 


1* Surplus profits ** — Construc- 
tion of articles .] — The arts, of assocn. 
of a limited liability co. provided. 


inter alia : “ Tho not. profits of the co. 
in each year shall be appropriated in 
order of priority & manner following 
the holders of the preference shares 
shall bo entitled to a cumulative 
preferential dividend at the rate of £8 
per cent per annum on the amount 
for the time being paid up on tho 
preference shares held by them 
respectively, with tlio right to resort 
to the profits of subsequent years to 
make up any deficiency in tho divi- 
dends of preceding years ; subject to 
the rights of tho holders of the pre- 
ference shares, tho holders of tho 
ordinary shares shall bo entitled to bo 
paid out of the surplus profits in each 
year a (lividond at the rate of £8 per 
cent per annum for each year on the 
amount for tho time being credited as 
paid up on the ordinary shares held 
by them respectively ; any surplus 
profits shall belong to the holders of 
the preferential & ordinary shares in 
proportion to the number of shares 
held by them respectively, & shall bo 
divided amongst them at such time 
or times as the co. may determine. &, 
until such direction be given, shall be 
retained by the co. : — Held : the 
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4023. Construction of articles.] — Paterson 

(B.) & Sons, Ltd. v . Paterson, [1916] W. N. 352, 

H. L. 

Before payment to participating policy- 
holders — Insurance company .] — See Part V., Sect. 

I, post . 

4024. Writing oil depreciation of assets — Before 
declaring dividend.] — Bagot Pneumatic Tyre Co., 
v. Clipper Pneumatic Tyre Co., No. 4017, ante . 

Duty to make good lost capital.]- See Sect. 10, 
sub-sect. 6, B,, ante. 

Amount carried forward — Sufficient to pay 
cumulative dividend on ordinary shares — Dividend 
not declared .] — See No. 3059, ante . 

Distribution of reserve fund — As dividend.] - - 

See No. 3944, ante . 

In winding up .] — See Sect. 37, sub-sect. 9, 

D. (< a ), post 

Interference by court with dividends.]— See, 
generally , Sub-sect. 7, G. (c), an/e. 


Sect. 31.— POWERS AND LIABILITIES OF 

COMPANY. 

Sub-sect. 1. — In General. 

4025. Compared with individual.] — Botjrke v. 
Alexandra Hotel Co., Ltd. (1877), 25 W. it. 
782, C. A. 

4026. -- — .] —A registered co. cannot do any- 
thing which all its members think expedient, & 
which, apart from the law relating to incorporated 
cos. they might lawfully do (Lindley, L.J.), — 
lie Newman (George) <fc Co., [1 895 1 1 Ch. 674 ; 
04 L. J. Ch. 407 ; 72 L. T. 097 ; 43 W. It. 483 ; 1 L 
T. L. It. 292 ; 39 Sol. Jo. 346 ; 2 Mans. 267 ; 12 
It. 228, C. A. 

Annotations : — Refd. Religman v. Frince, [1895] 2 Ch. 617; 
Salomon v. Salomon, Salomon v. Salomon (1896), 66 
L. J. Ch. 35; He 1 lilies, 1 1 903] 2 Ch. 254; Young v. 
Naval, Military, & Civil Sorvico Co-op. Soc. of South 
Africa, [19051 1 K. B. 687 ; lie Express Engineering 
Works, 119201 1 Ch. 466; Hammond v. Prentice, [1920] 
I Ch. 201. Mentd. lie Bodega Co., |1904] 1 Ch. 270. 

4027. Liability for misrepresentation.] — 

The same rules as to false or deceptive representa- 
tions which are applicable to contract between 
individuals are also applicable to contracts between 
an individual & a co. 

The V. co. prospectus purported that a con- 
cession from a foreign government to make a 


railway had boon obtained, whereas the fact was 
that the V. co. had merely contracted to purchase 
the concession from another co. for £50,000 : — 
Held : this was a material misrepresentation, & a 
purchase of shares on the faith of it was entitled 
to have the purchase set aside. — C entral By. Co. 
of Venezuela (Directors, etc.) v. Kisch ( 1807 ), 
L. It. 2 H. L. 99 ; 36 L. J. Ch. 819 ; 16 L. T. 500 ; 
15 W. It. 821, H. L. ; affg. S. C. sub nom. Kisch 
v. Central By. Co. of Venezuela, Ltd. (1865), 
3 De G. J. & Sm. 122, L. JJ. 

Annotations : — Consd. Oakes v. Turquand Sc Harding, 
Peek v. Tnrquand 8c Harding, lie Overend, Gurney 
(1867), L. R. 2 H. L. 325 ; lie Reese River Silver Mining 
Co., Smith’s Case (1867), 2 Ch. App. 604; Estates In- 
vestment Co., Ex p. Ashley, Scholoy v. Central Ily. of 
Venezuela (1870), 39 L. .1. Ch. 354. Eefd. Henderson v, 
Lacon (1867), L. It. 5 Eq. 249; Re Overend, Gurney, 
Exp. Oakes 8c Peek (1867), L. It. 3 Eq. 576 ; Hodgkinson 
v. Kelly (1868), L. R. 6 Eq. 490 ; Panama 8c South Pacific 
Telegraph Co, v. India Rubber, Gutta Porclia & Telegraph 
Works Co. (1875), 10 Ch. App. 520, n. ; Blonkhom v . 
Penrose (1880), 43 L. T. 668; Mathias v. Yetta (1882), 
40 L. T. 497 ; Scott v. Snyder Dynamite Projectile Co. 
(1892), 07 L. T. 104 ; Byrne v. Millom & ARkam Hcematite 
Iron Co. (1901), 46 Sol. Jo. 85. Mentd. Denton v. Mac- 
Neil (1866), L. R. 2 Eq. 352; Boss v. Estates Investment 
Co. (1866), L. It. 3 Eq. 122 ; lie Cachar Co., Lawrence's 
Case, He Russian (Vyksounsky) Iron Works Co., Kincaid’s 
Case (1867), 2 Ch. App. 412 ; Kent. v. Freehold Land & 
Brickmaking Co. (1867), L. It. 4 Eq. 588 ; He Madrid 
Bank, Wilkinson’s Case (1867), 36 L. J. Ch. 489 ; Re 
Anglo -Danubian Steam Navigation & Colliery Co., 
Walker’s Case (1868), L. U. 6 Eq. 30 ; Re Canadian Native 
Oil Co., Fox’s Case (1868), L. It. 5 Eq. 118 ; Chester v. 
Sparge (1868), 18 L. T. 314; Langhum v. East Wheal 
Rose Consolidated Silver-Lead Mining Co. (1868), 37 
L. J. Ch. 253 ; Re Estates Investment Co., Ex p. Pawlo 
(1869), 38 L. J. ('li. 318 ; Re Estates Investment Co., 
McNioll’s Case (1870). L. It. 10 Eq. 503 ; Cargill v. Bower 
(1878), 10 Oh. 1). 502 ; Re Scottish Petroleum Co. (1883), 
23 Ch. 1). 413 ; Bellairs v. Tucker (1884), 13 Q. B. I). 502 ; 
Newlands v . National Employers’ Accident Assocn. 
(1885), 54 L. J. Q. B. 428 ; Symonds v. City Bank (1886), 
34 W. It. 364 ; Aaron’s Reefs v. Twiss, [1890] A. C. 273. 

4028. Assignability of personal contract.] — 

The rule that a publishing agreement between an 
author & an individual publisher or iirm of in 
dividuals is of a personal nature, & that the benefit 
of the same cannot without the consent of the 
author be assigned, extends to such an agreement 
between an author & a limited co. Where a 
publishing co. became insolvent the ct. restrained 
the receiver in a debenture-holder’s action against 
the co. from assigning the benefit of a publishing 
agreement without the consent of the author. — 
Griffith v. Tower Publishing Go., Ltd. & 
Moncrieff, 1 1 K97 1 1 Ob. 21 ; 66 L. J. (Hi. 12 ; 


holders of the ordinary shares were not, 
under clause 2, entitled to cumulative 
dividends before the surplus profits 
were divided under clause 3. — 
COYVLTNHHAW V. CllIUBTCHOKUl! PjiKHH 
Co. (No. 1) (1907), 26 N. Z. L. R. 1076. 
— N.Z. 

m. Reserve fund — From undivided 
profits — Rights of preference share- 
holders.] — -Although the reserve fund 
consists of undivided profits, as long 
as it exists as a reserve fund it exists 
for the benefit of both preference & 
ordinary shareholders, & the preference 
shareholders will cease to have an 
interest In the fund only when it is 
not required as a reserve fund, but is 
available for distribution as profits. — 
Re OAMAHU WOOLLEN FACTORY CO., 
Ltd. (1913), 32 N. Z. L. R. 145.— 
N.Z. 

PART III. SECT. 31, SUB-SECT. 1. 

n. Power to enter association for 
mutual protection.] — Coal mining cos. 
entered into a deed for the purpose of 
forming an assocn. to maintain & 
defend the commercial & industrial 
interests of the parties thereto 8c to fix 
& maintain prices without intent to 
act in auy wav to the detriment, of t he 
public generally. The deed provided 


that the assocn. should bo registered i 
under Industrial Arbitration Act., 
1912. Levies were struck under the 
deed, 8c proceedings taken against, 
doit. co. to enforce payment. It, was 
contended on behalf of deft. oo. at the 
hearing of the case, that deft. co. had 
no power to enter into such a deed - 
Held : deft. co. had power under its 
memorandum of assocn. to become a 
party to such an assocn. of employers. — - 
Premier Coal Mini no Co. v. Pro- 
prietary Coal Minks op W. A. Ltd. 
(1915), 17 W. A. L. R. 86.— AUS. 

o. Company in liquidation — Re- 
tention of corporate powers.] — The pro- 
visions in Ontario (Jos. Act, It. 8. <)., 
1914, c. 178, under which the oo. in 
liquidation was incorporated, by which 
it had power to sell or dispose of its 
undertaking for such consideration 
as it might think fit- & in particular 
for shares of any other co. having 
objects altogether or in part Himilar 
to those of the co., if authorised by tho 
vote of two -thirds of the shareholders, 
were not destroyed by the liquidation. 
The effect was to make the power of 
the co. subject to the approval of the 
ct. & the superior rights of the creditors. 
— Re Bailey Cohalt Mines, Ltd. 
(1920), 47 O. L. U. 13.— CAN. 


p. __ .1 — Re Canadian 

Cereal & Flour Mills Co. (1921), 
67 1). L. R. 231 ; 51 O. L. R. 310.— 

CAN, 

q. Revocation of charter — Effect 
of re-instatement of company.] — The 
letfers-patent of the co. had been 
cancelled under Manitoba Cos. Act, 

i s. 77, but* subsequently its charter was 
revived under sect. 130: — Held: the 
rc; vocation of the charter operated as a 
mere suspension of the powers 8c 
j functions of the co. & tho order in 
i council reviving tho letters-patent of 
j incorporation restored the co. to its 
legal position at the time of the 
revocation as to the proceedings insti- 
tuted between such revocation 8c tho 
re-instatement of tho co. for an order 
allowing tho present appeal to tho 
i Supremo Ct. of Canada. — Kildonan 
Investments, Ltd. v. Thompson 
(1917), 55 8. C. It. 272.— CAN. 

r. Stipulation as to area of opera - 
turn — Insurance company A — Ar insur- 
ance co. incorporated by the legislature 
of Manitoba, without any limitation as 
to the locality of the property to 
be insured, but with the stipulation 
that tho policy monies are to be 
made payable witbin the province of 
Manitoba, might issue a policy in 



604 


Companies. 


Sect. 31. — Powers and liabilities of company: Sub - 
sects. ] <L 2, A^jSL' R.] 

75 L. T. 330 ; 45 W. K. 73 ; 13 T. L. R. 9 ; 41 
Sol. Jo. 29. 

See, generally , Contract, Vol. XII., pp. 588 
ct seq . 

4029. Ultra vires acts — Whether shareholders can 
authorise.] — If a co. has no power to do a particular 
act, that power cannot be given to the co. by the 
agreement of the shareholders, nor can the act 
be inferred to have been done legally merely from 
acquiescence, or from subsequent delay in question- 
ing the transaction. — lie British Provident Life 
& Fire Assurance Society, Grady’s Case 
(1863), 1 Do G. .1. & Sm. 488 ; 1 New Rep. 407 ; 
32 L. .T. Ch. 326 ; 8 L. T. 98 ; 27 J. P. 516 ; 9 
Jur. N. S. 631 ; 11 W. R. 385 ; 46 E. R. 194, L. C. 
Annotations : — Refd. lie British Provident Life & Fiio 

Ahsco. Soc., Lane’s Case (1803), 1 Do. 0. J. & Sm. 504 ; 

Rc Agriculturist Cattle Insce., Spackman’s Case (1865), 

34 L. J. Ch. 321 ; Hadley v. Hadley (1897), 77 L. T. 13 J. 

Mentd. British Provident Life & Fire Assce. Soc. v. Norton 

(1863), 3 New Hop. 147. 

4030. Whether shareholders can ratify.] — 

Ashbury Railway Carriage & Iron Co. v. 
Riche, No. 4037, post, 

4031. .] — Towers v . African Tug 

Co., No. 4120, post 

See, f urther, Sub-sect. 2, F., post. 

4032. Governed by constitution.] -A commercial 
corpn. has such powers as are expressly or impliedly 
warranted by its constitution. The objects of 
a colliery co. incorporated under 1862 Act, as 
expressed in its memorandum of assocn., included 
the purchasing or taking upon lease A working 
of certain coal mines & mineral lands, the selling 
of coal & other products, the carrying on generally 
of the businesses of colliers & coal merchants, & 
the acquiring of real estate or any right or interest 
therein. There was no express power of sale of 
real estate : — Held : the co. had power to sell 
land which it had acquired, a power to sell real 
estate being impliedly warranted by the constitu- 
tion of the co. — lie Kingsbury Collieries, Ltd. 
& Moore’s Contract, [1907] 2 Ch. 259 ; 76 
L. J. Ch. 469 ; 96 L. T. 829 ; 23 T. L. R. 497 ; 
14 Mans. 212. 

4033. Distinguished from objects.] -The objects 


of the co. & the powers of the co. to be exercised 
in effecting the objects are different things. 
Powers are not required to be, & ought not to be, 
specified in the memorandum (Lord Wrenbury). 
— Cotman v. Brougham, No. 4070, post, 

4034. To act as trustee.] — A limited co. may be 
a trustee, & may hold trust property in joint 
tenancy with a natural person as co-trustee. 
Where a settlement contains a power for the 
appointment of a new trustee, the donee of the 
power is entitled to appoint a limited co. as 
such trustee jointly with a continuing trustee, in 
the absence of indications in the settlement of a 
contrary intention. — Re Thompson’s Settlement 
Trusts, Thompson v. Alexander, [1905] 1 Ch. 
229 ; 74 L. J. Ch. 133 ; 91 L. T. 835 ; 21 T. L. R. 
86 . 

Annotation : — Refd. lie Royal Naval School, Seymour v. 
Royal Naval School, [1910] 1 Ch. 806. 

In relation to other companies — To act as 

manager.] — See No. 3683, ante. 

To hold shares.] — See No. 4054, post. 


Sub-sect. 2. — Limitation of Powers. 

A . In General. 

4035. General rule.] — A co. established for one 
purpose cannot against the wish of any dissentient 
minority (however small) undertake a business 
foreign to its original object. No portion of the 
funds of a co. can be applied in procuring the means 
of carrying on a different undertaking, such as 
soliciting a bill in parliament to confer powers 
necessary for that purpose. — Lyde v. Eastern 
Bengal Ry. Co. (1866), 36 Beav. 10 ; 55 E. R., 
1059. 

Annotation : — Refd. A.-G. v. N. E. Ry., [19061 2 Ch. 675. 

4036. .] — The governing body of a corpn., 

which is in fact a trading partnership, cannot 
in general use the funds of the community for 
any purpose other than those for which they are 
constituted ; whether that governing body is 
exclusively directors, or a council general, or the 
majority at a general meeting of the co. There- 
fore the special powers given either to the directors 
or to a majority by the statutes or other constituent 


Manitoba to cover a loss by fire on a 
building in G., U.S.A., &. yet bo con- 
sidered as doing business only in 
Manitoba. — Kittles v. Colonial 
Assurance Co., 119171 2 W. W. II. 
878 ; 35 D, L. R. 588; 28 Man. L. It. 
4 7 . — GAN. 


s. Express power by statute — 
Effect of.] When tho legislature gives 
a co. express power to do a certain 
tiling in a special way it is to he taken 
primA facie, to prohibit by implication 
any deviation from tho power so given. 
— McGregor v. St. Croix Lumber Co. 
(1912), 12 E. L. R. 199.— CAN. 


t. Implied powers — Trading com 
patiy. J — A co. formed to find & publisl 
a newspaper, even if not a “ trading 
co.” has an implied power to borrow 
& to pledge its assets for tho purpose 
of defending a libel action. — H oe r 
Lee (1993), 3 S. R. N. S. W. 30; 2C 
N. S. W. W. N. 23. — AUS. 


a. . 1 — • Incidental powers of 

co. are to be determined by a fa 
implication from the expressly coi 
ferred powers.— Columbia Bitulitiik 
Ltd. v. Vancouver Lumber Cc 
(1915), 30 W. L. R. 753 ; 7 W. W. 1 

o?? ; L Y W * K - 132 * 20 D. L. 1 
954 ; 21 1). L. R. 91.— CAN. 


. . b - Memorandum of assoc ia- 

Th° doctrine that a co. can do 
nothing which is not expressly or 
impliedly warranted by its memo- 
randum of assocn. or other instrument 


of incorporation, must be reasonably 
understood & applied. A co., there- 
fore, in carrying cm the trade for which 
it is constituted, & in whatever may be 
! fairly regarded as incidental to, or 
consequential upon, that trade, is free 
to enter into any transaction not 
expressly prohibited by its memo- 
randum Of aSSOCn. — SlTAMNUUGER .lUTK 
Factor v Co. v. Ram Narain Chatter- 
JEE (1886), 1. L. R. 14 Calc. 189.— 
IND. 

j c. Powers assumed in articles of 
; association — Manufacturing company 
—Stamp duty.] — A manufacturing co. 
which by its arts, of assocn. is em- 
powered to promote cos., & to hold & 
deal in their shares, & to acquire & 
sell patents & licences, is not a co. 
formed exclusively for manufacturing 
purposes, & is not entitled to be 
exemptod from payment of stamp 
duty. — Re Electric; Light & Power 
; Co., Ltd. (1884), 2 N. Z. L. R. 28.— N.Z. 

d. Mining company suing without 
miner* s right,] — The four trustees of a 
registered mining co. with the co. as 
pltfs, sued in the Ct. of Mines at 
Ballarat to set aside for irregularity a 
sale of the co.’s claim, machinery & 
chattels by tho bailiff of the Ct. of 
Mines under a writ of execution. No 
evidence was given at the hearing that 
the co. held a miner’s right at the time 
of the sale complained of, but miner's 
I rights for the four trustees were pro- 


duced & admitted. The plaint was 
dismissed on the ground that tho co. 
pltfs. did not produce any miner’s 
right to them. — Volunteer Extended 
Gold Mining Co. v. Grand Junction 
Extended Gold Mining Co. (1867), 
4 W. W. & A’B. 6.— AUS. 

e. Sale of whole undertaking — ■ 
Necessity for express authority in 
memorandum,] — A co. has no power 
unless exprossly authorised by its 
memorandum of assocn., to disposo 
of its whole undortdJking. Power to 
sell its roal & personal property is 
insufficient. — • Rewa Co-operative 
Dairy Co. v. Lonkrgan (1905), 25 
N. Z. L. R. 540.— N.Z. 

f. Gratuities to officials.] — It is 
competent for a limited co. to give 
gratuities to its officials in consideration 
of services rendered or to be rendered. 
— Cameron v. Glenmorangie Dis- 
tillery Co. (1896), 23 R. (Ct. of Sees.) 
1092 ; 33 Sc. L. R. 781 ; 4 S. L. T. 
93. — SCOT. 

PART III, SECT. 31, SUB-SECT. 2.— A. 

4035 i. General rule.] — A co. in- 
corporated for definite purposes has 
no power to pursue objects other than 
those expressed in its charter, or such 
as are reasonably incidental thereto, 
nor to exercise its powers in the attain- 
ment of authorised objects in a manner 
not authorised by the charter. The 
assent of every shareholder makes 
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documents of the assocn., are always to be con- 
strued as subject to a paramount & inherent 
restriction, that they are to be exercised in sub- 
jection to the special purposes of the original 
bond of assocn. — Pickering v . Stephenson 
(1872), L. It. 14 Eq. 322 ; 41 L. J. Oh. 493 ; 2(5 
L. T. 608 ; 20 W. It. 654. 

Annotations: — Consd. Studdert v. Grosvenor (I88fi), ‘.13 
Oh. D. 528 ; Tomkinson v. S. E. Ily. (1887). 35 Oh. 1). 
075; lie Liverpool Household Stores Assocn. (1890), 
59 L. 3. Ch. 616. Expld. Peel v. L. & N. W. Ry., [1907] 

I Ch. 5. Eefd. Cullerne v. London & Suburban General 
Permanent Bldg. Soc. (1890), 25 Q. B. D. 485 ; lie Sharpe, 
Re Bennett, Masonic & General Life Assce. v. Sharpe, 
[1892] 1 Ch. 154. Mentd. He Faure Electric Accumulator 
Co. (1888), 40 Ch. D. 141 ; Broay v. Itoyal British Nurses’ 
Assocn. (1897), 76 L. T. 735. 

4037 . — — .] — A co., created a corpn. under 
1862 Act, is not thereby created a corpn. with 
inherent common law rights. The objects of a 
co. proposed to be incorporated under that Act, 
as stated in the memorandum of assocn. required 
by sect. 8 of the Act, cannot be departed from, 
except so far as sect. 12 permits the change. 
The memorandum is the charter of the co. Con- 
sequently a contract made by the directors of 
sucli a co. upon a matter not included in the 
memorandum of assocn. is ultra vires of the 
directors, & is not binding on the co. Nor can 
such a contract be rendered binding on the co. 
though afterwards expressly assented to at .a 
general meeting of shareholders. Being in its 
inception void, as beyond the provisions of the 
statute, it cannot be ratified even by the assent of 
the whole body of shareholders. — Ashbury Kail- 
way Carriage & Iron Co. v, Riche (1875), L. K. 
7 II. L. 653 ; 44 L. J. Ex. 185 ; 33 L. T. 450 ; 
24 W. R. 794, H. L. ; revsg. S. C. sub nonet . Riche 
v, Asiibury Railway Carriage & Iron Co. 
(1874), L. R. 9 Exch. 224, Ex. Ch. 

Annotations : — Consd. Oree v. Somervail (1879), 4 App. Cas. 
648; A.-G. v. G. E. Ry. (1880), 5 App. Cas. 473; Re 
Coltman, Coltman v. Coltman (1881), 19 Ch. I). 64. 
Distd. Melliss v. Shirley & Free mantle Local Board of 
Health (1885), 54 L. J. Q. B. 408. Folld. Re Walker & 
Hacking (1887 ), 57 L. T. 763. Consd. Re London Celluloid 
Co., Bayley & H anbury’s Cases (1888), 59 L. T. 109. 
Apld. Southwark & Vauxhall Water Co. v. Dickenson 
(1889), 5 T. L. R. 251. Consd. Balkis Consolidated Co. 
v. Tomkinson, [1893] A. C. 396: A.-G. v. Mersey Ry., 
[1907] 1 Ch. 81 ; Amalgamated Soc. of Ry. Servants 
v. Osborne, [1910J A. O. 87 ; Re Birkbeck Permanent 
Benefit Bldg. Soc., [1912] 2 Ch. 183 ; A.-G. v. Fulham 
Corpn., [1921] 1 Ch. 440. Refd. Gibson v. Barton (1875), 
L. R. 10 Q. B. 329 ; Stone v. Yeovil Corpn. (1876), 24 
W. R. 1073 ; Re West of England Bank, Ex p. Booker 
(1880), 14 Ch. D. 317 ; Guinness v. Land Corpn. of Ireland 
(1882) 22 Ch. D 349 ; L. & N. W. Ry. v. Price (1883), 

II Q. B. D. 485 ; London Financial Assocn. v. Kelk (1884), 
26 Ch. D. 107 ; Ashbury v. Watson (1885), 30 Ch. D. 376 ; 
Re Railway Time Tables Publishing Co., Sandys’ Case 
(1889), 61 L. T. 94 ; Foster v . L., C. & I). Ry., [18953 

1 Q. B. 711 ; Re Walker & Smith (1903), 72 L. J. Ch. 572 ; 
Corbett v. S. E. & C. Rys.’ Managing Committee, [1906] 

2 Ch. 12; Re Kingsbury Collieries & Moore’s Contract, 
1 1907 J 2 Ch. 259 ; British South Africa Co. v. Do Beers 
Consolidated Mines, 11910] 1 Ch. 354 ; Sinclair v. Broug- 
ham, 11914] A. C. 398 ; Dundee Harbour Trustees v. 
Nieol, 11915] A. C. 550 ; Bowman v. Secular Soc., [1917] 
A. C. 406 ; County Hotel & Wine Co. v. L. & N. W. Ry., 
ri918] 2 K. B. 251 ; Kensington & ICnightsbridge Electric 
Lighting Co. v. Notting Hill Electric Lighting Co. (1918), 
87 L. J. K. B. 565 ; Jenkin v. Pharmaceutical Soc. of 
Groat Britain, [1921] 1 Ch. 392. Mentd. Hope v. Inter- 
national Financial Soc. (1876), 4 Ch. D. 327 ; Re Norwich 
Provident Insce. Soc. (1877), 37 L. T. 272 ; Re Albion 
Life Assce, Soc., Winstono’s Case (1879), 27 W. R, 752 ; 
Re Dronfield Silkstone Coal Co. (1880), 17 Ch. D. 76; 


Ohapleo t\ Brunswick Permanent Bldg. Soc. (1881 )< 

6 Q. B. D. 696 ; Re German Date Coffee Co. (1882), 20 
Ch. D. 169 ; Murray v, Scott, Brimolow v, Murray, Agnew 
v . Murray (1884), 53 L. J. Ch. 745 ; Re South Durham 
Brewery Co. (1885), 31 Ch. D. 261 ; Wenlock in River 
Deo Co. (1885), 10 App. Cas. 354 ; Trevor v. Whitworth 
(1887), 12 App. Cas. 409 ; Nowell v . Hemingway (1888), 
53 J. P. 324 ; Re Patent Ivory Manufacturing Co., 
Howard v. Patent Ivory Manufacturing Co. (1888), 38 
Ch. D. 156 ; Putney Overseers tn L. & S. W. Iiy., [1891] 

1 Q. B. 440 ; Mann & Beattie in Edinburgh Northern 
Tram. Co. (1892), 1 R. 86 ; Oorogum Gold Mining Co. of 
India in Itoper, Wallroth in Roper, [1892] A. C. 125 ; 
Andrews in Gas Meter Co., [1897] 1 Ch. 361 ; Re Borax 
Co., Foster in Borax Co., [1901] 1 Ch. 326 ; Ho Tung v. 
Man On Insce., [1902] A. C. 232 ; L. C. C. v. A.-G., [1902] 
A. C. 165 ; A.-G. m Wost Gloucestershire Water Co. 
(1909), 25 T. L. R. 650 ; A.-G. v. Leicester Corpn., (1910), 
103 L. T. 214 ; lie Doocham Gloves, [1913] 1 Ch. 226 ; 
Re Woking U. J). C. (Basingstoke Canal) Act, 1911, 
[1914] 1 Ch. 300 ; Bonanza Crook Gold Alining Co. v. R., 
[1916] 1 A. C. 56G ; Re Layard, Layard in Bessborough 
(1916), 85 L. J. Ch. 505. 

See , generally , Corporations, Vol. XII., pp. 
354 et seq., & compare Part IX., Sect. 12, sub-sect. 
2, post . 

Ratification or authorisation of ultra vires acts.] 

— See Nos. 4029-4031, ante, No. 4042, post . 

4038 . What operates as limitation — Giving op- 
tion to take unissued capital.] — The fact that a co. 
has given to any person the option of taking its 
unissued shares at a future date at an agreed 
price does not fetter the co. in any way in the 
conduct of its business in the interval, it may 
exercise all the powers conferred upon it by the 
memorandum or arts, of assocn., <fc either dispose 
of its business to another co. or agree to a voluntary 
liquidation. — H irsch & Co. v. Burns (1897), 77 
L. T. 377, H. L. ; affg. S. C. sub now. Re South 
African Trust & Finance Co., Ltd., Ex p. 
UlRSCll & Co. (1896), 74 L. T. 769, C. A. 

4039 . Delegation of powers.] — B lair Open 

Hearth Furnace Co., Ltd. v, Reigart, No. 3823, 
ante. 

Construction of memorandum & articles.] — 

See, generally , Sect. 7, sub-sect. 3, ante. 

Alteration — Of memorandum.] — See Sect. 7, 
sub-sect. 4, A., ante, 

Of articles of association .] — Sec Sect. 30, 

sub-sect. 2, C., ante. 

B, In regard to Shares . 

4040 . Acquisition of company’s own shares — 
Where not expressly authorised — General rule.] — 

Nothing but a direct authority given in plain 
terms to purchase its own shares can enable a 
co. to make a valid purchase of them . — Re London, 
Hamburg & Continental Exchange Bank, 
Zulueta’s Claim (1870), 5 Ch. App. 441 ; 39 
L. J. Ch. 598 ; 18 W. R. 778, L. J. 

Annotations : — Mentd. Re Marseilles Extension Ry., Ex p. 
Credit Foncier & Mobilier of England (1871), 7 Ch. App. 
161 ; Mentd. Parker v. Lewis (1873), 28 L. T. 91. 

4041 . Transfer to directors in trust for 

company to escape liability.] — A. a shareholder in 
a joint-stock co., being anxious to be freed from 
his liabilities in respect of his shares, proposed 
to sell them to the co., but afterwards, being 
advised that the co. could not legally purchase, 
declined to do so, & subsequently sold them to 
a director in his individual capacity, taking 
debentures of the co. in payment, & at the same 


no difference. — Charlebois v. Delap 
(1895), 26 S. C. li. 221.— CAN. 

g. Transfer of control .] — Corpns. 
cannot give up to others their special 
powers on the control of their under- 
takings unless authorised by their 
constituting instrument or by statute. 
— Brown v. Wickham & Bullock 
Island Coal Co., Ltd. (1894), 15 
N. S. W. L. R. 306 ; 11 N. 8. W. 
W. N. 30.— AUS. 


h. Express powers in memoran- 
dum of association — Powers limited 
to incidental activities ,] — A co. whoso 
express powers are limited to the 
powers necessary to carry on a saw- 
milling business, & which has power 
under its memorandum of assocn. to 
insure its plant, etc., against loss by 
fire, & itself in respect of accidents 
to its workmen, & whose memorandum 
of assocn. also contains the usual 


general power to do such things as are 
incidental or conducive to the objects 
of the co., has no power to join a 
mutual insurance co. whose members 
agree to mutually insure each other as 
sawmill proprietors against ac idents. 
— Wairarafa 8 a wmillers * Accident 
Insurance Co. v. Manawatu Saw- 
milling Co., Ltd. (1912), 31 N. Z. L. R. 
1200.— N.Z. 
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Sect. 31 . — Powers and liabilities of company : Sub 
sect. 2, B.] 


lime advancing a sum to the co. upon other 
debentures. Tho secretary of the co. acted as 
the director’s agent in part of these transactions : 
— Held : A . was a contributory, in respect of 
losses, etc., of tho co., only up to the date of the 
transfer by him of his shares . — Be Vale of Neath 
& Houtii Wales Brewery Co., Hollwey’s Case 
(1849), 1 I)e C. & Bm. 777 ; 13 L. T. 0. S. 400 ; 
13 Jur. 954 ; 63 E. It. 1291. 

Annotations : — Distd. Re Vale of Neath & South Wales 
Brewery Joint-Stock Co., Exp. Lawes (1861), 20 L. J. Ch. 
295. Reid. Re Vale of Neath & South Wales Brewery Co., 
Walters' Second Case (I860), 3 Be O. & Sm. 244 ; Re 
Phoenix Life Assce., Reeve’s Case (1862), 7 L. T. 267. 

4042. Ultra vires.] — A share- 

holder transferred 150 shares to the manager 
A a director “ on behalf of the co.,” on the under- 
standing that the value of them at par should be 
credited to him as payment in full on other 50 
shares, of which he retained possession. The co. 
had no power to hold its own shares : — Held : 
the transaction being ultra vires , he could not 
thus divest himself of his liability without notice 
to & the knowledge of all tho individual share- 
holders ; & he was still a contributory for the 
whole number of 200 shares. — lie General 
Provident Assurance Co., Ltd., Cross’s Case 
(1869), 38 L. J. Cli. 583 ; 17 W. K. 1006. 


4043. 


Transfer to directors after threat 


of winding-up proceedings by transferor.] — A., a 

shave holder in a co., being dissatislled with the 
proceedings of the directors, threatened them 
wit h a winding-uj) petition or a bill to restrain 
t hem from acting ultra vires unless within a week 
they would lirid some one to take a bond fide 
transfer of his shares, & give him an indemnity. 
A. also insisted by his sob*, that, the transfer should 
be bond fide. One of the directors took the 
shares, tho money was paid, an indemnity was 
given, A the transfer was registered : — Held : 
A., who had taken every possible means for 
rendering the transfer bond fide & legal, had 
effectually parted with his shares, & was not 
liable as a, contributory under the winding up of 
the co . — Be Piuenix Life Assurance Co., 
Keeve’s Case (1862), 7 L. T\ 267 ; 10 VV. it, 817. 
Annotation : — Refd. Re General Provident Asscc., Cross’s 

Case (1869), 38 L. J. Ch. 583. 

4044 , ,] — B., an original share- 

holder in a co., informed the directors that ho 
should present a petition for an immediate winding- 
up order, unless they would find him a bond fide 
purchaser for his shares, & would pay his costs 
of a former petition. The co. proposed one 
purchaser, but lie was objected to by B. as being 
a purchaser on behalf of tho co., A therefore not 


a bond fide one. A second was found, who bought 
the shares, & who said ho was not purchasing on 
behalf of the co. The evidence in tho case, 
however, showed that B. could not have been 
otherwise than aware of the fact that he was 
purchasing the shares for the co., & that in the 
then existing state of the co.’s affairs a bond fide 
purchaser could not have been found : — Held : 
B.’s name must be placed on the list of contri- 
butories . — Be Consols Insurance Assocn., Ben- 
iiam’s Case (1865), 12 L. T. 224 ; 11 Jur. N. S. 
381 ; 13 W. It. 483. 

4045 . Effect of special resolution.] — 

A co. having 150,000 shares issued & half paid-up, 
passed a special resolution that the directors 
should have power to apply the co.’s assets in 
purchasing from any shareholders willing to sell, 
any number of shares not exceeding 100,000 ; 
& that such shares should not be re-issued by the 
directors without tho authority of a general 
meeting. The co. had no power under its memo- 
randum of assocn. or arts, to purchase or deal 
in its own shares or accept surrenders : — Held : 
the scheme was ultra vires & invalid, being either 
an attempt to reduce the capital of the co. without 
complying with the provisions of 1867 Act, ss. 9-13, 
or else a trafficking in the shares of the co. which 
was not authorised by the memorandum of assocri. 
— Hope v . International Financial Society 
(1876), 4 Ch. 1). 327 ; 46 L. J. Ch. 200 ; 35 L. T. 
924 ; 25 W. It. 203, C. A. 

Annotations : — Consd. Trevor v. Whitworth (1887), 12 App. 

Gas. 409. Refd. Re James’s Bank. Colville’s Case (1879), 

48 L. J. Ch. 633 ; Re Dronfleld Silkstono Coal Co. (1880), 

17 Ch. D. 76 ; Eiehbaumv. City o 1 Chicago Grain Elevators 

L1891] 3 Ch. 459. 

4046. Provision regulating transfer of 

shares.] — One of the arts, of assocn. of a Scottish 
joint-stock limited co. enacted that “ no transfer 
of any shares of the co.’s stock, either upon a 
sale, or in consequence of the bkpey. or insolvency 
of any shareholder, or in consequence of tho 
marriage of any female shareholder, shall bo 
valid or effectual without the consent of a majority 
of the other shareholders expressed in writing ; 
but in the event of the other shareholders declining 
to consent to any such proposed transfer of shares 
in the co., they shall be bound to take such shares 
at the price offered in the case of a proposed sale, 
& at the market price of the day in the case of 
a proposed transfer for any other cause.” Added 
subsequently by special resolution : “ Unless such 
shares shall not at the time be fully paid up, & 
the reason for declining to consent bo that the 
directors are not satisiied with the proposed 
transferee.” Trustees entered upon the register 
were anxious in the discharge of their duty to 
dispose of their trust shares, which consisted of 


PART III. SECT. 31, SUB-SECT. 2.— B. 

4046 I. Acquisition of company's own 
shares — Where not expressly authorised 
— Effect of special resolution .] — A no. 
was incorporated under a special Act 
of Parliament, the preamble of which 
set forth the objoots of tho co. as they 
appeared in tho trust deed. The Act 
further pro Added that all alterations 
to tho trust deed which might be made 
in conformity with its provisions should 
be registered in the Deeds Office : — • 
Held : the purchase of its shares by 
tho co. with a view to reducing its 
capital not being authorised by the 
terms of the trust deed or Act of 
incorporation could not bo validated 
by resolution of shareholders. — Wolfe 
v. Smyth & Crawford (Liquidators). 
11914)0. P. D. 187.— S. AF. 

k. - — — — A condition at- 
tached to a class of shares that the 


co. shall or may take the shares back 
at tho request of the shareholder is 
ultra vires as it amounts to an agree- 
ment by the co. to purchase its own 
shares. — Long v. Guelph Lumber Co. 
(1880), 31 C. P. 129.— CAN. 

l. .} — An arrangement 

between a co. & cortain of its share- 
holders where under the shares are 
cancelled & the money paid therefor 
is returned to the shareholders is 
void, oven though the co. be solvent at 
the time, unless the power to purchase 
its shares has been given to the co. 
by the Act by or under which it was 
incorporated, & the shareholders whose 
shares have been so dealt with are 
liable to be placed on the list of con- 
tributories on the winding up of tho 
CO. — Re WOODBRIDGE GRAIN CO., 
Ltd., £19181 2 W. W. R. 886.— CAN. 

m. ,1 — Shymka v. Smoky 

Lake United Farmers Co. (1922), 66 


D. L. R. 729.— CAN. 

n. Ultra vires.] — Directors 

agreed to sell an accumulated stock of 
whisky to a co-director in exchange for 
a number of his paid-up shares : — 
Held : the transaction was ultra vires 
involving the purchase by a co. of its 
own shares, but that having been 
ratified by the co. was valid as against 
the liquidator. — Re Balgovley Dis- 
tillery Co. (1885), 17 L. R. lr. 239.— 
IR. 

o. ■ What amounts to.] — A 

declaration alleged that pltf. had been 
entitled to tho issue to him of certain 
shares in deft, co., but had agreed with 
the co. to sell to it his rights thereto 
for consideration : — Held ; such agree- 
ment did not amount to a purchase 
by the co. of its own shares in reduction 
of its capital, hut only as an extinguish- 
ment of pltf.*s rights to the said shares. 
— Jacobs v. African Agricultural 
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100 £100 shares, fifty being fully paid up, & 
fifty on which £1 per share had been paid. After 
negotiations, the four directors by special minute 
approved of the purchase by three of themselves 
of these shares to be held in trust for the co. 
A transfer was executed in favour of the three 
directors, 14 in trust for the co.,” & their names 
were entered upon the register of members with 
the same designation. The money paid for the 
shares came out of the funds of the co. ; & there- 
after the selling trustees ceased to bo treated 
as having any interest therein. At the next 
general meeting the purchase was approved of 
by a majority of the shareholders. There was 
no other transfer or transferees proposed. More 
than fifteen months after the transaction the co. 
was wound up voluntarily Held : (1 ) the names 
of the three persons, the three directors, now 
appearing upon the register as holding these 
shares could not be disturbed ; the transfer to 
them being valid & effectual, & the rights of 
creditors having intervened ; (2) the above art. 
of assocn. did not give any power to the eo. to 
become the purchaser of its own shares, nor had 
the transaction been carried on under its provisions. 
— Orek v . SoMERVAlh (1879), 4 App. (Jus. 048 ; 
41 L. T. 353 ; 28 W. R. 34, H. L. 

Annotation: — As to (1) Distd. Jte Castle Crag S.8. Co., 
Kamo’s Case (1887), 4 T. L. It. 302. 


Banking company.]— See Bankers & 

Banking, Vol. TIL, p. 140, No. 126. 

4047. Where expressly authorised — By 

articles — Exercise bond, fide.] — A co. limited by 
shares can purchase its own shares when the 
arts, of assocn. expressly authorise the purchase*, 
although the memorandum of assocn. contains 
no such power, provided the arts, arc; not intended 
to authorise any trafficking in shares for the pur- 
poses of profit. 

The memorandum of a. co. contained the usual 
powers, <fe the general clause at the end oi its 
powers ” to do all tilings conducive to the attain- 
ment of the above objects.” The memorandum 
contained no power authorising the co. to pur- 
chase its own shares. The arts, of assocn. 
expressly authorised the purchase by the co. of 
its own shares. The vendor to the co. had entered 
into an arrangement with it, by which the co. 
was to purchase on certain terms certain shares 
issued to him. The transaction was carried out 
perfectly bond fide, & the co. was placed on the 
list of shareholders as owner of the shares : — Held : 
the transaction was valid, & the vendor had 
effectually ceased to be a member of the co. — 
He D RON FIELD ttlLKBTONE COAL Co. (1880), 
17 Oh. 1). 76 ; 44 L. T. 361 ; sub no in . lie I Iron- 
field Silkstonk Coat, Co., Ltd., Ex p. Ward, 
50 L. J. Oh. 387 ; 20 W. R. 708, 0. A. 

Annotations Dbtd. Trevor v. Whitworth (1887), 12 App. 


Cas. 400. Retd* lie Merslna, Tarsus & Adana Railway 
Construction Co. (1889), 1 Meg. 341 ; lie Sovereign Life 
Assce., [1892] 3 Ch. 279 ; Belierby v. Rowland & Mar- 
wood’s S.S. Co., [1902] 2 Ch. 14. Mentd. Guinness v . 
Land Corpn. of Ireland (1882), 22 Ch. I>. 340 : lie Xnco 
Hall Rolling Mills Co. (1882), 23 Ch. P. 54 5, n. ; He 
Florence Land & Public Works Co., Nichol’s Case, Tufnell 
& Ponsonby’s Caso (1885), 29 Ch. D. 421 ; Eiohbaum v. 
City of Chicago Grain Elevators, [1891] 3 Ch. 459. 

4048. .] — A limited co. was 

incorporated under the Joint Stock Cos. Acts 
with the objects, as stated in its memorandum, 
of acquiring & carrying on a manufacturing 
business, & any other transactions which the 
co. might consider to be in any way connected 
therewith. The arts, authorised the co. to 
purchase its own shares. The co. having gone 
into liquidation, a former shareholder made 
a claim against the co. for the balance of the 
price of his shares sold by him to the co. before 
the liquidation & not wholly paid for : — Held : 
such a co. has no power under the Cos. Acts to 
purchase its own shares, & the purchase was 
therefore ultra vires , & the claim must fail. — 
Trevor v. Whitworth (1887), 12 App. Cas. 409 ; 
57 L. J. Ch. 28 ; 57 L. T. 457 ; 36 W. It. 145 ; 
3 T. L. It. 745, II. L. 

Annotations : — Apld. He London Celluloid Co., Bayloy & 
Hanbury’s Cases (1888), 59 L. T. 109. ‘ Consd. He Merslna 
5c Adana Construction Co. (1889), 5 T. L. It. 080 ; He 
Denver Hotel Co., [1893J 1 Ch. 495. Distd. He Borough 
Commercial & Bldg. 8 oo„ [18931 2 Ch. 242. Expld. 
British Sc American Trustee Sc Finance Corpn. v. Couper, 
11894] A. C. 399. Consd. Belierby v. Rowland 8c 
Marwood’s S.S. Co., [1902] 2 Oh. 14 ; Rowell v. Rowell, 
[1912] 2 Ch. 609. Refd. He Walker Sc Hacking (1887), 
57 L. T* 763 ; He Almada & Tirito Co. (1888), 38 Ch. P. 
415; Fauro Electric Accumulator Co. v. Philliparfc 
(1888), 58 L. T. 525 ; Lee v. Ncuchatcl Asphalt© Co. 
(1889), 41 Ch. D. 1 ; Re Railway Time Table Publishing 
Co., Ex p. Sandys (1889), 58 L. J. Ch. 504 ; He Wost 
London Commercial Bank, Whitcley’s Case (1889), 60 
L. T. 807 ; Eichbaum v. City or Chicago Grain Elevators, 
[1891] 3 Ch. 459 ; Oorcguni Gold Mining Co. of India 
v. Roper, Wallroth v. Roper, [1892 J A. C. 125 ; He Sharpe, 
He Bennett, Masonic Sc General Lite Assce. v. Sharpe, 
11892] 1 Ch. 154 ; He Sovereign Life Abhco., 118921 3 Ch. 
279 ; He Eddystono Marino Insce., [1893J 3 Ch. 9; 
Vorner v. General Sc Commercial Investment Trust-, 
11894J 2 Ch. 239 ; He Lamson Store Service Co., Re 
National Reversionary Investment Co. (1895), 2 Mans. 
537 ; Metropolitan Coal Consumers’ Assocn. v. Scrimgeour 
(1895), 44 W. It. 35 ; lie Railway Time Tables Publishing 
Co., Ex p. Welton, [1895] 1 Ch. 255 ; Lock v, Queensland 
Investment Sc Land Mortgage Co., [1896] 1 Ch. 397 ; 
Welton v. SaflTey, 11897] A. C. 299 ; Mother Lode Consoli- 
dated Gold Mines v . Hill (1903), 19 T. L. R. 341 ; Bury 
v. Fainathui Development Corpn., [1909] 1 Ch. 754 ; 
Hopkinson v, Mortimer Harley, [1917] 1 Ch. 646; I. R. 
Comrs. i\ Blott, 1. R. Colors, v. Greenwood, [1921] 2 A. C. 
171. Mentd, He Thomas, Andrew r. Thomas, [1916] 
2 Ch. 331. 

4049. By memorandum.] — A co. can- 

not legally purchase its own shares, even when 
such purchasing is one of the objects expressly 
stated in its memorandum of assocn . — Re ( 'astle 
Ouag 8 .8. Oo., Ltd., Raine’s Case (1888), 4 
T. L. R. 302. 

4050. Surrender by way of 


& Finance Coriw., Ltd., [1905] T. H. 
47.— S. AF. 

p. ; — 7 - Authorised by articles of 
association — Power not expressed in 
memorandum. ] — By one of the arts, 
of assocn. of a co. power was given to 
the co. to set aside a reserve fund out 
of profits, & out of such fund to invest 
in govt, debentures & to purchase 
shares In other public cos., including 
shares of the co. itself. The memo- 
randum of assocn. did not give express 
power to the 00 . to purchase its own 
shares : — Held : such art. of assocn. 
was ultra vires , 8c the co. had uot power 
to purchase its own shares. — He 
Colonial Investment Agency Co. 
(1893), 19 V. L. R. 381.— AUS. 

q. .] — jEH INGIB RAS* 

tamji Modi v . Shamji LAdhX (1867), 
4 Bom. O. C. 185.— -IND, 


r. Winding up — Attempt to re- 
instate original holders .] — Both the 
memorandum Sc arts, of assocn. of a 
limited co, gave it power to purchase 
its own shares. In the years 1882 Sc 
1885, the co. purchased from some of 
its shareholders partly paid-up shares 
held by them, which were thereupon 
cancelled. On Nov. 30, 1886, a resolu- 
tion was passed for the voluntary 
winding up of the co. 8c the appoint- 
ment of a liquidator. On Jan. 11 , 
1887, the list of contributories was 
settled by the liquidator, &, on Feb. 7, 
1887, an order was inado for con- 
tinuing the winding up under super- 
vision. The shareholders who had 
sold to the co. were net placed on the 
list of contributories, & the transfers 
by them were treated by the 00 . & by 
the liquidator as valid up to Jan 2 , 


1889, whoa the co. took out a summons 
for an order, under 1862 Act, s. 35, to 
rectify the register by inserting thereon 
the names of these shareholders, & by 
striking out the entry of the cancella- 
tion of their shares. There was no 
evidence of fraud or collusion in the 
purchase of the shares : — Held : with- 
out deciding whether the power con- 
ferred by the memorandum 8c arts, 
was valid or not, that the ct., having 
a discretion under the sect., 8c not 
being, under the circumstances, satis- 
fied of the justice of the case, ought 
not to make the order Bought. — He 
General Finance Co. (1889), 23 
L. R. Ir. 173.— 1R. 

s. .] — -It is ultra tiirts for a 

co. to purchase its own shares or to 
advance capital of the 00 . to a director 
to do so. — He Irish Provident 
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sect . 2, B., (J., D ., E. cfc F.] 


forfeiture.] — Jle Mersina & Adana Construction 
Co. (1889), 5 T. L. li. 680 ; 1 Meg. 341. 

Effect of purchase.] — See Nos. 3379, 

4047, ante. 

Forfeiture or surrender of shares.]— See, 

generally , Sects. 26, 27, ante . 

By agreement with shareholder.] — 

See Sect. 27, sub-sect. 4, ante. 

4051. Trafficking In company’s own shares.] — 

Arts, of a mutual loan society contained a pro- 
vision confining securities for repayment of 
advances to “ real or other securities, excepting 
personal securities, either by bonds, bills of 
exchange, or promissory notes : ” — Held : (1) loan 
certificates of the society were not personal 
securities within the exception in the arts. ; 
(2) there is no rule of law prohibiting a co. from 
trafficking in its own shares. — G rim wade v. 
Mutual Society (1884), 52 L. T. 409 ; sub nom. 
lie Mutual Society, Uiumwabe v. Mutual 
Society, 1 T. L. R. 115. 

4052. .] — Re Diionfjeld Silkstone Coal 

Co., No. 4017, ante. 

4053. Issue of shares — Bogus Issue of shares to 
obtain Stock Exchange quotation.] —Where there is 
a corporate body capable of suing, that body 
only is the proper pltf. in a suit for the recovery 
of property, whether from its officers or directors 
or from any other person, A a bill for that purpose 
cannot be sustained by one shareholder on behalf 
of himself and all others except defts. The only 
exception to this rule is where the directors or 
majority of shareholders are doing something 
fraudulent against the minority, who are over- 
whelmed by them. 

In order to obtain the sale of a business to a 
projected limited co., the L. co., & to procure 
a settling day for the co. on the Stock Exchange, 
it became necessary that 40,000 shares in the co. 
should be subscribed for, with £5 paid upon each. 
To effect this purpose, it was arranged between 
the directors of the 3 j. co., & the I. co., who were 
promoting the L. co., & the N. bank, that the N. 
bank should discount promissory notes of the 
1. co. to the amount of £200,000 ; that the I. 
co. should pay the sum so received back in to the 
N. bank to the account of the L. co. ; that in 
return for such payment, 40,000 si '.ares in the 


L. co. should be allotted to the nominees of the 
I. co., & that the money so paid in should bo 
retained by the bank, &> employed in meeting the 
promissory notes when arrived at maturity. 
This scheme was carried out. Subsequently a 
bill was ffled by a sliarcholder in the L. co., on 
behalf of himself & all other shareholders in the 
company for a declaration that the application 
of these moneys to meet the debts of the I. co. 
had been a breach of trust, and for the recovery 
of the amount from the directors of the L. co. 
the N. bank : — Held : (1) such a suit came within 
the above-stated rule, «fc was not sustainable ; 
(2) the whole scheme was a sham, with regard To 
which no liability could arise, either at law or 
in equity, between the threo cos. who were parties 
to it. — Gray v. Lewis, Parker v. Lewis (1873), 
8 Oh. App. 1035 ; 43 L. .T. Oh. 281 ; 29 L. T. 12 
199 ; 21 W. R. 923, 928, L. JJ. 

Annotations : — As to (1) Distd. British & American Telegraph 
Go. v. Albion Bank (1872), L. It. 7 Exeh. 115). Reid. 
Hardy v. Metropolitan Land & Finance Co. (1871), L. It. 
12 Eq. 380 ; Monier v. Hoopers Telegraph Works (1874), 
43 L. J. Ch. 330 ; MacDougall v. Gardiner (1875), L. It. 
20 Eq. 383 : Russell v. Wakefield Waterworks Go. (1.875), 
L. Jt, 20 Eq. 474. As to (2) Reid. Re ldsderi (1870). 
L. It. 11 Eq. 242. Generally , Mentd. ltobson v. Dodds 
(1805)), 38 L. .1. Ch. 547 ; Laffitte v. Laffitte (1873), 42 
L. .7. Ch. 710 : Parker v. McKenna (1874), 43 L. .7. Ch. 
802 ; Plainer r. Gregory (1874), L. It. 18 Eq. 021 ; Lloyd 
v. Dimniaek (1877), 38 L. T. 173 ; New Sombrero Phos- 
phate) Co. v. Erlatiger (1877), 40 L. J. Ch. 425 ; Mercantile 
Investment & General Trust Co. v. ltiver Plate Trust 
Loan & Agoncy Co., 11894] 1 Ch. 578. 

Preference shares.] — Sec Sect. 1 5, ante . 

Shares credited as partly or fully paid.] — 

See Sect. 20, ante. 

4054. Power to hold shares — In other company.] 

— (1) A limited co. may become a shareholder 
in another limited co., if authorised by its own 
memorandum & arts, of assocn. to do so. 

(2) A transfer was executed by P. to co. C. of 
shares in co. B. The intention of both parties 
was, that P. should transfer & co. 0. accept all 
the shares which P. held. At the time when 1\ 
executed the deed & handed it to his agent, it 
contained no description of the shares. Before 
it left his agent’s hands, it was fdled up with a 
number of shares, being all P.’s shares, & with 
a description of them as shares in co. B., but the 
denoting numbers of the shares were not inserted. 
The seal of the 0. co. was then affixed to it. The 
denoting numbers of the shares & the date of the 
transfer were afterwards filled in, it was handed 


Ahsi'hanvk Co., Ltd., 11913] 1 1. R. 
5*.>2» -IR. 

t. . Trustees for class of share- 

holders .] — -Gill Arizona Cower Co., 
Ltd. (1900), 2 F. (Ct. of Sees.) 843. 

- SCOT. 


4051 1. Trafficking in company's ovw 
shares.] — As tt compromise of peudinjj 
litigations, partially unpaid sham 
in a co. wore transferred to a trustee 
for the co., the compromise containing 
an agreement that the holders of tin 
siiares were to be relieved iron: 
liability thereon. The co. subso 
quently went into liquidation 
Held : the names of the owners of tin 
above shares should be removed from 
the list of contributories, the trans- 
action not having amounted to a 
trafficking in its own shares by the co., 
& it would be inequitable to permit 
the co. to take the full benefit of the 
agreement, tic insist at the same time 
that such agreement was ultra inres . — 
Re Colonial Assurance Co., 11917] 
1 W. W. R. 793 ; 27 Man. L. R. 313 ; 
34 D. L. R. 341.— CAN. 


u. Acquisition of shares in another 
company — Security for loan.] — A co. 
has power to lend money upon 
security of shares & to do all such 


other things as may bo conducive to 
attainment of any of its objects & 
would not bo justified in purchasing 
shares in another co. as a speculation 
but having advanced money on shares 
might complete its security by becom- 
ing registered proprietor thereof & to 
perfect its title & prevent any improper 
dealings by its debtor to its prejudice. 
—Victorian Mortgage & Deposit 
Bank, Ltd. v. Australian Financial 
Agency & Guarantee Co., Ltd., & 
Lucas (1893), 19 V. L. R. 680— AUS. 


a. Business similar or analo- 

gous.] — The implied charter power in 
Ontario Cos. Act, R. S. O. 1914, 
c. 178, s. 23 (c), is to purehoso shares 
in any other co. having objects similar 
to those of the co. or carrying on 
a business capable of being conducted 
bo as directly or indirectly to benefit 
the co. The wide wording of the bye- 
law under sect. 94 must in practice 
be regarded as controlled & limited 
by the narrower provisions to be read 
into the charter. — McIntyre v. Tumi- 
SKAM1NG MlNINO CO. (1921), 50 

o. L. R. 4C7 ; 58 D. L. It. 597 ;> 19 
O. W, N. 450.— CAN. 

b. .] — A clause in the 

memorandum of assocn. of a co. 


declared one of the objects of the co. 
to purchase the undertaking of any 
other co., assocn. or person carrying 
on business of a nature similar or 
analogous to the co. *h business or any 
share or interest therein. One co. 
cannot take shares in another co. 
under such a clause unless the second 
co. is actually carrying on a business 
similar or analogous to that of tlio 
first co. It is not sufficient that it is 
within tho power of the second co. 
to do so. — New Zealand Flour- 
Millers* Co-operative Assocn., Ltd. 
v. Timaru Milling Co., Ltd. (1991), 
20 N. Z. L. R. 650.— N.Z. 

c. Payment of commission — Not 
authorised by articles o) association .] — 
Where a co/s arts, of assocn. do not 
authorise payment of a commission 
for obtaining subscription to its shares, 
it cannot allow a shareholder a credit 
on his own shares as a commission 
for procuring other subscriptions. — Re 
Cjty Cold storage Co., Goth's Case 
(1916), 35 W. L. R. 135 ; 11 W. W. R. 
135 ; 30 D. L. R. 574— CAN. 

d. Release of shareholder.] — The 
directors of a limited co., by a com- 
position deed executed whilst the co. 
was a going concern, & under power 
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in for registration, & the 0. co. were registered as 
shareholders : — Held : the transaction was not 
invalidated by the fact of the deed of transfer 
having been executed in an incomplete form, Sc 
the 0. co. were liable as shareholders. 

(3) The seal of the 0. co. was affixed without 
any resolution of the board of directors, but by 
the directions of the three persons who had the 
chief management of the affairs of the co. : — Held : 
it must be considered as affixed by due authority. 

(4) After the deed of transfer had been sent in 
for registration, but before it had been registered, 
the winding up of the 0. co. commenced : — Held : 
the validity of the registration of the C. co. as 
shareholders was not affected by 1 862 Act, s. 153. — 
Be Barned’s Banking Co., Ex p. Contract 
Corpn. (1867), 3 Ch. App. 105 ; 37 L. J. Ch. 81 ; 
17 L. T. 269 ; 16 W. B. 193, L. J. 

Annotations: — As to (1) Folld. He Peruvian By., Ex p. 

International Contract Co. (1869), 19 L. T. 803. Retd. 
He Asiatic Banking Corpn., lioyal Bank of India’s Case 
(1869), 4 Ch. App. 252 ; Re Thomas, Thomas v. Sully, 
(1915] I Ch. 325. As to (4) Refd. Mersey Steel 8c Iron Co. 
v. Naylor (1882), 9 Q. B. D. 648. Generally, Mentd. Re 
International Contract Co., Hughes’ Claim (1872), 

L. R. 13 Eq. 623 ; Re Land Credit Co. of Ireland, Woiker- 
Hhoim’s Case (1873), 28 L. T. 253 ; Staple of England 
(Mayor, etc. of Merchants of) v. Bank of England (1887), 
21 Q. B. D. 160. 

See, also, Sect. 31, sub-sect. 1, 0., post . 

4055. Division of “undertaking ” into “shares 
or interests ” — Company limited by guarantee.) — 

A co. limited by guarantee & not having a capital 
divided into shares passed special resolutions to 
alter their arts. The new arts, provided that in 
order to determine the proportions in which its 
members were interested, the undertaking should ! 
be deemed to be divided into a specified number ; 
of shares or interests, the members to be deemed j 
entitled to the shares in equal proportions ; & | 
provided also that persons might become members I 
by subscription, admission, transfer, or succession : j 
— Held : these resolutions were not ultra vires, : 
Sc were not an attempt to make the undertaking ! 
a co. limited by guarantee, & having a capital 
divided into shares within 1862 Act, s. 14. — 
Malleson v. General Mineral Patents 
Syndicate, Ltd., [1894] 3 Ch. 538 ; 63 L. J. Ch. 
868 ; 71 L. T. 476 ; 43 W. B. 41 ; 10 T. L. B. 
616 ; 38 Sol. do. 663 ; 13 B. 144. 

Allotment of shares,]— See Sect. 17, sub-sect. 3, 
C., aide. 

Payment of commission.] — See Sect. 11, sub- 
sect. 2, A. (a), aide. 

Transfer of shares — Compulsory transfer.] —See 

Sect. 23, sub-sect. 16, ante. 


C. In regard to Dividends . 

See, generally, Sect. 30, sub-sect. 7, ante* 

D, In regard to Directors, Officers and Servants. 

4056. Employment — Appointment of manager 
without control by directors, where affairs to be con* 
trolled by directors — Control vested in directors by 
articles.] — An art. of assocn. of a limited co. 
provided that the governing directors as such 
should have the supreme control in the manage- 
ment & affairs of the co. A special agreement 
made between the co. Sc the manager of a depart- 
ment provided “ that the department & all 
extensions of the same should bo under the sole 
, management of the manager in all respects, Sc 
i he should have full power to conduct in a reason- 
j able manner the practical Sc commercial business 
! of the same without in any way being interfered 
I with by the governing directors or board of 
i d hectors ” with certain exceptions: — Held: the 
special agreement was ultra vires of the arts, of 
assocn. — Horn v. Faulder (Henry) Sc Co., Ltd. 
(1908), 99 L. T. 524. 

Remuneration - Of directors.] — See Sect. 28, 
sub-sect. 3, aide. 

j Officers & servants generally.] — See 

Sect. 29, sub-sect. 1,C., ante . 

Secretary.] — See Sect. 29, sub-sect. 2, B., 

ante. 

Managers.]— See Sect. 29, sub-sect. 3, B., 

ante . 

Solicitors.] --See Sect. 29, sub-sect. 4, 

ante. 

Auditors.] — See Sect. 29, sub-sect. 5, ante. 

Compare Part IX., Sects. 9 & 10, post. Sc 
Bankers Sc Banking, Vol. III., p. 140, No. 128, 
Clubs, Vol. VIII., p. 515, No. 61. 

E. In regard to Ownership and Disposition 

of Property . 

See Sect. 32, post. 

F. In regard to Amalgamation. 

4057. Under constitution of company — Power to 
manage business.] — Where by the deed of settle- 
ment of a joint-stock co., no express power is 
given to the directors for the x>urp° Be » it is not 
competent for them to amalgamate with another 
co. carrying on the same business, Sc to assume, 
on behalf of their own co., the debts & 
responsibilities of the other. A clause in the deed 
of settlement authorising the directors “ generally 
where these presents are silent, or do not otherwise 


conferred by the arts, of assocn., pur- J 
ported to release a shareholder from 
payment of the balance then unpaid 
on his shares, but the shareholder’s 
name remained on the register : — 
II (id : the release was no answer to 
an action by the liquidator of the co. 
for calls made by the directors before 
liquidation & subsequent to the date 
of the deed. A co. has no power to 
release a shareholder from payment 
of either past or future calls. — 
Colonial Finance, Mortgage In- 
vestment & Guarantee Co. v. Gold- 
smith (1909), 8 C. L. R. 241 ; 25 
N. S. W. W. N. 79.— AUS. 

e. Issue of shares — Right of re- 
purchase .J — Pltf. became salesman to 
& manager of deft, co., now in liqui- 
dation, for a period of two years at a 
salary of £20 per month. In con- 
sideration of his appointment pltf. 
took & paid for 200 fully paid-up £1 
shares in the co., it being agreed that 
pltf. should not alienate his shares 
during the period of two years, & at 
the end of that period, if pltf. desired, 
the co. should repurchase the shares 

J. — VOL. IX. 


at par. The contract was entered into 
on behalf of the co. by S., the managing 
director, who represented that he had 
power to enter into the contract. 
Table A. of Cos. Act in substance 
regulated the working of the co. No 
formal delegation of their powers was 
made to S. by the other directors, but 
in practice they allowed him to super- 
intend the business of the co. Before 
the lapse of the period of two years 
the co. went into liquidation. The 
liquidators having repudiated the 
contract, pltf. sued them for damages 
based on the amount of the purchase 
price of the shares 8c salary for the 
unexpired portion of the period of two 
years : — Held : the undertaking by the 
co. to repurchase pith’s shares was 
illegal 8c unenforceable, as it was In 
effect an unauthorised reduction of the 
capital of the co. — Wolfe v. Smyth 
8c Crawford (Liquidators), [1914] 
C. P. D. 187.— -S. AF. 

f. Return of money paid for shares.] 
— Britannia Engineering Co., Ltd.. 
& Liquidator v. Edward, (19093 2 
S. L. T. 300.— SCOT. 


PART III. SECT. 31, SUB-SECT. 2.- D. 

g. Power of election of directors 
vested in company — Delegation of 
power.] — Dunn v. Banknote Coal 
Co., Ltd. (1901), 9 8. L. T. 51.— 

SCOT. 

h. Agents empowered to appoint 
solicitor to company - • Attempt by 
directors to override authority of agents. I 
— Nuhskrwanji Merwan.it PAnday 

v v. Gordon (1881), 1. L. R. 6 Bom. 
266.— IND. 

PART III. SECT. 31, SUB-SECT. 2.— F. 

k. No power in articles of associa- 
tion — Resolution — Notice. J — The follow- 
ing notice was issued to the share- 
holders of a registered co. : “ Notice 
is hereby given that an extraordinary 
general meeting of the A. Co. will be 
held at, etc., when the subjoined 
resolution will be proposed. Should 
the resolution bo passed by the 
required majority, it will be submitted 
for confirmation, as a special resolution 
to a second extraordinary meeting, 
wliich, in the absence of further notice, 

R It 


Companies. 


610 


Sect. 31 . — Powers and liabilities of company: Sub- 

sect. ^t F.^O., H.,I. & J.] 

provide, to act in the direction of the concerns 
of the society in such manner as at their absolute 
discretion they shall think most conducive to 
the interests of the society ” is not a sufficient 
authority for the above purpose. — Be Era 
Assurance Oo., Williams’ Case, Anchor Case 
(1800), 2 John. & 1L 400 ; 30 L. J. Oh. 137 ; 3 
L. T. 314 ; 6 Jur. N. 8. 1334 ; 9 W. R. 67 ; 70 
E. R. 1113 ; subsequent proceedings (1862), 1 
Hem. & M. 072 ; (1863), 1 De Gk J. & 8m. 172 
L. JJ. 

Annotation : — Reid. Re Bank of Hindustan, China & Japan, 

Hire’s Case (1866), 2 Horn. & M. 667. 

4058. Power to sell & dispose of business.] 

— Be Empire Assurance Corpn., Dougan’s 
Case, No. 4410, post 

4059. Power to amalgamate — Exercise of 

power-Buslness of friendly society acquired.] — i 
A., a limited co., had power by its memorandum j 
to make & carry into effect “ such arrangements j 
with respect to the union of interests or amalgama- j 
tion, either in whole or in part, or working arrange- I 
ments with any other cos. or persons of a similar ! 
nature to that of this co.” : — Held : taking over | 
bodily stock, assets, & liabilities of 13., a friendly j 
society, which had the same objects, & giving a ! 
new class of shares in A. to the shareholders of B., 
was an amalgamation within the power of the co. — 
Pulbrook v. New Civil Service Co-operation, 
Ltd. (1877), 20 W. R. 11. 

4060. Whether dissenting shareholders 

bound. j — Although directors of a co. may be i 
empowered by their arts, of assocn. “ to purchase 
or acquire ” the business of any other co., & “to 
amalgamate with any other co. carrying on 
business ” with similar objects, such amalgamation 
is not binding upon shareholders who do not 
assent to the arrangement, as neither 1802 Act, 
s. 101, nor any such provision contained in the 
arts, of assocn., can have the effect of authorising i 
directors to render their shareholders liable for ! 
engagements of another co.— Be Bank of 
Hindustan, China, & Japan, Ltd., Higgs’ Case 
(1865), 2 Hem. & M. 657 ; 6 New Rep. 327, 332 : 
12 L. T. 669 ; 13 W. R. 937 ; 71 E. R. 019. 
Annotations ; — Apia. Re New Quebrada Co., Pontifex’s i 

Case (1867), 86 L. J. Ch. 903. Consd. PoHtlothwaite v. 

Port Philip & Colonial Mining Co. (1889), 43 Ch. D. 452. 1 

Reid. Nicholl V. Eberhardt Co. (1888), 59 L. T. 860 ; Wall 

v. London & Northern Assets Corpn., [1898] 2 Ch. 409. 

See, generally , Sect. 37, post 

O. In regard to Borrowing and Mortgages. 

Sec, generally , Sect. 34, sub-sect. 1, post . ! 


H. In regard to Loans. 

4061. Advance to infant — Adult Joining “as 
trustee ” — Whether advance on personal securities 
such as bills of sale or promissory notes.] — Be Home 
Investment Society, Ltd. (1886), 2 T. L. R. 662. 

4062. Loan to servant — Incidental or useful to 
business of company.] — (1) C., the registered 
holder of shares in the deft, co., in May, 1903, 
deposited the certificate for the shares with pltf. 
as security for a loan, & executed a transfer to 
pltf. with the date left in blank. There was a 
note at the foot of the certificate : “ without the 
production of this certificate no transfer of the 
shares mentioned therein can be registered.” 
0., who was in the employment of the co., in 
June, 1903, entered into an arrangement with 
the managing director & two of the officers of 
the co. for an advance to be made to him by the 
co., part of the arrangement being that he should 
sell his shares in the co., & that the proceeds of 
sale should be paid to the co. in part repayment 
of the loan. C. sold his shares to Y. for £90, & 
the money was paid by Y. to the co. 0. lodged 
a transfer of the shares to Y. with the co. for 
registration without the certificate, but with a 
declaration that the certificate was held by a 
friend of his, but not “as a charge against any 
loan or other consideration.” C. was trusted by 
the directors, & they, acting in good faith, accepted 
his statement, & registered the transfer to Y., <fc 
issued a new certificate to him : — Held : on the 
facts, the co. had received the £90 with such 
knowledge, & under such circumstances that 
they ought to be treated as having received it 
to the use of pltf., & pltf. was entitled to recover 
it from the co. 

(2) The arts, of the co. empowered the directors 
to lend money & generally undertake such other 
financial operations as might in their opinion be 
incidental or useful to the general business of the 
co. : — Held : this authorised the making of a 
loan to a servant trusted by the co. — Rainford 
v. Keith (James) & Blackman Co., Ltd., [1905] 
2 Ch. 147 ; 74 L. J. Ch. 531 ; 92 L. T. 786 ; 54 
W. R. 189 ; 21 T. L. R. 582 ; 49 Sol. Jo. 551 ; 12 
Mans. 278, 0. A. 

Annotations : — As to (1) Refd. Mackereth v. Wigan Coal 8c 

Iron Co., [1916] 2 Ch. 293. Generally, Mentd. Guy v. 

Waterlow & Layton (1909), 25 T. L. R. 515. 

J. In regard to Guarantees . 

4063. Construction of articles — Guarantee of 
money due by contractor expended on company’s 

works.] — A bill prayed that a mtge. might be 
cancelled & for further relief, but it proved to be 
valid to some extent. The ct. refused the relief 


will be held,** etc. Resolution : 
" That the co. be voluntarily wound 
up, & that T. & J. be & they are 
hereby appointed liquidators to wind 
up the same, with power 8c authority 
to sell all tho property, assets, Sc good- 
will of the co. to a new co., to be 
formed & registered under the name 
of the A. Co., on the terms set out in 
an agreement in the form of the draft 
already prepared & submitted to this 
meeting, & which draft is marked 
* A.* 8c identified by the indorsement 
of the names of E. & K,, two of the 
directors ; Sc to carry the same into 
effect ; & also to consent to the regis- 
tration of such co. under the name of 
tho a. Co., Ltd.** The arts, of assocn. 
contained no power of amalgama- 
tion: — Held: tho notice was not bad 
for not stating that the sale was to be 
under Cos. Aot, s, 212, beo&use the 
resolution expressly referred to power 
being given to the liquidators, & the 
shareholders must have known that 
the proposed sole or amalgamation 


was to be under tho Act. — Israel v. 
Atlas Engineering Co, (1889), 10 
N. S. W. Eq. 277.— AUS. 

PART III. SECT. 31, SUB-SECT. 2.— H. > 

1. Rate of interest fixed by bye- '' 
law — Effect of collateral security. ] — 
Deft, having applied for & obtained 
certain shares in pltf. co., applied for 
Sc obtained a loan of $600. The 
shares were allotted & the loan granted 
upon certain conditions, which in- 
cluded the payment of a membership ; 
fee, Sc certain monthly dues, & the . 
execution, as collateral security, of a ' 
mtge., which was to continue until the i 
maturity of the shares, or until payment ! 
of the loan was made. Under the ! 
bye-laws of the co. the rate of interest i 
on loanB was declared to be 6 per i 
cent, but under the provisions of the i 
mtge., executed by deft., the rate of 
interest payable where the stook pay- i 
menta, dues. Sc interests were not 
promptly paid, was 15 per cent: — 


Held: deft, having made default in 
her payments the co. was entitled to 
payment of the amount due with 
interest at the latter rate. — C anadian 
Mutual Loan Co. v. Burns (1901), 34 
N. 8. K. 303.— CAN. 


Jr Aril ill. SEUT. 31, SUB-SECT. 2.— I. 

m. Guarantee, of debt of another,] — 
It is ultra vires of a tug co., incorporated 
for tho purpose of carrying on a general 
carrying, towing, wrecking, 8c salvage 
business in all its branches, to guarantee 
payment by the owner of a tug em- 
ployed by the co. of a boiler purchased 
by him to operate the tug. — Williams 
(A. R.) Machinery Co., Ltd. v . 
Crawford Tuo Co., Ltd., 8 c Craw- 
ford (1908), 16 O. L. R. 245; 11 
O. W. R. 321.— CAN. 


n. .] — Deft. co. was incor- 

S orated by letters -patent issued under 
io Ontario Cos. Act, R. S. O. 
1897, c. 191, " to buy, sell & deal in 
timber 8c lumber, & for the said pur- 
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asked, or to make a decree for redemption on 
payment of what was properly due, & dismissed 
the bill with costs. A mining co. empowered to 
raise money gave a security to bankers for moneys 
due & to become due from the contractor to whom 
they were indebted: — Held: though the co. 
could not guarantee the debt of a stranger, still, 
the advances to the contractor might be valid 
if he were the "agent of the co. 

Serhble : the security would be valid to the 
extent of the money properly expended by the 
contractor on the works of the co. — Crenver, 
etc. Mining Co., Ltd. v. Willyams (1866), 35 
Beav. 853 ; 65 E. R. 932 ; sub nom. Crewer & 
Wheal Abraham U nited Mining Co. v. Williams, 
14 L. T. 93 ; 14 W. R. 444 ; on appeal, 14 W. R. 
1003, L. J J. 

Annotation : — Reid. National Bank of Australasia v. United 

Hand-in-Hand & Band of Hope Co. (1879), 4 App. Cas. 

391. 

4064. Company dealing in railway 

machinery.] — The objects of a joint-stock co. 
limited were declared to be for the making, 
maintaining, buying, leasing, hiring, selling, 
letting on lease or hire, or otherwise dealing with 
all & every kind of machinery etc., employed in 
the construction of railways, the acquisition of 
lands for the purposes of the co., erection of 
buildings etc., u & the doing of all such things 
as are necessary, contingent, incidental, or con- 
ducive to all or any of such objects.” The co. 
entered into an agreement under seal to pay 
deposits on a concession of the Belgian Govt. & 
to the grantees to make & construct a railway 
from A. to T., with a view of enabling the con- 
tractors to execute & complete the work, which 
was in fact a guarantee for a large sum, in the hope 
of obtaining benefits of the concession, & by which 
the co. would profit by executing the rolling stock, 
plant, etc., for the railway. On bill filed by a 
shareholder in the co. to set aside this contract 
on the ground that the same was not within the 
powers of the directors : — Held : such a contract 
& guarantee was ultra vires. 

** Quiescence ” as distinguished from “ ac- 
quiescence ” commented upon ( see No. 4111, 
post). — British & Foreign Railway Plant Co., 
I/td. v . Ashbury Carriage & Iron Co., Ltd., 
Smith v . Ashbury Carriage & Iron Co., Ltd. 
(1869), 20 L. T. 360. 

Compare Bankers & Banking, Yol. III., p. 
147, No. 167. 


4065. What amounts to guarantee — Founder cs 

co-surety.] — He Era Life Assurance Society, 
[1866] W. N. 309. 

4066. Provision for interest due by another 

company contractor — Company expressly without 
power to guarantee.] — A co. with a power of 
making advances of money upon the security of 
charges & securities of all descriptions upon or 
affecting messuages, lands, hereditaments, & real 
property of all descriptions, but with no power to 
guarantee, entered into a covenant with building 
contractors who were erecting a large building 
for a. co. promoted by the guaranteeing co., to 
provide or advance at interest after the rate of 
4 J per cent, per annum on security of the property 
& assets of the co., employing the contractors, 
such sum or sums of money as would enable the 
co. to pay the contract price to the contractors : — 
Held : the covenant was ultra vires . — Re Queen 
Anne & Garden Mansions Co. (1894), 1 Mans. 
460. 

See, generally , Guarantee. 

J . In regard to Promotion of Other Companies 

and Underwriting . 

4067. Payments to brokers to create false market 
in new company’s shares.] — H. co. was formed to 
take over a shipbuilding business, M. co. had 
agreed to assist in bringing out H. co. Brokers 
were employed to purchase shares in II. co. to 
induce the public to purchase them, & considerable 
liabilities were thereby incurred. Subsequently 
to the transaction, I. co. was formed, to take over 
the business of M. co. & another. The directors 
of I. co. advanced large sums to the brokers to 
cover their losses, as being part of the business of 
M . co. taken over by them. 

A demurrer by one of the directors of I. co. to 
a bill filed against them by the liquidators, over- 
ruled. — Imperial Mercantile Credit Assoc n. 
v. Chapman (1871), 19 W. R. 379. 

Annotation : — Refd. Parker v. Lewis (1873), 28 L. T. 91. 

4068. Agreement to buy option & float new com- 
pany to purchase.] — A co. was formed (a) to 
acquire land, mines, mineral & other properties 
& grants, concessions, claims, licences, & options 
in any part of the world ; (b) to purchase & under- 
take the business of N. co. under a specified agree- 
ment ; (c) to carry on business as general merchants, 
bankers, capitalists, financiers, & all kinds of 
financial, commercial, trading, & other similar 


lmsos to operate Sc carry on sawmills, | 
bending: factories, & to carry on the j 
business of a farmer & dealer in live I 
stock & farm produce *’ : — Held : the ! 
incidental powers of the co. did not 
extend to guaranteeing the debts of 
another & different co. whose sole 
connection with deft. co. was that of a 
customer ; Sc the assent of all the 
shareholders could not give validity 
to tho guarantee, if the co. had no 
power to make it. — Union Bank op 
Canada v. McKillof (A.) & Sons, 
Ltd. (1913), 3 O. W. N. 493; 30 
O. L. R. 87 ; 24 D. L. II. 787.— -CAN. 

o. Endorsement of promis- 

sory note.] — Deft. co. was incor- 
porated to carry on a general con- 
tracting business, its activities being 

S rinoipally directed to street paving ; 

,8 objects, as defined in its memo- 
randum of assocn., did not specifically 
include power to guarantee the pay- 
ment of the obligations of others, or 
to undertake primary liability therefor. 
Deft. co. having, by its officers, 
endorsed a promissory note made by 
a quarry oo., with the intention either 
of guaranteeing payment of the 
quarry co.'s indebtedness to pltf. co. 
or of becoming primarily liable for 


that indebtedness, pltf. co. sued deft, 
co. for a balance due upon the note, 
after a payment made on account by 
the quarry co. Deft. co. was the 
owner of shares in the quarry co., 
which it had power to acquire ; it 
was a creditor of tho quarry co. & 
tho mtgee. of its effects ; it expected 
in the ordinary course of business to 
obtain stone from the quarry co. for 
use in its business, & it was contended 
that it had a substantial interest in the 
success of the quarry co. : — Held : 
even assuming that deft, co.’s interests' 
would bo served by endorsing the note; 
the endorsement was ultra vires , & 
did not bind the co. — Carter Dewar 
Crowe Co., Ltd. v . Columbia Bitu- 
lithic. Ltd. (1914), 28 W. L. R. 758 ; 
18 D. L. R. 520 ; 6 W. W. R. 1215 ,* 
20 B. C. R. 37.-— CAN. 

p. Guarantee of account of another 
company with hank.] — Defts., a co. 
incorporated in 1910 by a charter of 
tho Dominion of Canada, had, by the 
charter, power to manufacture, buy, 
Sc sell hardware, etc., & to guarantee 
the contracts of or otherwise assist, 
any business which defts. were autho- 
rised to carry on, or any business 
capable of being conducted so as 


directly or indirectly to benefit defts. : 
— Held: the giving by defts. of a 
guarantee of the account with pltf. 
bank of a co. carrying on a business 
which defts. were authorised to carry 
on, & conducted so as directly to 
benefit defts., was within the powers 
of defts. under their charter. — Bank 
op Ottawa v. Hamilton Stove 6c 
Heater Co. (1918), 44 O. L. It. 93. — 
CAN. 

q. Guarantee not incidental to ob- 
jects of company.] — Life Assoon. op 
Scotland v. Caledonian Heritable 
Security Co., Lid. (In Liquidation) 
(1886), 13 R. (Ct. of Sess.) 750 ; 23 
So. L. It. 529.— SCOT. 

r. Agreement to indemnify directors 
as to costa of action for defamation.] 
— Whore a co., at a meeting of 
directors, agreed to indemnify certain 
directors as to the costs in an action 
for defamation to be brought by the 
latter personally Sc further agreed to 
take the benefit of any damages that 
might be awarded : — Held : such 
agreements were ultra vires of the co.— 
Wesseds v. Cavanagh (1910), 20 
C. T. R. 422.-HS. AF. 


R U 2 


Companies. 


612 


Sect. 31. — rowers and liabilities of company: Sub - 
sect . 2, J. 9 K., L. 6c M. ; s ub-sect. 3, A., B. C .] 

operations or business in any part of the world ; 
((j) to promote co.’s having objects wholly or in 
part similar to those of the co., & in particular 
to provide the whole or any part of the capital 
thereof, or by taking shares therein ; (n) to 

subscribe for, acquire, hold, sell, & give guarantees 
in relation to the shares & securities of any co. 
The co. had undertaken & carried on the business 
of N. co., but, having money unemployed, the 
directors proposed to acquire a large interest in 
a mine over which they had bought an option. 
If the option should be exercised, a new co. 
promoted by deft. co. was to be formed to take 
over the mine from the co., & it was proposed 
that the deft. co. should subscribe for 64,000 
shares in such new co., applying £32,000 of its 
cash in hand in paying for such shares. On a 
motion by a shareholder for an injunction to 
restrain the co. from carrying into effect the 
purchase of the mine on the ground that the 
proposed agreement was ultra vires : — Held : 
although if clauses (a) & ( b ) had stood alone it 
might have been possible to find in the 
memorandum of assocn. such a main primary 
object of the co. as was found in Stephens v. 
Mysore Beefs (Kangundy) Mining Co., Ltd., No. 
325, ante , yet that when read in conjunction with 
the following clauses, especially (g) & (n) it was 
shown that the co. contemplated many primary 
objects, & what was proposed to be done was not 
ultra vires . — Butler v. Northern Territories 
Mines op Australia, Ltd. (1906), 96 L. T. 41 ; 
23 T. L. R. 179. 

4069. Joint purchase of property — & flotation of 
company to complete buildings — Financial com- 
pany.] — London Financial Assocn. v . Kelk, 
No. 4117, post. 

4070. Underwriting — By rubber company — 
Authorised by memorandum.] — The memorandum 
of assocn. of E. co. contained an objects clause 
with thirty sub-clauses enabling the co. to carry 
on almost every conceivable kind of business 
which a co. could adopt. Sub-clause ( 1 ) authorised 
the co. to acquire, take over, work, & develop 
any licences, concessions, etc., & in particular 
four specified licences to collect rubber, etc. ; 
& sub-clause (12) authorised the co. to buy or 
otherwise acquire in any way, or deal with or in 
any stocks or shares of any co. ; & the objects 
clause concluded witli a declaration that every 
sub-clause should be construed as a substantive 
clause & not limited or restricted by reference to 
any other sub-clause or by the name of the co., 
& that none of such sub-clauses or the objects 
specified therein should be deemed subsidiary or 
auxiliary merely to the objects mentioned in the 
first sub-clause. E. co. underwrote & had allotted 
to it shares in A. co., & these shares were transferred 
to L. co. All three cos. being in liquidation, the 
liquidator of A. co. settled L. co. on the A. list of 
contributories & E. co. on the B. list in respect of 
these shares. On an application by the liquidator 
of E. to vary the B. list by striking out that co.’s 
name, on the ground that the underwriting was 
ultra vires of the co. : — Held : ( 1 ) the memorandum 
must be construed according to its literal meaning, 
& the underwriting was intra vires ; (2) function 
of the memorandum of assocn. discussed (No. 286, 
ante). — Cotman v. Brougham, [1918] A. C. 514 : 87 
L. J. Ch. 379 ; 119 L. T. 162 ; 62 Sol. Jo. 534 ; 


mb nom . Re Anglo-Ouban Oil, Bitumen & 
Asphalt Co., Ltd., Cotman v . Brougham, 34 
T. L. R. 410, H. L. 

K . In regard to Application and Investment of 

Funds . 

4071. Application of funds — Procuring means of 
carrying on different undertaking.] — Lyde v. 
Eastern Bengal Ry. Co., No. 4035, ante. 

4072. Presentation of challenge cup for 

shooting.] — Lockwood v. Hop Bitters Co. (1887), 
3 T. L. R. 698. 

4073. Gift for scientific purposes.] — The 

memorandum of assocn. of a limited co., formed 
to purchase & carry on the business of chemical 
manufacturers as its primary object, contained 
in clause 3 the various objects & powers ancillary 
to the main object, & concluding with one whereby 
the co. was enabled to do “ all such business & 
things as may be incidental or conducive to the 
attainment of the above objects, or any of them.” 
The co. passed a resolution authorising the directors 
“ to distribute to universities, or other scientific 
institutions in the United Kingdom, for the 
furtherance of scientific education & research the 
sum of £100,000 out of invested surplus reserve 
account.” A shareholder of the co., suing on 
behalf of himself & the other shareholders, claimed 
a declaration that this resolution was ultra vires 
the objects & powers of the co., & moved for an 
injunction to restrain the co. from acting upon it. 
There was un contradicted evidence by the chair- 
man & directors of the co. to the effect that they 
desired to encourage a class of men prepared to 
devote their abilities to scientific education & 
research, & that from these trained experts the co. 
could select men to instruct in the scientific 
investigation necessary for its purposes ; & that 
this was probably the most advantageous & 
profitable way in wliich this sum could be 
expended : — Held : the advantage to accrue to 
the co. by the expenditure of this sum was direct 
& substantial, & not speculative or too remote ; 
& the co. had discharged the burden of proving 
that the proposed expenditure was also conducive 
to & indeed necessary for its continued progress 
as chemical manufacturers. — Evans v. Brunner, 
Mond & Co., [1921] 1 Ch. 359 ; 90 L. J. Ch. 294 ; 
124 L. T. 469 ; 65 Sol. Jo. 134. 

4074. Guaranteeing debentures of another 

company.] — Where a memorandum of assocn. of 
a co. provided that the co. could “ subsidise or 
otherwise assist ” another co., such clause enabled 
the co., having such memorandum, to guarantee 
the debenture-stock of the other co. — Be Friary 
Holroyd & Healy’s Breweries, Ltd., Friary 
Holroyd & Healy’s Breweries, Ltd. v. 
Seckham (1922), 67 Sol. Jo. 97, 126. 

Remuneration of directors.] — See Sect. 28, 

sub -sect. 3, ante. 

Of officers & servants.]— See Sect. 29, 

sub-sect. 1, C., ante. 

Of secretary.]-—#^ Sect. 29, sub-sect. 

2, B., ante. 

Of manager.] — See Sect. 29, sub- 
sect. 3, B., ante. 

Of solicitor.] — See Sect. 29, sub-sect. 

4, C., ante . 

Of auditors,] — See Sect. 29, sub-sect. 

5, ante . 

Capital.] — See Sect. 10, sub-sect. 5, ante. 
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Application of funds — Land company — Purchase of hotel 
N. 8. W. L. R. 124, 202. — AUS 


3— Donaldson v. Anglo -Australian Investment Co. (1802), 
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Return of excess capital.] — See Sect. 

10, sub-sect. 3, F. (e), ante . 

In payment of dividends.] — See Sect. 

30, sub-sect. 7, I). (6), ante . 

In payment of promotion money.] — 

See Nos. 36, 159, 160, ante , No. 4386, post. 

In payment of underwriting commis- ! 

sion & brokerage.] — See Sect. 11, sub-sect. 2, A., ! 
ante . 

In promoting other companies.] — See 

Sub-sect. 2, J., ante . ; 

In purchase of company’s own shares.] i 

— Sec Sect. 10, sub-sect. 3, F. (a), ii., ante. j 

Profits.] — See Sect. 30, sub-sect. 8, ante . 

4075. Investment of funds — Amount to be in- 
vested in any one stock share or obligation limited — 
Different securities of same undertaking.] — One of 
the arts, of assocn. of a co. provided that ” not 
more than l-20th of the funds . . . shall be 
invested in any one stock, share, or obligation.” 
Less than l-20th had been invested in each of two 
classes of securities of the same undertaking, but 
the two sums combined amounted to more than 
1 -20th of the funds : — Held : on the construction 
of the art., this was not ultra vires. — He Imperial 
A Foreign Investment A Agency Corpn., Ltd. 
(1892), 9 T. L. R. 129, C. A. 

4076. In name of single trustee.] — Burland I 

v . Earle, No. 4020, ante. 

I 

i 

L. In regard to Legal Proceedings. 

See Sect. 33, post. 

M. Companies for Special Purposes. 

Insurance companies.] — See Part V., post. 

Electric lighting companies.] — See Electric j 
Lighting A Power. j 

Banking companies.] — See Part IV., post. 

Friendly societies.] — See Friendly Societies. 

Building societies.] — See Building Societies, j 

i 

l 


Sub-sect. 3. — Exercise of Powers. 

A. Who may exercise. 

By directors.] — Sec, generally , Sect. 28, ante. 

Whether directors necessary.] — See No. 3683, 
ante. 

B. Litigation. 

See Sect. 33, post. 

C. Bights of Majority and Minority. 

4077. Power of majority to bind minority — After 
minority heard.] — Certain of the directors of a 
railway co. acting on the nomination of another 
railway co. which was interested in certain shares 
in it, A which nominated those directors by virtue 
of the Act constituting the co., were excluded by a 
resolution of the board of directors, from the 
meetings of the directors, A the majority delegated 
all the powers of the board to a managing com- 
mittee : — Held : that although in such a body the 
majority binds the minority, yet, that it is essential 
to the validity of their acts, that the voice of the 
minority should have been heard, A such exclusion 
of directors was restrained. — Great Western 


By. Co. v. Rushout (1852), 5 De G. A Sm. 290 ; 
7 Ry. A Can. Cas. 991 ; 19 L. T. O. S. 281 ; 16 
Jur. 238 ; 64 E. R. 1121. 

Annotations : — Mentd. G. W. By. v. Oxford, Worcester Sc 

Wolverhampton Ry. (1853), 3 De G. M. & G. 341 ; Green 

v. Nixon (1857), 23 Beav. 530. 

4078. Compliance with regulations.] — (t) 

Where a deed enables the majority of a body to 
bind the minority by a resolution passed in a 
certain manner, the provisions of the deed in that 
respect must be strictly complied with, otherwise 
the minority are not bound. 

(2) The .subscribers’ agreement of a provision- 
ally registered co. authorised the directors, with the 
consent of a majority at a meeting of subscribers, 
summoned as therein mentioned, to amalgamate 
the undertaking with any other similar under- 
taking. The directors agreed to an amalgamation 
with 1). co., A sent a circular to the subscribers, 
stating the terms agreed upon. A majority of the 
subscribers assented to the amalgamation, A took 
the benefit of it, but no meeting ever was called 
to sanction it : — Held : the amalgamation was 
not binding on any shareholders, who had not 
assented to it. 

(3) The subscribers’ agreement authorised the 
directors to adopt all such measures as they should 
in their judgment consider necessary or expedient 
for the promotion of the undertaking : — Held : 
a resolution of the directors, enabling any three 
of them to draw cheques on the funds of the co. 
was within this power, A when three directors 
drew a cheque under the authority given by that 
resolution, A applied the money improperly, those 
directors who were not privy to such drawing or 
application, were not liable. 

(4) At the meeting at which amalgamation with 

D. co. was resolved, one of the directors opposed 
the amalgamation, hut, finding that he was in a 
minority, insisted on the insertion of certain 
terms, wliich, as he believed, would prevent its 
taking place, A a resolution was then passed for 
an amalgamation subject to those terms : — Held : 
he was not responsible in respect of the amalgama- 
tion. — lie Direct East & West Junction Ry. 
Co., Ex j>. Johnson (1855), 3 Eq. Rep. 479, 
L. JJ. 

4079. Act Intra vires.] — A shareholder in a 

trading co., who possessed both original & prefer- 
ential shares filed a bill on behalf of himself A all 
the other shareholders, except defts., complaining 
of acts done by the directors A other defts. 
injurious to the interests of the co. The suit had 
not been authorised by any general meeting of the 
shareholders ; but pltf . alleged that it was not 
practicable for any parties but the directors to 
call such a meeting. The acts complained of 
consisted of improperly increasing the liabilities 
of the co., by contracting debts A otherwise, A of 
giving to some of the holders of preferential shares 
an advantage over others, by changing their 
shares for debentures. These acts were held to 
be within the ^general powers of the co., & were 
done in consequence of, A, as the directors insisted, 
in accordance with, a resolution passed at a general 
meeting. A demurrer, on the part of the co., for 
want of equity* was allowed, upon the ground that 
an individual shareholder was not entitled to be 
pltf. in a suit of such a nature ; A that the interests 


PART HI. SECT. 31, SUB-SECT. 3.— C. 

407J i. Power of majority to bind 
minority — After minority heard.] — 
Where there exists a body of persons 
in which the acts of the majority are 
to bind a minority it is essential that 
the minority should at least have 


boon given an opportunity of stating 
their views, & to enable them effectively 
to do this it is essential that the 
minority should have been given time 
to consider the matter. Sc should have 
been furnished with or given access to 
whatever information may bo neces- 
sary to form an opinion, — R obinson 


v. Imroth, [1917] W. L. D. 159. — 
S. AF. 

4079 i. Act intra vires.] — The 

ct. will not at the instance of a minority 
interfere to restrain the carrying out 
of a resolution adopted by a majority 
intra vires , unless it cloarly appears 
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of the original & preferential shareholders were 
not so identical as to admit of such a bill being 
filed on behalf of both sets of shareholders. — 
Lordv. Copper Miners (Governor&CJo. of)(1848), 
2 Ph. 740 ;1H, & Tw. 85 ; 18 L. .T. Ch. 05 ; 13 
L. T. O. S. 3 ; 12 Jur. 1059 ; 47 E. R. 1337, L. 0. 

Anmtations : — Apld. Cooper r. Shropshire Union Ry. & 

Canal Co. (1849), 6 Ity. & Can. Cas. 136. FoUd. Yetts v. 

Norfolk Ry. (1848), 5 Ry. & Can. Cas. 487. Conftd. 

Clinch v. Financial Corpn. (1808), L. R. 5 Eq. 460. DUtd. 

Ward v. Sitiingbourne & Sheemoss Ry. (1874), 9 Ch. App. 

490, n. Apld. MacDougall v. Gardiner (1876), 1 Ch. 1>. 

13. Retd. Cohen v. Wilkinson (1849), 14 L. T. O. R. 149. 

Wall v. London & Northern Assets Corpn. (1898), 79 L. T. 

249. 

4080. Act within scope of company’s busi- 

ness — & for company’s benefit.] — (1) Directors of a 
trading co., have, incidental to their office, the 
power of doing that which is ordinarily & reason- 
ably done with a view io getting either better 
work from their servants or to attract customers. 
(2) The test whether a majority can bind the 
minority in voting the co.’s money must be 
whether the proposed payment is reasonably in- 
cidental to & within the scope of carrying on the 
business of the co. for the co.’s benefit. 

Remuneration of directors for past services, 
& compensation to meritorious officials on dis- 
missal, are justifiable, provided that they are 
likely to conduce to the advantage of a co. in the 
future. Therefore, to justify any such payments, 
the co. must be a going concern. Where, there- 
fore, a co. had ceased to exist as a profit-making 
co., & only continued for the purpose of regulating 
their internal affairs, of winding up the same, & 
distributing when received the sums which had 
been fixed by arbn. as the purchase-money for 
their undertaking : — Held : (3) it was not within 
the power of the directors themselves, or of a 
general meeting of the co., to pass a resolution 
voting remuneration to the directors for their past 
services prior to the transfer of the undertaking, 
& compensation to officials who had been dis- 
charged in consequence of such transfer ; (4) the 
co. could in general meeting vote a reasonable 
sum for remuneration for services during the 
winding up. (5) Semble : a resolution voting the 
distribution of a sum of money, first in paying 
certain expenses properly payaole thereout, the 
amount of which can only be estimated, & the 
balance among the directors by way of remunera- 
tion, even though remuneration is properly payable, 
is bad. 

(0) Remuneration for past services of directors 
cannot be voted at an ordinary general meeting 
unless special notice be given of the intention to 
propose such a resolution (Fry, L.J.). — Hutton 
v . West Cork Ry. Co. (1883), 23 Ch. D. 654 ; 52 
L. J. Ch. 089 ; 49 L. T. 420 ; 31 W. R. 827, C. A. 

Annotations : — As to (2) Refd. Kaye v. Croydon Tram. Co., 

[1898] 1 Ch. 368. As to (3) Distd. Henderson v . Bank of 

Australasia (1888), 40 Ch. D. 170 ; Kaye v. Croydon Tram. 

Co., T1898] 1 Ch. 358. Folld. Stroud v. Royal Aquarium, 


& Summer, & Winter Garden Soc. (1903), 89 L. T. 243. 
Apld. Warren v. Lambeth Waterworks (1906), 21 T. L. R. 
685. Refd. Tomkinson v. S. E. Ry. (1887), 36 Ch. D. 675 ; 
Re Newman, [1895] 1 Ch. 674. As to (4) Retd. Re New- 
man, [1895] 1 Ch. 674 ; Kaye v. Croydon Tram. Co., [18981 
1 Ch. 358; Warren v. Lambeth waterworks (1905), 21 
T. L. R 685; Cyclists’ Touring Club v. Hopklnson, [1910] 

1 Ch. 179. As to (5) Refd. Henderson v. Bank of Austra- 
lasia (1888), 40 Ch. 1). 170. As to (6) Retd. Re Leicester 
Club, & County Racecourse Co., Ex p. Cannon (1885), 
30 Ch. D. 629. Generally, Mentd. Re Newspaper Proprietary 
Syndicate, Hopkinson v. Newspaper Proprietary Syndi- 
cate, [1900] 2 Oh. 349 ; Moriarty v. Regent’s Garage Co., 
[1921] 1 K. B. 423. 

4081. .] — A co., established for the 

preparation & sale of porcelain clay, carried on 
business for several years but without success ; 
their resources having become nearly exhausted, 
& an entire reconstruction of their works & altera- 
tion in their mode of manufacture being found 
necessary, a resolution was passed, for winding up 
the co. Before the resolution was confirmed, a 
proposition was made, & finally accepted by a 
majority of more than two-thirds of the share- 
holders for leasing their works upon terms 
apparently advantageous. The deed of settlement 
empowered the directors, with the sanction of 
two-thirds of the votes recorded at an extra- 
ordinary general meeting, to do any act which the 
whole body of shareholders, all consenting, could 
do. Upon a bill filed to set aside the lease as being 
inconsistent with the purpose for which the co. 
had been incorporated, & as having been granted 
ultra vires : — Held : the lease was good, as being 
a lawful means of making the most of the assets 
of the co., & the granting of it was not ultra vires . — 
Fkatherstoniiaugh v, Lee Moor Porcelain 
Clay Co. (1865), L. R. 1 Eq. 318 ; 85 L. J. Ch. 
84 ; 13 L. T. 400 ; 11 Jur. N. S. 994 ; 14 W. R. 
97. 

4082. Right of minority to restrain majority — 
Act of majority fraudulent — Majority due to vote of 
party benefiting by fraud.]— -M. being the owner 
of certain mines, worth to his knowledge not more 
than £4,000, agreed with W. to promote a co. to 
purchase the mines at £7,000 of which W. was to 
receive £3,000. The co. was formed : M. & W. 
were parties to a prospectus in which these facts 
wore fraudulently concealed, & they in their 
capacity of directors, by the like fraudulent con- 
cealment, induced the co. to complete the purchase. 
A majority of the shareholders refused to take 
steps to get the contract set aside, but such 
majority was due to the votes of M. in respect of 
shares allotted to him as consideration for the 
purchase ; — Held : a bill would lie by one of the 
shareholders, on behalf of himself & the other 
shareholders, except defts. ; & a decree was made 
cancelling the agreement, with a declaration that 
the co. ought to be wound up. — Atwool v, 
Merryweather (1807), L. R. 5 Eq. 464, n. ; 37 
L. J. Ch. 35. 

Annotations : — Consd. Gray v. Lewie, Parker v. Lewie 
(1873), 8 Ch. App. 1035 ; Morier v. Hoopers Telegraph 
Works (1874), 9 Ch. App. 350 ; MacDougall v. Gardiner 
(1875), L. II. 20 Eq. 383 ; Russell v. Wakefield Water- 
works Co. (1875), L. R. 20 Eq. 474. Apld. Mason v. 


that such resolution praotically con- 
stitute a fraud on such minority. — 
English v. New Rietfontein 
D. L. G. M. Co., Ltd. (Liquidators) 
(1895), 2 0. R. 249.— S. AF. 

t. — Subsequent ratification by 
majority.] — The ct. will not interfere 
with the doing of an act by a co. which 
should have been sanctioned by a 
majority of the shareholders before 
the act was done, if such sanction can 
be afterwards obtained. — Purdom v. 



— — Sale of assets to pay credi • 


/ora.] — The holders of the majority 
of the shares in the capital stook of a 
co. authorised the selling of the co.’s 
property in order to pay debts ; — 
Held : the sale should not be enjoined 
at the instance of a dissentient share- 
holder. — Patrick v. Empire Coal & 
Tramway Co. (1907), 4 E. L. R. 98, 
3 N. B. Eq. Rep. 571.— CAN. 

b. ,] — The offer in this 

case in substance provided for the 
turning over of all the assets to a new 
oo. ; the new oo. to pay the creditors 
in full, the largest creditor limiting 
his claim to a fixed amount ; & shares 
in the new co. to be given to the share- 


holders of the co. in liquidation. The 
creditors & the majority of the share- 
holders were anxious that the offer 
should be accepted ; a small minority 
of the shareholders opposed accept- 
ance, contending that they could not 
be compelled by the majority to accept 
shares in a new co. In lieu of money. 
It was not shown that any other or 
better offer could be procured : — 
Held: it was the duty of the ot. to 
give effect to the wishes of the large 
majority of the shareholders by 
sanctioning the acceptance of the offer. 
—Re Bailey Cobalt Mines, Ltd, 
(1920), 47 O. L. R. 13.— CAN. 
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Harris (1879), 11 Oh. D. 97. Distd. Willing r. Met. Dis. 
Ry. (1888), 4 T. L. R. 723. Retd. Sllber Light Co. v. 
Sllber (1879), 12 Ch. D. 717 ; Spokes v. Grosvenor Hotel 
Co.,__[1897] 2 Q. B. 124 i Whitwam v. Watkin (1898), 78 
Mentd. Macdougall v. Gardiner (1875), 23 


L. T. 
W. R. 


188. 

846. 


4083. .] — Gray v . Lewis, Parker v. 

Lewis, No. 4053, ante . 

4084. ,] — Burland v . Earle, No. 4020, 

ante . 

4085. .] — (1) The cases in which a dis- 

sentient minority of shareholders can sustain an 
action to reverse the course approved by the 
majority are confined to those in which the acts 
complained of are fraudulent or beyond the powers 
of the co. 

(2) It is the right & duty of directors to advise the 
members of a co. as to the prudence of proposed 
changes in the scope of the co.’s operations, & 
it is within their powers to circulate statements & 
arguments in favour of such changes, at the expense 
of the co. There is, however, no obligation, legal 
or moral, to do the like on behalf Of the dissentient 
members. — Campbell v. Australian Mutual 
Provident Society (1908), 77 L. J. P. 0. 117 ; 
99 L. T. 3 ; 24 T. L. R. 623 ; 15 Mans. 344. 

4086. Act of majority abuse of powers — 

Assets transferred to some shareholders.] — 
Gregory v. Patchett, No. 4102, post. 

4087. Majority benefited at expense of 

minority.] — Where the majority of a co. purpose 
to ..benefit themselves at the expense of the 
minority, the ct. may interfere to protect the 
minority. In such a case, the bill is rightly filed 
by one shareholder, on behalf of the others 
against the co. — Menier v. Hooper’s Telegraph 
Works (1874), 9 Ch. App. 350 ; 13 L. J. Ch. 330 ; 
30 L. T. 209 ; 22 W. R. 396, L. JJ. 

Annotations: — Consd. MaoDougall v. Gardiner (1875), 
L. R. 20 Eq. 383 ; Pender v. Lushington (1877), 6 Ch. 1). 
70. Apld. Mason v. Harris (1879), 11 Ch. D. 97. Consd. 
Wall v. London & Northern Assets Corpn. (1898), 79 
L. T. 249 ; Tiessen v. Henderson, [1899] 1 Ch. 861 ; 
Borland v. Earle, [1902] A. C. 83. Distd. Normandy v. 
Ind, Coope, f 1908 J 1 Ch. 84. Consd. lie Consolidated 
South Rand Mines Deep, [1909] 1 Ch. 491 ; Dominion 
Cotton Mills Co. v. Amyot, [1912] A. C. 546. Reid. 
Spokes v . Grosvenor Hotel Co., [1897] 2 Q. B. 124 ; 
Alexander v. Automatic Telephone Co., [1900] 2 Ch. 56 ; 
Alexander v. Automatic Telephone Co. (No. 2) (1900), 44 
Sol. Jo. 407 ; Be Shepherd’s Bush Improvements <1909), 
Times , Mar. 9 ; Be New York Taxicab Co., Sequin t\ 
New York Taxicab Co., [1913] 1 Ch. 1 ; Cook v. Decks, 
119161 1 A. C. 554 ; Foster v. Foster, [1916] 1 Ch. 532. 
Mentd. Allen v. Gold lteefa of West Africa, Same v. Same, 
[1900] 1 Ch. 656 ; Baillie v. Oriental Telephone & Electric 
Co., [1915] 1 Ch. 503. 


4088. — .] — Where a dissentient minority 

of shareholders in a co. seek redress against the 
action of the majority they must show that such 
action is ultra vires, or that the majority have 
abused their powers or are depriving the minority 
of their rights. 

Two shareholders in a co. brought an action to 
set aside a lease of the co.’s mills. The co. was 
incorporated by letters patent, which were after- 


wards superseded by an Act of the Parliament of 
Canada, which in express terms authorised the co. 
to dispose of its mills. The lease was approved 
by a resolution of the co. in a general meeting : — 
Held : the leaso was not ultra vires of the co., 
& its terms were intended to be, & in fact were, 
fair, & based on a fair & liberal valuation. — 
Dominion Cotton Mills Co., Ltd. v. Amyot, 
[1912] A. 0. 546 ; 81 L. J. P. C. 233 ; 106 L. T. 
934 ; 28 T. L. R. 467 ; 19 Mans. 363, P. C. 
Annotation : Refd. Foster v. Foster, [1916] 1 Oh. 532. 

4089. Act of majority ultra vires.] — 

Gregory v . Patchett, No. 4102, post . 

4090. — .] — Burland v. Earle, No. 

4020, ante. 

4091. .] — Campbell v. Australian 

Mutual Provident Society, No. 4085, ante ♦ 

4092. .] — Dominion Co*tton Mills 

Co., Ltd. v. Amyot, No. 4088, ante. 

4093. Decision arrived at fairly & honestly.] 

— Two directors of a co. were alleged to have been 
concerned in the promotion of the co., & to have 
received a large amount in money & shares from 
the vendors to the co. Upon a general meeting 
of the co. being held it was decided by a largo 
majority that no proceedings should be com- 
menced. The shareholders in a minority applied 
to the ct. to allow an action to be brought by them 
in the name of Hie co. : — Held : as the co. had 
fairly & honestly determined not to prosecute 
the claim the ct. ought not to interfere . — Re 
Transvaal Gold Exploration & Land Co., 
Ltd. (1885), 1 T. L. R. 604. 

In whose name action brought.] — See 

Sect. 33, sub-sect. 3, A., post. 

Interference by court generally.] — See Sub- 
sect. 3, E., post. 

D. Position of Non-Members. 

4094. Presumption that powers properly exer- 
cised.] — By the deed of settlement of a joint-stock 
co., the directors were authorised to borrow under 
the common seal of the co., such sums as should 
from time to time, by a resolution passed at a 
general meeting of the co., be authorised to be 
borrowed, not to exceed a certain sum. At a 
general meeting, the directors were authorised to 
borrow such sums & at such interest & for such 
periods as they might deem expedient, in accord- 
ance with the provisions of the deed of settlement 
& the Act of Parliament.- The directors having 
borrowed £1,000 on bond, under the common 
seal of the co. : — Held : the co. were liable to 
repay the amount, whether the resolution was or 
was not a sufficient authority to the directors to 
borrow ; for though parties dealing with joint- 
stock cos. are bound to take notice of any limita- 
tion of the authority of the directors in the deed 
of settlement, yet, where the directors as in this 
case, have power to borrow, the lenders of the 


4083 i. Right of minority to restrain 
majority — Act of majority fraudulent.] 
— Two cos. existed in Y., a gas co., & 
an eleotric light co. Attempts were 
unsuccessfully made to consolidate 
them. Certain members of the electric 
light co. promoted a new co. called the 
M. Co„ which acquired the property 
& assets of the electric light co. The 
promoters of the new co. afterwards 
acquired a controlling interest in the 
gas co. & proceeded to sell ont all the 
property & assets of the M. Co. to the 
gas co., issuing bonds of the gas co. 
secured by mtge. of all their property 
to pay for it. An action was brought 
by certain of the minority shareholders 
or the gas co. to set aside the mtge. 
& the bond issue. Op the trial, an 


amendment of the statement of claim 
was granted, allowing pltfs. to amend 
by inserting a paragraph alleging the 
action to be brought on behalf of 
themselves & the other shareholders, 
not being dofts., & also to make 
necessary amendments of the state- 
ment of claim in conformity with the 
evidence. The judge found that the 
scheme of the promoters of the M. Co., 
who also constituted a majority of the 
shareholders of the gas oo., was a fraud 
upon the minority shareholders of the 
gas co. & an attempt to benefit them- 
selves at the expense of Buch share- 
holders : — Held : pltfs. were entitled 
to relief.— Cann v. International 
Trust Co. (1894), 40 N. S. R. 65.— 
CAN. 


4083 ii. .1 — Clark v. 

Mookrs, [1922] 3 W. W. R. 594 ; 69 
D. L. R. 448.— CAN. 


c . Irregularity .] — No mere in- 
formality or irregularity committed 
by a oo. in effecting an act, which can 
be remedied by the majority of the 
shareholders, entitles a minority of the 
shareholders to claim a cancellation 
of such act, if the act, when done 
regularly, would be witldn the power 
of the oo., & the intontion of the 
majority of the shareholders B clear. — 
Goodman v. suburban Estates, 
Ltd. (In Liquidation), [1915] W. L. 1>. 
16.— S. AF. 
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money have a right to presume that the co. which 
put forward their directors as authorised to borrow, 
have taken every step requisite to empower them 
to do so. — Royal British Bank v. Turquand 
(1856), 6 E. & B. 327 ; 25 L. J. Q. B. 317 ; 2 
Jur. N. S. 663 ; 119 E. R. 886, Ex. Ch. 

Annotations : — Apld. Agar v. AthODffium Life Assce. Soc. 
(1858), 3 C. B. N. 8. 725 ; Athcnroum Life Insce. Co. v, 
Pooloy (1858), 28 L. J. Ch. 119 ; Prince of Wales Assce. 
Co. v. Harding (1858), E. B. & E. 183. Consd. Re 
Atheneeum Soc., Ex p. Eagle Co. (1858), 4 K. & J. 549. 
Distd. Commercial Bank of Canada v. G. W. Ry. of Canada 
(1865), 3 Moo. P. C. O. N. S. 295. Apld. Totterdell v. 
Fareham Brick Co. (1866), L. R. 1 C. P. 674. Consd. 
Fountaine v. Carmarthen Ry. (1868), L. R. 5 Eq. 316. 
Apld. Re Land Credit Co. of Ireland, Ex p. Overend, 
Gurney (1869), 4 Ch. App. 460 ; lloyal British Bank v. 
Turquand may now, I think, be considered as a leading 
authority applicable to cases of this description, &, bo 
far as I am aware, it has never boen questioned 
(Sf.lwyn, L.J.) ; Mahony v. East Holyford Mining Co. 
(1875), L. It. 7 H. L. 869. Distd. Irvine v. Union Bank of 
Australia (1877), 2 App. Cas. 366. Consd. Re Briton 
Medical & General Life Assocn. (1889), 5 T. L. R. 502. 
Folld. County of Gloucester Bank v. Rudry Merthyr, 
Steam & House Coal Colliery Co., [1895] 1 Ch. 629. 
Consd. Hack v. Tower Galvanizing Co., [1901.1 2 K. B. 
314. Apld. Hey v. Pullingor Engineering Co., [1921] 

1 K. B. 77. Reid. Balfour v. Ernest (1859), 5 C. B. N. S. 
601 ; Re London, Hamburg & Continental Exchange 
Bank, Zulucta’s Claim (1870), 5 Ch. App. 444 ; Re Bank 
of Hindustan, China & Japan, Campbell's CaBe, Hlppisloy’s 
Case, Alison ’h Case (1873), 9 Ch. App. 1 ; Colonial Bank 
of Australasia v, Willan (1874), L. R. 5 P. C. 417 ; Re 
County Palatine Loan & Discount Co., Cartmell’s Case 
(1874), 9 Ch. App. 691 : Riche v. Ashbury Ry. Carriage 
& iron Co. (1874), L. R. 9 Exch. 224 ; Yorkshire Ry. 
Wagon Co. v. Maclure (1881), 30 W. R. 288 ; Ward v. 
Royal Exchange Shipping Co., Ex p. Harrison (1887), 58 
L. T. 174 ; Premier Industrial Bank v. Carlton Manu- 
facturing (Jo. & Crabtree, [1909] 1 K. B. 106. Mentd. 
Guest v. Poole & Bournemouth Ry. (1870), L. R. 5 O. 1*. 
553 ; Melbourne Banking Corpn. v. Brougham (1878), 
4 App. Cas. 156 ; Re Hampshire Land Co., [1896] 2 Ch. 
743. 

4095. .] — Where some act, such as the 

granting of an obligation in the course of its 
business, is put by the constitution of a co. within 
its power, & certain formalities of administration 
are prescribed by the arts, of assocn. which for 
domestic purposes regulate the duties of the 
directors to the shareholders, the mere failure to 
comply with a formality, such as a proper appoint- 
ment or the presence of a quorum of directors, 
will not affect a person dealing with the co. from 
outside & without knowledge of the irregularity. 
He is presumed to know the constitution of the co., 
but not what may or may not have taken place 
within doors that arc closed to him. Lord Hather- 
ley’s judgment in Mahony v. East Holyford Mining 
Co., No. 4239, post, is for practitioners in company 
law the classical exposition of this principle. But 
the case stands quite otherwise when the act is 
one which has not, by the constitution of the 
corpn., been put within its power excepting on the 
fulfilment of a condition. In that event the per- 
sons dealing with the corpn. are bound to ascer- 
tain whether the condition has been fulfilled 
(Lord Haldane). — Pacific Coast Coal Mines, 
Ltd. v. Arbuthnot, [1917] A. C. 607 ; 86 L. J. P. C. 
172; 117 L. T. 613, P. C. 

4096. Where act only conditionally intra vires.] 
— Pacific Coast Coal Mines, Ltd. v. Arbuthnot, 
No. 4095, ante . 

See, further , Sub-sect. 5, A. (5), i., post 

4097. Right of action— In respect of act ultra 
vires.] — The ct. will not entertain a suit at the 
instance of one rival co. against another, alleging 
that d efts, were acting ultra vires , & contrary to 
the public interest, where pltfs. sustain no private 
injury by the acts done. — Stockport District 
Waterworks Co. v. Manchester Corpn. (1862), 


7 L. T. 545 ; 9 Jur. N. S. 266 ; 11 W. R. 150, 
L. C. 

Annotations : — Apld. Pudsey Coal Gas Co. v. Bradford 
Corpn. (1873), L. R. 15 Eq. 167. Refd. Dover Picture 
Palace & Pessors v. Dover Corpn. & Crandall Wraith, 
Gurr & Knight (1913), 11 L. G. R. 971. Mentd. Preston 
Corpn. v. Fullwood L. B. (1885), 53 L. T. 718 ; Dundee 
Harbour Trustees t>. Nicol, [1915] A. C. 550. 

4098. Right to restrain dealing with assets.] — 

In a suit on behalf of A. co. praying relief on the 
footing that a payment for promotion money 
made by their directors to B. co. was a breach of 
trust, the ct. refused to restrain B. co., which was 
a limited co. being voluntarily wound up, by 
interlocutory injunction from dealing with the 
money or dissolving the co. : the right to such 
money being the question to be decided at the 
hearing, & there being no admission of a trust 
so as to entitle pltfs. to an order for payment of 
the money into ct. — Bank of Turkey v . Otto- 
man Co. (1866), L. It. 2 Eq. 366 ; 14 L. T. 884 ; 14 
W. It. 819. 

4099. Diminishing fund for payment of 

creditors.] — (1) A simple contract creditor of a co. 
cannot sustain a bill to restrain the co. from dealing 
with their assets as they please, on the ground that 
they are diminishing the fund for payment of his 
debt. 

(2) A shareholder in a co. who seeks to restrain 

the co. from doing an ultra vires act must show, 
by distinct & definite averments, the illegality of 
the act. * 

(3) Qu .: whether persons having an equitable 
interest in shares, but not being registered share- 
holders, can file a bill to restrain a co. from doing 
an ultra vires act. — Mills v. Northern Ry. of 
Buenos Ayres Co. (1870), 5 Ch. App. 621 ; 23 
L. T. 719 ; 19 W. R. 171, L. C. 

Annotations : — As to (1) Consd. Cutbill v. Shropshire Ry. 
(1891), 7 T. L. R. 381. Refd. Coxon v. Gorst, [1891] 2 
Gh. 73. 


E. Interference by Court. 

4100. When court will interfere — Where mem- 
bers can control company — No interference.] — 

Bill by two of the proprietors of shares in a co. 
incorporated by Act of Parliament, on behalf of 
themselves & all other the proprietors of shares 
except defts., against the five directors, three of 
whom had become bankrupt, & against a pro- 
prietor who was not a director, & the solicitor & 
architect of the co., charging defts. with concerting 
& effecting various fraudulent & illegal transactions, 
whereby the property of the co. was misapplied, 
aliened & wasted ; that there had ceased to be 
a sufficient number of qualified directors to 
constitute a board ; that the co. had no clerk or 
office ; that in such circumstances the proprietors 
had no power to take the property out of the hands 
of defts., or satisfy the liabilities or wind up the 
affairs of the co. ; praying that defts. might be 
decreed to make good to the co. the losses & 
expenses occasioned by the acts complained of ; 
& praying the appointment of a receiver to take 
& apply the property of the co. in discharge of 
its liabilities, & secure the surplus ; — Held : the 
continued existence of a board of directors de 
facto must be intended ; the possibility of con- 
vening a general meeting of proprietors capable 
of controlling the acts of the existing board was 
not excluded by the allegations of the bill ; in 
such circumstances there was nothing to prevent 
the co. from obtaining redress in its corporate 
character in respect of the matters complained 
of ; therefore pltfs. could not sue in a form of 
pleading which assumed the practical dissolution 
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of the corpn. — Foss v. Harbottle (1843), 2 
Hare, 401 ; 07 E. R. 189. 

Annotations : — Apld. Mozley v. Alston (1847) 1 Ph. 790. 
Consd. Hare v. L. & N. W. Ry. (1861), 2 John. & H. 80 ; 
Eraser v. Whalley, Gartside v. Whalley (1864). 2 Hem. & M. 
10 ; Seaton v. Grant (1867), 36 L. J. Ch. 638 ; Feather- 
stone v. Cook (1 87 3 ), 2 1 W. It. 835. Apld. Trade Auxiliary 
Co. v. Viokers (1873), 21 W. R. 836. Distd. Ward it 
Sittingbourne & Sheerness Ry. (1874), 9 Ch. App. 490, n. 
Apld. MaoDougall v. Gardiner (1875), 1 Ch. D. 13. Consd. 
Russell v . Wakefield Waterworks Co. (1875), L. R. 
20 Eq. 474 ; Duckett v. Gover (1877), 25 W. It. 
554 ; Isle of Wight Ry. v. Tahourdin (1883), 25 Ch. D. 
320. Apld. Willing v. Met. Dist. Ry. (1888), 4 T. L. R. 
723 ; Lever t*. Land Securities Co., De Carteret v. Land 
Securities Co. (1893), 70 L. T. 323. Consd. Compagnic 
De Mayville v. Whitley, 11896] 1 Ch. 788 ; Wall v. London 
& Northern Assets CorpD. (1898), 79 L. T. 249 ; Whitwam 
v. Watkin (1898), 78 L. T. 188 ; Dominion Cotton Mills 
Co. v. Amyot, [1912] A. C. 546; Fruit & Vogetablo 
Growers Assocn. v. Kekewich, [1912] 2 Ch. 52. Refd. 
Lord v. Copper Miners* Co. (1848), 1 H. & Tw. 85 ; Edwards 
v. Shrewsbury & Birmingham Ry. (1849), 2 De G. & Sm. 
537 ; Salomons v. Laing (1850), 6 Ry. & Can. Cas. 289 ; 
White v. Carmarthen, etc. Ry. (1863), 1 Hem. & M. 786 ; 
East Pant Du United Lead Mining Co. v. Merryweathcr 
1864), 5 New Rep. 166; Gregory v. Patchott (1864), 
33 Boav. 595 ; Attwool v. Merryweathcr (1868), L. R. 5 Eq. 



Dougall v . Gardiner (1875), 10 Ch. App. 606 ; Studdert 
v. Grosvenor (1886), 33 Ch. 1). 528 ; Southern Counties 
Deposit Bank v. Rider & Kirkwood (1895), 73 L. T. 374 ; 
Alexander v. Automatic Telephone Co., [1900] 2 Ch. 56 ; 
Steole v . South Wales Miners’ Federation (1907), 96 L. T. 
260 ; Kirsopp v. Highton (1911), 28 T. L. R. 129 ; Foster 
v. Foster, [1916] 1 Ch. 532 ; Lawson v. Financial News 
(1917), 34 T. L. R. 52. Mentd. Yet.ts r. Norfolk Ry. 
(1848), 5 Ry. & Can. Cas. 487 ; Cooper v . Shropshire 
Union Ry. & Canal Co. (1849), 6 Ry. & Can, Cas. 136 ; 
Bags haw v. Eastern Union Ry. (1850), 6 Ry. & Can. Cas. 
152 ; Kent v. Jackson (1851), 14 Beav. 367 : Re Norwich 
Yarn Co., Ex p. Bignold (1856), 22 Beav. 143 ; Henry v. 
G. N. Ry. (1857), 4 K. & J. 1 ; HodgkinHon v. National 
Live Stock Insee. (1859), 26 Beav. 473 ; Taunton v. 
Royal Insce. (1864), 2 Hem. & M. 135 ; Hallows v. Fernie 
(1867), L. R. 3 Eq. 520; Hoole v. G. W. Ry. (1867), 3 
Ch. App. 262 ; Clinch v. Financial Corpn. (1868), L. R. 5 
Eq. 450 ; Gray v. Lewis (1869), L. R. 8 Eq. 526 ; Moiiier 
v. Hooper’s Telegraph Works (1874), 9 Ch. App. 350 ; 
Pender v. Lushington (1877). 6 Ch. D. 70; Tomkinsrm 
v. S. E. Ry. (1887), 56 L. T. 812 ; Tiessen v. Henderson, 
11899] 1 Ch. 861 ; Borland v. Earle, [1902] A. C. 83 ; 
Punt v. Symons, [1903] 2 Ch. 506 ; Normandy v. Ind, 
Ooopo, [1908] 1 Ch. 84 ; Balllio v. Oriental Telephone & 
Electric Co., [1915] 1 Ch. 503 ; Piercy v. Mills (1919), 
i 22 L. T. 20. 


4101. In matters of internal management.] 

— A ct. of equity will not interfere with the internal 
management of a joint-stock or incorporated co. — I 
Fraser v. Whalley, Gartside v. Whalley j 
(1864), 2 Hem. & M. 10 ; 11 L, T. 175 ; 71 E. B. ' 
361. 

Annotation s : — Refd. Punt v. Symons, [1903] 2 Ch. 506. 

Mentd. Piercy v. Mills, [1920] 1 Ch. 77. 

4102. Act not warranted by constitu- 

tion of company.]— (J ) Shareholders in a co. can- 
not, by sanctioning, or by their silence at least | 
acquiescing in, an arrangement which is ultra vires 
of the co., watch the results, in order, & if it be ! 
favourable & profitable to themselves, to abide 
by it & insist on its validity, but, if it prove 
unfavourable & disastrous, then to institute 
proceedings to set it aside. Therefore, where 
shareholders complained of acts ultra vires , which 
they had acquiesced in for six years, relief was 
refused. j 

(2) In matters strictly relating to the internal I 


management of a co. the ct., though it should 
come to the conclusion that the course adopted 
is not warranted by the terms of the instrument, 
will not interfere, even though the minority 
should have summoned a meeting of all the share- 
holders, & the majority should have persisted 
in the course complained of. 

(3) But if the measures adopted are plainly 
beyond the powers of the co., & are inconsistent 
with the objects for which the co. was constituted, 
then the ct. will, at the instance of the minority, 
interpose to prevent the performance of the act 
complained of, & it will do so whether an appeal 
has or has not been made by the minority to the 
shareholders generally. 

(4) The ct. will not interfere to prevent a call 
not required, or stop a dividend not justified by the 
pecuniary condition of the co., though it will 
prevent the illegal apportionment of the dividends 
amongst the shareholders. 

(5) Where the ct. interferes by injunction to 
prevent the performance, by the directors of a 
co., of an act ultra vires , it will also, to the extent 
of its power, redress the act performed & give 
relief to the persons injured thereby, although it 
is not called upon to dissolve the co. or wind up 
its affairs. 

The only available property of a co. was trans- 
ferred to two shareholders in lieu of their shares, 
& the co. was thereby practically put an end to, 
& the debts were thrown on the remaining share- 
holders. This was sanctioned by a majority of 
the shareholders at a general meeting : — Held : 

(6) the majority could not bind the minority in 
such a transaction, & it must be set aside ; (7) 
under the circumstances, the co. was not a 
necessary party to the suit to impeach acts of its 
directors.*— Gregory v. Patciiett (1864), 33 
Beav. 595 ; 11 L. T. 357 ; 10 Jur. N. 8. 1118 ; 13 
W. B. 34; 55 E. B. 499. 

Annotations ; — As to (4) Refd. Re National Bank of Wales, 

Ltd., [1899] 2 Ch. 629 ; Bond v. Barrow Haematite Stool 

Co., [1902] 1 Ch. 353 ; Ammonia Soda Co. v. Chamberlain, 

[1918] 1 Ch. 266. 

4103. Act ultra vires.]— Gregory t\ 

Patciiett, No. 4102, ante. 

4104. Disputes between members of 

governing body.] — The existence of disputes 
between different members of the governing body 
of a co. which prevent its affairs being carried 
on properly, is a ground for the intervention of 
the ct. by injunction & receiver to protect the 
property of the co., but the interference of the 
ct. will be continued only until a governing body 
is duly appointed. — Featiierstone v. Cooke, 
Trade Auxiliary Co. v. Vickers (1873), L. B. 16 
Eq. 298 ; 21 W. B. 835, 836. 

4105. Application of funds.] — Lock- 

wood v . Hop Bitters Co. (1887), 3 T. L. B. 698. 

4106. Regulations as to exercise of 

powers not complied with.] — By art. 75 of a co. 
the business of the co. was to be managed by the 
directors, who might exercise all the powers of 
the co. “ subject to such regulations — being not 
inconsistent with the provisions of the arts. — 
as may be prescribed by the co. in general 


PART III. SECT. 31, SUB-SECT. 3.— E. 

4103 i. When court will interfere — In 
matters of internal management— Act 
ultra vires. 3 — The ot. will not restrain 
acts done by the directors in the 
exercise of their discretion in managing 
the affairs of their co., unless the acts 
complained of are illegal, as ultra vires. 
— Kkhoe v . Waterford & Limerick 
RY. Co. (1888), 21 L. R. Ir. 221.— 
IR. 


d. Fraud. ] — Cts. will 

not & in fact have no jurisdiction, in 
the absenoe of fraud, to interfere with 
internal management of a co. — Hill 
v. Starr Manufacturing Co. (1913), 
13 E. L. R. 420 ; 15 D. L. R. 146.— 
CAN. 

e. IHscretion of Governor-in - 

Council.] — Where a co. is authorised 
by statute to expropriate lands, & the 
necessity of such expropriation is left 
to the discretion of the Governor-in- 


Council, the ct. will not entertain an 
application to declare the necessity 
of such expropriation. — Miller v. 
Halifax Power Co., Thompson v. 
Halifax Power Co. (1913), 13 

E. L. R. 394 ; 13 D. L. R.844; 47 
N. S. R. 334— CAN. 

t. Restoration of parties to 

original rights .] — A bond fide trans- 
action with a co., impeachable only 
on the ground of being ultra wires, will 
be set aside only on the terms that both 
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Sect, 31. — Powers and liabilities of company: Sub- 
s ect . 3, E. & F, (a ).] 

meeting.” By art. 80 no resolution of a meeting 
of the directors having for its object the acquisition 
or letting of premises should be valid unless notice 
should have been given to each of the managing 
directors A. & B. So neither of them should have 
dissented therefrom. 

The directors passed resolutions with the object 
of acquiring So letting premises, from which B. 
duly dissented, So resolutions to the same effect 
were passed at an extraordinary general meeting 
of the co. by a simple majority of the shareholders : 
— Held : upon the true construction of the arts, 
the resolutions of the co. were inconsistent with 
the provisions of the arts., So the co. must be 
restrained from acting upon them. — Quin So 
Axtens, Ltd. v. Salmon, [1909] A. C. 442 ; 78 
L. J. Ch. 506 ; 100 L. T. 820 ; 25 T. L. B. 590 ; 
1 0 Mans. 230 ; sub nom, Salmon v. Quin So Axtens, 
Ltd., 53 Sol. .To. 575, H. L. 

Annotations : — Reid. Logan v. Davis (1911), 104 L. T. 914 ; 

Hickman v. Kent or Komncy Marsh Shocp-Breedera* 

Abhocd., [ 19151 1 Ch. 881. Mentd. Foster v. Foster, 

11910] 1 Ch. 632. 

4107. — Resolution carried by votes of 

directors interested — Directors’ claims denied by 
company.] —The directors So staff of a co. were 
asked to take less than their full salaries during 
the war, & they did so, but it was not clear 
whether they permanently gave up the difference 
or whether their claims were only in abeyance. 
The directors afterwards resolved to issue 
debentures to themselves & the staff in respect 
of the arrears, <fc some of the shareholders brought 
an action against the co., the directors, & the other 
shareholders, So asked for an interlocutory in- 
junction restraining the resolution from being acted 
on: — Held: as the matter was carried through 
by the votes of two of the directors who would 
themselves benefit but whose claims were, not 
admitted by the co., pltfs. were entitled to an order 
granting an injunction till the trial, but defts. 
should have leave to move to dissolve the 
injunction in the event of the scheme proposed 
by the directors being confirmed by the co. — 
Lawson v. Financial News, Ltd. (1917), 34 
T. L. It. 52, C. A. 

Meetings — Holding.]— See Sect. 30, 

sub-sect. 3, G., ante . 

Resolutions.] — See No. 3862, 

ante . 

Issue of shares.]— See Nos. 1812-1811, 

ante . 

Calls on shares.] — See Sect. 21, sub- 
sect. 8, ante, 

Dividends.] — See Sect. 30, sub-sect. 

7, G. (c), ante . 

Directors — Appointment.] — See Sect. 

28, sub-sect. 1, E., ante. 

Removal.] — See Sect. 28, sub- 
sect. 8, B., ante. 


4108. Business carried on illegally.] — 

Adjacent to a racecourse So forming part of it 
was an open inclosure surrounded by rails to which 
the public were admitted at race meetings on 
payment of an entrance fee. The greater number 
of the people who entered the indosure went there 
for the purpose of betting with the professional 
bookmakers whom they found there. The book- 
makers were admitted on the same terms as the 
general public, So had no special rights in the 
inclosure, So did not confine themselves to any 
particular part of it. They acted independently 
So in competition with each other, So independently 
of the proprietors of the racecourse, & any one 
might act as a bookmaker. The betting was for 
the most part ready-money betting, & no betting 
lists were exhibited, but the bookmakers called 
out the odds. 

Pltf. alleged that deft, co., in addition to its 
business as keeper of a racecourse, was carrying 
on a business which was illegal under Betting 
Act, 1853 (c. 119), So outside the scope of its 
memorandum of assocn., So was liable to be indicted 
& fined So to have its property confiscated ; So 
claimed an injunction to restrain the co. from 
opening or keeping the inclosure for the said 
purposes : — Held : the inclosure was not a 
“ place kept or used for the purpose of betting 
with persons resorting thereto,” within the mean- 
ing of the Betting Act, 1853. 

No point has been made that an injunction 
will not lie to restrain the commission of a criminal 
offence. I believe that it will lie, when its object 
is to protect the shareholders of a co. from any 
misapplication of its property, although such 
application may lie punishable as a criminal 
offence (Lopes, L.J.). — Powell v. Kempton 
Park Racecourse Go., [1899] A. 0. 143 ; 68 
L. J. Q. B. 392 ; 80 L. T. 538 ; 63 J. P. 260 ; 47 
W. B. 585 ; 15 T. L. R. 266 ; 43 Sol. Jo. 329 ; 
19 Cox, 0. 0. 265, H. L. ; ajfg., [1897] 2 Q. B. 242, 
0. A. 

Annotations — Mentd. Peddle v. Bennett (1897), 61 J. P. 
(580 ; H. v. Humphrey, [1898] 1 Q. B. 876 ; Belton v. 
Busby, [1899] 2 Q. B. 380 ; Brown v. Patch, [1899] 1 
Q. B. 892 ; Lennox v. Stoddart, Davies v. Stoddart, 
[1902] 2 K. B. 21 ; Mackenzie v. Hawke, [1902] 2 K. B. 
216 ; Stoddart v. Hawke, [1902] 1 K. B. 363 : It. v. 
Deaville, R. v. Deaville, R. v. Simpson, [1903] 1 K. 13. 
468 ; Tromans v. Hodkinson, [1903] 1 K. B, 30 ; Martin 
v. Benjamin, [1907] 1 K. B. 64 ; Lee v. Taylor 8c Gill 
(1912), 107 L.*T. 682 ; Jaokson v. Roth, [1919] 1 K. B. 
J02 ; Johnston v. Maconochie, Re , No. 4 Porchester 
Gate, Paddington, [1920] 3 K. B. 417. 

4109. Acts likely to incapacitate company 

from performing another act — Both acts intra vires.] 
— The ct. will not restrain a co. from doing a 
thing within the scope of its objects, on the ground 
that, if the co. does that thing, the doing of it 
may incapacitate the co. from performing some- 
thing else, which is also within the scope of its 
objects. 

A vendor cannot prevent his purchaser from 
buying a second estate from some one else, pending 


parties be restored to their original 
rights. — Re Irish Provident Assur- 
ance Co., Ltd., [1913] 1 I. R. 352. — 

IR. 

g. Transfer of controlling in- 

terest,} — The transfer of a controlling 
interest in a co. is not a matter of mere 
internal management. It may involve 
a complete transformation of tho co., & 
consequently suoh a transfer may in a 
proper case be restrained. — Clark v. 
Workman, [1920] 1 I. It. 107.— IR. 

h. Petition to prevent per- 

formance of (igrecment — Purchase of 
shares by petitioners after agreement.}— 
The ct. will not consider the quantum 


of interest of shareholders in a co. 
who seek for an injunction to restrain 
a co. from carrying into effect a par- 
ticular agreement nor whether their 
interost would entitle them to vote at 
a meeting of the co. ; but when the 
petitioners had purchased two shares 
for a nominal consideration, after the 
agreement which they oomplained of 
had been entered into, & with full 
notice of it, Sc for the purpose of pre- 
venting its completion, the ct. refused 
an injunction. — M'Donnell v. Grand 
Canal Co. (1863), 3 I. Ch. R. 678 ; 6 
Ir. Jm*. 197, 198.— IR. 

k. «— False statements in balance- 


sheets — Valuation of stock by direc- 
tors.} — A shareholder in a limited co. 
brought an action against the co. tic 
the directors, for declarator, that 
defenders were not entitled to issue 
balance-sheets in which the stock on 
hand was entered at less than its true 
value, with the object Sc result of 
concealing that profits had been 
earned in excess of those shown in the 
balance-sheet. Sc for interdict against 
the issuing of such balance-sheets. 
The pursuer did not charge tho 
directors with fraud Sc admitted that 
the balance-sheets had been passed 
by the auditors Sc approved by general 
meetings of the co„ but averred that 
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the first transaction, on the ground that, by 
making such second purchase, he may be rendered 
unable to complete his first.— Syers v. Brighton 
Brewery Co., I/td., Wright v. Brighton 
Brewery Co., Ltd. (1864), 11 L. T. 660 ; 13 
W. R. 220. 

4110. On interlocutory motion.] — Harben 

v. Phillips, No. 4487, post . 

At instance of minority of shareholders.] — 

See Sub-sect. 3, C., ante. 

F. Ratification of ultra vires Acts . 

(a) By Acquiescence . 

See , generally , Corporations, Vol. XIII., pp. 
367, 368. 

4111. What constitutes acquiescence.] — It was 
said, ** But this transaction was acquiesced in by 
the shareholders ; " So I was referred to a case in 
the House of Lords, or rather two cases, Spackman 
v. Evans , No. 2779, ante, So Evans v. Smallcombe , 
No. 2778, ante. In Smallcombe* s case it was 
held that a transaction which in itself was ultra 
vires , was binding on the shareholders, because 
they had acquiesced in it for a great number of 
years. That distinguishes it from Spademan's 
case upon a ground which would apply to this 
case, that is to say, in the one case all the facts 
& circumstances had been distinctly disclosed to 
the shareholders, So the shareholders with that 
knowledge had gone on allowing the co. to deal 
upon the footing of the arrangement which had 
been made with the shareholders. In that case 
the noble lords who constituted the majority 
came to the conclusion that all the shareholders 
had acquiesced, which I understand to mean they 
had been acquiescent under such circumstances 
as to amount to an assent. In Spademan's case 
there had been an interval of time, twenty years 
or nearly so, after the time the arrangements had 
been made, So the shareholders did not know, 
although it is said they might have known it, & 
then it was held that there was nothing which 
amounted to acquiescence (James, V.-O.). — 
British So Foreign Railway Plant Co., Ltd. 
v. Ashbury Carriage So Iron Co., Ltd., Smith 
v. Ashbury Carriage & Iron Co., Ltd., No. 4004, 
ante. 

4112. .] — Defts., the promotors of a co., 

were entitled to receive a sum of money on the 
conclusion of a transaction with the co. So D. 
The directors of the co. advanced defts. a sum 
of £0,500 So some debenture-stock in the co. on 
the security of the money which would be duo 
to defts. bn the conclusion of the transaction with 
13. The transaction went off, So the directors 
called upon defts. to repay the money. Defts. 
being unable to pay, proposed a compromise, 
which the directors accepted, that they should 
deliver up 400 shares, which they held in the co., 
to be cancelled in satisfaction So discharge of their 
debt. At a general meeting of the co., the fact 
that the 400 shares had been forfeited was 
mentioned to the shareholders So published in a 
circular, & the books of the co. were open for 
inspection, so that every shareholder had the 
means of inquiring into the transaction. The 
arts, of assocn. provided that the co. should not 
buy or sell its own shares : — Held : although the 
directors, in entering into a compromise with I 


defts., had exceeded the authority given to them 
by the arts, of assocn., yet that the shareholders 
had ratified the directors' acts by not objecting 
at the right time, So that they could not, after 
profiting by an increased dividend arising from 
the forfeiture of the shares, open anew transactions 
to which they had tacitly assented. 

A shareholder is bound by the acts of the 
directors, if he had the means of knowing that they 
have acted beyond their authority, and ho does 
not interfere. — P hosphate of Lime Co. v. Green 
(1871), L. R. 7 0. P. 43 ; 25 L. T. 636. 

Annotations : — Distd* Ashbury Ry. Carriage & Iron Co. v. 
Riche (1875), L. R. 7 H. L. 653. Consd. Trevor v. Whit- 
worth (1887), 12 App. Cap. 409 ; Marsh v . Joseph, [1897] 
1 Ch. 213. Folld. Ho Tung v. Man On Insoe., [19021 
A. C. 232. Refd. London Financial Assocn. v. Kelk 



214 ; Hadley v. Hadley (1897), 77 L. T. 131. 


4113. Period of acquiescence.] — The capital of 
a joint-stock co. was fixed at £10,000 but with 
power for a general meeting of the shareholders, 
duly convened according to certain forms, & by 
a majority of two-thirds of the then shareholders, 
to increase that amount to £100,000. No such 
meeting was held, but a false entry was made by 
the chairman in the minute book of the co., 
stating that at an extraordinary general meeting 
of the co. it had been resolved to increase the 
capital from £10,000 to £100,000. The capital 
having been de facto increased, new shares having 
been issued & taken, profits having been made upon 
the increased capital, So dividends paid on such 
profits among all the shareholders for four years : — 
Held : the shareholders must be taken to have 
acquiesced, So could not now object to the irregular 
manner in which the shares had been increased. — 
Re Athenaeum. Life Assurance Society, Rich- 
mond’s Case So Painter’s Case (1858), 4 K. & .1. 
305 ; 32 L. T. O. S. 174 ; 70 E. R. 127. 

Annotations : — Refd. Re Magdalena Steam Navigation Co. 

(1860), 8 W. R. 329. Mentd. Re Bank of Hindustan, 

China & Japan, Campbell's Case, Hippisley’s Case, 

Alison’s Caso (1873), 9 Ch. App. 1. 

4114. .] — By the deed of settlement of a 

joint-stock co. power was given to a meeting, 
consisting of two-thirds in number & value of 
the shareholders to authorise the directors to 
borrow money upon debentures ; & at a meeting 
of shareholders holding less than two-thirds 
of the shares, it was resolved that the directors 
should be authorised to borrow money on 
debentures. The directors accordingly borrowed 
on debentures divers sums of money, which were 
applied in discharging the debts So liabilities of 
the co. The debenture debts regularly appeared 
in the reports of the directors, which were con- 
firmed at the annual general meetings of the share- 
holders, So interest was regularly paid with tlio 
consent of the shareholders until the winding up 
of the co., a period of two years : — Held: though 
the debentures were clearly improperly issued, 
yet, as the money had been raised So applied for 
the benefit of the co., & the shareholders had 
acquiesced for iwo years, it was too late now to 
dispute their validity. — Re Magdalena Steam 
Navigation Co. (I860), John. 690 ? 29 L. J. Ch. 
667 ; 3 L. T. 147 ; 6 Jur. N. S. 975 ; 8 W. R. 329 ; 
70 E. R. 597. 

Annotation: — -Refd. Re Cork & Youghal Ry. (1869), 4 

Ch. App. 752, n. 


the actings complained of were ullra 
vires : — Held ; the action fell to be 
dismissed on the ground that valuation 
of the stock was a matter within the 
discretion of the directors subject to 
approval of the shareholders, & that 


there was no relevant averment that 
the co. or the directors had acted 
ultra vires . — Young v. Brownlee & 
Co., Ltd., [1911] 8. C. 677 ; 48 

Sc. L. It. 462 ; 1 8. h. T, 303.— 
SOOT, 


PART 111. SECT. 31, SUB-SECT. 3.— 

F. (a). 

1. Effect of acquiescence — By share- 
Judders. 1 — Aoquiesoenoe of individual 
shareholders in an Incorporated co. 
cannot amount to the acquiescence 
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Sad. 31. — Powers and liabilities of company: Sub - 
sect 3,_F. (a) & (b) ; sub-s ect. 4, A. & B. (a).] 

4115. Effect of acquiescence — By shareholders — 
Where they watch for results — Six years’ delay.] — 

Gregory v. Patchett, No. 4102, ante . 

411 6. Ratification of ultra vires acts of 

directors.] — Although absent shareholders are not 
bound to do anything more than assume that 
their directors are doing their duty ; yet, if they 
receive notice that the directors are exceeding 
their legal powers, A, with that knowledge they 
remain a long time without actively objecting 
to what has been done, they must be held, by 
their acquiescence, to have ratified the irregular 
transaction. — Evans v. Smallcombe (1868), L. R. 
3 H. L. 249 ; 37 L. J. Ch. 793 ; sub nom . Evans 
v . Smallcombe, Re Agriculturists’ Cattle 
Insurance Co., 19 L. T. 207, H. L. 

Annotations : — Distd. Murray v. Bush (1873), 22 W. R. 280. 

Bold. Re Agriculturist Cattle Insce., Dixon's Case (1869), 

21 h. T. 288 : Hadley v. Hadley (1897), 77 L. T. 131 ; 

Ho Tung v. Man On Insce, (1901), 71 L. J. P. C. 46. 

Mentd. Houldsworth v. Evans (1868), L. R. 3 H. L. 263 : 

Ashbury Ry. Carriage & Iron Co. v. Riche (1875), L. R. 7 

H. L. 653. 

4117. .] — In 1863 pltf. co., R., 

A the firm of K. A L., entered into an agreement to 
purchase on joint account the A. P. Estate, K. 
A L. agreeing to finish the palace, etc., for £200,000, 
A the co. undertaking to float a subsidiary co. for 
the purchase of the property. Subsidiary cos. 
were incorporated ; but the shares not being taken 
up by the public, pltf. co., R., & K. & L., A, 
after the retirement of R. in 1871, pltf. co. A K. A 

L. , advanced the necessary moneys equally, & 
completed the palace. The palace & the sub- 
sidiary cos. proved failures, & pltf. co. lost large 
sums. In an action to make the directors & K. 
A L. liable to the co. : — Held : (1) the agreement 
of 1863 did not constitute a partnership, & the 
transactions were not ultra vires; (2) if they 
were, still the directors could not be made liable 
for an honest mistake as to the extent of their 
powers ; (3) under the circumstances, the action 
was barred by acquiescence & ratification. — 
London Financial Assocn. v. Kelk (1884), 26 
Oh. D. 107 ; 53 L. J. Oh. 1025 ; 50 L. T. 492. 

Annotations* : — As to (l) Refd. Oppenheimer v. Frazer & 

Wyatt, 11907] 2 K. B. 50. As to (2) Refd. Re Oxford 

Bldg. Soc., Ex p. Smith (1886), 56 L. J. Oh. 98 ; Re 

Liverpool Household Stores Assocn. (1890), 59 L. .T. Ch. 

616. Generally , Mentd. Re Harrison (1886), 55 L. J. Ch. 

768. 

4118. Estoppel— Irregular amalgamation — 

Binding as between companies.] — Although an 
amalgamation & purchase of the business A 
liabilities of one joint-stock co. by another 
established for similar purposes may be ultra vires , 
as a transaction not within the general scope A 
purposes of the business of such a co., A un- 
authorised by the deed of settlement, there may 
have been such an amount of subsequent 
acquiescence as to render the attempted amalgama- 
tion though invalid in its inception, binding as 
between the two cos. — Re Era Assurance Co., 
Williams’ Case, Anchor Case (1862), 1 Ilem. A 

M. 672 ; 7 L. T. 595 ; 11 W. R. 204 ; 71 E. R. 
295 ; previous proceedings, sub nom . Re Saxon 
Life Assurance Co., Era Co.’s Case, 1 De G. J. 
A Sm. 29, L. JJ. ; subsequent proceedings (1863), 
1 De. G. J. A Sm. 172, L. JJ. 

4119. Irregular forfeiture of shares — 

Shareholders benefiting.] — Phosphate of Lime 
C o v. Green, No. 4112, ante . 


4120. Shareholders receiving dividends 

paid out of capital.] — (1) Where a co. had, by a bond 
fide mistake of its directors, illegally paid a dividend 
out of capital, A an action was brought against 
the co. A the directors by shareholders, purporting 
to sue on behalf of themselves A all other the 
shareholders of the co., who had received, A still 
retained, their shares of that dividend with full 
knowledge of all the circumstances, it was held 
that pltfs., having the dividend in their pockets 
which they knew was wrongfully there, ought 
not to be allowed to complain, A could not obtain 
any greater right of complaint because in form 
their action was an action by themselves A all 
other the shareholders of the co. 

(2) If an act is done by a co. which is ultra vires 
no confirmation by shareholders — not even by 
every member of the co. — can convert that which 
was ultra vires into something intra vires : it 
always must be ultra vires (Vaughan Williams, 
L.J.). — Towers v. African Tug Co., [1904] 1 Ch. 
558 ; 73 L. J. Ch. 395 ; 90 L. T. 298 ; 52 W. R. 
532 ; 20 T. L. It. 292 ; 48 Sol. Jo. 311 ; 11 Mans. 
198, C. A. 

Annotations : — As to (1) Distd. Mosely v. Koffyfontein Mines. 

[191 1 ] 1 Ch. 73. Refd. Lawronoo v. West Somerset Mineral 

Ry., [1938] 2 Ch. 250. 

(6) By Resolution. 

How far possible.] — See Nos. 3856, 4029, 4120, 
ante. 

4121. Effect on future ultra vires acts.] — Arts, of 
assocn. of a co. registered under a Colonial statute, 
adopting 1862 Act, provided that, subject to 
powers given at meetings of shareholders, the 
directors should have power to borrow on the 
property of the co. any sum “ not exceeding in 
the aggregate one half the paid-up capital.” 
The arts, further provided that one half of the 
votes of the shareholders called for the purpose 
should be necessary to enlarge, extend, rescind, 
or alter all or any of the provisions contained 
therein. The directors exceeded their borrowing 
powers : — Held : the limitation of the power of 
borrowing was merely a limitation of the authority 
of the directors, A was not part of the constitution 
of the co. ; the act of the directors might be ratified 
by the co. at a half-yearly meeting, but such 
ratification would not enlargo the borrowing 
powers of the directors for the future. — Irvine 

Union Bank of Australia (1877), 2 App. Cas. 
366; L. R. 4 Ind. App. 86 ; 46 L. J. P. C. 87 ; 37 
L. T. 176 ; 25 W. R. 682, P. C. 

Annotations : — Distd. Boschoek Proprietary Co. v. Fuke, 

11906] 1 Ch. 148. Refd. Grant v. United Kingdom 

Switchback Rys. (1888), 40 Ch. D. 135 ; Re London A 

Now York Investment Corpn., [1895] 2 Ch. 860. Mentd. 

Melbourne Banking Corpn. v. Brougham (1878), 4 App. Can. 

4122. Ratification amounting to alteration of 
articles.] — Grant v . United Kingdom Switch- 
back Railways Co., No. 3759, ante. 

4123. Sufficiency of notice of meeting.] — Bos- 
choek Proprietary Co., Ltd. p.Fuke, No. 3855, 
ante. 


Sub-sect. 4. — Employment of Agents and 

Servants. 

A . In General . 

4124. Appointment — Whether valid.] — By the 
deed of settlement of a joint-stock co. established 
under 1844 Act, the directors were empowered 


o{ the corpn. ; nor can a corpn. by 
acquiescence validate an illegal trans- 
action, or disentitle itself to relief 
in respect of it. — C rrswiok Grand 
Trunk Gold Mining co. v. Hash all 


(1868), 5 W. W. & A’B. 49.— AUS. 

PART III. SECT. 31, SUB-SECT. 4.— A. 

m. Employment — By unregistered 
company .] — in an action of damages 


against a firm of manufacturing 
engineers at the instance of a limited 
co., registered on Juiy 29, 1890, 
pursuers averred that, on July 11, 
1890, D„ as agent for the co., entered 
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to issue bills of exchange & promissory notes, 
but such bills & notes were only to bind the 
shareholders to the extent of their interests in 
the co. The directors, by deed-poll under the 
common seal of the co., & signed by three directors, 
appointed an agent in Canada, & empowered him 
to draw bills of exchange upon the co. To dis- 
charge claims against the co. in Canada, the 
agent drew & gave there two bills of exchange, 
such bills containing no notice of any restricted 
liability. Upon the co. being wound up, the 
holders of these bills put in claims for the amount, 
together with interest & damages calculated 
according to certain statutes of Canada : — Held : 
the appointment of the agent was valid, & the bills 
in question were well drawn by him so as to bind 
the co., notwithstanding sect. 45 of above Act, 
& notwithstanding also the provisions in the deed 
of settlement for limiting the liability of the share- 
holders ; & accordingly the holders of the bills 
were entitled to prove against the co. — Re State 
Fire Insurance Co., Ex p. Meredith’s & Con- 
vers’ Claim (18(13), 1 New R<? 1 510 ; 32 L. J. Ch. 
300 ; 8 L. T. 14(5 ; 9 Jur. N. a J ; 11 W. R. 410. 

4125. Employment — Agent > tonally interested 
in transaction — Whether ae| as agent or on 
own behalf.] — Pltfs. were holers of a bill of 
exchange drawn by deft, on 1). The bill was 
drawn by deft, as surety for I), in respect of a 
debt due by I). to pltfs., & was to be met by the 
proceeds of claims of D. on S., which would 
accrue due before maturity of the bill. Pltfs. 
took the bill with notice of these facts to their 
managing director C. D., in addition to his 
debt to pltfs., was indebted to C., their managing 
director. Subsequently, but before maturity of 
the bill, C. obtained an order from D. upon S. 
for the amount of the above claims & received the 
money from S. This money he applied towards 
payment of his own demand on 1). instead of 
towards pltfs.’ bill : — Held : the receipt by C. of 
this money & his application of it to his own 
purposes did not afford any defence to pltfs.’ 
action, as C. could not be said to have been acting 
within his authority as managing director when 
he so received & applied the money. — McGowan 
& Co. v . Dyer (1873), L. R. 8 Q. B. 141 ; 21 W. K. 
5(50. 

Annotations : — Refd. Lloyd v. Grace, Smith, 11912] A. C. 

716 ; Percy v, Glasgow Corjm. (1922), 91 L. J. P. C. 187. 

4126. Subsidiary companies working under 

orders of principal company.] — By the order of 
two cos. subsidiary to deft, co., traction engines 
& trucks drawing ballast & sand passed over a 
road in respect of which pltfs. were the highway 
authority. Deft. co. had settled claims for extra- 
ordinary expenses consequent upon extraordinary 
traffic in respect of traffic of the same nature carried 
over other sections of the same road under other 
highway authorities : — Held : the subsidiary cos. 
were the agents of deft, co., & the traffic was 
extraordinary, & defts. were liable. — Kent County 
Council v. Kent Coal Concessions, Ltd. (1909), 

into a contract with defenders for the 
supply by the latter of certain pieces 
of machinery, & that the machinery 
supplied was defective, & had caused 
great loss to the co. : — Held : the co. 
had not set forth a title to sue, as D. 
could not have acted as its agent before 
it was in existence. — Tinnevelly 
Sugar Refining Co., Ltd. v. Mjrk- 
leics, Watson & Y aryan Co., Ltd. 

(1891), 21 11. (Ct. of Sess.) 1009.— 

SCOT. 

n. Unregistered foreign company — 

Right to action upon corUraH against its 
agent.] — An unregistered foreign co. 
may maintain an action upon a con- 


73 J. P. 305 ; 25 T. L. R. 479 ; 7 L. G. R. 899, 

C. A. 

Annotation : — Mentd. Ledbury R. C. v. Somerset (1915), 

84 L. J. K. B. 1297. 

4127. Officer of two companies — Payment 

between companies — Whether agent of paying or 
receiving company.] — The directors of a building 
society deposited money, in a manner unauthorised 
by their rules, with a finance co., the manager 
of which was also manager of the building society. 
Afterwards the deposit was called in, & the 
directors of the finance co. gave a cheque for the 
amount to their manager, to be paid by him to 
the building society, lie appropriated it to his 
own use : — Held : ( l ) the manager held the money 
as agent for the finance co. until lie should pay 
it to some person competent to give a receipt on 
behalf of the building society ; & that as he never 
paid it over, the money must he taken to be still 
in the hands of the finance co., who were liable to 
repay it to the building society ; (2) as it was 
trust money a suit to recover it was maintainable.— 
Hardy v. Metropolitan Land & Finance Co. 
(1872), 7 Ch. App. 427 ; 41 L. 3. Ch. 257 ; 26 
L. T. 407 ; 20 W. R. 425, L. JJ. 

Annotation : — As to (2) Refd. Re Coll man, Coltuian v. 
Coltman (1881), 19 Ch. D. 64. 

4128. Powers — Drawing bills of exchange — 
Specific delegation of authority.] — Re State Fire 
Insurance Co., Ex p . Meredith’s & Convers* 
Claim, No. 4124, ante. 

4129. Entering into recognisances — On be- 

half of company.] — When a co. is required to 
enter into a recognisance, such recognisance may 
be entered into by a director or member of the co. 
acting for & on behalf of the co., & this has been 
the practice for many years. 

If the co. be in liquidation, a director or member 
has no longer authority to enter into a recognisance 
for the co., & the liquidator cannot afterwards 
ratify the act of a director or member who so enters 
into the recognisance after the liquidation. — 
Southern Counties Deposit Bank, Ltd. v. 
Boalkr (1895), 73 L. T. 155 ; 59 J. P. 536 ; 11 
T. L. R. 568 ; 15 R. 566, D. C. 

Presentation of bankruptcy petition.] — Sec 

Bankruptcy & Insolvency, Vol. IV., pp. 110, 
126, Nos. 992-996, 1149, 1150. 

4130. Taking proceedings in county court - 

Need not be solicitor.] — Kinnell (Charles P.) & 
Co. v. Harding, Wace & Co., No. 4429, post . 

B. Liability of Company for Acts of Agents 

and Servants . 

(a) In Contract. 

See , generally , Agency, Vol. I., pp. 567 ct scq. y 
620 et seq . 

4131. Void contract by directors.] — A contract 
by the directors of one co. to purchase the trade 
of another eo. is not binding, unless it is authorised 
by the deed of settlement of each co., & is made 
according to its provisions. 

Qu. : whether when directors have entered into 

power to bind the co. within tho limits 
of their authority, & an a rule thoir 
authority cannot be denied unless 
their employment was beyond the 
power of the directors or they had been 
employed irregularly, & the person 
dealing with them had uotico of tho 
irregularity. — McGee v. Rosetown 
Electric Light & Power Go., Ltd., 
[1918J 1 W. W. R. 562 ; 11 Saak L. R. 
68.— CAN. 

p. Engineer — Agreement with 

sub -contractors .] — An agreement was 
entered into between a gravel road 
co. & W.. to construct a gravel road 
at a certain price & on a certain 


tract with a so-called agent where, 
although the contract refers to deft, 
as the co.’s agent, he is in fact a pur- 
chaser by correspondence from the co. 
of goods imported by him into the 
province. — Standard Fashion Go. v. 
McLeod (1914), 7 Alta. L. R. 145 : 17 
D. L. R. 403 ; 6 W. W. R. 939 —CAN. 

PART III. SECT. 81, SUB-SECT. 4.— 

B. (a). 

o. Authority of agent.] — The di- 
rectors of a co, are not necessarily 
its only agents. When it is necessary 
for them to employ other persons to 
act for the co., such persons also have 




Companies. 


Sect. 31.— Powers and liabilities of company: Sub- 
sect, 4, B . ( a ).] 

a covenant which is void, their co. can be liable 
for acts done in consequence of such, covenant. — 
Ernest v. Nicholls (1857), 6 H. L. Cas. 401 ; 30 
L. T. O. S. 45 ; 3 Jur. N. S. 919 ; 10 E. R. 1351 ; 
sub norn. Sea, Fire, Life Assurance Society v. 
Port of London Ship Owners’ Loan & Assur- 
ance Society, 6 W. R. 24, H. L. ; revsg. S. C. sub 
nom. Re Sea, Fire & Life Assurance Co., Port 
of London Ship Owners’ Loan Sc Assurance 
( o.’s Case (1854), 5 De G. M. Sc G. 465, L. JJ. 
Annotations : — Reid. London Dock Co. v. Sinnott (1857), 

8 E. Sc B. 347 ; Agar v. Athenaeum Life-Assce. Boo. 
(1858), 3 0. B. N. 8. 725 : Re Athenaeum Life-Assoe. ! 
Soc., Ex p. Eagle Insce. (1858), 4 K. & J. 549 ; Re ! 
Athenaeum Assoc. Boo., Ex p. Prince of Wales Life & ! 
Educational Assce. (1859), 28 L. J. Ch. 335 ; Browning 
v. Great Central Mining Co. of Devon (I860). 5 H. & N. 
856 ; Re Era Assoe. Boo., Williams* Case, Anchor Case 
(I860), 2 John. & H. 400 ; Re Magdalena Steam Naviga- 
tion Co. (I860), John. 690 ; Stears v. South Essex Gaslight 
8c Coke Co. (1860), 9 C. B. N. S. 180 ; Re Saxon Life | 
Assce. Soc., Anchor Assce. *e Case, Era Assoe. Soc.’s Case, 
Re Era Assce. Soc., Williams’s Case, Anohor Assco.’s 
Case (1863), 32 L. J. Ch. 206. Nfontd. Hickman v, Cox 
(1857), 3 C. B. N. S. 523 ; Athenaeum Life Assce. Soc. 
r. Pooley (1858), 3 De G. & J. 294 ; Prinoe of Wales 
Assoc. v, Harding (1858), E. B. & E. 183 ; Re London 
8c Eastern Banking Corpn. Ex p. Long worth’s Exors. 
(No. 2) (1859), John. 465 ; Metropolitan Saloon Omnibus 
Co. v. Hawkins (1859), 4 H. & N. 87 ; Re Royal British 
Bank, Nicol’s Case (1859), 3 De G. & J. 387 ; Conybeare 
v. New Brunswick & Canada Ry. & Land Co. (1860), \ 
1 Do G. F. & J. 578 ; Re National Patent Steam Fuel j 
Co., Baker’s Caso (1860), 1 Drew. & Sm. 55 ; Re Phoenix 
Life Assce., Burges & Stock’s Case (1862), 2 John. 8c H. , 
441 ; Re State Fire Insce. (1863), 1 De G. J. & Sm. 634 ; 
Kearns v. Leaf, Aldobert v. Leaf (1864), 1 Hem. & M. 
681 : Re State Fire Insce. (1865), 34 L. J. Ch. 436 ; ! 
Fountain© v. Carmarthen Ky. (1868), L. R. 5 Eq. 316 ; 
Mahony v. East Holyford MiningCo. (1875), L. R. 7 H. L. 
869 ; Re Norwich Equitable Fire Assce. Soc. (1887), 
58 L. T 35. 

4132. Authority of agent.] — On questions as to 
11 io extent of the authority of an agent, the same 
rules of law Sc equity apply to boards Sc public 


cos. as to individuals. — Thorn v. Public Works 
Combs. (1^63), 32 Beav. 490 ; 55 E. R. 192. 

4133. Effect of holding out by company.] — 

(1) Where a co., through their directors, hold 
out an officer of the co. as their agent for a particular 
purpose Sc ratify his acts, they cannot afterwards 
dispute acts done by him within the scope of such 
agency. 

An officer of a co. had been publicly accustomed 
to enter into contracts on their behalf, though 
not authorised under the corporate seal, Sc his 
acts had always been sanctioned : — Held : a 
written contract of such a character entered into 
by him was binding on the co. 

(2) A contract for the sale to pltf. of lands of a 
co. was entered into, without any specific authority, 
by their manager, Sc it was afterwards part per- 
formed by acts of the co. Sc its officers : — Held : 
it was binding on the co., Sc pltf. was entitled to 
enforce its speoific performance. — Wilson v. West 
Hartlepool Ry. Co. (1865), 2 De G. J. Sc Sm. 475 ; 
5 New Rep. 289 ; 34 L. J. Ch. 241 ; 11 L. T. 692 ; 
11 Jur. N. S. 124 ; 13 W. R. 361 ; 46 E. R. 459, 
L. JJ. ; subsequent proceedings , 34 Beav. 414. 

Annotations : — As to (1) Retd, Melbourne Banking Corpn. 
v. Brougham (1879), 48 L. J. P. C. 12. As to (2) Consd. 
Toebay v. Manchester 8c Sheffield Ry. (1883), 52 L. J. Ch. 
613. Retd. Prince v. Prinoe (1866), 14 L. T. 43 : Hunt 
v. Wimbledon L. B. (1878), 4 C. P. D. 48 ; Melbourne 
Banking Corpn. v. Brougham (1879), 48 L. J. P. C. 12 ; 
Re Northumberland Avenue Hotel Co., Bully’s Case 
(1885), 54 L. T. 76 ; Re Patent Ivory Manufacturing Co., 
Howard v. Patent Ivory Manufacturing Co. (1888), 38 
Ch. D. 156 ; Davis v. Leicester Corpn., [1894] 2 Ch. 208 ; 
Hoare v, Kingsbury IT. C., [1912] 2 Ch, 452. Generally, 
Mentd. Bateman v. Mid-Wales Ry., National Discount 
Co. v. Mid -Wales Ry., Overend, Gurney v. Mid -Wales 
Ry. (1866), L. R. 1 C. P. 499 ; Re National Savings Bank 
Assocn., Brady’s Case (1867), 15 W. R. 753 ; A.-G. v. 
Biphosphated Guano Co. (1879), 11 Ch. D. 327 ; Hart 
v . Hart (1881), 18 Ch. D. 670. 

.] — See , generally. Agency , Vol. I., pp. 295 

et scq. 


route, which route was afterwards 
deviated from by the co., 8c their 
engineer instructed pltfs., who were 
t he sub-contractors of W., to construct 
the extra portion created by tlio 
deviation : — Held : pltfs. could not 
maintain an action against the road 
co., the co. not having contracted with 
pltts., & their engineer having no 
authority to bind dofts. by an agree- 
ment with pltfs. — Cowan v. Goderich 
Northern Gravel Road Co. (1860), 
10 C. P. 87. — CAN. 

q. Contract not under cor - 

jiurafe seal of company.] — Declaration, 
t hat. a certain vessel insured in the P. 

( 'o, was sunk, & that deft., who was tho 
agent, of the co., in effecting settlements 
on account of vessels lost or damaged, 
in consideration that pltfs. would 
contract with deft, as, &. assuming to 
be, the agont of the co., to raise the 
vessel for 33,100, tlio question of the 
liability to pay the sum to be referred 
to arbitration, promised pltfs. that ho 
was authorised by the co. to enter into 
the contract as their agent ; that 
pltfs. entered into such contract with 
deft, as & assuming to be the agent of 
the co., & raised the vessel ; yet deft, 
was not authorised by the co. to make 
such contract, 8c refused to pay pltfs. 
the $3,100, or to refer the question of 
liability to pay the same to arbitraUon, 
by reason whereof pltfs. could not 
enforce the contract against the co., 8c 
were put to expense, etc. Plea, pltfs. 
were unable to enforce the contract, not 
beoause deft, was not authorised to 
contract, but because the oontract 
was by parol, &, as pltfs. well knew, 
not under the corporate seal of the co. : 
— Held : on demurrer, there was no 
assertion in the declaration of deft, 
being the agent inconsistent with the 
allegation of his want of authority; 


the plea showed no defence, for if deft, 
had been authorised as ho represented, 
the oo. could have been compelled in 
equity to affix their seal to the contract. 
— Calvin v. Davidson (1871), 31 
U. C. R. 396.-- CAN.- 

r, .] — Pltf., acting under 

a written contract, for the delivery 
of tw r elve tons of stone for the piers 
of a bridge which dofts. were build- 
ing over a river on their lino of 
railway, delivered the amount, & was 
paid by defts. therefor, as well as for 
an additional ton 8c a half, 8c sorno 
sand subsequently ordered by the 
Inspector. The inspector then ordered 
pltf. to deliver some more stone & 
sand, stating that ho did not know 
what quantity of stone was required, 
but telling pltf. to go on drawing until 
told to stop, 8c pltf. then delivered some 
261 tons of stone & a quantity of sand, 
defts. having furnished the men & 
teams to assist pltf. in doing so. On 
observing about May 8, that defts. had 
stopped work on the bridge, pltf. 
ceased delivering. About May 12, 
he was paid for what had been de- 
livered up to that time. On the work 
being renewed, & on being ordered by 
the inspector to continue delivering, 
ho delivered 26 further tons 8c some 
more sand. Defts.. however, refused 
to pay for the latter delivery, con- 
tending that they were not liable : — 
Held ; there was suffioieni evidence 
of authority on the part of the inspector 
to bind defts., & of their having 
adopted his acts ; the contract was 
not required to be in writing to satisfy 
the Stat. Frauds, because the stone 
& sand now in question had been 
delivered under the order to go on 
drawing until told to stop, & part of 
the stone delivered under that order 
had been acoepted & paid for; the 


contract did not require to bo under the 
corporate seal, it being one directly 
connected in its nature with the 
purposes of deft. co. — O’Brien v. 
Credit Valle y Ry. Co. (1875), 25 
C. P. 275.— CAN. 


a. .] — An agreement for 

fencing of a railway was signed by 
pltfs. & by F., on behalf of R. Co. F. 
controlled nine-tenths of the stock, & 
publicly appeared & acted as manager 
of R. Co. Pltfs. built the fence, & 
R. Co. supplied oars as agreed & had 
the benefit of the work. The jury 
found that pltfs., wheu they con- 
tracted, considered they were con- 
tracting with the co. through F. ; 
that there was no evidence that the 
co. repudiated the contract till tho 
action was brought ; that payments 
were made as of money which the co. 
owed, which they wore not paying 
to be charged to F. ; & a general 
verdict was found for pltfs. On 
appeal : — Held : it was properly left 
to the jury to decide whether the work 
performed, of which the co. received 
the beneftt, was contracted for by the 
co. through the instrumentality of F.. 
or whether they adopted & ratified 
the oontract; tho verdict could not 
be set aside on the ground of being 
against the weight of evidence ; 
although the contract entered into by 
F. for the oo. was not under seal, the 
action was maintainable. — Canada 
Central Ry. Co. v. Murray (1883), 
8 S. C. R. 313.— CAN. 


t. — — .] — An agreement, 

purporting to be made on Dehalf of 
deft, oo., a corporate body, incor- 
porated under Manitoba Joint-Stook 
Cos. Act, to re-purchase from pltf. 
certain shares of stock sold to him by 
the co. through L., was signed by L., 
a salesman employed by the co. 
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4134. Limited by powers of company.] — 

The powers of an agent are limited by the limitation 
of the powers of the principal ; contracts which 
would not be binding on the principal, as ultra 
vires 9 do not become binding by means of their 
having been entered into through the medium 
of an agent. — M ontreal Assurance Co. v. 
M'Giluvray (1859), 13 Moo. P. C. C. 87 ; 8 W. R. 
105 ; *5 E. R. 33, P. C. 

Annotation : — Mentd. Singapore (Owners) v. Hebe (Owners). 

The Singapore Sc TheHebe (1806), 4 Moo. P. 0. C. N. S. 

271. 

4135 . Execution of deed — Proof of autho- 

rity.] — Doe d. Macleod v. East London Water- 
works Co., No. 4179, post. 

Negotiable instruments.] — See Nos. 4230 

et seq ., post. 

Director.] — See Sect. 28, sub-sect. 5, C. (a), 

ante . 

Managing director.] — See Sect. 28, sub- 
sect. 9, D., ante . 

Chairman & vice-chairman.] — Sec Sect. 28, 

sub-sect. 10, ante. 

Secretary.] — See Sect. 29, sub-sect. 2, C. (5), 

ante. 

.] — See , also i Nos. 3501, 3505, 3514, ante. 

Whether agent personally bound — Qualified 
signature.] — See Sect. 28, sub-sect. 0, F., sub-sect. 
9, D., Sect. 29, sub-sect. 2, D., sub-sect. 3, D., ante. 


4136. Whether contract on behalf of company — 
Directors also members of firm — Signature in 
firm name.] — Shipbuilders contracted with a trad- 
ing co. to build for them a steamer, to be paid 
for by instalments, one-tenth of the whole to be 
paid in fully paid-up shares in the co. at par, on 
delivery of the ship. At a meeting between the 
directors of the co. & the shipbuilders on the day 
that the above contract was signed, the latter 
having raised an objection to receiving any part 
of the purchase-money in shares, the chairman & 
the managing director of the co., who together 
formed a firm carrying on a separate business as 
cotton brokers under the title of 0. G. & Co., gave 
them the following letter, dated the same day : 
“ We hereby beg to say that we shall do our best 
to dispose of the stock we propose that you shall 
take in payment of the last instalment of the 
steamer, this day contracted for with you. It is 
not our expectation that we shall have to call 
upon you to take up these shares.” This was 
signed “ C. G. & Co.” Before the delivery of the 
ship, an individual member of the firm of ship* 
builders applied for some shares in the co. on his 
own account, & the co. declined to allot any to new 
appets. except at 5 per cent, premium. No shares 
were allotted to the shipbuilders until three years 
after the delivery of the ship, when the co. was 
about to wind up : — Held : in the absence of 


Noithor L. nor the vice-president of 
the co., who, in writing, authorised L. 
to make such agreement, had authority 
to bind the co. to the agreement. Sc 
it was not under corporate seal : — 
Held : pltf. was entitled to recover 
$1,000, upon re-assigning to defts. 
shares purchased by him, upon the* 
ground that defts., having received 
the $1,000 paid by pltf. for the shares, 
were bound to restore pitf. to his 
original position, if the agreement 
to re-purchase made by defts.* agent 
was not within their corporate powers. 
— Whaley v. O’Grady, Anderson Sc 
Co. (1911), 19 W. L. R. 885 ; 1 W. W. R. 
535 ; (1912), 21 W. L. R. 617 ; 2 

W. W. R. 663 ; 4 D. L. R. 485; 22 
Man. L. R. 379.— CAN. 

a. Effect of acquiescence by 


company.]— Deft, co., by their charter 
were given powers to carry on a 
general mercantile business Sc to buy 
Sc sell Sc otherwise deal in real Sc 
personal property. S., acting as their 
agent, purchased from pltf. a piece 
of land paying $100 on account Sc 
giving a mtge. note, or a mtge. secured 
T»y a note, for the balance. The co. 
were notified of the transaction & 
entered into possession of the land & 
reoeived rents Sc profits. In an action 
on tho note : — Held : the co. were 
bound by tho act of their agent.— 
Ryan v. Terminal City Co., Ltd. 
(1893), 25 N. S. R, 131.— CAN. 


b. 


Manager.] — I)ofts., by 


resolution of the board of directors, 
authorised their manager to purchase 
from pltf., on certain terms of credit, 
a machine necessary for the carrying 
on of defts.* business. Defts.’ manager 
bought the machine, but on different 
terms, pltf. having no knowledge of 
tho board’s resolution ; defts. received 
Sc used the machine : — Held : the 
purchase was within the scope of the 
manager’s authority, & defts. were 
liable for the price of the maohine.— 
Thompson v. Brantford Electric & 
Operating Co., Ltd. (1898), 25 A. R. 
310.— CAN. 

o. Chartered accountant.] — A 

co. employed a chartered accountant 
to carry through an amalgamation 
of their oo. with another, Sc subse- 
quently paid him £200 to cover his 
charges, expenses Sc outlays. Without 
special instructions from the principals 
Sc without their knowledge, he em- 


ployed a Ann of law* agents to prepare 
a certain deed. Sc informed them that 
it was on his principals* behalf. On his 
failing to pay the law-agents* account, 
they brought an action against the 
principals for the amount of that 
account. Defenders denied having 
employed pursuers : — Held : the agent 
had no authority from defenders to 
employ pursuers & defenders assoilzied. 
— Robertson v. Beatson, M‘Lkod & 
Co., Ltd., [1908] a. C. 921; 10 

S. L. T. 157. — SCOT. 

d. Parol agreement — Not “ r dating 
to the purposes for which the company 
was incorporated.*'] — A parol agreement 
entered into by the duly authorised 
agents of an incorporated insurance co., 
to refer to arbitration the question of 
the legal liability of the co., to bear 
any portion of the expenses of raising 
Sc repairing a vessel insured by them 
& subsequently lost : — Held : not 
binding upon tho co., as not being a 
contract relating to the purposes for 
which the co. was incorporated. - 
Calvin v. Provincial Insurance Co. 
(1870), 20 C. P. 207.— CAN. 

e. After transfer of company to syndi- 
cate.] — A manufacturing co. trans- 
ferred to a syndicate, which had lent 
it money, its works, plant, Sc material. 
Sc in effect its whole business, which the 
syndicate proceeded to carry on, on 
tho co.’s premises, for its own benefit, 
Sc at its own risk. The managing 
director of the co., who had become 
the manager of the syndicate, after 
the above transfer, but pursuant to a 
correspondence commenced a few days 
before it, ordered, as in Ms former 
capacity, certain goods from pltf., 
who, subsequent to the transfer, 
suppliod the goods ordered, which 
were used by the syndicate, Sc he after- 
wards took a note of the co. for their 
price, on wMch, when dishonoured, he 
sued Sc obtained judgment against the 
co., being, however, all the time, 
ignorant of tho circumstances above 
mentioned. About a week prior to 
the judgment a winding-up order was 
obtained against the co., hearing of 
which, pltf. at once commenced tills 
action against the syndicate for the 
price of the goods, & afterwards, before 
trial, obtained ex p. an order vacating 
the judgment against the co. : — Held : 
pltf. was entitled to recover from the 
syndicate the price of the goods. — 


Keating v. Graham (1895), 26 O. R* 
361— CAN. 

f. Duty of third parlies contracting 
with a/jmts. j — -Contracts of agenoy are 
construed strictly, & third parties 
dealing with agents are put upon in- 
quiry to ascertain tho ox tent of their 
powers. — Granda Hermanos Y. Ca 
v. American Electrical Sc Novelty 
Manufacturing Oo. (1906), Q. R. 
29 S. C. 444.— CAN. 


g. .] — Persons dealing bond 

fide with a director & joint business 
manager of a co. aro not ontitled to 
assume that he has all tho powers ho 
purports to exercise unless they are 
powers which, according to the con- 
stitution of the co., such director Sc 
manager can have. — Wklgedacht Ex- 
ploration Co., Ltd. v. Transvaal 
Sc Dklagoa Bay Investment Co., 
Ltd., [1909] T. H. 90.— S. AF. 


h. 


-.] — -A person transacting 


business with a joint-stock co. in 
matters within the scopo of its business 
is not bound to inquire whether or not 
the persons he deals with as directors 
or managers have been duly appointed. 
If in any particular transaction person h 
dc facto representing the co. might, 
under the arts, of assocn., have nad 
authority given to them to enter into 
it, the co. will bo bound. — Blair v . 
Duntroon Sc Hakateramka Ry. Co., 
Ltd. (1886), 5 N. Z. L. R. 309.— N.Z. 

k. Fraudulent misrepresentations by 
directors.] — Where a person has boen 
drawn into a contract to purchase 
shares by fraudulent misrepresenta- 
tions made by the directors, Sc tho 
directors, for the co. seek to enforce 
the contract or the party deceived seeks 
to rescind the contract, tho misrepre- 
sentations are imputable to the co. Sc 
the purchaser cannot be held to his 
contract, because the oo. cannot retain 
the benefit they have obtained through 
the fraud of their agents. — Western 
Bank of Scotland v. Addie (1867), 
5 Maeph. (Ct. of Seas.) 80 ; L. R, 1 
Sc. Sc Div. 145.— SCOT. 

l. Bill of exchange signed per pro- 
curation — By absconding agent.] — An 
agent with full powers to carry on 
his principal’s businoss in another 
town, & with a written authority to 
sign receipts, bills, cheques, etc., per 
procuration of his principals, borrowed 
money on tho representation to the 
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express authority or some evidence of ratification, 
the letter of 0. G. & Co. did not bind the co. — 
McMillan & Son v, Liverpool & Texas S.S. Co., 
Ltd. & Grimshaw (C.) & Co. (1877), 38 L. T. 288 ; 
3 Asp. M. L. C. 579. 

(b) In Tort . 

See, generally , Agency, Vol, I., pp. 587 et seq ., 
685, 686 ; Corporations, Vol. XIII., pp. 403 
et seq. ; Misrepresentation & Fraud. 

4137. Misrepresentation & fraud — General rule.] 

— Cos. no less than individuals must be answerable 
to the ct.’s jurisdiction in cases of fraud ; & 

although the co.’s officer might, in directing 
certain works, have originally exceeded his powers 
& authority, the co. permitting them to be pro- 
ceeded with, & afterwards taking the benefit of 
them, is precluded from raising a question as to the 
propriety of the works & the powers of their 
officer to order them to be done. — H ill v. South 
Staffordshire By. Co. (1865), 12 L. T. 63 ; 11 
Jur. N. S. 192, L. J J. 

4138. Representation to shareholders — Acted 

on by stranger.] — A fraudulent report of the state 
of the affairs of a bank was made by the directors 
to a general meeting of the co., & by them adopted. 
The accounts had been audited by auditors ap- 
pointed by the shareholders. In pursuance of the 
desire to have new shares taken, the directors 
issued a circular, which also contained false & 
fraudulent representations. N. upon the faith of 
the report & the circular, & also upon the repre- 
sentation of one of the directors, took shares, & 
received a dividend upon them, lie afterwards 
employed his broker to dispose of the shares. 
According to the constitution of the co., the 
assent of the directors to a transfer of shares was 
necessary, the evidence of which assent was to be 
an indorsement on the deed of transfer. The 
broker employed by the bank purchased these 
shares, giving the name of E. as the purchaser. 
The transfer to E. was executed in the form which 
had been furnished at the bank, with E.’s name 
inserted as purchaser. E. was not aware of this 
transfer, but he had given authority to the principal 
manager to use his name in transfers, & he had 
accepted some transfers in which his name had 
been so used. The purchase-money for N.’s 
shares was paid by the bank. The next dividend 
was treated as part of the assets of the bank, & 
the shares were subsequently found in the principal 
manager’s possession, & given up by him to the 
soil*, of the bank as part of their property. The 
bank having stopped payment, N.’s name was 
sought to be placed on the list of contributories : — 
Held : N. was not exempted from liability by 
reason of the false representation in the report & 
circular, as the directors were not agents of the 
co. for the purpose of making fraudulent repre- 
sentations, or beyond the scope of their authority 
as limited by the charter ; but the assent of the 
directors to the transfer of the shares by N. had 
been sufficiently shown, & therefore his name must 
be removed from the list of contributories. 


If directors of a co., acting as such, make 
fraudulent representations to the shareholders, & 
afterwards give them unauthorised circulation 
beyond the limits of the co., a stranger acting on 
such representations, & suffering loss thereby, has 
no remedy against the co., unless the co. is party 
to the fraud (Lord Chelmsford, C.). — Re Royal 
British Bank, etc., Nicol’s Case (1859), 3 De G. 
& J. 387 ; 28 L. J. Ch. 257 ; 33 L. T. O. S. 14 ; 
5 Jur. N. S. 205 ; 7 W. R. 217 ; 44 E. R. 1317, 
L. C. & L. JJ. 

Annotations : — Bold. Re Home Counties & General Life 
Asseo. Co. (1859). 33 L. T. O. S. 196 ; Re London & 
Eastern Banking Corpn., Exp. Longworth’s Exors. (1859), 
29 L. J. Ch. 55 ; Re Mexican 8c South American Co., 
Grisewood & Smith ’a Case, Do Pass’s Case (1859), 4 De G. 
8c J. 544 ; Re National Patent Steam Fuel Co., Ex p, 
Worth (1859), 28 L. J. Ch. 589 ; Re Royal British Bank, 
Mixer’s Case (1859), 4 De G. 8c J. 575 ; Conybeare v. New 
Brunswick, etc. Co. (1860), 1 De G. F. & J. 578 ; Re 
Royal British Bank, Exp. Frowd (1861), 30 L.J. Ch. 322 ; 
Re National Assce. 8c Investment Assocn. (Bank of 
Deposit), Exp. DavieB, Exp. Abercorn (1862), 31 L. J. Ch. 
828 ; Re Scottish & Universal Finance Bank, Ship’s 
Case (1865), 11 Jur. N. S. 331 ; Re Cachar Co., Ex p. 
Lawrence (1867), 36 L. J. Ch. 490 ; Re Ovorend, Gurney, 
Ex p. Oakes & Peek (1867), L. R. 3 Eq. 576; Western 
Bank of Scotland v. Addie, Addie v. western Bank of 
Scotland (1867), L. R. 1 Sc. & Div. 145 ; Exp . London & 
Colonial Co., Tooth’s Case (1868), 19 L. T. 599 ; Spackman 
v. Evans (1868), L. R. 3 H. L. 171. 

4139. Misrepresentation at offices.] — A false 
representation made by an officer of a co., even 
though it be made at the office, is not the 
representation of the co. 

A false representation, to be the representation 
of the co., must be made by a report adopted at a 
general meeting, & put forth to the public, either 
intentionally or becoming circulated in the 
ordinary course of business. 

If a person is misled by false representations 
made by a co., he is not bound to perform a con- 
tract entered into upon the faith of the truth of 
such representations . — Re Royal British Bank, 
Ex p. Frowd (1861), 30 L. J. Ch. 322 ; 3 L. T. 
843 ; 9 W. R. 328. 

4140. Misrepresentation for company’s benefit — 
Benefit taken.] — A ct. of equity will not relieve 
on a general charge of fraud, but it must be alleged 
in what the fraud consists, & how it has been 
effected. 

If reports aro made to the shareholders of a 
joint-stock co. by the directors, and adopted at 
one of the meetings of the co., & afterwards 
industriously circulated, the representations in 
those reports become after this adoption those of 
the co., & therefore binding on the co., & if those 
reports, so circulated can be shown to be the 
proximate & immediate cause of shares being 
bought by* individuals, the co. cannot retain the 
benefit of the contract & keep the purchase-money 
which has been paid. 

If an incorporated co., acting by its agent, 
induces a person to enter into a contract for the 
benefit of the co., that co. can no more repudiate 
the fraudulent agent than an individual could 
repudiate him, & the co. are bound by the mis- 
representations of their agent. But the principle 
cannot be carried so far that an action can be 
brought against the co. on the ground of deceit, 
because the directors have done an act which 
might render them liable to such an action. — 


lender that it was for the use of his 
nrincipal’s business, 8c granted the 
lender a bill of exchange, blank in the 
drawer’s name, but signed by him per 
procuration of his principals, for the 
amount. He used the money ulti- 
mately in reducing a deficit in his 
principal’s bank account caused by his 
malversations. The agent absconded 
leaving heavy defalcations. The holder 


of the bill having charged the princi- 
pals upon it, in a suspension of 
the charge : — Held : in the absence of 
express power to borrow, the agent 
was not entitled to do so, 8c even 
assuming the money to have been 
applied for the benefit of the principals 
that did not make them liable. — 
Sinclair, Moorhead & Co. v. Wallace 
8c Co. (1880), 7 R. (Ct. of Sess.) 874 ; 


17 So. L. R. 604. — SCOT. 

m. Contract before incorporation.] — 
A co. cannot sue or be sued upon a 
contract made on its behalf before its 
incorporation, nor can it after in- 
corporation ratify or adopt such a 
contract. — Lecomte v. w. 8c B. 
Syndicate on Madagascar, [1905J 
1. S. 696. S. AF, 
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New Brunswick & Canada By., etc. Co. v . 
Conybeare (1862), 9 H. L. Cas. 711 ; 31 L. J. Ch. 
297 ; 6 L. T. 109 ; 8 Jur. N. S. 575 ; 10 W. B. 
305 ; 11 E. R. 907, H. L. ; revsg. S. C. sub nom. 
Conybeare v. New Brunswick, etc. Co. (I860), 

1 De G. F. & J. 578, L. JJ. 

Annotations : — Gonad. Western Bank of Scotland v. Addle, 
Addle v. Western Bank of Scotland (1867), L. R. 1 Sc. & 
Div. 145. Reid. Kisch v. Central Ry. of Venezuela (1865), 
3 Do G. J. & Sm. 122 ; Re Leeds Banking Co., Ex p. 
Barritt (1865), 5 New Rep. 460 ; Re Coal Economising 
Gas Co., Gover’s Case (1875), L. R. 20 Eq. 114 ; Houlds- 
worth v. City of Glasgow Bank (1880), 5 App. Cas. 317 ; 
McKeown v. Boudard Pevoril Gear Co. (1896), 74 L. T. 
310 ; Hambro v. Burnand, [1903] 2 K. B. 399. Mentd. 
A.-G. v, Ray (1874), 9 Ch. App. 402, n. 

4141. Representation within scope of authority — 
Representation as to credit of another — Effect of 
Statute of Frauds Amendment Act, 1828 (c. 14), 

s. 6.] — A co. incorporated under the Cos. Acts is a 
“ person ” within the meaning of sect. 6 of above 
Act, & entitled to the benefit of the enactment. 
Consequently, such a co. is not liable for a fraudu- 
lent representation as to the credit of another 
person not signed by it, but made by its agent 
acting within the scope of its authority, although 
the representation is in writing signed by the 
agent & is made in the interest of the co. — H irst 
v. West Biding Union Banking Co., [1901] 

2 K. B. 560 ; 70 L. J. K. B. 828 ; 85 L. T. 3 ; 49 
W. R. 715 ; 17 T. L. R. 629 ; 45 Sol. Jo. 614, 0. A. 

Annotations : — Apprvd. Banbury v. Bank of Montreal, [1918] 
A. C. 626. Mentd. Re Royal Nava! School, Seymour v. 
Royal Naval School, [1910] 1 Ch. 806. 

Misrepresentation by secretary.] — See Sect. 29, 
sub-sect. 2, C. (6), ante . 

Misrepresentation inducing purchase of shares.] 
— See Sect. 17, sub-sect. 1, G. (c), ante . 

4142. Infringement of patent by workmen — 
In course of company’s business — Though forbidden 
by directors.] — The workmen employed on the 
works of a joint-stock co., in the manufacture of 
certain foils &> sheet metals, infringed, in the 
carrying out of the process upon which they were 
employed, pltf’s. patent for a certain method of 
combining lead & tin & a metal so produced : — 
Held : the directors & managers, as well as the co., 
were personally liable for the acts of the workmen, 
even on the supposition that the workmen had 
been directed by them not to infringe pltf.’s 
patent. — Betts v. Neilson, Betts v. De Vitre 
(1868), 3 Ch. App. 429; 37 L. J. Ch. 325 ; 18 
L. T. 165 ; 32 J. P. 547 ; 16 W. R. 529, L. C. ; 


varied on other grounds, sub nom . Neilson v. 
Betts (1871), L. R. 5 H. L. 1 ; sub nom . De Vitre v . 
Betts (1873), L. R. 6 H. L. 319, H. L. 

Annotations : — Retd. Belvedere Fish Guano Co. t>. Rainham 
Chemical Works, Feldman & Partridge, Ind, Coop© v. 
Rainham Chemical Works, Feldman & Patriuge, [1920] 

2 K. B. 487. Mentd. Ponn v. Bibby, Penn v. Jack, Penn 
v. Feriiio (1866), L. R. 3 Eq. 308 ; Penn v. Jack (1867), 
L. R. 5 Eq. 81 ; Elmslle v. Boursier (1869), L. R. 9 Eq. 
217 ; Plimpton v. Malcolmson (1876), 3 Ch. D. 531 : 
Plimpton v. Spillor (1877), 6 Ch. D. 412 ; The Parlement 
Beige (1880), 42 L. T. 273 ; Von Heyden v . Neustadt 
(1880), 50 L. J. Ch. 126 ; Nobel’s Explosivos Co. v. Jones 
(1882), 8 App. Cas. 5 ; Watson v. Holliday (1882), 20 
(’h. D. 780 ; LTpmann v. Forester (1883), 24 Ch. D. 231 ; 
United Telephone Co. v. London 8c Globe Telephone 8c 
Maintenance Co. (1884), 51 L. T. 187 ; Newman t». Pinto 
(1887), 57 L. T. 31 ; United Horse-Shoe & Nail Co. v. 
Stewart (1888), 13 App. Cas. 401 ; Gadd 8c Mason v. 
Manchester Corpn. (1892), 67 L. T. 569 ; Badische Anilin 
mid Soda Fabrik v. Johnson & Basle Chemical Works, 
Bindriehedlor, [1897] 2 Ch. 322 ; Saccharin Corpn. v. 
Chemicals & Drugs Co., [1900] 2 Ch. 556: British Motor 
Syndicate v . Taylor, [1901] 1 Ch. 122: Meters v. 
Metropolitan Gas Meters (1911), 104 L. T. 113. 

4143. Libel — In course of authorised employ- 
ment.] — A limited co. is responsible for a libel 
published by one of its officers, where the act is 
done in the course of employment which is 
authorised by the co. 

If it is once granted that corpns. are for civil 
purposes to be regarded as persons, i.e., as 
principals acting by agents & servants, it is difficult 
to see why the ordinary doctrines of agency, & of 
master & servant, are not to be applied to corpns, 
as well as to ordinary individuals. These doctrines 
have been so applied in a great variety of cases, in 
questions arising out of contract, & in questions 
arising out of torts & frauds ; & to apply them to 
one class of libels & to deny their application to 
another class of libels on the ground that malice 
cannot be imputed to a body corporate appears 
to be contrary to sound legal principles (Lord 
Lindley). — Citizens* Life Assurance Co. v. 
Brown, [1904] A. C. 423 ; 73 L. J. P. C. 102 ; 
90 L. T. 739 ; 53 W. R. 176 ; 20 T. L. R. 497, P. C. 

Annotations : — Reid. Mousoll v. L. & N. W. Ry., [1917] 2 
K. B. 836 ; Pratt v. British Medical Assocn., 11919] 1 
K. B. 244. 

4144. Passing off — Servant authorised to sell.] — 

Pltfs. were owner's of a brand of cigars known as 
“ Corona.” Lefts, were restaurant keepers & sold 
cigars. Pltfs. complained of sale by defts. of a 
bundle of cigars, on the ribbon of which, the words 
“ Corona del Alfonso ” appeared under the 
words “ Aronyos del Rey,” <te complained also of 


PART III. SECT. 31, SUB-SECT. 4.— 

B. (b). 

4143 i. Libel — In the course of autho- 
rised, employment.) — • S., the general 
manager of defts.* railway, without 
special instructions of the directors 
dismissed pltf., a conductor, for alleged 
dishonesty ; &, by his directions, 

placards describing the offence, & 
stating pltf.'s dismissal, were posted 
up in the co.’s private offices, in some 
of which they were seen by strangers, 
& in the circular books of the con- 
ductors, for the information & warning 
of the co.’s employees, 2,000 in number : 
— Held: defts. were liable for the 
publication, as being an act done by 
their general manager in their interest 
8c within the general scope of his duty, 
— Tench v. Great Western Ry. Go. 
(1873), 32 U. G. It. 452 ; 33 U. C. R. 
8. — -CAN. 

4143 il. .] — Murray v . 

Mail Printing Co. (1892), 14 p. it. 
405. — CAN. 

n. Not in course of autho- 

rised employment .) — The manager of 
one branch of deft. co. wrote certain 
letters to another branch, which might 
have constituted a libel on pltf. There 
was no evidence that the corpn., or 
the directors, or the managing board 

J.— VOL. IX. 


authorised or had any knowledge of 
the letters being written : — Held : 
(lofts, woro not liable. — Freeborn v. 
Singer Sewing Machine Go. (1885), 

2 Man. L. It. 253.— CAN. 

o. .] — a printed circular 

purporting to be signed by a certain 
manufacturing co. contained aspersions 
on the mode in which pltf. had obtained 
a patent. In an action for libel, the 
only proof of publication was an 
admission by the co.’s manager made 
In conversation with pltf. : — Held : 
no authority can bo inferred in a 
general manager or other officer of a' 
bank or trading corpn. to render such 
corpn. liable to actions for libel by 
his admissions to any person that he 
had published a libel on another person 
by their authority ; there was, there- 
fore, hero no proof of publication. 
If tho manager had been called as a 
witness 8c had proved that he was so 
authorised, & that tho act complained 
of was part of his duty, then the libel 
could be brought home to the corpn. — 
Carroll v. Penberthy Injector Co. 
(1889), 16 A. R. 446.— CAN. 

p. — % ] — The manager of 

deft. co. handed to his stenographer 
to be typewritten a draft letter written 
in the interest of the co., but uncon- 


nected with its ordinary business, 
which contained defamatory state- 
ments : — Held : privilege was taken 
away by the publication to the steno- 
grapher, & deft. co. were liable for 
the act of the manager. — Putkrbauuh 
v. Gold Medal Furniture Manu- 
facturing Co. (1904), 7 O. L. R. 582 ; 
24 G. L. T. 205 ; 3 O. W. R. 535.- 
CAN. 

q. Slander — In direct obedience, 
to orders.) — An incorporated co. may 
be liable if slander is spoken by its 
servants or agents in direct obedience 
to its orders. — Rodger v. Noxon Go. 
(1900), 19 P. R. 327.— CAN. 

r. In course of employment 

— & for benefit of company.) — A 
limited co. is liable for a verbal slander 
uttered by its servant in the course of 
the servant’s employment & for the 
benefit of tho employer. — Finburgh v. 
Moss Empires, Ltd., [1908J S. C. 928. 
—SCOT. 

s. - - — • Acting outside authority.) — 
In an action for damages top slander 
brought against a railway co., pursuer 
averred that a railway police inspector, 
in defender’s employ, acting on in- 
structions 8c in accordance with a 
custom known to 8c authorised by 
defenders, called at purjuer’s house 

S S 
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express authority or some evidence of ratification, 
the letter of C. G. & Co. did not bind the co. — 
McMillan & Son v. Liverpool & Texas S.S. Co., 
Ltd. & Grimshaw (C.) & Co. (1877), 38 L. T. 288 ; 
3 Asp. M. L. C. 579. 

(b) In Tort . 

Sec , generally , Agency, Vol. I., pp. 587 et seq. f 
685, 686 ; Corporations, Vol. XIII., pp. 403 
ct seq. ; Misrepresentation & Fraud. 

4137. Misrepresentation & fraud — General rule.] 
— Cos. no less than individuals must be answerable 
to the ct.’s jurisdiction in cases of fraud ; & 
although the co.’s officer might, in directing 
certain works, have originally exceeded his powers 
& authority, the co. permitting them to be pro- 
ceeded with, & afterwards taking the benefit of 
them, is precluded from raising a question as to the 
propriety of the works & the powers of their 
officer to order them to be done. — Hill v. South 
Staffordshire By. Co. (1865), 12 L. T. 63 ; 11 
Jur. N. S. 192, L. JJ. 

4138. Representation to shareholders— Acted 

on by stranger.] — A fraudulent report of the state 
of the affairs of a bank was made by the directors 
to a general meeting of the co., & by them adopted. 
The accounts had been audited by auditors ap- 
pointed by the shareholders. In pursuance of the 
desire to have new shares taken, the directors 
issued a circular, which also contained false & 
fraudulent representations. X. upon the faith of 
the report & the circular, & also upon the repre- 
sentation of one of the directors, took shares, & 
received a dividend upon them. He afterwards 
employed his broker to dispose of the shares. 
According to the constitution of the co., the 
assent of the directors to a transfer of shares was 
necessary, the evidence of which assent was to be 
an indorsement on the deed of transfer. The 
broker employed by the bank purchased these 
shares, giving the name of E. as the purchaser. 
The transfer to E. was executed in the form which 
had been furnished at the bank, with E.’s name 
inserted as purchaser. E. was not aware of this 
transfer, but he had given authority to the principal 
manager to use his name in transfers, & he had 
accepted some transfers in which his name had 
been so used. The purchase-money for N.’s 
shares was paid by the bank. The next dividend 
was treated as part of the assets of the bank, & 
the shares were subsequently found in the principal 
manager’s possession, & given up by him to the 
solr. of the bank as part of their property. The 
bank having stopped payment, N.’s name was 
sought to be placed on the list of contributories : — 
Held ; N. was not exempted from liability by 
reason of the false representation in the report & 
circular, as the directors were not agents of the 
co. for the jmrpose of making fraudulent repre- 
sentations, or beyond the scope of then* authority 
as limited by the charter ; but the assent of the 
directors to the transfer of the shares by N. had 
been sufficiently shown, & therefore his name must 
be removed from the list of contributories. 


If directors of a co., acting as such, make 
fraudulent representations to the shareholders, & 
afterwards give them unauthorised circulation 
beyond the limits of the co., a stranger acting on 
such representations, & suffering loss thereby, has 
no remedy against the co., unless the co. is party 
to the fraud (Lord Chelmsford, C.). — Re Royal 
British Bank, etc., Nicol’s Case (1859), 3 De G. 
& J. 387 ; 28 L. J. Ch. 257 ; 33 L. T. O. $. 14 ; 
5 Jur. N. S. 205 ; 7 W. R. 217 ; 44 E. R. 1317, 
L. C. & L. JJ. 

Annotations : — Reid. Re Home Counties & General Lifo 
Assce. Co. (1859), 33 L. T. O. S. 196 ; Re London & 
Eastern Banking Corpn., Exp. Longworth’s Exors. (1859), 
29 L. J. Ch. 55 ; Re Mexican & South American Co., 
Grisewood & Smiths Case, De Pass’s Case (1859), 4 De G. 
& J. 544 ; Re National Patent Steam Fuel Co., Ex p> 
Worth (1859), 28 L. J. Ch. 589 ; Re Royal British Bank, 
Mixer’s Case (1859), 4 De G. & J. 575 ; Conybeare v. New 
Brunswick, etc. Co. (1860), 1 De G. F. & J. 578 ; Re 
Royal British Bank, Exp . Frowd (1861), 30 L. J. Ch. 322 ; 
Re National Assce. & Investment Assocn. (Bank of 
Deposit), Exp . Davies, Exp. Abercorn (1862), 31 L. J. Ch. 
828 ; Re Scottish & Universal Finance Bank, Ship’s 
Case (1865), 11 Jur. N. S. 331 ; Re Cachar Co., Ex p. 
Lawrence (1867), 36 L. J. Ch. 490 ; Re Overend, Gurney, 
Ex p. Oakes & Peek (1867), L. R. 3 Eq. 576 ; Western 
Bank of Scotland v. Addie, Addle v. Western Bank of 
Scotland (1867), L. R. 1 Sc. & l)iv. 145 ; Exp. London & 
Colonial Co., Tooth’s Case (1868), 19 L. T. 599 ; Spaokmau 
v . Evans (1868), L. R. 3 H. L. 171. 

4139. Misrepresentation at offices.] — A false 
representation made by an officer of a co., even 
though it bo made at the office, is not the 
representation of the co. 

A false representation, to be the representation 
of the co., must be made by a report adopted at a 
general meeting, & put forth to the public, either 
intentionally or becoming circulated in the 
ordinary course of business. 

If a person is misled by false representations 
made by a co., he is not bound to perform a con- 
tract entered into upon the faith of the truth of 
such representations . — Re Royal British Bank, 
Ex p. Frowd (1861), 30 L. J. Ch. 322 ; 3 L. T. 
843; 9W. R. 328. 

4140. Misrepresentation for company’s benefit — 
Benefit taken.] — A ct. of equity will not relieve 
on a general charge of fraud, but it must be alleged 
in what the fraud consists, & how it has been 
effected. 

If reports are made to the shareholders of a 
joint-stock co. by the directors, and adopted at 
one of the meetings of the co., & afterwards 
industriously circulated, the representations in 
those reports become after this adoption those of 
the co., & therefore binding on the co., & if those 
reports, so circulated can be shown to be the 
proximate & immediate cause of shares being 
bought by individuals, the co. cannot retain tho 
benefit of the contract & keep the purchase-money 
which has been paid. 

If an incorporated co,, acting by its agent, 
induces a person to enter into a contract for the 
benefit of the co., that co. can no more repudiate 
the fraudulent agent than an individual could 
repudiate him, & the co. are bound by the mis- 
representations of their agent. But the principle 
cannot be carried so far that an action can be 
brought against the co. on the ground of deceit, 
because the directors have done an act which 
might render them liable to such an action. — 


lender that it was for tho use of Ms 
nrincipal’s business, & granted the 
lender a bill of exchange, blank in the 
drawer’s name, but signed by him per 
procuration of his principals, for the 
amount. Ho used the money ulti- 
mately in reducing a deficit in hie 
principal’s bank account caused by his 
malversations. The agent absconded 
leaving heav y defalcations. Tho holder 


of the bill having charged the princi- 
pals upon it, in a suspension of 
the charge : — Held : in the absence of 
express power to borrow, the agent 
was not entitled to do bo, & even 
assuming the money to have been 
applied for tho benefit of the principals 
that did not make them liable.— 
Sinclair, Moorhead & Co. v. Wallace 
& Co. (1880), 7 R. (Ct. of Sees.) 874 ; 


17 Sc. L. II. 604. — SCOT. 

m. Contract before incorporation,] — 
A co. cannot sue or be sued upon a 
contract made on its behalf before its 
incorporation, nor can it after in- 
corporation ratify or adopt such a 
contract. — Lecomte v. W. & B. 
Syndicate of Madagascar, [19051 
T. S. 696.— S. AF. J 
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New Brunswick & Canada Ry., etc. Co. v. 
Conybeare (1802), 9 H. L. Cas. 711 ; 31 L. J. Ch. 
297 ; 0 L. T. 109 ; 8 Jur. N. S. 575 ; 10 W. R. 
305 ; 11 E. R. 907, H. L. ; revsg. S. C. sub nom. 
Conybeare v. New Brunswick, etc. Co. (1800), 

1 De G. F. & J. 578, L. J J. 

Annotations : — Consd. Western Bank of Scotland v. Addle, 
Ad die v. Western Bank of Scotland (1867), L. R. 1 Sc. & 
Div. 145. Retd. Kisch v. Central Ry. of Venezuela (1865), 
3 Do G. J. & 8m. 122 ; Re Leeds Banking Co., Ex p. 
Barrltt (1865), 5 New Rep. 460 ; Re Coal Economising 
Gas Co., Cover's Case (1875), L. R. 20 Eq. 114 ; Houlds- 
worth v. City of Glasgow Bank (1880), 5 App. Cas. 317 ; 
McKeown v. Boudard Poveril Gear Co. (1896), 74 L. T. 
310 ; Hambro v. Burnand, [1903] 2 K. B. 399. Mentd. 
A.-G. v . Ray (1874), 9 Ch. App. 402, n. 

4141. Representation within scope of authority — 
Representation as to credit of another — Effect of 
Statute of Frauds Amendment Act, 1828 (c. 14), 

s. 6.] — A co. incorporated under the Cos. Acts is a 
“ person ” within the meaning of sect. 0 of above 
Act, & entitled to the benefit of the enactment. 
Consequently, such a co. is not liable for a fraudu- 
lent representation as to the credit of another 
person not signed by it, but made by its agent 
acting within the scope of its authority, although 
the representation is in writing signed by the 
agent & is made in the interest of the co. — II irst 

p. West Riding Union Banking Co., [1901] 

2 K. B. 560 ; 70 L. J. K. B. 828 ; 85 L. T. 3 ; 49 
W. R. 715 ; 17 T. L. R. 029 ; 45 Sol. Jo. 014, C. A. 

Annotations : — Apprvd. Banbury v. Bank of Montreal, [1918] 
A. O. 626. Mentd. Re Royal Naval School, Seymour v. 
Royal Naval School, [1910] 1 Ch. 806. 

Misrepresentation by secretary.] — See Sect. 29, 
sub-sect. 2, C. ( b ), ante. 

Misrepresentation inducing purchase of shares.] 
— See Sect. 17, sub-sect. 1, G. (c), ante . 

4142. Infringement of patent by workmen — 
In course of company’s business — Though forbidden 
by directors.]— The workmen employed on the 
works of a joint-stock co., in the manufacture of 
certain foils & sheet metals, infringed, in the 
carrying out of the process upon which they were 
employed, pltf’s. patent for a certain method of 
combining lead &> tin & a metal so produced : — 
Held : the directors & managers, as well as the co., 
were personally liable for the acts of the workmen, 
even on the supposition that the workmen had 
been directed by them not to infringe pltf.’s 
patent. — Betts v. Neilson, Betts v. 1)e Vitre 
( L868), 3 Ch. App. 429; 37 L. J. Ch. 325; 18 
L. T. 105 ; 32 J. P. 547 ; 10 W. R. 529, L. C. ; 


varied on other grounds, sub nom. Neilson v. 
Betts (1871), L. R. 5 H. L. 1 ; sub nom. De Vitre v. 
Betts (1873), L. R. 6 H. L. 319, H. L. 

Annotations : — Reid. Belvedere Fish Guano Co. v. Rainham 
Chemical Works, Feldman & Partridge, Ind, Coope v. 
Rainham Chemical Works, Feldman Sc Patridge, [1920] 
2 K. B. 487. Mentd. Penn v. Blbby, Penn v. Jack, Penn 
v. Fernie (1866), L. R. 3 Eq. 308 ; Penn v. Jack (1867), 
L. R. 5 Eq. 81 ; Elmslio v. Boursier (1869), L. R. 9 Eq. 
217 ; Plimpton v. Malcolmson (1876), 3 Ch. D. 531 ; 
Plimpton v. Spiller (1877), 6 Ch. D. 412 ; The Parlement 
Beige (1880), 42 L. T. 273 ; Von Hoyden v. Neustadt 
(1880), 50 L. J. Oh. 126 ; Nobel’s Explosives Co. v . Jones 
(1882), 8 App. Cas. 5 ; Watson v. Holliday (1882), 20 
Ch. D. 780 ; Upmann v. Forester (1883), 24 Ch. I). 231 ; 
United Telephone Co. v. London Sc Globe Telephone Sc 
Maintenance Co. (1884), 51 L. T. 187 ; Newman v. Pinto 
(1887), 57 L. T. 31 ; United Horse-Shoe Sc Nail Co. v. 
Stewart (1888), 13 App. Cas. 401 ; Gadd & Mason v. 
Manchester Corpn. (1892), 67 L. T. 569 ; Badische Anilin 
und Soda Fabrik v. Johnson Sc Basle Chemical Works, 
Bindsckedler, [1897] 2 Ch. 322 ; Saccharin Corpn. v. 
Chemicals Sc Drugs Co., 11900] 2 Ch. 556 ; British Motor 
Syndicate v. Taylor, [1901] 1 Ch. 122 ; Metors v. 
Metropolitan Gas Meters (1911), 104 L. T. 113. 

4143. Libel — In course of authorised employ- 
ment.] — A limited co. is responsible for a libel 
published by one of its officers, where the act is 
done in the course of employment which is 
authorised by the co. 

If it is once granted that corpus, are for civil 
purposes to be regarded as persons, i.e., as 
principals acting by agents & servants, it is difficult 
to see why the ordinary doctrines of agency, & of 
master & servant, are not to be applied to corpus, 
as well as to ordinary individuals. These doctrines 
have been so applied in a great variety of cases, in 
questions arising out of contract, & in questions 
arising out of torts & frauds ; & to apply them to 
one class of libels & to deny their application to 
another class of libels on the ground that malice 
cannot be imputed to a body corporate appears 
to be contrary to sound legal principles (Lord 
Lindley). — Citizens’ Life Assurance Co. v. 
Brown, [1904] A. C. 423 ; 73 L. J. P. C. 102 ; 
90 L. T. 739 ; 53 W. R. 170 ; 20 T. L. R. 497, P. C. 

Annotations: — Refd. Mouscll v. L. & N. W. Ry., [1917] 2 
K. B. 836 ; Pratt v. British Medical Assocn., [1919] X 
K. B. 244. 

4144. Passing off — Servant authorised to sell.] — 

Pltfs. were owners of a brand of cigars known as 
“ Corona.” Defts. were restaurant keepers & sold 
cigars. Pltfs. complained of sale by defts, of a 
bundle of cigars, on the ribbon of which, the words 
“ Corona del Alfonso ” appeared under the 
words “ Aron yes del Rey,” <te complained also of 
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B. (b>. 

4143 i. Libel - — In the course of autho- 
rised employment. 1 — s., the general 
manager of defts.’ railway, without 
special instructions of the directors 
dismissed pltf., a conductor, for alleged 
dishonesty ; &, by his directions, 

placards describing the offence, & 
stating pltf.’s dismissal, were posted 
up in the co.’s private offices, in some 
of which they were seen by strangers. 
Sc In the circular books of the con- 
ductors, for the information & warning 
of the co.’s employees, 2,000 In number : 
— Held : defts. were liable for the 
publication, as being an act done by 
tholr general manager in their interest 
& within the general scope of his duty. 
— Tench v. Great Western Ry. Co. 
(1873), 32 U. C. R. 452 ; 33 U. C. R. 
8. — CAN. 

4143 ii. — — .] — Murray v. 

Mail Printing Co. (1892), 14 P. R. 
405.-— •CAN. 

n. Not in course of autho- 

rised employment.} — The manager of 
one branch of deft. co. wrote certain 
letters to another branch, which might 
have constituted a libel on pltf. There 
was no evidence that the corpn., or 
the directors, or the managing board 

J. — VOL. IX. 


authorised or had any knowledge of j 
the letters being written : — Held : 
defts. were not liable. — Freeborn v. 
Singer Sewinu Machine Co. (1885), 

2 Man. L. R. 253.— CAN. 

o. .] — A printed circular 

purporting to be signed by a certain 
manufacturing co. contained aspersions 
on the mode in which pltf. had obtained 
a patent. In an action for libel, the 
only proof of publication was an 
admission by tlio co.’s manager made 
in conversation with pltf. : — Held : 
no authority can bo inferred in a 
general manager or other officer of a 
bank or trading corpn. to render such 
corpn. liable to actions for libel by 
his admissions to any person that he 
had published a libel on auothor person 
by their authority ; there was, there- 
fore, horo no proof of publication. 

If tho manager had boon called as a 
witness & had proved that he was so 
authorised, & that tho act complained 
of was part of his duty, then the libel 
could bo brought home to the corpn. — 
Carroll v. Penbeuthy Injector Co. 
(1889), 16 A. R. 446.— CAN. 

p. ,3 — -The manager of 

deft. co. handod to his stenographer 
to bo typewritten a draft letter written 
in the interest of tho co., but uncon- ! 


needed with its ordinary business, 
which contained defamatory state- 
ments : — • Held : privilege was taken 
away by the publication to the steno- 
grapher, Sc deft. co. wore liable for 
the act of the manager. — Puterbaugh 
v. Gold Medal Furniture Manu- 
facturing Co. (1904), 7 O. L. It. 582 ; 
21 C. L. T. 205; 3 O. W. R. 535- 
CAN. 

q. Slander — -In direct obedience 
to orders .] — An incorporated co. may 
be liable if slander is spoken by its 
servants or agents in direct obedience 
to its orders.— Rodger v. Noxon Co. 
(1900), 19 P. It. 327.— CAN. 

r. j n course of employment 

— d: for bene Jit of company.] — A 
limited eo. is liable for a verbal slander 
uttered by its sorvant in the course of 
.he servant’s employment Sc for the 
benefit of tho employer. — Finburgii v. 
Moss Empires, Ltd., L1908] S. C. 928. 

-SCOT. 

s. - - — Actiny outside authority .] — 
In an action for damages for slander 
brought against a railway co., pursuer 
averred that a railway police insp« ctor, 
in defender’s employ, acting on in- 
structions & in accordance with a 
custom known to & authorised by 
defenders, called at purjuer’s house 

s s 
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See!. 31. — Powers and liabilities of company: Sub- 
sect. 4, B, ( b ) & (c) 9 C, dfc P. ] 

two sales one of “ Corona ” cigars & the other of 
“ La Corona ” cigars by a boy employed by defts. 
in the restaurant to sell cigars : — Held : defts. 
were, in the absence of any explanation, responsible 
for the passing off by the person entrusted with 
the sale of cigars & pltfs. were entitled to an 
injunction. — Havana Cigar & Tobacco Fac- 
tories, Ltd. v , Tiffin (1905), Ltd. (1909), 26 
II. P. C. 473, C. A. 

Annotation ; — Consd. Havana Cigar & Tobacco Factories v, 

Oddenino, [1923] 2 Ch. «43. 

4145. Maintenance — Improper exercise of ser- 
vant’s authority.] — A limited co. may be liable for 
maintenance where their servant improperly 
exercises his authority by maintaining an action, 
although the action is successful. Where the 
editor of a newspaper, the proprietors & publishers 
of which were a limited co., successfully maintained 
an action for fraudulent misrepresentation on 
behalf of certain members of the public : — Held : 
(in an action for the maintenance against the co.) 
the measure of pltf.’s damages was such sum as 
would amount to an indemnity against the costs 
incurred by him, & he could, therefore, recover 
costs ordered to be paid by him as deft, to pltfs. 
in the maintained action, & costs, as between solr. 
A client, incurred by him in defending that 
action. — Neville v. London Express News- 
papers, Ltd., [1917] 2 K. B. 504 ; 86 L. J. K. B. 


1055 ; 117 L. T. 598 ; 33 T. L. R, 409, C. A. ; 
revad . on other grounds, [1919] A. 0. 368, H. L. 

Annotations ; — Consd Weld-Blundell v. Stephens, [1920] 

A. C. 956. Mentd. Wild v. Simpson, [1919] 2 K, B. 544; 

Ellis v, Torrington, [1920] 1 JL B. 399; Hickmann v. 

Kent or Romney Marsh Sheepbreeders* Assoon. (1920), 

37 T. L. R. 163. 

See, generally , Action, Vol. I., pp. 66 el seq. 

Arrest & false imprisonment ,]— See No. 3507, 

ante , 

Forged share certificate.]— See Sect. 18, sub- 
sect. 3, B., ante. 

Transfer wrongly certified.]— Sect. 23, sub- 
sect. 7, ante. 

Forged transfers.]— See Sect. 23, sub-sect. 12, 
D. (a), ante, 

(c) Criminal Offences, 

4146. Fraudulent measure in possession of ser- 
vants — Possession of servant distinguished from 
possession of company.] — On Mar. 15, 1907, two 
measures were supplied to one of applts.’ drivers 
for use during that day. Each measure was 
examined by applts.’ engineer & found to be 
absolutely correct. Reap, found the driver in 
Bermondsey on that day in charge of a tank- 
waggon belonging to applts. containing oil, & 
having in his possession two five-gallon measures, 
one of which was correct, but the other was found 
to have in the angle formed by the side & bottom 
thereof, & at the bottom of the measure itself, a 
quantity of soap, the effect of which was to render 


to make Investigations with regard 
to railway tickets used by ldm, & in 
the course of the interview made 
statements with regard to pursuer’s 
use of the tickets which, pursuer 
averred, implied fraudulent conduct 
on his part: — Held: as it did not 
appear that it was any part of the 
inspector's business to express an 
opinion as to pursuer’s character or 
conduct, etc., defenders were not 
responsible for such statements made 
by him ; & defenders assoilzied. — 

Mandelbton v. Nokth British Ry. 
Co., [19171 H. C. 442. — SCOT. 

t. False imprisonment — Within scope 
of authority.}-- A corpn. may bo liable 
for false imprisonment under an order 
of its agent acting within the scope 
of his authority. — Lyden v. McGee 
(1888), 16 O. R. 105.— CAN. 

a. Trespass — While doing act ultra 
vires the company.] — A corpn. is liable 
for a trespass committed by its ser- 
vant while conducting its business, 
although committed in the doing of 
an act ultra vires of the corpn. itself. 
Where the servant of a corpn. forms an 
erroneous judgment, &, in the sup- 
posed scope Sc discharge of the duty 
delegated to him oommits a trespass, 
the corpn. is liable for it. — A dams v. 
National Electric Tramway & 
Lighting Co. (1893), 3 B. C. R. 199. — • 
CAN. 

b. Company having full con- 

trol of business.] — A servant of deft, 
corpn., employed to cut timber on its 
lands, knowingly trespassed & out 
timber off pltf.’s lands, which ad- 
joined, & defts.' manager, general 
foroman, & othor servants, knowingly 
took & included it in defts.* boom, & 
hauled it away. It was afterwards 
cut up & sold along with defts.* 
liunber. Evidence was given for 
pltf. & denied by defts.. that the 
trespass was committed by instructions 
of the manager. The jury found a 
verdict for pltf. ; — Held : defts. were 
liable for tortious acts of their manager 
Sc foreman on the ground that they 
had the entire control of their business. 
—Harris v. Brunette Saw Mill Co. 
(1894), 3 B. C. R. 172.— CAN. 

o. Investment of trust-money — In 


course of authorised employment.] — 
A co. was, upon the evidence, held 
liable for moneys intrusted to its 
officers for investment ; the acts of 
the officers, in regard to pltf/s affairs, 
being within the scope of tho co.’s 
corporate powers, & within tho scope 
of tlie officers’ duties, the co. was 
estopped from denying its liability 
to pltf. — M cArthur v. Imperial 
Trust Co. (1911), 17 W. L. It. 415.— 
CAN. 


d. 


-.] — In Sept. 1913, 


two persons who formed the local 
advisory board of deft. co. purchased 
on deft.’s behalf for 37,000 the balance 
unpaid under an agreement for sale 
of sub-dividod property, which 
amounted to about $7,000, taking, for 
convenience of transferring of lots, 
tho assignment in their own names 
‘‘as trustees.” One of these persons, 
the local manager of deft, co., had an 
mdividual private client, pltf., for 
whom he had invested moneys. 
Having $5,000 of pltf. ’a money on 
hand he invested them by buying a 
part Interest in tho assignment of 
agreement for sale, & a declaration 
of trust was made by the trustees in 
pltf.’s favour dated Aug. 31, 1914, 
to the extent of $5,000 & interest. 
The investment turned out badly & 
pltf. sued deft. co. for recovery of his 
money : — Held : pltf. was entitled 
to recover. — McChindle v. London 
Scottish Canadian Investment Syn- 
dicate, LTD., [1922] 3 w. W. R. 977 ; 
70 D. L. R. 612. — CAN. 

e. Malicious prosecution — With- 
out authority .] — March v. Stimpson 
Computing Scale Co. (1913), 24 

S: KM »• “ 

f. Fraud. ] — The rule that directors 
are not a co.'s agents to commit 
a 'fraud cannot apply to a case in 

fraud relates to a matter 
which is of the essence of the contract, 

arJLE*® °* Tipperary Joint 

Stock Bank & Winding Up Acts, 
Aayj. Ginger (1857), 2 Jur. N. S. 22L 

-ft ~ 7 » 3 — The trustees of a share- 
holder of a co., the contract of which 


gave the right of * pre-emption o t 
any shares to the co., being desirous 
of selling his shares, offered them in 
virtue of thiB provision to the co., 
which accepted them, & the purchase 
was completed. The trustees having 
brought a reduction of the sale on the 
ground that the price was inadequate. 
Sc that the true value of the shares had 
boon fraudulently concealed by the 
office-bearers of the oo. : — Held : the 
fraud, of the office-bearers was the 
fraud of the co.. Sc the action was 
therefore relevantly directed against 
the co. — Jardink’s Trustees v. 
Carron Co. (1864), 2 Macph. (Ct. of 
boss.) 1101 ; 36 Sc. Jur. 316.— SCOT. 

h. Misrepresentation — To induce a 
discounting of bills.] — In an action 
against a bank for payment of the loss 
sustained by discounting bills for 
£2,000 accepted by a customer of the 
bank, pursuer averred that he had 
discounted the bills on the faith of a 
letter written, in answer to pursuer, 
by tho agent of the bank at which the 
customer banked, stating that he 
considered the customer “ perfectly 
£°°d for £2,000 ” ; that these repre- 
sentations wore to the knowledge of 
the bank agent false. & that “it is 
the custom of the said bank to furnish 
information as to the credit of indi- 
viduals with whom they are doing 
business.” Jt was within the scope 
of the agent’s duty as agent of the 
bank to supply the information & to 
sign the letter. Pursuer averred that 
th<f bank was advancing large sums of 
money to the customer. Sc it was to 
the interest of the bank to keep ids 
credit good Sc to assist him to get 
advances from third parties ; & that 
tho bank had derived benefit from 
pursuer having been induoed to 
discount the bills : — Held : pursuer 
had not stated a relevant case a gains t 
the bank either that the agent’sletter 
had been written with the authority 
of the bank or that the bank had taken 
benefit through discounting the bills : 
the local agent has no implied authority 
to bind the bank by making representa- 
tions as to the credits of its customers.— 
Hookey v. Clydesdale Bank, Ltd. 
(1898), 1 F. (Ot. of Sess.) 119.-HSCOT, 
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it false So unjust to the extent of three So a half 
pints. The unjust measure belonged to applts. 

The quantity of oil contained in the tank- 
waggon was measured So booked out against the 
driver every morning, So similarly checked on his 
return in the evening of the same day ; So the 
driver did not on Mar. 15, 1907, bring back in his 
tank-waggon more oil than his deliveries during 
the day accounted for. It was not proved that 
applts. were cognisant of the driver’s conduct, or 
that they gave their sanction or approval to the 
use by him of the unjust measure. 

On an information preferred by resp. against 
applts. : — Held : the ct. was at liberty so far to 
apply the principle which is well settled in reference 
to civil liability for torts (that an employer is not 
liable for fraudulent acts of his servant when 
committed not in the interests of the employer, 
but for the individual purposes of profit of the 
fraudulent servant) as to say that, as the fraudulent 
driver had the fraudulent measure in his own 
physical possession for his own fraudulent purposes 
as distinguished from the interests of his employers, j 
his possession must be deemed to be his own 
possession, So not the possession of his employers, 
So that, therefore, the offence with which applts. 
were charged had not been made out. — Anglo- 
American Oil Co., Ltd. v . Manning, [1908J 
1 K. B. 536 ; 77 L. J. K. B. 205 ; 98 L. T. 570 ; 
72 J. P. 35 ; 24 T. L. It. 215 ; 0 L. G. It. 299 ; 
72 J. P. Jo. 4, D. C. 

Annotation : — Refd. Buckingham v. Duck (1918), 120 L. T. 

84. 

See, generally , Master & Servant. 

C. Rights and Liabilities of Agents and Servants . 

4147. Authority of agent.] — Thorn v. Public 
Works Comrs., No. 4132, ante . 

.] — See, generally , Agency, Vol. I., pp. 295 

et seq . 

4148. Warrant of authority — Signature as 

“ duly authorised agent.”] — Friary, Holroyd So 
Healy’s Breweries, Ltd. v. Marine Hotel, 
(Selsey), Ltd. (1921), 152 L. T. Jo. 310. 

Directors .] — See No. 3319, ante . 

.] — See , generally , Agency, Vol. I., 

pp. 657 et seq . 

4149. Nature of duties — Specific performance.] — 

The duties of the agent of a limited co. being in the 
nature of personal service, & as such incapable of 
being enforced in equity, the ct. refused to restrain 
the directors from acting upon or enforcing the 


PART III. SECT. 81, SUB-SECT. 4.— C. 

k. Liabilities — Agent acting on be- 
half of unincorporated company .] - — 
Deft, was one of the projectors & 
secretary of a proposed co., Sc as such 
boforo the issue of tho letters -patent 
applied to pltf. to tako a share, which 
pltf. agreed to do on the terms of a 
receipt then given by him to deft. : — 
Held : deft, was primd fade personally 
liable, there being at the time when he 
signed tho receipt no co., So therefore 
no principals whom he oould bind. — 
Thomson v, Feeley (1877), 41 U. 0. R. 
229.— CAN. 

l. Unauthorised agreement — 

For commission on sale of land.) — M., 
a director of deft, oo.. In a conversation 
with pltf., assured him that if he, pltf., 
would procure a purchaser for the 
property in question, owned by the co., 
he felt sure the co. would quote the 
price at $550,000, &, In the event of a 
Bale, would pay pltf. a commission of 
$50,000, but any abatement of the 
prloe down to $500,000 was to be 
borne by pltf. There was no evidenoe 
that M. had any authority to sell the 
property or employ an agent to find 
a purchaser. Alter M. became presi- 


resignation of A. whose management So agency 
was made a prominent condition in the prospectus 
on the formation of the co., So expressly provided 
for by the arts, of assocn. — Mair v. Himalaya Tea 
Co. (1865), L. R. 1 Eq. 411 ; 13 L. T. 586 ; 11 
Jur. N. 8. 1013 ; 14 W. R. 165. 

4150. Rights — Indemnity for liabilities incurred.] 
— Re Irish Exhibition in London (1894), 10 
T. L. It. 215. 

4151. Liabilities — To holder of order for goods — 
Under 1908 Act, s. 63 (3).] — By the above sub-sect., 
if any person, on behalf of a limited co., signs on 
behalf of the co. any bill of exchange or order for 
goods, wherein its name is not mentioned, he shall 
be personally liable to the “ holder ” of such bill 
of exchange or order for goods : — Held : though 
the word “ holder ” was not appropriate to orders 
for goods, as it was in the case of bills of exchange, 
it meant in the case of orders for goods the person 
to whom the orders had been given. — Civil Ser- 
vice Co-operative Society, Ltd. v . Chapman 
(1914), 30 T. L. R. 679. 

To principal.] — See, generally , Agency, 

Vol. I., pp. 424 et seq. 

To third parties.] — See, generally. Agency. 

Vol. I., pp. 620 et seq . 

Breach of warranty of authority.] — 

See Agency. Vol. I., pp. 657 etseq. 

Directors.] — See Sect . 28, sub-stud. 6, ante. 

Managing directors.] — See Hoot. 28, sub- 
sect. 9, D., ante. 

Chairman & vice-chairman.]- - See Sect. 28, 

sub-sect. 10, ante. 

Secretary.] — See Sect. 29, sub-sect-. 2, D., 

ante. * 

Manager.] — See Sect. 29, sub-sect. 3, D., 

ante. 

Solicitors.] — See Sect. 29, sub-sect. 4, B., 

ante. 

Auditors.] — See Sect. 29, sub-sect. 5, C., 

ante. 

D. Ratification. 

See , generally, Agency, Vol. I., pp. 396 et seq. 

4152. What constitutes — Conduct of company — 
Contract recognised in correspondence.] — A co. 
were incorporated by Royal charter for trading 
purposes. By the deed of settlement, the directors 
were to manage the business of a co. ; but all 
contracts, above a certain value, were to be signed 
by at least throe individual directors, or sealed 
with the seal of the co. under the authority of a 


dent of tho co., the property was sold I 
for exactly $500,000 by tho co. to a j 
purchaser to whom the co. had been 
introduced by pltf., to the knowledge 
of M. : — Held f the co. were not liable , 
to pltf. either for a commission on tho 
sale or for the value of his services as 
on a quantum meruit ; M. was not j 
liable to pltf. for any misrepresentation ■ 
of authority from the co. to enter into 
the alleged contract with pltf., or for 
failing to prevent the co. from selling 
the property for $500,000 or less. — 
Bent o. Arrowhead (1909), 18 Man. ! 
L. R. 632 ; 8 W. L. R. 594 ; 10 

W. L. R. 339.— CAN. 

m. Unauthorised offer of op- 

tion of purchase.) — Deft., L., repre- , 
senting himself as managing diroetor 
of one of deft, cos., gave an exclusive 
option to pltf. to purchase the two 
deft, cos.* properties, the option to 
remain in force unless vendor gave 
written notice of cancellation within 
a reasonable time. The purchaser 
was to receive a 9 per cent commission 
in the event of a sale going through. 
L. In fact was not the managing 
director of one of the deft. oos. He 
was, however, president of one of the < 


cob. So a shareholder in the other* 
Upon obtaining the option pltf. 
arranged with brokers, who then com- 
municated with W. W. then entered 
into an arrangement with two men in 
Apr. 1910, who eventually brought 
about a sale of the two properties. 
L. wrote pltf. on May 27, 1910, 
cancelling the option : — Held : L. had 
no authority to bind either co. ; pltf. 
brought about the sale ; he undertook 
the work of procuring a purchaser on 
the strength of the option under which 
he was to obtain a commission ; L. 
was liable on the implied oontract that 
he had the authority to bind the oo.. 
So was not relieved by his notice of 
cancellation of the option. — Picard v. 
Revelstoke Sawmill Co., Ltd. 
(1913), 18 B. O. R. 410.— CAN. 

PART III. SECT. 81, SUB-SECT. 4.— D. 

n. What constitutes — Conduct of 
company .1 — In an action for damages 
for breach of an agreement by which 
delta, appointed pltf. their sales- 
agent, & gave him, in general terms, 
the exclusive right to handle So sell 
the product of defts.' mine for a period 
of five years, for which pltf. was to 

S s 2 
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Sect. 31. — Powers and liabilities of company: Sub- 
sect. 4,Z>. ; sub-se ct. 5, A. ( a) & ( b ) i.] 

special meeting. Pltf. sued the co. on an agree- 
ment above the prescribed value. It was within 
the scope of the co/s business, & was made by 
parol with the chairman, who, with his own hand, 
entered a memorandum of it in the minute book 
of the co. It was recognised in correspondence 
with the secretary ; pltf. did work under it, & 
received payments by cheques for it. These 
payments passed into the accounts of the co., & 
were audited & allowed ; but there never was any 
contract signed by three directors, or under the 
seal of the co. : — Held : the contract was ratified, 
if not authorised, by the co., & binding. — Reuter 
v. Electric Telegraph Co. (1856), 6 E. & B. 
341 ; 20 L. J. Q. B. 40 ; 27 L. T. O. S. 167 ; 2 
Jur. N. 8. 1245 ; 4 W. It. 564 ; 119 E. R. 892. 

Annotations : — Refd. Re Athenaeum Soc., Ex p. Eagle Co. 

(185ft), 4 K. & J. 549 ; South of Ireland Colliery v. Waddle 

(1868), L. H. 3 0. P. 463. Mentd. Frend v. Dennett (1861), 

5 L. T. 73 ; Nicholson v. Bradley Union Grdns. (1866), 

7 B. & S. 774 ; Hunt v. Wimbledon L. B. (1878), 3 C. P. D. 

208 : Lockhart v. Moldacot Pocket Sewing Machine Co. 

(1889), 5 T. L. Jt. 307. 

4153. Part performance.] — Wilson 

v. West Hartlepool Ry. Co., No. 4133, ante. 

Acquiescence & delay.] — See Sub-sect. 3, F. 

(a), ante. 

4154. Whether valid — Resolution of company — 
Unless contrary to articles.] — Irvine v . Union 
Bank of Australia, No. 4121, ante. 

4 ^ 55 . When court will Interfere.] — 

Grant r. United Kingdom Switchback Rail- 
ways Co., No. 3759, ante. 

4156. Meeting Irregularly convened.] 

— lie State of Wyoming Syndicate, No. 3743, 
ante. 

4157. When presumed — From conduct of com- 
pany.] — L., a shareholder in the B. co., sold his 
shares to the co., & the transfer was duly returned 
to the public registry of joint-stock cos. Some 
months after the transfer •& return, a general 
meeting was held, & a balance-sheet submitted, 
containing items relating to this transaction. 
It was proved that this balance-sheet was adopted, 
although, through the default of the chairman, 
there was no legal record of the proceedings of the 
meeting. The transfer was afterwards, in various 
ways, acknowledged & acted upon by the co., & 
remained unquestioned for five years : — Held : 
it was to be presumed, that the assent of a general 
meeting had been obtained to the transfer. 

It was the duty of the co. to keep exact minutes 
of the proceedings of general meetings, & if no 
minutes or no complete minutes were forth- 
coming, it was to be presumed as against the co. 
that whatever ought to have been submitted at 
any general meeting, was so submitted in fact 
(Lord Westbury, 0.). — Re British Provident 
Life & Fire Assurance Society, Lane’s Case 
(1863), 1 Be G. J. & Sm. 504 ; 3 New Rep. 50 ; 33 
L. J. Ch. 84 ; 9 L. T. 461 ; 27 J. P. 804 ; 10 
Jur. N. S. 25 ; 12 W. R. 60 ; 46 E. R. 200, L. C. 

Annotations : — Distd. British Provident Life & Fire Assce. 

Soc. v. Norton (1863), 3 New Rep. 147. Folld. Hadley 

v. Hadley (1897), 77 L. T. 131. Refd. Spaokman v. 

Evans (1868), L. R. 3 H. L. 171. Mentd. Holmes v . 

Milward (1878), 47 L. J. Ch. 522. 


4158. Knowledge of all members.]— Re 

Irish Exhibition in London (1894), 10 T. L. R. 
215. 

4158. When ratification takes effect — Un- 
authorised contract by director — Ratification by 
company after repudiation by other party.] — 

Subsequently to some negotiations between A., 
a director of a co., & L., an offer by letter was made 
by L. to the co. to take from it a lease of its 
property. On Dec. 9, 1886, A. wrote to L. saying 
that his offer should be laid before the directors, 
& on Dec. 13, 1886, A. again wrote to L. to inform 
him that the directors accepted his offer, & that 
the co.’s solrs. had been instructed to prepare the 
necessary documents. On Jan. 13, 1887, L. wrote 
to the co. alleging that he had discovered that he 
had been misled as to certain facts, & stating that 
he therefore withdrew all offers made to the co. 
An action was thereupon brought by the co. 
against L. claiming specific performance of the 
contract, & damages. It appeared that at the 
time when A. wrote accepting L.’s offer, he, 
although acting perfectly bond fide , had not in 
fact obtained the formal authority of the co. to 
enter into the contract ; & that the contract was 
not ratified by the co. until after L.’s repudiation 
thereof : — Held : the ratification by the co. 
related back to the date of the contract, & the 
repudiation by L. was of no avail, notwithstanding 
that the co. itself was not bound by the contract 
until the ratification thereof took place. — Bolton 
Partners v. Lambert (1889), 41 Ch. D. 295 ; 58 
L. J. Ch. 425 ; 60 L. T. 687 ; 37 W. R. 434 ; 5 
T. L. R. 357, C. A. 

Annotations : — Folld. Re Portuguese Consolidated Copper 
Mines, Ex p. Badman, Ex p. Bosanquet (1890), 45 Ch. D. 
16. Distd. Metropolitan Asylums Board v. K Ingham 
(1890), 6 T. L. R. 217 ; Dibbins v. Dibbins, [1896] 2 (Hi. 
348. Folld. Re Tiedemann & Ledermanu, [1899] 2 Q. B. 
66. Dbtd. Fleming v. Bank of New Zealand, [1900] A. C. 
577. The decision presents difficulties ; & their Lord- 
ships reserve their liberty to reconsider it if on some 
future occasion it should become necessary to do so (per 
Cur.). Consd. Re Gloucester Municipal Petn. 1900, 
Ford v . Newth, [1901] 1 K. B. 683. Refd. Re Hemp, 
Yarn & Cordage Co., Hindley’s Case (1896), 74 L. T. 627. 
Mentd. Bristol, Cardiff & Swansea Aerated Bread Co. v. 
Maggs (1890), 44 Ch. D. 616 ; Cook v. Williams (1897), 13 
T. Ii. R. 481 ; Reynolds v. Atherton (1921), 125 L. T. 
690. 

See, generally , Agency, Vol. I., pp. 418 et seq. 


Sub-sect. 5. — Contracts. 

A . Contracts of Companies generally . 

(a) Power to Contract. 

See , generally , Sub-sect. 1, ante , & Corpora- 
tions, Vol. XIII., pp. 378 et .seq. 

4160. Under constitution of company — Whether 
party contracting with company has notice.] — 

Royal British Bank v. Turquand, No. 4094, 
ante. 

4161. Minimum subscription.] — A clause in 

the arts, of assocn. of a co. registered under 1862 
Act, provided that when & so soon as 3,000 shares 
in the co. should have been subscribed for & 
allotted, the members of the co. for the time being 
should be & continue associated for the objects 
of the co., & the regulations for the management 


receive fifty cents per ton upon all 
the coal sold ; & upon a counterclaim 
by defts. for a declaration of rescission 
of the contract : the chief contention 
of defts. was that pltf. in entering into 
the contract was guilty of misrepre- 
sentations of facts peculiarly within 
his own knowledge, & of facts of whioh 
he had acquired knowledge or should 
have acquired knowledge while holding 
a fiduciary position towards defts. as 


general manager: — Held : defts., an 
incorporated co., through their 
directors, must be considered, by their 
course of conduct, to have acquiesced 
in the agreement in question, & were 
debarred from setting up misrepresen- 
tation or breach of trust. As to an 
alleged substituted contract made 
between pltf. & defts.’ local director 
& general manager, it was binding 
upon defts., if pltf. ohose to act upon 


it ; all the directors knew about it for 
months, & those directors were the 
only shareholders; while pltf. was 
never informed that it was not 
formally accepted by defts. as a co. ; 
it was a contract within the ordinary 
routine of defts/ business, & they 
could not repudiate it. — D enman v . 
Clover Bar Coal Co. (1911), n 
W. L. R. 702; revsd . 48 S. C. R. 318.— 
CAN. 
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thereof should be in force & binding on such 
members in like manner as if the whole of the' 
shares into which the nominal capital was divided 
had been subscribed for & allotted. Before 3,000 
shares were subscribed for, the directors appointed 
pltf. engineer to the co. In an action against the 
co. for pltf.’s salary : — Held : the clause was valid 
& effectual ; until 3,000 shares were subscribed 
for, the directors had no power to make any con- 
tract for carrying on the business of the co. ; &, 
therefore, pltf. could not maintain the action. — 
Peirce v. Jersey Waterworks Co. (1870), 
L. R. 5 Exch. 209 ; 18 W. R. 838 ; sub nom. 
Pierce v. Jersey Waterworks Co., Ltd., 39 
L. J. Ex. 150 ; 22 L. T. 519. 

4162. Company formed under 1856 Act — Effect 
of 1862 Act.] — The power given to a co., by 
sect. 41 of the above Act, to contract for land by 
a person acting under its express or implied 
authority, is not, as regards a co. formed under 
that Act, taken away by 1862 Act, although it 
repeals the 1856 Act ; for it is a “ right or privi- 
lege ” preserved by sect. 206. — Prince v. Prince 
(1866), L. It. 1 Eq. 490; 35 Beav. 386 ; 35 
L. J. Ch. 290 ; 14 L. T. 43 ; 12 Jur. N. S. 221 ; 
14 W. It. 383 ; 55 E. It. 945. 

4163. With whom — Debenture-holders.] — New- 
iiouse v . Northern Light, Power & Coal Co., 
Ltd. (1915), 139 L. T. Jo. 540. 

4164. Contract of apprenticeship.] — C., an 
infant, was bound by indenture for seven years to 
a limited co. to learn the trade or business of a 
dogger, there being the usual covenants to instruct 
& to serve : — Held : the indenture was equally 
valid where a limited co. were masters as where an 
individual was master. — Burnley Equitable 
Co-operative & Industrial Society v. Casson, 
[1891] 1 Q. B. 75 ; 60 L. J. M. C. 59 ; 63 L. T. 
652 ; 55 J. P. 166 ; 39 W. It. 124 ; 7 T. L. R. 41, 
D. C. 

Ultra vires contracts.] — See Sub-sect. 5, A. (/), 
post, &, generally , Sub-sect. 2, ante . 

( b ) Formalities. 

i. Compliance with Formalities . 

4165. Presumption as to — Where contract intra 

vires.] — Royal British Bank v. Turquand, 
No. 4094, ante . 

4166. .]— Where arts, of assocn. of an 

incorporated co. empower the directors to make 
regulations as to the quorum of directors necessary 
to authorise the affixing of the common seal, an 
outside person taking a deed under the co.’s seal 
signed by two directors & the secretary is entitled 
to assume that the regulations, if any, made by 
the directors have been complied with. A plea 
of non est factum cannot be sustained by evidence 
that regulations have been made requiring 
a quorum of three directors. — County of 
Gloucester Bank v. Rudry Merthyr Steam 
& House Coal Colliery Co., [1895] 1 Ch. 629 ; 
64 L. J. Ch. 451 ; 72 L. T. 375 ; 43 W. R. 486 ; 
39 Sol. Jo. 331 ; 2 Mans. 223 ; 12 R. 183, C. A. 
Annotations : — Folld. Re Bank of Syria, Owen & Ashworth’s 

Claim (1900), 83 L. T. 647 ; Duck v. Tower Galvanizing 

Co., [1001 j 2 K. B. 314. Distd. Premier Industrial Bank 

u. Carlton Manufacturing Co., & Crabtree, [1909] 1 K. B. 

106# Refd. Ruben v . Great Fingall Consolidated, [1904] 

1 K. B. 650 ; Re Fireproof Doors, Umney v . Fireproof 

Doors, [1916] 2 Ch. 142 ; Dey v. Pullinger Engineering 

Co., [1921] 1 K. B. 77. Mentd. Poole v . Downes (1897), 

76 L. T. 110 ; Stamford Spalding & Boston Banking Co. 

v. Kcoble (1913), 82 L. J. Ch. 388. 


4167. Contracting party without 

notice of irregularity.] — Persons who bond fide con- 
tract with de facto directors of a co., in a manner 
authorised by the arts, of assocn., are not affected 
by any irregularity in the internal management 
of the co., of which they have no notice, even if 
the irregularity is such that the directors were 
never properly appointed. — Re County Life 
Assurance Co. (1870), 5 Ch. App. 288 ; 39 
L. J. Ch. 471 ; 18 W. R. 390 ; sub noft. Re 
County Life Assurance Co., Briton Assurance 
Society’s Case, 22 L. T. 537, L. J. 

Annotations : — Reid. Maliony v. East Holyford Mining Co. 

(1875), L. R. 7 H. L. 869 ; Sharpe v. Brighton & Dyke 

Ry. (1884), 1 T. L. R. 28. 

4168. .] — Re Bank of Syria, 

Owen & Ashworth’s Claim, Whitworth’s 
Claim, No. 3413, ante . 

See , also , No. 4621, post . 

4159 . Contract by director on behalf of 

company — Due delegation of authority.] — Seven 
persons signed a memorandum of assocn. of a co. 
for making bricks ; the memorandum was duly 
registered. There never were any arts, of assocn. 
Two of such persons, one professing to act as 
managing director, the other as chairman of the 
co., engaged pltf. as foreman of the co. at certain 
brick works. In an action by pltf. for his wages : 
— Held : in the absence of proof to the contrary, 
the co. must be taken to have given authority to 
such two persons to engage pltf. — Totterdell v. 
Eareham Brick Co. (1866), L. R. 1 C. P. 674 ; 35 
L. J. C. P. 278 ; 12 Jur. N. 8. 901 ; 14 W. R. 919. 

Annotation : — Refd. Riche v. Ashbury Ry. Carriage Co. 

(1874), L. R. 9 Exch. 224. 

4170. .] — Where a director 

of a co. purports to do as managing director an 
act, the doing of which it is under the arts, of 
assocn. of the co., within the power of his co- 
directors to delegate to him, persons dealing with 
him bond fide , & in the ordinary course of business, 
may assume that he has the power which he pro- 
fesses to have, <fc are not bound to inquire whether 
or not it has been in fact delegated to him, & will 
not be affected by any informality in the delega- 
tion of which they had no notice. — B i g g erst aff 
v . Ro watt’s Wharf, Ltd., Howard v . Rowatt’s 
Wharf, Ltd., [1896] 2 Ch. 93 ; 65 L. J. Ch. 536 ; 
74 L. T. 473 ; 44 W. R. 536, C. A. 

Annotations Apld. Re Bank of Syria, Owen & Ashworth’s 

Claim, Whitworth’s Claim, [1900] 2 Ch. 272. Distd. 

Premier Industrial Bank v. Carlton Manufacturing Co. 

& Crabtree, [1909] 1 K. B. 106. Folld. Dey v. Pullinger 

Engineering Co., [1921] 1 K. B. 77. Mentd. Re Round- 

wood Colliery Co., Lee v. Roundwood Colliery Co., [1897] 

1 Ch. 373 ; Edward Nelson v. Faber, [1903] 2 K. B. 367 ; 

Re Fireproof Doors, Umney v. Fireproof Doors, [1916] 

2 Ch. 142. 

See, generally , Sect. 28, sub-sect. 5, C. (a), ante . 

4171 . Compliance with regulations as 

to quorum — *No evidence of alteration.] — Servais 
Bouchard v . Prince’s Hall Restaurant, Ltd. 
(1904), 20 T. L. R. 574, C. A. 

Proof of authority to execute.] — See Sub-sect. 5, 
A. (c), post . 

4172. Effect of non-compliance — Whether com- 
pany can set up — No resolution for affixing seal.] — 

The deed of settlement of a life assurance society, 
completely registered under 1844 Act, provided, 
by sect. 20 of the deed, that the common seal 
should not be affixed to any policies except by the 
order of three directors, signed by them & counter- 
signed by the manager, &, by sect. 28, that ever/ 


PART III. SECT. 31, SUB-SECT. 5.— 
A. (b) i. 

fame of company — Abbrevia- 
tinM I instruments. 3— There is no law 
com] Win g a no. to use its full name 



without abbreviation, In any Instru- 
ment. — Thompson v. Bio Cities 
Realty (1910), 16 0. W. It. 425 ; 21 
O. L. R. 394 ; 1 O. W. N. 933.— CAN. 

p. Sale of land — Necessity for 


bye-law .] — Pltfs. were a co. incor- 
porated for buying & selling land. 
Deft. & pifts.’ manager agreed on a 
sale of a farm to deft. Deft, executed 
& delivered to pltfs.’ manager a 
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Sect. 81 . — Powers and liabilities of company: Sub- 
sect. 5, A . (b) i . 6c ii, dc (c).] 

policy should be given under the hands of not less 
than three of the directors & sealed with the 
common seal. By sect. 101, the books containing 
the proceedings of the general meetings &> of the 
board of directors were to be open to the inspection 
of shareholders. A policy was executed, sealed 
with ijio common seal & signed by three directors, 
one or whom was manager ; but there was no 
previous order made as required by sect. 20. The 
oo., in discussions with the assured, treated the 
policy as effective : — Held : they could not 
repudiate their liability on the policy, upon the 
ground that the execution was not authorised. — 
Prince of Wales Assurance Co. v. Harding 
(1858), E. B. & E. 183 ; 27 L» J. Q. B. 297 ; 4 
Jur. N. S. 851 ; 120 E. It. 477 ; sub nom . Prince 
of Wales Assurance Society v. Athenasum 
Assurance Society, 3 C. B. N. S. 750, n. ; 31 
L. T. O. S. 149. 

Annotation : — Refd. Re Magdalena Steam Navigation Co. 

(1860), John. 690. 

4173 . No resolution at special meeting.] 

— (1) In an action against a joint-stock co., on a 
debenture, reciting the borrowing of the money 
which it secured, it is no defence that there was 
not a resolution come to at a special general 
meeting authorising the directors to borrow under 
the provisions of the deed of settlement — con- 
tinuing Royal British Bank v. Turquand , No. 4094, 
ante. 

(2) Sect. 12 of the deed of settlement referred 
to borrowing money ; sect. 27 provided that the 
directors might effect insurances, & sell reversions 
A annuities, <fc grant endowments ; & sect. 28 
provided that “ every policy, endowment, grant of 
annuity, or other instrument required in the trans- 
actions aforesaid, should bo under the hands of not 
less than three directors”: — Held: sect. 28 
applied only to instruments ejusdem generis -with 
those mentioned in sect. 27, & not to debentures. 

(3) Qu. : whether the directors had power to 
provide in their deed of settlement that a deed 
which would be valid under 1844 Act, s. 44 
(requiring the signatures of two directors only), 
shall not be valid unless signed by three directors. — 
Agar v. Athenaeum Life Assurance Society 
(Official Manager) (1858), 3 0. B. N. S. 725 ; 
27 L. .) . 0. P. 95 ; 30 L. T. O. S. 302 ; 4 Jur. N. S. 
211 ; 0 W. It. 277 ; 140 E. It. 927. 

Annotations ; — As to (1) Distd. Athenaeum Life Insce. v. 

Pooler (1858), 28 L. J. Ch. 119. Folld. Prinoe of Wales 

Assoc. v. Harding (1858), E. B. & E. 183. Apld. Colonial 


Bank of Australasia v. Willan (1874), L. R. 5 P. C. 417. 

Refd. Re Magdalena Steam Navigation Co. (1860), John 

690. 

4174. Non-compliance with directors’ 

regulations for affixing seal.] — County oh 
Gloucester Bank v, Rudry Merthyr Steam 
& House Coal Colliery Co., No. 4166 , ante . 

4175, Transfer irregularly sealed — Transfei 

registered.] — Re Barned’s Banking Co., Ex p, 
Contract Corpn., No. 4054, ante . 

ii. The Seat 

Necessity for seal.] — See, generally , Corpora* 
tions, Vol. XIII., pp. 380 et seq . 

4173. Contract necessary to carry on busi- 

ness.] — A trading corpn. may contract withoui 
seal for all matters necessary to carry on theii 
business in the ordinary manner. — South oi 
Ireland Colliery Co. v. Waddle (1869), L. R. 4 
0. P. 617 ; 38 L. J. C. P. 338 ; 17 W. R. 896 J 
Ex. Ch. 

Annotations : — Distd. Hunt v. Wimbledon Local Board 

(1878), 3 C. P. D. 208. Refd. Wells v. Kingston-upon- 

Hull (1875), L. R. 10 C. P. 402. 

,] — s ee9 generally , CorporationSi 

Vol. XIII., pp. 388-390. 

4177 . Effect of seal — Whether instrument con- 
stituted a deed — Rescission by parol.] — By at 

agreement between pltfs., a solvency guarantee 
co., & defts., in consideration of a certain sum. 
it was agreed that the funds of the co. should be 
subject & liable to make good to defts. the lose 
occasioned to them during the term of two years 
by reason of any of the purchasers of their goods 
becoming bkpt., etc., within such time, & during 
any future period in respect whereof the co. 
should consent to receive further payments, but 
subject to certain conditions indorsed on the 
instrument. The agreement was signed by three 
directors, on behalf of the co., &> by defts., & alsc 
sealed with the co.’s seal : — Held : the seal was 
only a statutory authentication of the contract, & 
the instrument declared on was therefore not e 
deed, & consequently the agreement might be 
rescinded by parol. — Solvency Mutual Guaran- 
tee Co. v . Eroane (1861 ), 7 H. & N. 5 ; 31 
L. J. Ex. 193 ; 7 Jur. N. S. 899. 

Annotation : — Betd. Re Solvency Mutual Guarantee Co. 

Hawthorno’s Case (1862), 6 L. T. 574. 

Where contract ultra vires.] — See No. 4184 

post . 

On necessity for consideration.] — See, gener 

ally, Deeds & Other Instruments, Vol. XVII. 
pp. 190, 191. 


document, purporting to bo an agree- 
ment under seal, which deft, afterwards 
repudiated : — Held : a bye-law autho- 
rising the sale was necessary to mako 
the agreement effective. — Houghton 
Land Corpn. v. Ingham (1914), 28 
W. L. R. 826 ; 18 I). L. R. 660, 682 ; 
29 W. L. R. 522 ; 6 W. W. R. 1275 ; 
24 Man. L. R. 497 ; 10 W. W. R. 1262. 
— CAN. 
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A. (b) ii. 

4176 i. Necessity for seal — Contract 
necessary to carry on business.}— A 
contract for the sale of land was one 
in furtherance of the objects of the co., 
& the president & secretary-treasurer 
being authorised by the byo-laws to 
make all contracts & engagements on 
its behalf, & both having concurred in 
the agreement, it was sufficiently 
signed to bind the co., without the cor- 
porate seal. — Vansickler v. MoKnight 
Construction Co. (1904), 31 O. L. R. 
£31: 19 D. L. R. 505; 6 O. W. N. 
526.— CAN. 


| 4176 ii. . ] — A fire insurance 

i co., in so far as it conducts the busiuess 
' of insurance for profit, is on the same 
i plauo as a trading corporation. & is 
bound by contracts, although not 
, under its corporate seal, entered into 
for the purposes for which it was 
1 incorporated. — Foster British 
i Colonial Fire Insurance Co., [1917] 
i 3 W. W. R. 598 ; 37 D. L. R. 404 ; 
28 Man. L. R. 211.— CAN. 

4176 iii. .) — A co. will be 

liable for wrongful dismissal of a 
persoD employed to act as general 
foreman by the manager of the co., 
although the contract is not under 
its seal. — A rmstrong v. Tyndall 
Quarry Co. (1910), 20 Man. L. R. 
254.— CAN. 


q. Contract of hiring. J 

— Murdoch v. Manitoba South 
Western Colonisation Ry. Co. 
(1881), Man. R. temp. Wood. 334. — CAN. 

J* # - — - | - -run - J M J SfeWt&ZC * 

contract of hiring as master of a ship, 
made orally with tho president of 
deft, co., might be binding. — Ellis v. 


Midland Ry. Co. (1882), 7 A. R. 464 
—CAN. 

s. Executory contract .] — Then 

is no need that the corporate sea 
of the co. should be attached t< 
an executory contract. Such a con 
tract may be validly entered into b) 
the managing director on behalf of thi 
co. — National Malleable Castings 
Co. v. Smith’s Falls Malle abli 
Castings Co. (1906), 7 O. W. R. 436 
14 0. L. R. 22.— CAN. 

t. — — Agreement to pay com 
pensaiion.] — M. was aware of i 
valuable mining location on Lak 
Superior, & was regarded by* othe 
explorers in that region as entitled t< 
it. He made known this location ti 
an incorporated mining co., under ai 
agreement that he should be com 
pensated for the communication, bu 
the mode of compensation was no 
determined. The communication hav 
lng proved valuable to the co. 
Held : M. was entitled to compensate 
in the manner usual in such cas- 
te although tho agreement was • 
under seal the want of it was 
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4178. Proof of seal — Attendance of secretary.] — 
A de&d having on it the seal of the Bank of 
England, & immediately round the seal the words 
“ Sealed by order of the Governor & Directors of 
the Go. of the Bank of England/' & the signature 
“ James Knight, Secretary," was produced in 
evidence. The seal was verified ; but Knight 
was not called, nor his absence accounted for : — 
Held : the above words were not to be con- 
sidered as an attestation of the execution ; & it 
was not necessary to call Knight as an attesting 
witness. — Dob d. Bank of England v. Chambers 
(1836), 4 Ad. & El. 410 ; 1 Har. & W. 749 ; 0 
Nev. & M. K. B. 539 ; 5 L. J. K. B. 123 ; 111 
E. R. 841. 

Annotation : — Folld. Doffell v. Whit© (1866), L. E. 2 C. F. 

144. 

Compare Bills of Sale, Vol. VII., p. 82, Nos. 
408, 409, & see, generally , Evidence. 

(c) Contracts by Agents on behalf of Company . 

See, generally, Sub-sect. 4, B. (a), ante . 

4179. Proof of authority — General authority of 
agent sufficient.] — If a deed be produced purport- 
ing to bind a trading co., proof that the person 
executing it was their general law agent is primd 
fade sufficient, without showing that he was 
authorised to execute the particular deed. — 
Dob d. Macleod v . East London Waterworks 
Co. (1828), Mood. & M. 149. 

4180. .] — In an action ex contractu against 

a joint-stock co., completely registered under 1844 
Act, pltf. must prove that the contract was made 
by persons having authority from all the share- 
holders to bind them by such a contract ; & this 
may be done by proving that the contract was 
sanctioned by the persons authorised by the deod 
of the co. to conduct the affairs of the co. Pltf. is 
not confined to proof of authority conferred by 
the deed, if he can in any other way show that the 
whole of the shareholders have mediately or 
directly given authority to those making the 
contract to bind them ; but it is hot enough to 
show that the contract was made or sanctioned 
by some of the directors, without proving that by 


the deed or otherwise the shareholders had 
authorised that number to act for them. 

Therefore, where the deed of a co. appointed 
eleven directors & declared that five should be a 
quorum : — Held : the co. were not bound by 
contracts made at a board meeting by three only 
of the directors. 

Serhble : acts & admissions by a competent 
number of the governing body of the co. are 
admissible as evidence against the co., & have the 
same legal effect as if made by the co. itself, &, 
consequently, a verbal statement made by the 
chairman, at a board meeting of the directors, to 
pltf., that a distress made on his goods had been 
rightfully made by the landlord of the co., & that the 
co. were bound by a contract made with pltf. in 
their name, to indemnify him against it, would 
have operated as a ratification of the contract 
with pltf., & have been original evidence of the 
rightfulness of the distress (without producing or 
accounting for the absence of the lease to the co., 
under which the rent distrained for became due 
though shown to be in writing), if there had been 
a competent number of the directors present at 
the board meeting, when the statement was made. 
— Ridley v. Plymouth Grinding & Baking Go., 
Kingsbuidge Flour Mill Co. v . Plymouth 
Grinding & Baking Co. (1848), 2 Exch. 711 ; 
17 L J. Ex. 252 ; 11 L. T. O. 8. 107 ; 12 Jur. 512. 

Annotations : — Distd. Smith v, Hull Glass Co. (1849), 8 
C. B. 668. Consd. Re Sea, Fire & Life Assce., Greenwood ’h 
Case (1864), 3 De G. M. & G. 459 ; Prince of Wales Assce. 
v. Harding (1858), E. B. & E. 183. Refd, East Anglian 
Ry. v. Eastern Counties Ry. (1851), 11 C. B. 775 ; Halletl 
v. Dowdall (1852), 18 Q. B. 2 ; Royal British Bank r. 
Turquand (1856), 6 E. 6c B. 327 ; Charles v. National 
Guardian Assce. Hoc. (1857), 29 L. T. O. S. 246 ; Ernest 
v. Nloholls (1857), 6 H. L. Cas, 401 ; Balfour v. Ernest 
(1859), 5 C. B. N. S. 001. Mentd. Metropolitan Saloon 
Omnibus Co. v. Hawkins (1859), 4 H. & N. 87. 

4181. Within Statute of Frauds — & 1867 

Act, s. 37.] — An agreement to sell property to pltf. 
was signed for a co. by the secretary, who was 
alleged to be their authorised agent. The agree- 
ment was made subject to the conditions of sale, 
& it was alleged that the vendors therein described 
referred to the co. The conveyance was prepared 
for execution when the co. was ordered to bo 


defence. — M cDonald v. Upper Canada 
Mining Co. (1868), 15 Ur. 551. — DAN. 


a. • — — - Agreement to refer dis- 
putes to arbitration.} — Indian Cos. Act, 
1882, s. 96, did not require that an 
agreement entered Into by a co. with a 
person who held a contract for the 
working of a portion of the co.’s 
business, to refer dispute which might 
arise between the parties to arbitration, 
should be under the seal of the co. — 
Ganges Sugar Works, Ltd. v. Nuri 
Miah (1915), I. L. R. 37 All. 273.— 
IND. 

b. Effect of seal.] — R undlk v. Mira* 
mioui Lumber Co. (1922), 70 D. L. R. 
713.— CAN. 

c. Proof of seal — Attendance of secre- 
tary A — Re Wright (David) & Co., Ltd. 
(1905), 39 I. L. T. 204.— IR. 



d. Company registered in United 
Kingdom — Affixing of seal by colonial 
agents.} — Under Cos. Seals Act, 1864, 
the affixing in the colony of the official 
seal for use in the oolony, by duly 
appointed agents of a co. registered 
in the United Kingdom, is equivalent 
to the affixing of the seal by the board 
of directors. — Re British Sc New 
Zealand Mortgage & Agency Co., 
p|i>. (1886), 4 N. Z. L. 11. 228.— N.Z. 

III. SECT. 31, SUB-SECT. 5.— 
A. (©)• 

_ . Proof of authority — General 
tioiWto of agent sufficient.}-— 
cnmHKoN Land Corpn. v. Ingham 



(1913), 25 W. L. R. 962; revsd. 24 
Man. L. R. 447; 10 W.W. R. 1252.— CAN. 

4179 ii. .] — A statute, 

providing that every contract made on 
behalf of the co. by any officer of the 
co., in general accordance with his 

{ lowers as such officer under the bye- 
aws of the co., shall bo binding upon 
the oo„ does not obviate the necessity 
of proof that the contract is one in 
general accordance with the powers 
of the officer. — Jones v. Henderson 
(1 885), 3 Man. L. It. 433.— CAN. 

4179 iii. — .] — Pltf. sold a 

buggy to the G. Co., which was in- 
corporated under Manitoba Joint- 
Stock Cos. Act, for the purpose of 
carrying on, amongst other things, a 
retail business in the sale of oysters, 
fish & poultry in Winnipeg. The sale 
was a conditional one, & pltf. took a 
note for the amount of the purchase- 
money signed " G. Co., T. H. Jones, 
Sec.-Treas.” The buggy was used in 
the business of the co. for the delivery 
of goods 6c soliciting of orders, although 
it waB sometimes used by the manager 
of the co. for pleasure driving. The 
note contained the provision that the 
property in the buggy & the right 
of possession should not pass from 
pltf. until payment of the amount in 
full. Deft, afterwards purchased the 
buggy from J., the manager of the 
co. He did not know that pltf. had 
uuy claim on it: — field: (1) the 
purcliaso of ilio buggy 6c the giving 
of the note for it. were within the 


corporate powers of the co. ; (2) in the 
absence of evidence to the contrary 
it should be presumed that the manager 
of the co. had authority to purcliaso 
the buggy & to sign the note therefor ; 
& the defence of purchase for value 
without notice could not prevail 
against pltf.’s title. — Boyce v. 
McDonald (1893), 9 Man. L. It. 297.— 
CAN. 

•. Contract ultra vires — Parol agree- 
ment of agent — Necessity for contract 
under seal, j — D oran v. Great Western 
Ry. Co. (1857), 14 U. C. R. 403.— CAN. 

f. .3 — The manager of a 

lumber co. gave written instructions 
to a logging superintendent to make 
contracts & hire assistants for cutting 
& delivering logs at their mill. The 
logging superintendent then con- 
tracted with pltf. for the cutting & 
taking out of lumber ; — Held : the 
instructions received by the logging 
superintendent from the m&nagor dia 
not authorise the contract made with 
pltf., 6c the logging superintendent as 
such had no power to make the con- 
tract. — Hedican v. Crow’s Nest Pass 
Lumber Co., Ltd. (1913), 19 B. O. R. 
416.— CAN. 

g. — — Agreement to sell * om- 
pany's assets— Power of directors to 
make — Delegation of power to com- 
mittee.] — A selling committee ap- 
pointed at a meeting of directors of a 
co., entered into an agreement, to 
which they affixed iho co.’h seal, 
nuroortimr to sell the co.'s assets to 
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Sect. 31. — Powers and liabilities of company: Sub - 
sect. 5, A. (c ), (d) j ( e)Af ), (o) & W>] 

wound up, & the liquidator repudiated the con- 
tract on the ground that the secretary was not an 
authorised agent for the purpose of sale : — Held : 
the allegations in the bill were sufficient to show 
that the secretary was the authorised agent for 
the purpose of executing the contract, within both 
the above Acts. — B eer v . London & Paris 
Hotel Co. (1875), L. R. 20 Eq. 412 ; 32 L. T. 
715. 

Annotations: — Refd. Cartwright v. Miller (1877), 36 L. T. 
398 ; ltossiter v. Miller (1877), 5 Ch. D. 648. 

4182. Contract ultra vires — Liability of directors.] 

— Directors having entered into a contract, ultra 
vires , & which was not binding on the co. : — Held : 
it could be neither specifically performed, nor 
could the ct. order them to .make good their 
representations. — E llis v . Colman, Bates & 
Husler (1858), 25 Beav. 662 ; 27 L. J. Ch. 611 ; 
31 L. T. O. S. 144 ; 4 Jur. N. 8. 350 ; 6 W. R. 360 ; 
53 E. R. 790. 

See, 7 tow, 1908 Act, s. 76. 

Contract by managing director with power to 
bind company — Contract in own name — Whether 
contract on behalf of company.] — See No. 3505, 
ante. 

(d) Proof of Contract 

Statement in prospectus.] — See No. 445, ante . 
Entry in minutes of directors’ meetings.] — See 

Nos. 3429, 3430, ante. 

Within Statute of Frauds.] — See, generally, Con- 
tract, Vol. XII., pp. 1 18 et seq. 

(c) By What Law Governed. 

4183. Company registered in England — Carrying 
on business abroad.] — By an agreement in writing 
executed at Johannesburg, in the South African 
Republic, & made between a co. having its regis- 
tered office in London, but carrying on business 
in South Africa, & a British subject resident at 
Johannesburg, the latter agreed to serve the co. 
as brewer or otherwise in its business carried on at 
Johannesburg & in the Colony of Natal & else- 


where in South Africa, & provision was made for 
his residence in Johannesburg. The agreement 
was framed in the English language & was in 
English form : — Held : the rights of the parties 
under the agreement ought to be governed by the 
law of the South African Republic. — South 
African Breweries, Ltd. v. Kino, [1900] 1 Ch. 
273 ; 69 L. J. Ch. 171 ; 82 L. T. 32 ; 48 W. R. 
289 ; 16 T. L. R. 172 ; 44 Sol. Jo. 228, C. A. 

See, generally. Conflict of Laws, Vol. XI., 
pp. 387 et seq . 

( / ) Contracts ultra vires. 

See, generally, Corporations, Vol. XIII., 
pp. 354 ct seq. 

4184. Contract under seal — No specific perform- 
ance.] — Primd facie all corporate bodies are 
bound by contracts under their common seal ; 
but this primd facie power to contract cannot be 
insisted on as to matters where from the nature 
of the corporate body or the object of its incor- 
poration, it is expressly or impliedly “ by reasonable 
inference,” prohibited from contracting. A con- 
tract as to such matters is ultra vires . — Shrews- 
bury & Birmingham Ry. Co. (Directors) v. 
North Western Ry. Co. (Directors) (1857), 
6 II. L. Cas. 113 ; 26 L. J. Ch. 482 ; 29 L. T. O. S. 
186 ; 3 Jur. N. S. 775 ; 10 E. R. 1237, H. L. ; affg. 
(1853), 4 De G. M. & G. 115, L. JJ. 

Annotations : — Consd. Eastern Counties Ry. r. Hawkes 
(1855), 6 H. L. Cas. 331 ; Hare v. L. & N. W. Ry. (1861), 
2 John. & H. 80 ; Riche v. Ashbury Ry. Carriage & 
Iron Co. (1874), L. R. 9 Exch. 224 ; Sun Bldg. Soc. v. 
Western Suburban Bldg. Soc., ft 921 ] 2 Ch. 83. Refd. 
Lancaster & Carlisle Ry. v. N. W> Ry. (1856), 2 K. & J. 
293 ; L. B. & S. C. Ry. v. L. & S. W. Ry. (1859), 4 Dc 
G. & J. 362 ; Charlton v. Newcastle & Carlisle & N. E. 
Ry. (1860), 34 L. T. (). S. 22 ; Taylor v. Chichester & 
Midhurst Ry. (1867), L. R. 2 Exch. 356 ; A.-G. v. G. E. 
Ry. (1879), 11 Ch. D. 449. Mentd. Richmond Water- 
works Co. & Southwark & Vauxhall Waterworks Co. 
v. Richmond Vestry (1876), 34 L. T. 480 ; Hire Purchase 
Furnishing Co. r. Richens (1887), 20 Q. B. D. 387. 

4185. Contract ex facie regular — Concealed pay- 
ment for unauthorised purposes.] — Where by con- 
tract, ex facie legal & regular, applt. co. purported 
to incur liability to resp. for railway construction 
in an amount which was in reality calculated to 
cover the amount of bonus & of price of issued 


deft.., who was given possession of the 
property. In an action brought for a 
declaration that the alleged sale did 
not bind the co., & for the delivery up 
of the assets, judgment was given as 
asked by pltf. : — Meld : t he agreement 
was understood to he subject to 
certain conditions which were not 
satisiled, &, even assuming that it was 
a com pie Uni agreement, the directors 
themselves had no power to make 
such an agreement, & even If they had 
such power they had no power to 
delegate it to a committee. — Peterson 
& Can wood Co-opkuative Assoc N., 
Ltd. v. Cook, 11923] 1 W. W. R. 1212 ; 
16 Sask. L. R. 281.— CAN. 

h. Extent of statutory au- 

thority.) - - E. was the agent of a 
co. in India, & he entered, it waK 
alleged on their bolialf, into a contract 
with pltfs. for sixty sets of ironwork 
for low-sided waggons. There was 
nothing to show that E. had been 
appointed under 20 & 21 Vic. c. 160, 
s. 54, nor was there any evidence of 
the extent of his power or authority. 
A specification of the contract differed 
from it, in that it stated the waggons 
to be covered waggons, & not low- 
sided waggons. The contract was 
not made under the seal of the co., 
nor was the ironwork ever accepted 
by the co, : — Held : assuming that E. 
had been appointed under sect. 54, 
with powers as large as in the ordinary 
course could be conferred upon him 
under that sect., the contract was not 


one by which, acting as such agent., 
he had power to bind the co. — • 
Stewart v. Scindf,, Punjab & Detjii 
Ry. Co. (1870), 5 B. L. R. 195.— IND. 

PART III. SECT. 31, SUB-SECT. 5.— 

A. (f). 

k. Trading corporation acquiring 

land — Without licence of Crown. V-~ 
In an action on a warranty of title 
brought by applts. as vendees of 
mining property in Lower Canada, 
against rospts. as the representatives 
of the vendor of applts.’ vendor : — 
Held: applts., as a trading corpn., 
were incapable by the law of the colony 
of acquiring lands without the licence 
of the Crown, which it was not alleged 
that applts. had obtained ; & therefore 
the sale having been invalid, the right 
to sue on the warranty did not arise.— 
OhauihEre Gold Mining Co. of 
Boston v. Desbarats (1873), 29 

L. T. 377; L. R. 5 P. C. 277. — CAN. 

l. Construction of charter — High 
of sawmill company to hire out tug- - 
For towage purposes. I— Where there is 
nothing in the charter of a eo. in- 
corporated for the purposes of a saw- 
mill manufacturing business which 
would prevent it purchasing & owning 
a steam tug for use incidental to such 
business, the co. can validly enter 
into contracts for towage to be done 
by the tug & hire it for suoh purposes. 
— Sewell v. British Columbia Tow- 
ing & Transportation Co. (1884), 
9 S. C. li. 527.— CAN. 


m. Contract not unthin “ general 
scope of company's objects.* 1 ] — There- 
fore a contract entered into by the 
managing director of a co. to carry on 
a new & different business from that, 
being carried on by the co. is ultra, 
vires the co. ; but a contract will not. 
be ultra vires simply because it involves 
an increased plant for its full perform- 
ance. — N ational Malleable Cast- 
ings Co. v. Smith’s Falls Malleable 
Castings Co. (1906), 7 O. W. R. 436; 
11 O. L. R. 22.— CAN. 

n. Meed under seal - - In what 
circumstances invalid .] — In order to 
invalidate a deed under the seal of 
an incorporated co. it must appear 
t hat it was prohibited by the Act or 
instrument incorporating the co., or 

| is so foreign from or inconsistent with 
i the purposes for which the co. was 
I incorporated that it is to be deemed 
as if it had been so prohibited. — P ower 
v. Hoky (1871), 19 W. II. 916.™ IR. 

o. Jiond fide contract — Terms of 
rescission.}- -A bond fide transaction 
with a co., impeachable only on the 
ground of being ultra vires , will be 
set aside only on the terms that both 
parties be restored to their original 
rights . — Re Irish Provident Assur- 
ance Co., Ltd., [1913] 1 I. R. 352. — 
IR. 

p. Consent of special general meet - 
ing not obtained.] — Deft. co. was 
formed in pursuance of an agreement 
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shares payable by agreement between reap. & 
all the shareholders of the co. irrespective of either 
actual or estimated cost of construction : — 
Held: (1) the contract was ultra vires the co. ; 
(2) a consent judgment obtained on the contract 
declaring resp.’s lien on the co.’s railway & other 
property, the question of ultra vires not having 
been raised either in the pleadings or on the facts 
stated, was of no greater validity than the contract. 

In a suit by the co. to set aside the contract & 
judgment : — Held : they must bo set aside on 
terms which were consented to of paying to resp. 
the balance due to him for construction on a 
quantum meruit , securing the amount thereof 
by bonds of the co. if & when issued, the whole 
to be taken by him subject to first & other charges 
in favour of sub-contractors & banks in advance 
to them who had acted on the faith of the judg- 
ment to which they were not parties without notice 
of the illegalities of the contract. — Great North- 
West Central By. Co., v . Ciiarlebois, [1899] 
A. C. 114 ; 68 L. J. P. C. 25 ; 79 L. T. 35, P. C. 

Annotations : — As to (1) Refd. A.-G. for Canada v. Standard 

Trust, Co. of Now York, 11911] A. C. 498. As to (2) Apld. 

St. Mary Islington, Vestry v. Hornsey U. C., [1900] 1 

Ch. 695. Refd. Cullen v. Elwin (1904), 20 T. L. R. 490. 

4186. Effect on judgment based on contract.] — 

Great North-West Central Ry., Co. v. Charle- 
bois, No. 4185, ante. 

See, generally, Judgments & Orders. 


to believe, after he ascertained who the purchaser 
was, that the director had concealed from the co. 
the fact of his sharing in the profit. An action 
by the co. against A. to recover the profit failed. — 
Lands Allotment Co., Ltd. v . Broad (1895), 
2 Mans. 470 ; 13 R. 699. 

Annotation : — Consd. Grant v. Gold Exploration & Develop- 
ment Syndicate, [1900] 1 Q. B. 233. 

(A) Rescission of Contract . 

See, generally, Contract, Vol. XII., p. 332 et 
seq. 

4189. Power of majority of shareholders — Shares 
acquired after valid contract entered into.] — An 

agreement, not in itself invalid, made by the 
majority of the shareholders, cannot be rescinded 
by resolutions passed by persons afterwards 
becoming shareholders, although they may then 
constitute the majority. — G reat Western Ry. 
Co. v. Birmingham & Oxford Junction Ry. 
Co. (1848), 2 Ph. 597 ; 5 Ry. & Can. Cas. 241 ; 
17 L. J. Ch. 243 ; 12 Jur. 100 ; 41 E. R. 1074, L. C. 

Annotations : — Refd. Eastern Counties Ry v. Hawkes (1855), 
5 H. L. Cas. 331 ; Bourgoin v. Compngnio du Ohemin de 
fer de Montreal, Ottawa et Occidental (1880), 5 App. 
Cas. 381. Mentd* West Cornwall Ry. v. Mowatt (1848), 
12 Jur. 407 ; Shrewsbury & Chester v. Shrewsbury & 
Birmingham Ry. (1851), 1 Sim. N. S. 410. 

4190. On ground of fraud — Of directors — Who 
may set up.] — A person entering into a contract 
with a co. cannot set up the fraud of the directors 


(g) Contracts in which Directors Interested . 

Contracts by directors with company.] — See, 
generally, Sect. 28, sub-sect. 4, D., ante. 

Limitation of voting rights on contract in which 1 
interested — At directors’ meeting.] — See Sect. 28, j 
sub-sect. 7, C. (c), ante. 

At company meeting.] — See No. 3802, ante. 

As disqualification.] — See No. 3479, ante. 

Where director takes secret profits — Liability of j 
director.] — See Sect. 28, sub-sect. 6, D. {d), ante. 

4187. Liability of company — Specific per- 

formance.] — Pltf. agreed to sell a colliery to a 
joint-stock co. for £8,000 in paid-up shares ; but j 
there was a private arrangement, not communi- j 
cated to the shareholders, that £2,500 of these ! 
should be given as a bonus to the directors : — 
Held : pltf. could not sustain a bill for specific 
performance. — Maxwell v. Port Tennant 
Patent Steam Fuel & Coal Co. (1857), 24 Beav. 
495 ; 53 E. R. 449. 

4188. Liability of contracting party — Where 

ignorant of director’s relation to company.] — In 

order to render a person who has entered into a 
contract with, but who stands in no fiduciary 
relation to a co., liable to the co. for giving a share 
of the profit he makes out of the contract to one 
of its directors, fraud must be proved. 

A director of a co. agreed with A. to find a I 
purchaser for an estate which A. had agreed to 
buy if A. would give him half the profit, & then 
induced the co. to buy the estate without- dis- 
closing his interest in the transaction. A. at 
the time of this arrangement did not know who 
the purchaser was likely to be, & had no reason 


to which he was a party against the co. 

M. agreed in writing to take shares in a co., 
the directors at the same time by a separate 
instrument agreed to pay M. £4,000 for services 
rendered. In an action for calls against M., the 
defence stated that the two transactions were 
made in pursuance of an agreement to issue shares, 
in breach of the co.’s arts., below par : — Held : 
the defence was untenable. — Odessa Tramways 
Co. v. Mendel (1878), 8 Ch. I). 235 ; 47 L. J. Ch. 
505 ; 38 L. T. 731 ; 26 W. R. 887, C. A. 

.] — See, generally, Misrepresentation & 

Fraud. 

On ground of mistake.] — See, generally, Mis- 
take. 

4191. Lack of independent advice.] — A syndi- 
cate formed a co. to buy certain property of the 
syndicate. The directors of the co. were the 
directors of the syndicate, & before a prospectus 
was issued, they entered into an agreement with 
the syndicate to buy the property. A prospectus 
was subsequently issued, which disclosed the fact 
that the directors were vendors, but contained 
misrepresentations of fact. The co. bought Ac- 
worked the property. Subsequently fresh directors 
were appointed, & they commenced an action 
against the syndicate for misrepresentation. The 
co. continued to work the property after the 
action had commenced : — Held : the co. were not 
entitled to rescission merely on the ground that 
the contract had been entered into without inde- 
pendent advice, & the working of the property 
by the co. had so altered the position of the parties 
as to deprive the co. of its right to rescission on 
the ground of misrepresentations contained in 


into which its members had entered, 
& for the purpose of acquiring certain 
inventions & patents which they had 
thereby agreed to purchase. It was 
providod by the agreement that its 
provisions should apply between & 
for the benefit of the parties as share- 
holders of the intended co., that 
Table A. of the Cos. Act, 1908, should 
be adopted as the co.’s arts, of assocn. 
subject to certain modifications, of 
which one was that the inventions & 
patent rights should not be sold until 


| a special general meeting had been 
1 called to determine the price. The 
memorandum of assocn. referred to tho 
agreement & stated where it was 
deposited. Pltf. wrote to tho co. 
asking for “ an option of the whole 
of the foreign patent rights ” of the 
co., & two days later the co.’s secretary 
replied that the directors accepted tho 
offer. The co. afterwards repudiated 
the contract on the ground that some 
of those who had dealt with pltf.’s 
offer were not directors. In an action 


for specific performance : — Held : pltf. 
must bo taken to have had notice of 
| the contents of tho memorandum & 

| arts, of assocn., including the requisites 
of a special general meeting of the co., 
& also of tho fact that in accepting 
pitf.’s offer two days after he had 
made it the directors had acted without 
the necessary authority ; pltf. must be 
non-suited. — Nicholson v. New Zea- 
land Gum Machines Co„ Ltd., [1919] 
N. Z. L. R. X.— N.Z. 
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the prospectus. — Lagunas Nitrate Co. v . 
Lagunas Syndicate, [1899] 2 Ch. 392 ; 68 L. J. 
Ch. 699 ; 81 L. T. 334 ; 48 W. R. 74 ; 15 T. L. R. 
436 ; 43 Sol. Jo. 622 ; 7 Mans. 165, 0. A. 

Annotations : — Mentd. Re National Bank of Wales, [1899] 
2 Ch. 629 : Merchants Fire Office v. Armstrong (1901), 
17 T. L. K. 709 ; Exploring Land & Minerals Co. v. 
Kolckmann (1905), 94 L. T. 234 ; Ammonia Soda Co. v. 
Chamberlain, [1918] 1 Ch. 266 ; Piercy v. Mills, [1920] 
1 Ch. 77. 

4192. Contract ultra vires — Contracting party 
with notice.]— Transvaal Lands Co. v. New 
Belgium (Transvaal) Land, & Development 
Co., No. 3111, ante. 

(i) Effect of Appointment of Receiver. 

Sec Sect. 34, sub-sect. 1, D. (d), post. 

(j) Effect of Winding up. 

See , generally , Sect. 36, sub-sect. 4, B. ( 0 ), post. 
On contracts of service.] — See Nos. 3528-3532, 
3588, ante. 

(k) Assignment of Contracts. 

4193. Personal contract — On formation of com- 
pany.] — Deft, contracted with K., a cake manu- 
facturer, to supply him with all the eggs of a 
specified quality “ that he shall require for manu- 
facturing purposes for one year,” K. undertaking 
not to purchase eggs from any other merchant 
during the year so long as deft, was ready to 
supply them. During the year K. transferred 
his business to a co., whereupon deft, claimed 
to be discharged from his contract, & refused to 
supply any more eggs either to K. or to the co. 
In an action brought by K. & the co., as co-pltfs., 
for breach of the contract : — Held : deft’s, contract 
was with K. personally, the benefit of it was not 
assignable, A- deft, was discharged from his 
obligation. — Kemp v. Baerselman, [1906] 2 
K. B. 604 ; 75 L. J. K. B. 873 ; 50 Sol. Jo. 615, 
0. A. 

Annotations : — Refd. Hubbard v. Weldon (1909), 25 T. L. 11. 
356 ; liusBoll v. Fryers (1909), 25 T. L. K. 414. 

On reconstruction of company.] — See No. 

7116, post. 

.] — See , generally , Contract, Vol. XII., pp. 

588 cl seq.y & No. 4028, ante . 

B. Contracts before Incorporation or Commencement 

of Business. 

(a) Whether Company Bound. 

Compare Bart IX., Sect. 12, sub-sect. 4, A., 
post; Part XIV., Sect. 2, sub-sect. 8, B., post. 

4194. Where company not incorporated — Ad- 
vances by bank for purchase of property — Lien of 
bank*] — A co. was formed by provisional agreement 


under six directors, for the purchase of certain 
salt-works, & for manufacturing & selling salt 
& other minerals. No deed of settlement was ever 
executed. The deed of purchase recited that 
£13,000, part of the amount arising from the paid-up 
shares of the co., had been paid as the purchase- 
money. That sum was applied to other purposes, 
& £11,000 was advanced by M. & Co., bankers, 
in respect of the purchase. They also made other 
advances. By a memorandum signed by five out 
of six of the directors, it was agreed on behalf of 
the co. that the advances should be repaid, & 
the title-deeds deposited with M. & Co., as an 
additional security : — Held : (1) M. & Co. had a 
lien upon the estate of the co., & the shareholders 
could not claim the benefit of the purchased pro- 
perty without discharging its burdens ; (2) under 
the circumstances the memorandum, though 
signed by five directors only, was binding upon 
the co . — Re Imperial Salt & Alkali Co., Ex p. 
Morrell (1853), 22 L. T. O. S. 194 ; 2 W. R. 122. 

4195. Contract before provisional registra- 

tion.] — A joint-stock co. completely registered 
under 1844 Act, is not liable upon contracts entered 
into by the promoters before provisional registra- 
tion. 

Pltf. was the principal promoter of the co., 

6 his salary had been settled by himself & two 
others, before the co. was provisionally registered, 
at £500 per annum , & the dispute was, whether 
the co., after complete registration, was bound to 
pay that sum. There was plea of payment of £50 
into ct. to cover the services rendered to the co. 
after its formation, which the jury found to bo 
sufficient. — Hutchison v. Surrey Consumers 
Gas Co., (1851) 11 C. B. 689 ; 3 Car. & Kir. 45 ; 

7 Ry. & Can. Cas. 158 ; 21 L. J. C. P. 1 ; 18 
L. T. O. S. 78 ; 138 E. R. 646. 

Annotations : — Refd. Sheffield Gas Consumers Co. v. Harrison 

(1853), 17 Bear. 294 ; Gunn v. London & Lancashire Fire 

Insoe. (1862), 12 C. B. N. S. 694. 

4196. Contract before complete registration. 

— A declaration stated that pltfs. were the pro- 
moters of ^joint-stock co. within 1844 Act, which 
was provisionally registered, & within twelve 
months of its provisional registration an agree- 
ment was entered into between pltfs. & P. & L. 
whereby pltfs. agreed to transfer to P. & L. on 
behalf of the co., all the interest of pltf.’s therein, 
& P. & L. on behalf of the co., agreed conditionally, 
on the co. being completely registered, that if 
pltfs. should, within six months, after the arrival 
in Australia, of the first steam-vessels, to be 
despatched by the co., commence business as ship- 
brokers at Sydney, pltfs. should be the ship- 
brokers of the co. at Sydney, & also that the co. 
should provide pltfs. with a free passage to the 
said colony by the first steam-vessel despatched 
by them. Averments — that the co. was com- 


PART III. SECT. 31, SUB-SECT. 5.— 

B. (a). 

Q. Whore company not incorporated 
— Conveyance of property. ] — Where 
property was conveyed to a co. under 
the name by which it was after- 
wards incorporated, but which had no 
legal existence at the time : — Held : 
nothing passed by the conveyance. — 
Lloyd t?. European & North 
America Uy. Go. (1878), 2 V. & B. 
191, — CAN. 

Confirmatory agreement after 
incorporation — Company not a party.] 
--Prior to the granting of defte.’ 
charter, S., who afterwards became its 
manager, made a verbal agreement 
with pltf. with reference to the land 
of pltf. Subsequently, & after a 
charter, a written agreement was 


prepared. The partios to it were pltf., 
of the one part, & B. & D., who were 
shareholders in tho co., of the other 
part. It was signed, “ D. C. B. Co., 
A. 8., manager,” but the co.’s name 
appeared in no other part of the 
document : — Held : the co. was not 
bound by the verbal agreement, 
bocause made previous to its charter, 
& therefore incapable of ratification : 
the oo. was no party to, Sc was not 
liable under, the written agreement. — 
Waddell v. Dominion City Brick 
CO. (1888), 5 Man. L. R. 119.— CAN. 

». Contract of employment — 

By provisional director — Acting within 
authority .] — Pltf. waB employed by one 
of tho provisional directors of deft. oo. 
to do certain work on behalf of the co. 
in advertising & promoting its under- 
taking. The e vidonoo established that 


this director was entrusted by the co- 
with the performance of the variouE 
duties necessary for the purpose oi 
promoting & furthering the under- 
taking, & that ,he did this, f tom time 
to time, without any specific instruc- 
tions from his co-directors at formal 
meetings of the board, everything 
being done in the most informal 
manner; but that they were fully 
cognisant of what he did, & of liif 
manner of doing it, & vested in him, 
either tacitly or by direct authorisa- 
tion, the right & authority to transacl 
the business of the oo. : — Held : pltf. 
was entitled to recover from the co. 
the value of his work. — Allen v. 
Ontahto & Rainy River Ry. Co. 
(1898), 29 O. R. 510.— CAN. 

t. Loan to promoter .] — A pro- 

moter of a joint-stock co. borrowed 
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pletely registered; that during the provisional 
registration of the co., the first steam-vessel was 
despatched by the directors to Australia ; that 
pltfs. were willing to have gone by it, but that the 
co. & their directors refused to permit pltfs. to 
go by that vessel : — Held : on demurrer, the 
completely registered co. was not liable on such 
a contract made by the provisionally registered 
oo. — P ayne v. New South Wales Coal & 

■ Intercolonial Steam Navigation Co. (1854), 
10 Exch. 283 ; 24 L. J. Ex. 117 ; 156 E. R. 450. 

Annotation : — Folld. Kelner v. Baxter (1866), L. R. 2 C. P. 

174. 

4197. Contract ultra vires company.] — 

A co. will not be bound by the contract of its pro- 
moters, where the thing contracted to be done 
is ultra vires the co. ; & to that extent Lord 
Cottenham’s doctrine, that a co. is bound by the 
engagements of its promoters, must be taken to 
be overruled. 

An agreement by the promoters of a railway to 
pay a sum of money to a landowner, through 
whose estate their line is to pass, for his counte- 
nance & support to the scheme, is ultra vires the 
co. when incorporated, & though adopted & acted 
on, will not be enforced against the co. — Shrews- 
bury (Earl) v. North Staffordshire Ry. Co. 
(1865), L. R. 1 Eq. 593 ; 35 L. J. Ch. 156 ; 13 
L. T. 648 ; 30 J. P. 435 ; 12 Jur. N. S. 63 ; 14 
W. R. 220. 

Annotations : — Distd. Taylor v. Chichester & Midhurst Ry. 

(1867), L. R. 2 Exch. 856. Refd. Mann v. Edinburgh 

Northern Tram. Co., [1893] A. C. 69. 

4198. Contract part performed.] — A 

written agreement was entered into between W. 
of the one part & D., as trustee for an intended 
co., to be called the N. Co., of the other part, 
that W., who was entitled to an agreement for a 
building lease from the Metropolitan Board of 
Works, should grant an underlease to the co., 
& that the co. Bhould erect the buildings. The 
co. Was registered on the following day. The 
memorandum did not mention the agreement, 
but the arts, adopted it & provided that the co. 
should carry it into effect. No fresh agreement 
with W. was signed or sealed on behalf of the co., 
but the co. took possession of the land, expended 
money in building, & acted on the agreement, 
which they considered to be binding on them. The 
co. failed to complete the buildings, & the Metro- 
politan Board re-entered. The co. being in course 
of winding up, the trustee in bkpcy of W. took 
out a summons to be allowed to prove for damages 
against the co. for their breach of the agree- 
ment : — Held : the agreement having been entered 
into before the co. was in existence, was incapable 
of confirmation, & the acts of the co., having 
evidently been done under the erroneous belief 
that the agreement between W. & D. was binding 
on the co., were not evidence of a fresh agreement 
having been entered into between W. & the co. 


on the same terms as the written agreement, 
there was therefore no agreement between W. & 
the co., & the summons must be dismissed. — 
Re Northumberland Avenue Hotel Co. (1886), 
33 Ch. D. 16 ; 2 T. L. R. 636 ; sub nom . Re North- 
umberland Avenue Hotel Co., Ltd., Bully’s 
Case, 54 L. T. 777, C. A. 

Annotations : — Distd. Howard v. Patent Ivory Manufactur- 
ing Co., Re Patent Ivory Manufacturing Co. (1888), 

38 Ch. D. 156. Folld. Bagot Pneumatio Tyre Co. v. 
Clipper Pneumatic Tyre Co., [1901] 1 Ch. 196; Steel 
Manufacturers’ Nickel Syndicate v, Soc. Generale d ’Explor- 
ations Coloniales Sc Consolidated Nickel Mines (1903), 

48 Sol. Jo. 178. Retd. Re Johannesburg Hotel Co. 
(1890), 6 T. L. R. 360 ; Bagot Pneumatic Tyre Co. v. 
Clipper Pneumatic Tyre Co., [1902] 1 Ch. 146 ; Barker 
v. Stlokney, [1918] 2 K. B. 356. Mentd. Lavery v . 
Pursell (1888), 39 Ch. D. 60S. 

4199. .] — Steel Manufacturers* Nickel 

Syndicate, Ltd. v. Socikte Generale d’ Explor- 
ations Coloniales & Consolidated Nickel 
Mines, Ltd. (1903), 48 Sol. Jo. 178, C. A. 

4200. Contract fraudulent — Company abor- 

tive.] — The owner of certain property agreed with 
a solr. & an accountant that if they should succeed 
in forming a co. to purchase the property at a 
valuation, he would pay them £1,500, besides 
their costs & expenses to be received from the co. 
The co. was formed, but proved abortive, & the 
purchase was never carried out, nor the £1,500 
paid. The agreement had not been disclosed to 
the subscribers of the memorandum, who were the 
only contributories. In the winding up : — Held : 
(1) though a co. is generally bound in equity to 
pay the expenses of its formation, & though, if 
the co. had adopted & carried out the purchase, 
they might, notwithstanding the fraud, have 
been bound to discharge such expenses, & their 
only remedy might have been to recover the £1,500, 
yet the co. having proved abortive, the fraud 
absolved them from any liability to pay the 
preliminary expenses, & also was a defence in 
equity to their legal liability for professional 
services rendered by the promoters after the co.’s 
formation ; (2) the claim of the valuer, against 
whom there was no imputation, for the valuation 
made by him by direction of the promoter’s, was 
legally only a claim against them, & as a claim 
against the co. it failed with theirs. — Re Hereford 
& South Wales Waggon & Engineering Oo. 
(1876), 2 Ch. D. 621 ; 45 L. J. Oh. 461 ; sub nom . 
He Hereford & South Wales Waggon & 
Engineering Co., Head & Walter’s Claims, 
35 L. T. 40 ; sub nom. Re Hereford & South 
Wales Wagon & Engineering Co., Walter 
& Head’s Claim, 24 W. R. 953, C. A. 

Annotations: — As to (1) Folld. Re Rotherham Alum & 
Chomioal Co. (1883), 25 Ch. D. 103. Expld. Re .English 
& Colonial Produce Co., [1906] 2 Ch. 435. Reid. Re 
Empress Engineering Co. (1880), 16 Ch. D. 125. Generally t 
Reid. Hume v . Record Reign Jubilee Syndicate (1899),' 
80 L. T. 404. 

4201. Benefit enjoyed by company — Ser- 

vices of solicitor.] — M. employed P. as solr. in 


money for the purposes of the co., 
giving his own note as security. The 
lender was informed at the time of the 
manner in which the loan was to be, 
& was applied : — Held : as the oo. did 
not exist at the time of the loan, it 
could not be the principal debtor, nor 
the borrower a mere guarantor: the 
latter was, therefore, primarily liable 
for repayment of the loan. — Clkrque v. 
HUMPHREY (1900), 31 S. C. R. 66.— CAN. 

a. Promissory notes signed 

by promoters — On behalf of projected 
company . ) — Promissory notes, payable 
to pltfis., were signed by defts., L. & 
F.» in tills way : ” F. 6)., Ltd., 
F. X. L., President, 1). F., Manager.*' 
At the time of the making of the notes, 


there was no such co. as " The F. Co., 
Ltd.” Afterwards, a co. was incor- 
porated under that name. Deft., F., 
& another man had been in business 
as partners, Sc became indebted to 
pltfs. Shortly before the above- 
mentioned notes were given, F. ap- 
proached the accountant of pltfs., Sc 
intimated, as the fact was, that he, 
F., & others, including L., wore about 
to form the F. Co., & desired that 
pltfs. should accept the obligations 
of that co. to meet the account against 
the partnership. Pltfs. agreed to 
that course; &, shortly afterwards, 
before the incorporation, pltfs. received 
the notes: — Held: the co. could not, 
after incorporation, ratify the notes or 
become liable for the indebtedness in 


s. 

any way short of a new contract.— 
Crank v. Lavoie (1912), 21 W. L. R. 
319 ; 2 W. W. R. 429; 22 Man. L. R. 
330.— CAN. 

b. Where company not registered 
— Right to recovery of damages for 
breach.}— In a suit brought by a joint- 
stock o o„ after registration, to recover 
damages for breach of a contract made 
with defts. before registration : — 
Held ; the contract was illegal under 
scot. 2 of Act XIX. of 1857, Sc not 
having registered prior to carrying on 
business, could not sue upon it.— 
GOjkrXt Trading Co., Ltd. v. 
TuiKAMjf Vifiui (1866), 3 Bom. O. C. 
45.— 1ND. 

c, .] — In an action of 
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the formation of a limited co. for the purpose 
of taking over M.’s business. The co. was formed, 
A the arts, provided that all expenses incurred 
about the formation of the co. should be paid by 
the co. After the co. was formed P. acted as 
its soli*., A M. was one of the directors. At a 
meeting of the directors, at which M. was present, 
P. asked for payment of his costs incurred about 
the formation of the co., A a conversation took 
place tending to show that the co. would undertake 
to pay them, but nothing appeared on the minutes. 
At a subsequent meeting a resolution was passed 
on the proposal of M. that a cheque for £39 should 
be given to P. in discharge of a certain part of 
these costs. The co. having been ordered to be 
wound up, P. carried in a claim for his bill of 
costs: — Held: (1) I*, could not maintain his 
claim on the ground that the co. having had the 
benefit of his services was bound to pay for them, 
as his services had been rendered on the retainer 
of M. ; (2) P. could not maintain his claim on the 
ground of novation, the conversation at the first 
meeting not being supported by anything in the 
minutes, A the subsequent giving of the cheque 
being capable of being referred to the obligation 
of the co. to indemnify M. against the costs in- 
curred in its formation, A so not being sufficient 
evidence of an agreement by the co. with P. to 
pay him. — lie Rotherham Alum A Ciiemicai 
Co. (1883), 25 Ch. D. 103 ; 53 L. J. Oh. 290 ; 50 
L. T. 219 ; sub nom . He Rotherham Alum A 
Chemical Co., Ltd., Ex p. Peace A Co., 32 W. R. 
131, C. A. 

Annotations : — As to (1) Ccnsd. lie English & Colonial 

Produce Co., [1906] 2 Ch. 435. Reid. Hume v. Record 

Reign Jubilee Syndicate (1899), 80 L. T. 404. Generally , 

Mentd. He Fireproof Doors, IJmncy v. Fireproof Doors, 

[1910] 2 Ch. 142. 

4202. — Preparation of memoran- 

dum & articles — Registration fees.] — A solr. on the 
instructions of persons who afterwards joined the 
board of a co. then about to be formed, prepared 
the memorandum A arts, of assocn. of the co. A 
paid the fees for its registration : — Held : (1) he 
was not entitled to recover from the co. the costs 
of the preparation of the memorandum A arts, of 
assocn. ; (2) inasmuch as the co. was under a 
statutory liability to pay the registration fees, he 
was entitled to recover those fees from the co. ; 
(3) the fact that a co. adopts A takes the benefit 
of services rendered under a contract entered 
into before its formation does not make the co. 
liable in equity to pay for those services . — Be 
English A Colonial Produce Co., Ltd., [1900] 
2 Ch. 435 ; 75 L. ,T. Ch. 831 ; 95 L. T. 850 ; 22 
T. L. It. 009 ; 50 Sol. Jo. 595 ; 13 Mans. 387, C. A. 

" Annotation ; — As to (2) Overd. He National Motor Mail 

Coach Co., Clinton's Claim, 11908] 2 Ch. 515. 

4203. -y Whether contract implied.] — 

A person who pays the registration A other statu- 
tory fees on the registration of a co. is in no better 
position than a person who has made any ordinary 


payment on behalf of the co., & is not entitled in 
the absence of some request by the co. to be 
repaid by the co. 

Be English & Colonial Produce Co., No. 4202, 
ante , overd . — Re National Motor Mail-Coach 
Co., Ltd., Clinton’s Claim, [1908] 2 Ch. 515 ; 
77 L. J. Ch. 790 ; 99 L. T. 632 ; 15 Mans. 362, 
C. A. 

See,' generally, Contract, Vol. XII., pp. 532, 
533. 

4204. Credit given to company for work 

executed.] — The promoters of a co. agreed to pay 
all expenses up to the first allotment of shares. 
The promoters ordered certain work to be done 
for the co., which was duly executed. The persons 
who performed the work sought to make the co. 
liable upon the ground that credit had been given 
to the co. for the work executed : — Held : the co. 
had not authorised the work to be done, A the claim 
must, therefore, fail, A there was no reason why 
the co. should not have the benefit of the work for 
which some one else had agreed to pay . — Re 
Phcenix Electric Light A Power Co., Ltd., 
Tuck’s Claim (1884), 1 T. L. R. 57. 

4205. Agreement to assign patent — 

Patent assigned after formation with notice of 
agreement.] — A patentee assigned letters patent 
to A. & B., who covenanted with him that they, 
their exors., administrators, A assigns would use 
their best endeavours to introduce the invention 
by granting licences or working the patent or 
selling it, A that the patentee should be entitled 
to receive £5 per cent, of all net profits, whether 
arising from royalties, sale, or otherwise, which 
should be received by A. A B. or the survivor 
of them, or the exors. or administrators of the 
survivor, their or his assigns, A that an account of 
profits should be rendered yearly to the patentee, 
A his share of profits paid to him by A. & B. A 
the survivor of them, A the exors. or administrators 
of such survivor, their or his assigns, with a proviso 
that after a sale had been made of the patent the 
interest of the patentee in the profits should 
cease, & a final account be come to. A. & B. had 
taken the assignment with a view to forming a co. 
to work the patent. The co. was formed & the 
patent made over to them. The patentee sued 
the co. for an account of profits. The co. demurred, 
on the ground that there was no privity between 
them A pltf., A that pltf.’s right, if any, was 
against A. A 13. only : — Held : pltf. could sue the 
co. for an account of profits, for that the stipula- 
tions of the assignment to A. A B. amounted to a 
contract that the owners for the time being of the 
patent should account for A pay to pltf. a share 
of profits unless a sale within the meaning of the 
deed was effected, A no person taking the patent 
with notice of this contract could refuse to give 
effect to it. — Werderman v. SociYtY GYnYrale 
D’ El6ctiucit6 (1881), 19 Ch. D. 246; 45 L. T. 
514 ; 30 W. R. 33, C. A. 

Annotations : — Expld. Bagot Pneumatic Tyro Co. v. Clipper 

Pneumatic Tyro Co., [1902] I Ch. 146. Consd. Barker 

v. Stickney, 11919] 1 K. B. 121. Refd. Dansk Rokybuffel 


dam ages against a firm of maim- j 
facturiug engineers at the instance ; 
of a co., pursuers averred that prior | 
to the date of registration of the co. j 
an agont of the co., had contracted j 
with defenders for the supply hy the 
latter of certain machinery, & that 
tho machinery supplied waB defective 
A had caused great loss to the co. : — 
Held : there was no title to sue as the 
contracting party could not linvo acted 
as agent of the co. before it was in 
existence. — Tinnevklly Sugar Re- 
fining Co., Ltd. v. Miuklees Watson 
& Yaryan Co., Ltd. (1894), 21 II. 


(Ct. of Bess.) 1009. — SCOT. 

d. Contract Ivy incorporated co. — 
“ Acting for itself d> on behalf of ” un- 
incorporated subsidiary companies — - 
Right of subsidiary company on in- 
corporation to enforce contract .] — In 
1908 an agreement was made between 
pltf. & C. eo., “ acting for itself & on 
bohalf of any cos. which are, or may, 
during the period of this agreement 
come, under their control or manage- 
ment/ * whereby C. co. undertook to 
purchaso the total quantity of ex- 
plosives required by them from pltf. 


at certain prices. This agreement was 
renewed from time to time & was in 
force at the date of the action. At the 
time when the agreement was made, 
there were several subsidiary cos. 
which entered into agreements with 
pltf. in identical terms. Deft. co. 
was incorporated in Nov. 1919, & was 
the only new venture coming under the 
control of the C. co. since 1908. In 
Jan. 1921, the C. co. sent an order to 
pltf. on deft. ’s behalf for certain 
explosives at the fixed price. In 
Apr. 1921, deft. co. passed a resolution 
adopting the above agreement. Pltf. 
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Syn&ikat Akt. v. Snell, [1908] 2 Ch, 127. Mentd. Aboulofl 
v. Oppenheimer (1882), 47 L. T. 702 ; Pilley v. Robinson 
(1887), 20 Q. B. D. 155. 

4208. Agreement by secretary — Purporting 

to be made with company.] — Star Corn Millers’ 
Society v. Moore & Co. (1886), 2 T. L. B. 751, 
C. A. 

4207. Where company not entitled to commence 
business — Provisional contract — 1900 Act, s. 6 (3).] 
— The word “ provisional ” in the above sect, 
means that the contracts made by a co. before 
the date at which it is entitled to commence 
business are to be read as if they contained a pro- 
vision that they shall not be binding on the co. 
unless & until it becomes entitled to commence 
business. It makes no difference whether a con- 
tract is preliminary or final or one in the course 
of carrying on the co.’s business ; & if a co. never 
becomes entitled to commence business no con- 
tract entered into by it is binding on it, & no one 
can sue in respect of any such contract. — Re 
Otto Electrical Manufacturing Co. (1905), 
Ltd., Jenkins’ Claim, [1906] 2 Ch. 390 ; 75 
L. J. Ch. 682 ; 95 L. T. 141 ; 54 W. B. 601 ; 22 
T. L. B. 678 ; 50 Sol. Jo. 616 ; 13 Mans. 301. 

Annotations : — Refd. lie Blair Opon Hearth Fumaco Co., 
[1914] 1 Ch. 390. Mentd. Moyers v. Honnell, [1912] 2 
Ch. 256. 

4208. .] — A co. incorporated 

under the Cos. Acts issued a prospectus inviting 
applications for shares in the co. & the moneys 
subscribed were paid into the co.’s bank. The 
co. neither then nor since had obtained a certificate 
from the Begistrar under sub-sect. 2 of the above 
sect., that they were entitled to commence business 
& never were so entitled. The bank claimed to 
be paid out of the moneys in their hands a certain 
sum for services rendered : — Held : as the bank 
must rely upon some contract with the co. & as by 
the above sect., a contract made by a co. before 
the date at which it was entitled to commence 
business was provisional only & not binding until 
that date, the bank were not entitled to be paid. 
— New Druce-Portland Co., Ltd. v. Blakiston 

1908), 24 T. L. B. 583. 

See , now , 1908 Act, s. 87 (3). 


Liability of promoter — On contract made before 
incorporation.] — See Sect. 1, sub-sect. 5, B., ante, 

(b) Ratification and Adoption . 

4209. Whether contract can be ratified.] — Where 
a contract is signed by one who professes to be 
signing “ as agent,” but who has no principal 
existing at the time, & the contract would be 
wholly inoperative unless binding upon the person 
who signed it, he is personally liable on it : & a 
stranger cannot by a subsequent ratification relieve 
him from that liability. 

A co. being projected for carrying on the business 
of an hotel, & purchasing the premises & stock of 
pltf., the following agreement was entered into, — 
“ Jan. 27, I860. To A., B., & C., on behalf of the 
proposed Gravesend ltoyal Alexandra Hotel Co. 
I hereby propose to sell the extra stock as per 
schedule hereto, for the sum of £900, payable on 
Feb. 28, 1866” (signed by pltf.). “We have 
received your offer to sell the extra stock as above, 
& we hereby agree to accept the terms proposed.” 
(Signed) “ A. B., & Co., on behalf of the Gravesend 
Boyal Alexandra Hotel Co.” The goods were 
handed over to the representatives of the pro- 
posed co., <fc were consumed in the business. The 
co. obtained a certificate of incorporation under 
1862 Act, on Feb. 20, but collapsed before the 
money was paid : — Held : A. B., & C. were 
personally liable on their agreement, as for goods 
sold & delivered ; no subsequent ratification by 
the co. could relieve them from that liability 
without the assent of pltf. — Kelner v. Baxter 
(1866), L. B. 2 C. P. 174 ; 36 L. J. C. P. 94 ; 15 
L. T. 213 ; 15 W. B. 278 ; sub nom. Kelmer v. 
Baxter, 12 Jur. N. S. 1016. 

Annotations; — Folld. Cullen v. O'Meara (1867), 15 W. It. 
1174. Apld. Melhado v. Porto Alegre lty. (1874), L. It. 
9 C. P. 503. Distd. Bpiller r. Paris Skating Rink Co. 
(1878), 7 Ch. D. 368 ; Hollman v. Pullin (1884), Cab. 
5C El. 254. Apprvd. Natal Land, etc., Co. v. Paulino 
Colliery Syndicate, [1904] A. C. 120. Refd. Scott v. 
Ebury (1867), L. It. 2 O. P. 255 ; McCaul v. Strauss (1883), 
Cab. 5c El. 106 ; Re Northumberland Avenue Hotel Co. 
(1886), 33 Ch. D. 16 ; Howard v. Patent Ivory Manu- 
facturing Co., Re Patent Ivory Manufacturing Co. (1888), 
38 Ch. 1). 156 ; Nichols v. Regent’s Canal Co. (1894), 


objected to supplying at these prices 
on the ground that the agreement 
referred only to cos. existing at tho 
date thereof 5c claimed a larger sum : — 
Held : the agreement meant that the 
C. co. undertook that deft. co. when 
it (same into existence would enter into 
tho contract, & pltf. undertook to enter 
into such a contract with deft. co. 
When deft. co. came into existence 
the right to claim from pltf. a contract 
in terms of that entered into with 
the C. co., 5c having adopted that 
contract, was entitled to the benefit 
thereof. — Kynoch’h, Ltd. v. Trans- 
vaal Silver 5c Bask Metals, Ltd., 
[1922] W. L. 1). 71.— S. AF. 

PART III. SECT. 31, SUB-SECT. 6.— 

B. (b). 

4209 i. Whether contract can he rati- 
fied.) — Vitlcan Iron Works v. Leary 
(1905), 1 W. L. R. 453. — CAN. 

4209 ii. .] — A co. cannot ratify 

anything that is done or any contracts 
made before it comes into existence. — 
Foley’s Creek Extended Co. v. 
Cutten 5c Faithful (1903), 22 

N. Z. L. R. 759.— N.Z. 

4209 iii. % ] — Persons cannot bon- 

tract on behalf of a co. which has not 
yet been formed, nor can such a con- 
tract become binding upon the co., 
nor can the oo. sue upon it by reason of 
ratification after the formation of the 
co. 

An agreement was made between 
agent 5c the guarantors of a projected 
po. for the cession of a minin g lease 


to the nominees of the guarantors. It 
was stipulated in the agreement that 
the guarantors should form themselves 
into a limited liability co., which was 
done. The trustees of tho co. sued for 
specific performance of tho agreement, 
the declaration after setting forth the 
above facts, further alleging that tho 
agreement had been incorporated in 
tho memorandum 5c arts, of assocn. of 
the co., which had been signed 5c 
executed by deft-., 5c that- “ by reason | 
of the premises the co. upon its forma- 
tion became entitled to all the rights 
5c benefits to which the guarantors were 
entitled under the agreement.” Ou 
exception : — Held : plus, must show 
on the face of the declaration how they 
became entitled to the rights 5c 
benefits of tho guarantors 5c in tho | 
absence of any allegation that pltfs.' 
were either tho cessionaries or nominees 
of the guarantors, it did not appear 
that they were the proper persons to 
sue. — O’Leary r. Harbord (1888), 5 
H. C. 1.— S. AF. 

4209 iv. .] — A co. is not liable on 

a contract purporting to be made on 
its behalf before its incorporation, 
nor can it validly ratify such a contract. 
To render it liable a fresh contract 
must be entered into after incorpora- 
tion. 

Prior to the incorporation of a co. a 
lease was executed purporting to be 
on behalf of tho co. After incorpora- 
tion the co. believing the lease to be 
binding on it took possession under the 
lease : — Held : the original contract 
was not binding on the oo., 8c the fact 


that the directors had erroneously 
acted uuder tho belief that it was did 
not constitute sufficient ground for 
establishing the formation of a new 
contract after incorporation; & an 
admission of ratification 5c adoption 
on the pleadings was immaterial. — 
Rand Trading* Co., Ltd. v. Lkwkf.- 
witbcii, [1908] T. S. 108. — S. AF. 

4209 v. .] — E. Bakery, Ltd., now 

in liquidation, was formed in 1917 with 
a capital of £2,000, of which £1,910 
was issued in fully paid-up shares to 
A. who owned tho bakery before it 
became a co., ostensibly in payment 
of valuable rights or property said to 
have been given by A. to the oo. The 
official manager in liquidation placed 
A. upon the list of contributories for 
£1,910 in respect of his shares. A. 
replied by producing a contract 
between himself 5c M., purporting to 
act on behalf of the co. which was at 
the time not in existence; later the 
oo. was said to ratify 5c empower ” 
this contract. The official manager 
now applied for an order directing him 
to make the call in terms of Law 19, 
1866, s. 27 ; — Held : the co. was unable 
to ratify a contract entered into on 
its behalf before its existence. — Re 
Excelsior Bakery, Ltd. (In Liquida- 
tion) (1919), 40 N. L. R. 364.— 
S. AF. 

4209 vi. .] — A co. can by adop- 
tion or ratification obtain the benefit 
of a contract made on its behalf before 
it came into existence where such con- 
tract has been made by a person act- 
ing individually 5c not as the agent of 
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C3 L. J. Q. B. 041 ; Hume v. Record Reign Jubilee Syndi- 
cate (1899), 80 L. T. 404 ; Keighley Maxsted v. Durant, 
11901] A. C. 240 ; Hickman v. Kent or Romney Marsh 
Sheep-Breeder’s Assoon., [19151 1 Ch. 881. Mentfl. Hugill 
v. Masker (1889), 58 L. J. Q. B. 171 ; Blyth e. Fladgate, 
Morgan v. Blyth, Smith v. Blyth, [1891] 1 Oh. 837 ; 
Thompson v. L. C. 0,, [1899] 1 Q. B. 840. 

4210. .] — A co. can ratify a contract which 

was made by its promoters when the co. was not 
in existence. — S piller v. Paris Skating Rink 
C o. (1878), 7 Ch. D. 368 ; 20 W. R. 456. 

Annotations : — Refd. Mason v. Harris (1879), 11 Ch. D. 97. 

He Empress Engineering Co. (1880), 16 Ch. D. 125. 

4211. » .] — A. & B. agreed with C. on behalf 

of a co. intended to be formed, that A. & B. should 
sell & the co. buy a certain business & it was a term 
of the agreement that sixty guineas should be paid 
to J. & P., solrs., for their expenses & charges in 
registering the co. The memorandum of assocn. 
adopted this agreement, & the directors subse- 
quently ratified it. An order having been made 
for winding up the co., J. & P. claimed to prove 
for the sixty guineas : — Held : the claim must be 
disallowed, for that the contract between A., B. & 
0„ having been entered into before the co. was in 
existence, could not by mere ratification be made 
binding on the co., & a contract between A. & 
B. &> the co., to which J. & P. were in no way 
parties, that the co. should pay money to J. & P., 
would not entitle J. & P. to proceed against the 
co. — He Empress Engineering Co. (1880), 10 
Ch. D. 125 ; 43 L. T. 742 ; 29 W. R. 342, C. A. 

Annotations: — Consd. Howard v. Patent Ivory Manufac- 
turing Co., lie Patent Ivory Manufacturing Co. (1888), 
38 Ch. B. 156. Reid. Clarke v. Birley (1889), 41 Ch. D. 
422 ; Hume v. Record Reign Jubilee Syndicate (1899), 
80 L. T. 404 ; Bagot Pneumatic Tyre Co. v. Clipper 
Pneumatic Tyre Co., [1902] 1 Ch. 146 ; lie English & 
Colonial Produce Co., [1906] 2 Ch. 435. Mentd. Lloyd’s 
v. Harper (1880), 16 Ch. D. 290 ; Jtie Flavoll, Murray v. 
Elavoll (1883), 25 Ch. D. 89 ; Gandy v. Gandy (1885), 
30 Ch. D. 57 ; Re Perkins. Poyser v. Beyfus (1898), 78 
L. T. 666 ; Affteteurs Reunis Soc. Anon. v. Leopold 
Walford (London), [1919] A. C. 801. 

4212. .] — Re Northumberland Avenue 

Hotel Co., No. 4198, ante . 

4213. .] — A co. cannot by adoption or 

ratification obtain the benefit of a contract pur- 
porting to have been made on its behalf before the 
co., came into existence. In order to do so a 
new contract must be made with it after its 
incorporation on the terms of the old one. — N atal 
Land, etc. Co. v. Pauline Colliery Syndicate, 
|1904] A. C. 120 ; 73 L. J. P. C. 22 ; 89 L. T. 
078 ; 11 Mans. 29, P. C. 

4214. Adoption — Effect ol resolution by directors 
— Whether contract binding on company created.] 

— The promoters of a co., before its registration, 
entered into an agreement with one B. to appoint 
him secretary to the intended co. for a period of 
five years on condition of his taking a certain 
number of shares. B. did so. He & all the 
promoters signed the memorandum & arts, of 
assocn., by the latter of which five of the pro- 
moters were appointed directors & power was 
given to the directors to enter into an agreement 
with B. in the terms of the previous agreement. 
The directors, after the registration of the co., 
merely passed a resolution confirming the previous 
agreement. Before the expiration of the period 
of five years the co. went into liquidation : — 
Held : the directors* resolution did not constitute 


the co. — McCullouh v. Fernwood 
Estate, Ltd., [19203 App. D. 204. — 
S. AF. 

•. Adoption — On whom burden of 
proof lies. ] — The promoters of a co. 
having entered into a simple contract 


a new contract, but was merely an attempt to 
ratify a contract made before the formation of the 
co., & this the co. could not do ; the mere sig- 
nature of the arts, by the parties to the previous 
agreement did not put B. In any better position, 
& as there was no binding contract with the co. 
for the appointment for five years, B. had no claim 
in the winding up for damages for the termination 
of his office as secretary, but had a claim by way 
of quantum meruit for such work as he had done. — 
Re Dale & Plant, Ltd. (1889), 43 Oh. D. 255 5 
69 L. J. Ch. 180 ; 61 L. T. 206 ; 38 W. R. 409 ; 

5 T. L. R. 585 ; 1 Meg. 338. 

Annotation : — Apld. Re Now British Iron Co., Ex v. 

Beckwith, [18981 1 Ch. 324. 

4215. Whether contractual relation 

between company & third party created.] — The 
adoption & confirmation by directors of a contract 
made before the formation of a co., by persons 
purporting to act on behalf of the co. & others, 
do not create any contractual relation between the 
co. & the other parties to the contract, or impose 
any obligation on the co. towards such parties. — 
North Sydney Investment & Tramway Oo. 
v. Higgins, [1899] A. C. 203 ; 08 L. J. P. 0. 42 ; 
80 L. T. 303 ; 47 W. R. 481 ; 15 T. L. R. 232 ; 

6 Mans. 321, P. C. 

4216. .] — Bagot Pneumatic 

Tyre Co. v. Clipper Pneumatic, Tyre Co., No. 
4017, ante . 

Compare Nos. 4205, 4211, ante . 

Effect of articles of association as contract.] — See 

Sect. 7, sub-sect. 5, ante. 

4217. Presumption of new contract by company 
— Employment of officer — Officer allowed to act.] 
— In 1859 R. was owner of a mine which he pro- 
posed to sell to a projected joint-stock co. On 
Feb. 12, 1859, there was a meeting of the pro- 
moters of the co., at which it was resolved that 
pltf. should be appointed captain of the mine at a 
certain salary “ such salary to commence at the 
completion of the contract with R.,” who was one 
of the promoters of the co. This resolution was 
communicated to pltf. On Mar. 9 the agreement 
for the sale of the mine to R. was executed. On 
Mar. 25, there was a meeting of the promoters of 
the co. at which the memorandum & arts, of assocn. 
were executed & a prospectus was approved of, 
which described pltf. as “ captain & local manager ” 
of the mine. On Mar. 28, the co. was registered 
under 1856 Act & Joint Stock Companies Act, 
1857 (c. 78). On Mar. 31, there was a meeting of 
the co. at which three directors were present, 
when the minutes of the meeting of Mar. 25 
were read & the prospectus approved at that 
meeting was “ submitted & approved.** Pltf. 
acted as manager of the mine, & in an action by 
him against the co. for his salary, the jury found 
that he acted for the co. & not for R. There was 
no conveyance of the mine to the co. ; — Held : there 
was evidence of th’e appointment of pltf. by the co. 
as manager of the mine, & he was entitled to 
recover for his service in such capacity. — 
Browning v. Great Central Mining Co. (1880), 

5 H. & N. 856 ; 29 L. J. Ex. 399 ; 157 E. R. 1423. 

Compare No. 4214, ante. 

4218. .] — -Pltfs. had incurred labour & 

expense in organising a scheme for certain exhibi- 
tion rooms, & had entered into negotiations with, 

6 sent the plans to, some of the promoters of a 


for the supply of goods to be used for 
the purposes of the 00 ., & the goods 
having been supplied after incorpora- 
tion ; in an action against the oorpn. : 
r-j Held : the original contract did not 
bind the co. when incorporated, 9c 


evidence of adoption had not been 
furnished by pltf. on whom the burden 
of proof was. — M'A ndrkw v. Irish 
Beet Sugar Co. (1858), 10 Ir. Jur. 
210 .- IR. 

f, Whether contractual re • 


Part III. — Companies under Companies (Consolidation) Act, 1908, etc. 039 


certain co., Sc offered to accept £2,000 for remunera- 
tion. The co. was formed, Sc by the arts, of agree- 
ment it was recited that pltfs. had incurred labour 
& expense in organising the exhibition rooms, Sc 
that it had been arranged with one of the promoters 
that he should pay them £2,000 when Sc so soon as 
the co. should be in a position to commence 
business. It was agreed that no expense should 
be incurred until 10,000 shares had been sub- 
scribed, Sc at least £2 a share paid thereon, Sc 
that if the co. was not in a position to carry on 
the undertaking before a certain day, then neither 
the promoters nor the officers of the co. should 
have any claim upon the funds of the co. & it 
was provided that when the shares were sub- 
scribed for Sc paid upon to the amount aforesaid, 
the directors should pay the above-mentioned 
promoter the sum of £2,000. Copies of the arts, 
of assocn. were sent to pltfs. The shares in the co. 
were subscribed for Sc the deposits were paid, but 
the co. was unable to obtain a site, & never actually 
commenced business : — Held : (1) on the evidence, 
the co. had adopted the agreement as to the pay- 
ment of £2,000 to pltfs. through the promoter ; 
(2) the performance of the agreement was not 
contingent on the actual commencement of 
business by the co. ; (3) pltfs. could maintain a 
suit against the co. Sc the directors, amongst whom 
was the promoter to whom the £2,000 was to be 
paid, Sc were not obliged to sue in the name of the 
promoter. — Touche v. Metropolitan Railway 
Warehousing Co. (1871), 6 Ch, App. 671. 

Annotations : — As to (1) Refd. Splller v. Paris Skating Rink 

Co. (1878), 7 Ch. D. 368. As to (3) Refd. Melhado v. 

Porto Alegre Ry. (1874), L. R. 9 C. P. 503 ; lie Empress 

Engineering Co. (1880), 16 Oh. D. 125. Generally , Refd. 

Bagot Pnemnatio Tyre Co. v. Clipper Pneumatic Tyre Co., 

[1902] 1 Ch. 146. Generally, Mentd. Gandy v, Gandy 

(1885), 30 Ch. D. 57. 

4219. Payment of solicitor’s out-of-pocket 

expenses.] — Be Rotherham Alum Sc Chemical 
C o., No. 4201, ante . 

4220. Former contract acted on — In belief 

of validity.] — Be Northumberland' Avenue 
Hotel Co., No. 4198, ante . 

4221. Contract for sale of business — Modification 
of terms.] — J. entered into an agreement with W., 
who purported to act on behalf of a co. about to 
be formed, to sell certain property to the co. The 
co. was formed shortly afterwards with a memo- 
randum & arts, of assocn. containing provisions 
for the adoption of the agreement by the directors 
on behalf of the co. with or without modification. 
At meetings of the directors at which J. was 
present, resolutions were passed adopting the 
agreement, accepting an offer of J. to take pay- 
ment of part of the purchase-money in debentures 
instead of in cash, Sc directing that the seal of the 
co. should be affixed to an assignment by J. to the 
co. of leasehold property comprised in the agree- 
ment, Sc to debentures to be issued to J. The 
assignment was executed by J. Sc sealed by the 
co. ; the debentures were issued to him, Sc the co. 
took possession of the leaseholds & carried on 
their business thereon. The co. was afterwards 
wound up, Sc the liquidator took from J. an 
assignment of other property comprised in the 
agreement : — Held ; there was evidence that a 
contract was entered into by the co. with J. to 
the effect of the previous agreement as subse- 
quently modified by the acceptance of debentures 
instead of cash, Sc there was, therefore, at the 
time when the debentures were issued, an existing 
debt due from the co. — H oward v. Patent Ivory 


lalim between company SI? vendor 
created .] — A oo. does not by its adop- 
tion of a contract of purchase made 


Manufacturing Oo., Be Patent Ivory Manu- 
facturing Oo. (1888), 88 Oh. D. 166 ; 67 L. J. Oh. 
878 ; 68 L. T. 395 ; 36 W. R. 801. 

Annotations : — Distd. Bagot Pneumatic Tyre Co. v. Clipper 
Pneumatic Tyre Co., [1902] I Ch. 146. Retd. Bagot 
Pneumatic Tyre Co. v. Clipper Pneumatic Tyre Co., [1901] 

1 Ch, 196 ; Barker v. Stickney, [1918] 2 K. B. 356. Mentd. 
He Pyle Works (1890), 44 On. I). 534 ; Page v. Interna- 
tional Agency & Industrial Trust (1893), 62 L. J. Ch. 610 ; 
Newton v. Anglo -Australian Investment Co.’s Debenture- 
Holders, etc., 11895] A. C. 244 ; Seligman v. Prince, [1895] 

2 Oh. 617 ; Re Russian Spratts Patent, Johnson v. Russian 
Spratts Patent, [1898] 2 Ch. 149. 

Novation.] — See, generally, Contract, Vol. XII., 
pp. 596 et seq. 

( c ) Effect of Articles , * 

4222. Contract confirmed in original articles.] — 

A contract made between the projector Sc the 
directors of a joint-stock co. provisionally regis- 
tered, but not in terms made conditional on the 
completion of the co., is not binding upon the 
subsequently completely registered co., although 
ratified Sc confirmed by the deed of settlement. — 
Gunn v. London Sc Lancashire Assurance Oo. 
(1862), 12 0. B. N. S. 694 ; 142 E. R. 1315. 
Annotations : — Apld. Kelnor v, Baxter (1866), L. R. 2 O. P. 
174. Refd. Star Corn Millers Hoc. v. Moore (1886), 2 
T. L. R. 620. 

4223. Appointment of secretary.] — Re 

Dale & Plant, Ltd., No. 4214, ante . 

Contract contained in original articles — Whether 
binding contract.] — See Sect. 7, sub-sect. 5, ante . 

4224. Provision in articles for new contract — 
Liability of promoters.] — Promoters cannot avoid 
the general equitable obligations recognised Sc 
enforced by provisions inserted in the arts, of 
assocn. ; Sc where, though a co. is formed as a 
private co., the intention throughout is to bring 
in outside cash shareholders, the situation is 
essentially identical with one in which the co. is a 
public co. 

In Jan. 1912, defts. entered into negotiations 
for the acquisition of a lease of certain premises, 
with a view to selling them to a co. which they were 
promoting, Sc which was registered as a private co. 
in Mar. 1912. The arts, of assocn., which were 
prepared on the instructions of defts., provided 
that the co. should forthwith enter into the agree- 
ment for purchase ; Sc this it did. The board of 
directors at the time was not an independent one, 
Sc defts. had not a legally binding agreement for 
the lease. The lease was, however, subsequently 
executed Sc assigned to the co. Outside cash 
shareholders were brought in, & ultimately an 
independent board was constituted. On Oct. 30, 
1912, the co. commenced an action against defts. 
for a declaration that they were liable as promoters 
to make good to the co. such part of the purchase- 
money of the property as was attributable to the 
benefit of the lease agreed to be granted to them, 
with consequential relief : — Held ; the provisions 
of the arts. & the registration of the co. as a private 
co. did not protect defts. against claims by it. — 
Omnium Electric Palaces, Ltd. v. Baines, 
[1914] 1 Ch. 332 r 83 L. J. Ch. 372 ; 109 L. T. 
964 ; 30 T. L. R. 213 ; 58 Sol. Jo. 218 ; 21 Mans. 
94, 0. A. 

(d) Liability of Person Contracting for Company . 

4225. Personally liable — Ratification by com- 
pany no relief.] — K elner v. Baxter, No. 4209, 
ante . 

4226. Loan raised for company.] — Defts., 

the promoters Sc directors of a railway co., obtained 


before its formation by persons pur- 
porting to act on itslbehalf incur any 
contractual relation with or obliga- 


tion to the vendor. — N orth Sydney 
Investment & Tramway Co., Ltd. 
v. Higgins, [18993 A. C. 263. — AUS. 



Companies. 


640 


Sect. 31. — Powers and liabilities of company: Sub- 
seat. 5, B. ( d ) cfc C .] 

an advance of £500 from a bank, upon terms 
expressed in a letter, by which the bank were 
requested to allow the directors of the railway co. 
to draw to the extent of £1 ,000, to be repaid out of 
the calls on shares. At that time the Act con- 
stituting the railway co. had not been passed, & the 
£500 was borrowed to pay the fees necessary to 
its passing. The Act contained a clause providing 
for the payment by the co. of its expenses. After 
the Act was passed there was a resolution of 
the directors confirming the loan of £500, & the 
bank debited the railway co. in their accounts with 
the loan, & brought an action for it against the 
co., in wliich judgment was obtained ; but there 
being no property of the co. to satisfy such judg- 
ment, the bank sued defts. for the repayment 
of the loan. No shares in the co. had ever been 
allotted, nor any call made, though more than three 
years had elapsed since the passing of the Act : — 
Held : as the railway co. were not in existence 
when the money was advanced, the £500 was 
advanced on the personal liability of defts., & 
defts. had not been exonerated from such liability 
by what had been done after the passing of the 
Act, or by the fact that no call had been made. — 
Scott v. Ebury (Lord) (1807), L. It. 2 C. V. 255 ; 
30 L. J. 0. I\ 161 ; 15 L. T. 500 ; 15 W. It. 517. 

Annotations : — Consd. Coutts v. Irish Exhibition in London 

(1890), 63 L. T. 489. Mentd. Blyth v. Fladgato, Morgan 

v. Blyth, Smith v. Blyth, [1891] 1 Ch. 337. 

4227. Advertising on behalf of company — 

Prospectus.] — E. W. P., the secretary of a co. not 
yet registered, gave an order signed “ E. W. P., 
secretary pro tem .,” for advertising the prospectus 
of the co. in a newspaper : — Held : as the co. was 
non-existent till registered, the secretary was 
personally liable for the expenses of advertising. — 
1 1 opcroft v. Parker (1807), 10 L. T. 501 ; 15 
W. It. 842. 

Compare Part IX., Sect. 12, sub-sect. 4, A., post . 

C. Negotiable histruments. 

See, now , 1908 Act, ss. 63 (3), 77. 

4228. Power to issue — General rule.] — (1) A co. 
was formed under 1802 Act, for the purpose of 
purchasing a concession from a foreign govt, for 
the construction of a railway, & forming a society 
anonyme to make the railway. The memorandum 
stated that in order to attain their main object 
the co. might do in England, or Peru, or elsewhere, 
whatever they thought incidental or conducive 
thereto. The arts, gave the directors power to 
do all things, & make all contracts wliich in their 
judgment were necessary & proper for the purpose 
of carrying into effect the object mentioned in the 
memorandum : — Held : the 1802 Act does not 
confer on all cos. registered under it a power of 
issuing negotiable instruments ; such a power 
exists only where, upon a fair construction of 
the memorandum & arts, of assocn. it appears 
that it was intended to be conferred. Such a 
power existed in the present case, for although 
it could not be inferred from the nature of the 
business of the co., it was conferred by the above 
general words in the memorandum & arts. . 

(2) The knowledge of a director that bills 


indorsed for value to his co. were bills which had 
been accepted for the accommodation of the 
drawer, the director not having been concerned 
on behalf of his co. in the transaction in which the 
bills were indorsed to them, did not affect the co. 
with the notice of the fact of their being ac- 
commodation bills. — Peruvian Rys. Co. v. 
Thames & Mersey Marine Insurance Co., Re 
Peruvian Rys. Co. (1807), 2 Ch. App. 017 ; 30 
L.J. Ch. 804 ; 16 L. T. 644 ; 15 W. R. 1002, L. JJ. 

Annotations : — As to (1) Distd. Atkins v. Wardle (1889), 
58 L. J. Q. B. 377. Refd. Guinness v. Land Corpn. of 
Ireland (1882), 22 Ch. D. 349. Generally. Mentd. Re 
Imperial Silver Quarries Co. (1868), 16 W. R. 1220 ; 
Re General Co. for the promotion of Land Credit (1870), 
5 Ch. App. 367, n. ; Kenny’s Patent Button-Holeing Co. 
v. Somervell & Lutwyehe (1878), 38 L. T. 878. 

4229. Under constitution of company — 

Construction.] — The deed of settlement of a regis- 
tered joint-stock co. contained a provision that the 
directors might issue a promissory note or accept 
a bill of exchange for the balance of a certain 
debt, not exceeding' £1,000. The directors ac- 
cordingly issued a note for £1,000, but afterwards 
accepted A gave several bills, in place of the note, 
for smaller sums amounting together to £1,000 
& interest* up to the time at which they were to 
become due : — Held : the accepting of the bills 
was within the authority given by the deed. — 
Thompson v. Wesleyan Newspaper Assocn. 
(1849), 8 C. B. 849 ; 19 L. J. V. P. 114; 14 
L. T. O. S. 487 ; 137 E. R. 742. 

Bill payable at less than two months — 

Whether infringement of monopoly of Bank of 
England .] — See Bankers & Banking, Vol. III., 
pp. 132, 133, Nos. 70-78. 

4229a. Debenture notes.] — By the deed of 

! settlement of a co., unregistered, it was provided 
i that the trade or business of the co. should be that 
| of bankers or of banking, including the making & 

| issuing of bank notes & bills payable on demand, 

| after sight, after date, or otherwise ; & the making 
] of loans & advances on real & personal estate in 
very full terms ; & the discounting of bills of 
exchange, etc. ; & the borrowing or taking up 
money at interest on receipts on inland or foreign 
bills of exchange or promissory notes, bonds, 
debentures, deposit receipts, or other obligations 
as should from time to time he deemed expedient ; 
with very large powers to the directors of conver- 
sion, reinvestment, & varying of securities, in 
acting as agents for other companies, & private 
individuals, at home or abroad, & in doing & 
performing any other business or acts of agency 
which the directors might direct or approve. The 
capital of the co. was to consist of 20,000 shares of 
£50 each. After the execution of the deed of 
settlement, one of the directors, having obtained 
powers of attorney & commission from the others, 
went to Australia, & entered into very large 
speculations with moneys raised by means of 
debenture notes of the bank. These notes were 
in this form : “ We, the directors of the R. Bank, 
etc., for ourselves, & the other shareholders, 
jointly & severally promise to pay to W. or bearer 
! the sum of £ — , for value received on account of 
I the co.” The notes were signed by the secretary, 
by one of the directors, who was chairman, & by 
two other directors. Prior to & during the issue 
of these notes three calls only of £5 each were 


PART III. SECT. 31, SUB-SECT. 5.— C. 

g. Power to indorse — Guarantor 
company an interested party.}— 'A co. 
indorsed a promissory note guarantee* 
Ing the payment of goods already 
delivered to a second co. t in which the 
Jlrst co. held shares, of which it was a 


large creditor, & upon whose effects 
it held a blanket mtge. The memo- 
randum of assocn. of the first co. did 
not specifically include power to 
guarantee the payment of the obliga- 
tions of others, or to undertake primary 
liability therefor. In an action against 
the first co, for the balance due on the 


promissory note : — Held : even in the 
event of deft, co.’s interests being 
served by indorsing the note, the 
indorsement was ultra vires of the co. — 
Carter Dewar Crowe Co., Ltd. v. 
Columbia Bitulithic Co., Ltd. (1914), 
20 B. C. It. 37. — CAN, 
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paid up, & those only on a small portion of the 
shares. In their statement to the shareholders 
the directors stated that large sums had been 
remitted to Australia, Sc that large sums were out- 
standing on the security of sheep, cattle, horses, 

Sc agricultural produce in the colony. The co. 
being in a course of winding up, & the claims of 
holders of the above debenture notes to the amount 
of nearly £300,000 having been allowed by the 
master, his decision was appealed from : — Held : ! 
(1) the directors had power under the deed to bind 
the co. by the issue of the notes ; (2) the notes 
were so framed as to form a contract binding on 
the co. ; (3) there was no proof of misstatement j 
to or fraud upon the shareholders. — He Royal j 
Bank of Australia, Ex p. Walker (1854), 23 ; 
L. T. O. S. 74 ; 2 W. R. 383 ; sub nom. Re Royal j 
Bank of Australia, Ex p. Walker, Galloway’s 
Case, 18 Jur. 885. 

4230. Whether company bound— Acceptance of j 
bill by directors — Authority of directors.] -A bill i 
was drawn by one of the directors of a co., upon 
himself Sc the other directors, payable to his order, I 
Sc accepted by another director as chairman to j 
the co. : — Held : the body of directors were not 
liable to be sued on the bill ; the right of one ; 
director to draw a bill upon the rest, Sc the power 
of one director to accept a bill for himself Sc the ■ 
others, is not a right or power implied by law, like j 
that which belongs to a member of an ordinary j 
partnership ; but the right must depend upon the j 
powers given by the charter or deed or agreement, j 
under which the co. is established, or some other | 
agreement between the parties ; &, further, the 
pltf. who seeks to enforce payment of the bill 
must show the existence of such a power. — 
Bramah v. Roberts (1837), 3 Bing. N. 0. 903 ; 3 
Hodg. 191 ; 5 Scott, 172 ; 6 L. .T. C. P. 346 ; 132 
E. R. 682. 

4231. .] — A bill of exchange was 

drawn by Richard Parker, addressed “ To the 
directors of the Imperial Salt & Alkali Co.,” & 
accepted in the following form, “ Accepted, 
payable at, etc. Richard Parker, manager. J. R., 
J. P., R. G., directors.” The payee brought 
assumpsit against the three defts., who were 
directors of this joint-stock trading co., but did 
not sign the acceptance ; J. R. & J. P., who were 
directors, & signed ; Sc Richard Parker. J. R., 
.1. P., & Richard Parker, suffered judgment to go 
by default. Richard Parker was a shareholder 
Sc officer of the co. The jury found that Richard 
Parker did not sign as acceptor, but only as 
“manager”: — Held: (1) the action could not 
be maintained against defts. individually ; (2) nor 
against the five defts. who were directors, Sc 
Richard Parker as shareholder ; there being no 
implied authority in the directors to bind the co. — 
Bult v. Morrell (1840), 12 Ad. & El. 745 ; 10 
L. J. Q.B. 52; 5 J. P. 224 ; 113 E. R. 996. 

Annotations: — As to (2) Distd. Bottomley v. Fisher (1862), 

1 H. & C. 211. Held. Li udus v. Bradwell (1848), 17 

L. J. C. P. 121 : Owen v. von Ulster (1850), 16 L. T. O. S. 

194. 

4232. .] — The directors of a 

general trading co., part of whose business was to 
accept bills of exchange, & whose arts, conferred 
the most extensive powers of management on 
the directors, passed a resolution authorising the 
chairman to accept bills drawn on the co. by L., 
upon L.’s depositing securities to a certain amount. 
The chairman accordingly accepted the bills, & L. 
deposited some securities, but not nearly to the 
specified amount. The directors by resolution 
affirmed the transaction, but it did not appear 
that they knew that the requisite amount of 

j. — VOL. IX. 


securities had not been deposited. The bills 
were entered in the books of the co., So treated as 
binding on them. On the co. being wound up, a 
bond fide holder of some of the bills claimed to 
prove : — Held : the proof ought to be admitted, 
for that the bills were binding on the co., as they 
had been accepted modo et formd by the authority 
of the board of directors, Sc the provision as to the 
deposit of securities was a collateral matter, into 
the observance of which a holder of the bills was 
not bound to inquire . — Re Land Credit Co. of 
Ireland, Ex p . Overend, Gurney So Co. (1869), 

4 Ch. App. 460 ; 39 L. .T. Oh. 27 ; 20 L. T. 641 ; 17 
W. R. 089, L. JJ. 

Annotations : — Consd. Sc Distd. Premiw Industrial Bank v. 

Carlton Manufacturing Co. & Crabtree, 11909] 1 K. B. 

106. Apld. Dey v. Pullinger Engineering Ck)., [1921] 

1 K. B» 77. Held. Re County Palatine Loan & Discount 

Co., Cartmell’H Case (1874), 9 Ch. App. 691. 

Directors acting ultra vires .] — See 

Agency, Vol. I., p. 663, No. 2782. 

See , also , No. 4236, post. 

4233. Promissory note — Signed by directors 

Sc secretary.] — In an action against a joint-stock 
co. upon a promissory note, the declaration stated, 
that the co. was completely registered ; that one 
P. & one L., then being two of the directors of the 
co., made their promissory note, Sc thereby 
promised, on behalf of the co., to pay to pltf., or 
his order, £32 4 s. 9 d., the balance of pltf.’s account 
due from the co. ; which note was then signed by 
P. Sc L., & was then made by them, Sc in their 
names, & on behalf of the co., Sc then was & is 
expressed by them to be made on behalf of the co., 
Sc was then countersigned by the secretary of the 
co. ; & thereupon the co., in consideration of 
the premises, then promised pltf. to pay him the 
amount of the note according to the tenor Sc effect 
thereof : — Held : bad on general demurrer. — 
Thompson v. Universal Salvage Go. (1848), 
1 Exch. 694 ; 5 Dow. & L. 380 ; 17 L. J. Ex. 118 ; 
154 E. R. 295. 

4234. Compliance with com- 

pany’s regulations.] — An instrument issued by a 
co., completely registered pursuant to 1844 Act, 
in this form, “ Sea, Fire, Life Assurance Co. To 
the cashier, Thirty days after date credit Mrs. A., 
or order, with the sum of £311 9 s. 0 d. 9 claims per 
‘ Susan King,’ in cash, on account of this corpn.,” 
& signed by two of the directors of the co. : — 
Held : to be a promissory note, & binding on the 
co., notwithstanding it might not have been 
drawn strictly pursuant to the provisions of the 
deed of settlement, so as to be binding upon the 
shareholders. — Allen v . Sea, Fire & Life 
Assurance Co. (1850), 9 C. B. 574 ; 19 L. J. C. P. 
305 ; 15 L. T. O. S. 91 ; 14 Jur. 870 ; 137 E. R. 
1015. 

Annotations ; — Held. Lind us v. Melrose (1858), 27 L. J. Ex. 

326. Mentd. R. v. Kay (1870), L. R. 1 C. C. R. 257. 

Banking company .1 — See Bankers Sc 

Banking, Vol. III., p. 145, Nos^. 158-160. 

4235. Compliance with statutory require- 

ments.] — A bill of exchange, drawn on a completely 
registered joint-stock co. by its corporate name, 
was accepted by two of the directors of the co., 
as follows : — “ Accepted J. B. Sc E. N., Directors 
of the C. Co. appointed by resolution to accept this 
bill.” The bill was sealed with the corporate seal, 
having the corporate name of the co. circumscribed, 
Sc was countersigned by the secretary. In an 
action upon the bill against the co . : — Held the 
bill sufficiently expressed upon the face of it that 
it was accepted on behalf of the co., within 1844 
Act, s. 45, Sc the co. were liable upon the bill. — 
Edwards v . Cameron’s Coalbrook Steam Coal 

t T 
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Sect. 31 . — Powers and liabilities of company: Sab - 
sect. 5, C. & D. ; sub-sect. 6 t A. (a).] 

& Swansea & Loughor Ry. Co. (1851), 6 Exch. 
2(59; 16 L. T. O. S. 465 ; 155 E. R. 542. 

,] — gee, further , Agency, Vol. I., 

pp. 647, 648. 

4236 . Person acting under authority — 

Director without authority.] — Certain bills of ex- 
change drawn on a limited co. were accepted by 
one of its directors in the co.’s name, the bills 
being signed by the director. The co. received 
no part of the proceeds of the bills nor any con- 
sideration for the acceptances, which, although 
the director had no fraudulent intention, were in 
fact in fraud of the co. Pltfs. were holders in due 
course of the bills. Among the objects of the co. 
as defined by its memorandum were the drawing, 
making, accepting, indorsing, & discounting of 
bills & promissory notes, & the directors were 
authorised to delegate any of their powers to 
committees consisting of such members of their 
body as they thought fit. Before the date of the 
acceptances a resolution had been passed by the 
directors requiring all bills of exchange to be 
signed by one director & countersigned by the 
secretary. 1 n an action against the co. as acceptors 
to recover the amount of the bills : — Held : as the 
director had no authority in fact to accept the bills 
of exchange, lie was not, in accepting them. 
“ acting under the authority of the co.” within 
1862 Act, s. 47, & therefore the co. was not liable 
upon the bills. — P remier Industrial Bank, Ltd. 
v. Carlton Manufacturing Co., Ltd., & Crab- 
tree, Ltd., [1909] 1 K. B. 100 ; 78 L. J. K. B. 
103 ; 99 L. T. 810 ; 25 T. L. R. 17 ; 16 Mans. 22. 

Annotation: — Dbtd. I)oy v. Pullinger Engineering Co., 
f 11)21] IK. B. 77 

See, also, Sect. 28, sub-sect. 5, C. (i), ante; 
Agency, Vol. I., p. 063, No. 2782. 

4237. Managing director.] — The 

arts, of assocn. of a co. empowered the directors 
to authorise one of their body as managing 
director to draw bills of exchange on behalf of the 
co. The managing director drew a bill on behalf 
of the co. without having in fact received any 
authority from the directors to draw bills. In 
an action on the bill against the co. as drawers : — 
Held : the managing director, in drawing the bill 
on behalf of the co., was a “ person acting under 
its authority ” within 1908 Act, s. 77, & the co. 
was liable. As by the constitution of the co. the 
managing director might have been authorised 
to draw the bill, a person taking the bill in due 
course was entitled to assume that he had authority 
in fact.-— D ry v. Pullinger Engineering Co., 

{ 1921] 1 K. B. 77 ; 89 L. J. K. B. 1229 ; 324 L. T. 
534 ; 37 T. L. R. 10, 1). C. 

Sec, further , Agency, Vol. I., pp. 309 et seq. ; 
Bills of Exchange, Promissory Notes & 
Negotiable Instruments, Vol. VI., pp. 90-98. 

Or signatory.] — See Agency, Vol. I,, pp. 

043 et seq. 

Signature by procuration.] — See 

Bills of Exchange, Promissory Notes & 
Negotiable Instruments, Vol. VI., pp. 109 et seq. 

4238. Signature — Cheque — Regulations of com- 
pany — Whether directory or mandatory.] — By 
the deed of settlement of a joint-stock co., ah ! 
cheques on the bankers were to be signed by three I 
directors : — Held : this was directory & not 

^ therefore, the directors were en- 
titled to be allowed any sums drawn from the 
bankers by cheques not properly signed, if bond 
jiae applied for the purposes of the trade. — 
He Norwich Yarn Co. # Ex p. Bignold (1856), 


22 Beav. 143 ; 25 L. J. Ch. 601 ; 27 L? T. O. S. 
323 ; 2 Jur. N. 8. 940 ; 4 W. R. 619 ; 52 tP l R. 
1062. 

Annotations : — Befd. Be Catholic Publishing 8c Bookselling 3 
Co. (1864), 3 New Rep. 551. Hentd. Darke v. Williamson 
(1858), 22 J. P. 705 ; Be Electric Telegraph Co. of Ireland, 
Troup’s Case (1860), 29 Beav. 353 ; Be Professional Life 
Assce. (1867), L. It. 3 Eq. 668. 

.] — See, generally , Bankers & 

Banking, Vol. III., pp. 230 et seq. 

4239. Authority — Whether bank bound 

to inquire.] — Bankers who have funds of a co., 
formed under 1802 Act, in their hands may, 
acting bond fide, lawfully honour the cheques of the 
directors of the co., signed according to a form 
previously sent into the bank, without being bound, 
previously, to inquire whether the persons pre- 
tending to sign as directors have been duly 
appointed to office, in conformity with the provi- 
sions of the memorandum & arts, of assocn. — W., 
in concert with some friends & dependents of his, 
started a co. called a mining co. The memo- 
randum & arts, of assocn. were registered. Sub- 
scriptions were obtained from persons becoming 
shareholders, & these subscriptions were paid into 
a bank, which had been described in the prospec- 
tuses of the co. as the bank for the co. The bankers 
received a formal notice, signed by a person who 
described himself as the secretary of the co., that 
they were to pay the cheques signed by “ either 
two of the following three directors/’ & counter- 
signed by himself, in accordance with a 4 4 Resolu- 
tion passed this day ; ” & the names of the three 
persons described as directors, & their signatures, 
were enclosed with the “ Resolution.” The 
bankers from time to time, while the business of 
the co. appeared to be going on, received cheques 
signed & countersigned as described, & duly 
honoured them. When the fund had been almost 
entirely drawn out, the co. was ordered to be wound 
up. It then appeared that there never had been a 
meeting of shareholders, nor any appointment of 
directors, or of a secretary, but that the persons 
who had got up the co. had treated themselves as 
directors & secretary, & appropriated the money 
obtained from the subscriptions : — Held : the 
official liquidator could not recover from the 
bankers the amount of the cheques which, under 
the circumstances disclosed in the case, they had 
thus bond fide paid. — Mahony v. East Holyford 
Mining Co. (1875), L. R. 7 H. L. 869 ; 33 L. T. 

383, H. L. 

Annotations : — Apld. County of Gloucester Bank v. Rudry 
Mertlm* Steam & House Coal Colliery Co., [1895] 1 Ch. 

629. ^ Consd. Pacific Coast Coal Mines v. Arbuthnot, 

[1917] A. C. 607. Refd. Sharpe v. Brighton & Dyke Ry. 

o S* ? 8 v ' T ower Galvanizing Co., 

(1901) 2 K. B. 314 ; Whitechurch v. Cavanagh, [1902] 

A. C. 117 ; Ruben v. Great Fingall Consolidated, [1904] 

? J^ D B U 712 i %y Engineering Co., [1921] 

1 K. B. 77. Mentd. He Staffordshire Gas & Coke Ck>., Exp. 
Nicholson (1892), 66 L. T. 413 ; Tyne Mutual Steam- 
ship Insce. Assocn. v. Brown & Partners (1896), 1 Com. Cas. 

34 5. 


4240. Alteration.] — Semble : 

where a co/s cheques require the signature of two 
of the directors & the secretary, a bank which pays 
one of the co/s cheques on which an alteration 
has been initialled by two only of the signatories 
does so at its peril. — Kepitigalla Rubber 
Estates, Ltd. v. National Bank of India, 
I/td., [1909] 2 K. B. 1010 ; 78 L. J. K. B. 904 5 
100 L. T. 516 ; 25 T. L. R. 402 ; 53 Sol. Jo. 377 : 
14 Com. Cas. 110 ; 18 Mans. 234. 


Annotations : — Mentd. Morison v . London County 8c West- 
minster Bank (1913), 108 L. T. 379 ; Walker v. Manchester 
& Liverpool District Banking Co. (1913), 108 L. T. 728 : 
London Joint Stock Bank v. Macmillan 8c Arthur, [1018] 
A. C. 777. 


4241. Liability of signatory— Regulation, of com- 
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pany not compiled with— Cheque improperly signed.] 

— Re Norwich Yarn Co., Ex p, Bignold, No. 
4238, ante . 

Whether signatory or company bound.] — 

See Agency, Vol. I., pp. 643 et seq. 

4242. Liability of director — Cheque drawn for 
lawful purpose — Subsequent misappropriation.] — 

A director is not liable for misfeasances committed 
by bis co-directors without his knowledge at 
board meetings at which he is not present ; nor 
is he liable to make good the amount of a cheque, 
drawn with his sanction for a lawful purpose, 
which gets into the hands of the wrong person, & 
the proceeds of which are misappropriated . — Re 
Montrotier Asphalte Co., Perry’s Case (1876), 
34 L. T. 716. 

Cheques forged by secretary — Negligence.] — 

See No. 3576, ante . 

4243. Director party to bill for purposes of com- 
pany — Loan by member of company to director — 
Whether credit given to company or director.] — 

Where a member of a joint-stock co. advanced 
money to a director of the co. knowing; that it 
was to be applied in taking up a bill of exchange 
which such director had become a party to, for 
the purposes of the co., it is a question for the 
jury whether the member advanced the money 
on the credit of the co. at large, or on that of the 
director individually. — C ojJjEY v. Smith (1838), 

4 Bing. N. C. 285 ; 2 Mood. & K. 96 ; 5 Scott, 
700 ; 132 IS. R. 798. 

Annotation : — Mentd. Thorpe v. Barber (1848), 5 C. B. 675. 

Debenture-note — Whether negotiable instru- 
ment.] — See Bills of Exchange, Promissory 
Notes & Negotiable Instruments, p. 448, No. 
2876. 

4244. Deposit note of company — In hands of 
holder for value without notice — Whether holder 
takes subject to deliverer’s liability for calls.] — 

Woodhams v . Anglo- Australian & Universal 
Family Life Assurance Co. (1861), 3 Gift*. 238 ; 

5 L. T. 628 ; 8 .Tur. N. S. 148 ; 10 W. R. 290 ; 
66 E. R. 397. 

Effect of winding up — Power of liquidator.] — 

See Sect. 36, sub-sect. 8, C. (e), post. 

— Joint liquidators.] — See Sect. 37, sub- 

sect. 4, A. (<•), post. 

I). Bills of Sale . 

4245. Power to give.] — Deft., the execution 

creditor, with a judgment against the Glucose 
Sugar & Colouring Co., seized property of the co. 
of which a bill of sale had been given to pltf. in 
payment of machinery supplied by him to them. 
There was no special clause in the arts, of assocn. 
empowering them to give bills of sale. The 
affidavit filed with the bill of Bale gave the full 
registered title of the co. without further specifying 
the objects of formation. To the bill of sale was 
affixed the seal of the co. & the names of two 
directors opposite, & there was evidence that it 
was the practice for two directors to attest the 
scaling of any instrument by the co. : — Held : (1 ) 
the co., as a trading co., had power to give a bill 
of sale ; (2) the title of the co., as registered, con- 
tained a sufficient description of the objects of 
formation ; (3) the directors signed, not as 

attesting witnesses, but in their ordinary way of 
business. 

(4) If a co. give a bill of sale it is unnecessary 
to mention in the affidavit filed pursuant to 17 & 18 
Viet., c. 36, its residence & occupation, & it is 
not requisite that the directors, who executed it 
as directors, & not as attesting witnesses, should 
add descriptions of their residences & occupations. 


— Shears v. Jacob (1866), L. R. 1 C. P. 513 ; 
Har. & Ruth. 492 ; 35 L. J. 0. P. 241 ; 14 L. T. 
286; 12 Jur. N. S. 785 ; 14 W. R. 609. 

Annotations : — As to (1) Oonsd. G. N. Ry. v. Coal Co-op. Soc., 
[1896] 1 Ch. 187. Refd. He Standard Manufacturing Co., 
Ex p. Lowo (1891), 39 W. It. 369. As to (3) Polld. Deffell 
v. White (1886), L. R. 2 C. P. 144. 

4246. Execution.] — S hears v. Jacob, No. 4245, 
ante . 

4247. .] — A co. gave a bill of sale of all its 

property to trustees for certain debenture holders. 
By a resolution of the directors of the co., it had 
been provided that the seal of the co. should be 
affixed to documents only in the presence of two 
directors, who were to attest it by their signatures. 
The deed was sealed with the seal of the co., & 
adjoining the seal were the words : “ Seal of the 
said co., affixed at a board meeting this 23rd day 
of June, 1865, in the presenco of O., Chairman ; 

C. , Director. Countersigned — D., Secretary pro 
tem .” There was no other attesting witness. 
The bill of sale was duly registered, but the affi- 
davit filed witli it contained only the address of 

D. , & not that of O. or of C. : — Held : the latter 
were not attest ing witnesses, because they did not 
attest an execution of the deed already completed, 
their signatures forming part of such execution ; 
& the affidavit was therefore sufficient, & the bill 
of sale good. — Deffell v. White (1866), L. R. 2 
C. P. 144 ; 3G L. J. C. P. 25 ; 15 L. T. 211 ; 12 
Jur. N. S. 902 ; 15 W. R. 68: 

Annotations : — Refd. He Standard Manufacturing Co., Ex p. 
Lowo (1891), 39 W. It. 369 ; G. N. By. v. Coal Co-op. 
Hoc., [1896] 1 Ch. 187. 

4248. Registration-Compliance with statutory 
requirements.] — S hears v. Jacob, No. 4245, ante. 

4249. Application of Bills of Sale Act, 1882 

(c.43).] — Bills of sale given by joint-stock cos. are 
witliin the above Act . — Re Cunningham & Co., 
Ltd., Attenborough’s Cask (1885), 28 Ch. D. 
682 ; 54 L. J. Cli. 448 ; 52 L. T. 214 ; 33 W. R. 
387 ; 1 T. L. R. 227. 

Annotations : — Consd. G. N. Ry. v. Coal Co-op. Soo., [18961 
1 Ch. 187. Refd. Dublin City Distillery v. Doherty, [1914 ] 
A. C. 823. Mentd. He Hardwick, Exp. Hubbard (1886), 
17 Q. B. D. 690 ; He Townsend, Ex p. Parsons (1886), 
16 Q. B. D. 532. 

4250. Company a grantee — Description.] — A 

bill of sale is not in accordance with the statutory 
form, & is therefore void, if the address & descrip- 
tion rf the grantee be not inserted in the bill of 
sale, and it makes no difference in this respect that 
the grantee is a limited co. registered under the 
Cos. Acts. — A ltree v. Altree, [1898] 2 Q. B. 
267 ; 67 L. J. Q. B. 882 ; 78 L. T. 794 ; 47 W. R. 

60 ; 14 T. L. R. 460 ; 42 Sol. Jo. 573 ; 5 Mans. 
235. 

See, generally , Bills of Sate, Vol. VII., pp. 3 
et seq . 


Sub-sect. 6. — Notice. 

A. Notice to Company .. 

(a) Knowledge of Directors. 

4251. General rule.] — Soci6t6 G£n£iiale de 
Paris u. Tramways Union Co., No. 4264, post . 

4252. Acquired in course of business — Verbal 
notice— No entry in company’s books.] — A verbal 
notice to an insurance co. of the assignment of a 
policy of insurance is sufficient to give priority 
over subsequent assignees. Where verbal notice 
was given by the assignor of a policy to the 
resident director of the co. as such : — Held : the 
priorities of the parties were not affected by the 
fact of his having made no entry of it in the books, 
or any communication respecting the notice to the 

T T 2 
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Sect. 31. — Power 8 and liabilities of company: Sub - 
sect. 6,_A. (a), (6), ( c) & ( d).] 

co.— North British Insurance Co. v. Hallett 
(1861), 7 Jur. N. 8. 1263 ; 9W,R. 880. 

Annotation : — Reid. Re Worcester, Ex p. Agra Bank (1868), 
3 Ch. App. 555. 

4253. .] — A shareholder in a 

joint-stock co. made an assignment of certain 
paid-up shares by way of mtge. The assignee gave 
no notice to the co. The assignor had also unpaid 
shares in the same co., & in the course of dis- 
cussions at the board of directors respecting the 
unpaid shares the assignor verbally informed the 
directors of the assignment of his paid-up shares ; 
but no entry was made on the minutes of this 
notice. The assignor afterwards became bkpt. : — 
Held : inasmuch as the directors received the 
information in the course of the transaction of 
the business of the co., the notice was sufficient to 
make the assignment complete in equity ; & the 
shares did not remain in the order & disposition 
of the bkpt. — Re Worcester, Ex p. Agra Bank 
(1868), 3 Ch. App. 555 ; 37 L. J. Bey. 23; 18 
L. T. 866 ; 16 W. R. 879, L. JJ. 

Annotations : — Apld. Alletson v. Chichoster & Wako (1875), 
44 L. J. C. P. 153. Consd. Soc. G6n6rale de Paris v. 
Tramways Union Co. (1884), 14 Q. B. D. 424. Refd. 
Bradford Banking Co. v. Briggs (1886), 12 App. Cas. 29. 
Mentd. Colonial Bank v. Wkinney (1886), 11 App. Cas. 426. 

4254. Managing director.] — Notice to a 

managing director in that character, affecting the 
business of the co. under his management, is 
notice to the co. itself, for, in the absence of any 
provision to the contrary of the arts, of assocn. 
of the co. or any other contract, it would be the 
duty of the managing director to communicate 
that notice to the proper authority, whether it be 
t he board of directors or the co. in general meeting 
(Kekewich, J.). — Jaeger’s Sanitary Woollen 
SysTEM Co., Ltd. v. Walker" & Sons (1897), 
77 L. T. 180 ; 41 Sol. Jo. 695, C. A. 

4255. Knowledge acquired in private capacity.] 
— Peruvian Rys. Co. v . Thames & Mersey 
Marine Insurance Co., Re Peruvian Rys. Co., 
No. 4228, ante. 

4256. .] — K., who was a director of co. A. & 

was also interested in co. B., having ascertained 
in his private capacity that co. B. proposed to 
borrow a sum of money for a purpose outside the 
scope of its business, induced co. A. to advance 
the money to co. B. on the security of a debenture 
of that co., & the money was applied by co. B. in 
the manner proposed. Co. B. had a general 
power of borrowing under its memorandum & 
arts, of assocn. for the purposes of its business. 
No other director of co. A. except K. knew how 
the money was intended to be applied : — Held : 
K.’s knowledge ought not to be imputed to co. A. 
inasmuch as K. owed no duty to that co. either 
to receive or to disclose information as to how the 
borrowed money was to be applied. — Re Payne 
(David) & Co., Ltd., Young v. Payne (David) & 
Co., Ltd., [1904] 2 Ch. 608 ; 73 L. J. Ch. 849 ; 

91 L. T. 777 ; 20 T. L. R. 590 ; 48 Sol. Jo. 572 ; 

11 Mans. 437, C. A. 

Annotations : — Refd. Rainford v. Keith & Blackman Co. 
(1905), 74 L. J. Ch. 531 ; Sun Bldg. Soc. v. Western 
Suburban & Harrow Road Bldg. Soc., [1920] 2 Ch. 144. 

See, also , No. 4261, post. 

4257. Knowledge of director-promoter — Con- 
tract adopted by company— Statement in pro- I 


part in. SECT. 31, sub-sect, e.— 
A. (a). 

4254 i. Acquired in course of business 
— Managing director. 1-^-N otice to the 
managing director of a co. is notice 
to the oo. — N orthern Creameries, 


spectus.] — A co. was formed to carry out an agree- 
ment for the purchase of certain property made by 
the vendors, the promoters of the co., with a 
trustee for the co. The arts, provided that the 
agreement was ratified & binding, & the directors 
were required to carry it into effect. The 
directors adopted the contract. The agreement 
contained a clause providing that it was not to be 
impeached, on the ground that the vendors as 
promoters or otherwise were in a fiduciary relation 
to the co. ; & that the vendors were not to be 
required to account for any profit made by them in 
buying up certain charges on the property to 
be bought by the co., & which were to be satisfied 
out of the purchase-money to be paid by the co. 
The prospectus, which was issued to the public, 
referred to the agreement, but not specifically to 
the subject-matter of the above clause, though it 
referred to the fact that the vendors were selling 
at an advanced price on what they gave, & stated 
that any other profits made from interim invest- 
ments were excluded from the sale. The four 
directors of the co. were all promoters & trustees 
of the syndicate, who were the vendors to the co. : 

— Held : knowledge of the subject-matter of the 
above clause could not be imputed to the co. ; & 
the adoption of the contract by the directors did 
not, under the circumstances, make it binding 
on the co., who could recover from the directors A 
promoters the profit they had made in buying up 
the charges on the property sold to the co. — Re 
Olympia, Ltd., [1898] 2 Ch. 153 ; 67 L. J. Ch. 
433 ; 14 T. L. R. 451 ; 5 Mans. 139 ; sub nom. 

Re Olympia, Ltd., Ex p. Gluckstein, 78 L. T. 
629 ; 42 Sol. Jo. 290 ; affd. sub nom. Gluckstein 
v. Barnes, [1900] A. C. 240, H. L. 

Annotations: — Distd. lie Lady Forrest (Murchison) Gold 
Mine, fl901] 1 Ch. 582. Consd.Re Darby, Ex p. Broug- 
ham, [1911] 1 K. B. 95 ; Re Jubilee Cotton Mills, [19221 
1 Ch. 100. Refd. Re Leeds & Hanley Theatres of Varieties 
(1902) 72 L. J. Ch. 1 ; Watts v. Bucknall (1903), 88 L. T. 

845 ; Omnium Electric Palaces v. Baines, 11914] 1 Ch. 

332. Mentd. Re Haycraft Gold Reduction & Mining Co., 
[1900] 2 Ch. 230. 

4258. Director personally guilty of fraud — 
Whether company affected with notice of fraud — 
Director & local manager of bank.] — Knowledge of 
a particular fact relating to the accounts by one ] 
director of a banking co., is not notice to the co., 
where that director had no voice in the management , 
of the accounts, & the money transactions of the 
co. were conducted exclusively by a manager 
under three directors, of whom the director 
possessing the knowledge was not one. 

W. fraudulently obtained possession of accept- ; 
ances of C., & he got them discounted, & carried 
to his account by a banking co. to whom he was 
greatly indebted, & of which he was a director & 
local manager : — Held : under the circumstances, 
the bank had notice, & could not be considered 
bond fide owners. — Re Carew’s Estate Act (No. 

2) (1862), 31 Beav. 39 ; 54 E. R. 1051. 

Annotation : — Refd. Green well v. National Provincial Bank 
(1883), Cab. & El. 56. 

4259. Sole director.] — P. having money at 

his banking account belonging to O., purchased 
with it & other money of his own standing to the 
same account, some overdue bills. Very shortly 
afterwards he sold them at an advanced price to 
the E. co., of which he was the sole director, & he 
paid himself the price out of the assets of the E. j 


4255 i. Knowledge acquired in private 
capacity .] — The private knowledge of \ 
one or two directors, the full number i 
being at least six : — Held : not to be ! 
knowledge of the co. — Lazarus & ; 

Jackson v. Wesseih, [1903] T. S. | 
499. — S. AF. { 


Ltd. v. Rossington Produce Co., 
[1922] 1 W. W. R. 1150 ; 66 D. L. R. 
548; 17 Alta. L. R. 478.— CAN. 

h. .) — Notice to a director 

may be sufficient notice to the co. — • 
Bank of Ireland v. Cooky Spinning 
Co., Ltd., [1900] 1 1. R. 219.— IR. 
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co. : — Held : the E. co. was not affected by con- 
structive notice of the fraud committed by P. — 
Re European Bank, Ex p, Oriental Commercial 
Bank (1870), 5 Ch. App. 358 ; 39 L. J. Ch. 588 ; 
22 L. T. 422 ; 18 W. R. 474, L. J. 

Annotations : — Consd. Re Marseilles Extension Ry. & Land 
Co., Ex p. Credit Foncier & Mobilier of England (1871), 
25 L. T. 858. Reid. Waldy v . Gray (1875), 44 L. J. Ch. 
394. 

4260. Director personally guilty of misfeasance — 
Presumption of concealment.] — An application was 
made in the winding up of a co. seeking to recover 
from a director the value of shares allotted to him 
under circumstances which amounted to a mis- 
feasance. It appeared that the transaction in 
question had been disclosed at a board meeting 
of the directors in 1873, but that two of the three 
directors then present had taken part in the trans- 
action in question, & the third had received shares 
under a similar arrangement : — Held : disclosure 
to the directors could not, under these circum- 
stances, be considered disclosure to the co., as it 
was certain that the directors in question would 
not inform the shareholders of the transaction, 
& therefore, the claim was not barred by Stat. 
Limitations. — Re Fitzroy Bessemer Steel Co. 
(1885), 33 W. R. 312, L. JJ. 

Annotation: — Reid. Ladywell Mining Co. v. Brookes; 
Lady well Mining Co. v. Huggons (1886), 55 L. T. 284. 

4261. Banking company — Director not taking 
active part in management.] — C. was a director of a 
banking co. & a member of a trading firm of A. Co. 
Although a director, C. had nothing to do with the 
actual management of the accounts of the bank, 
which were under the management of three manag- 
ing directors. A. having retired from the firm of 
A. & Co. : — Held : C.’s knowledge of this fact was 
not constructive notice to the banking co. — 
Powles v. Page (1846), 3 C. B. 16 ; 15 L. J. C. P. 
217; 7 L. T. O. S. 257 ; 10 Jur. 526 ; 136 E. R. 7. 

Annotations : — Consd. Re Carew’n Estate Act (No. 2) (1862), 
31 Beav. 39. Refd. Swift v. Winterbotham (1873), 
L. R. 8 Q. B. 244. Mentd. Re Fenwick, Ex p. Brown 
(1849), 13 L. T. O. S. 468. 

4262. .] — Re Carew’s Estate Act 

(No. 2), No. 4258, ante. 

Director common to two companies.] — See No. 

4269, post . 

(6) Knowledge of Secretary , 

4263. Acquired in course of business — Verbal 
notice.] — In 1845 R. effected a policy for £1,000 
upon his life, & assigned it by way of mtge. to G . 
In 1858, W., who was G.’s attorney, went to the 
office to pay a premium & to confer with the 
secretary upon other business connected with the 
office, & then informed him of the assignment. 
In 1862 R. became a bkpt., & he died in 1871. 
After the death of R. the office for the first time 
had notice of his bkpcy. Upon a special case, the 
ct. to draw inferences of fact: — Held: the con- 
versation between W. & the secretary in 1858 was 
a sufficient notice to the office that the policy had 
been assigned & was not in the order & disposition 
of R., the statute requiring such notices to be in 
writing not being at that time in existence. — 
Alletson v, Chichester (1875), L. R. 10 C. P. 
319 ; 44 L. J. 0. P. 153 ; 32 L. T. 151 ; 23 W. R. 
393. 

4264. Not acquired in course of business — 
Casually as an Individual.] — In order that a notice 
to a co. may be effectual, either it must be given 

PART III. SECT. 31, SUB-SECT. 6.— 

A. (o). 

k. Knowledge acquired while tram - 
acting business of company ,) — The 
general agents doing business in 


to the co. itself through its proper officers, or it 
must be received by the co. in the course of the 
transaction of its business. Casual knowledge, 
acquired by the secretary as an individual & not 
whilst he is engaged in transacting the business of 
the co., cannot be deemed notice to the co. — 
Soci£t£ G£n£rale de Paris v. Tramways 
Union Co. (1884), 14 Q. B. D. 424 ; 54 L. J. Q. B. 
177 ; 62 L. T. 912 ; 1 Cab. & El. 296, C. A. ; 
affd. sub nom, Soci£t£ G£n£rale de Paris v. 
Walker (1885), 11 App. Cas. 20, H. L. 

Annotations : — Refd. Bradford Banking Co. v. Briggs (1886), 
12 App. Cas. 29 ; Rainford v. Keith & Blackman Co., 
11905] 1 Ch. 296 ; Re Seymour, Fielding v. Seymour, 
[1913] 1 Ch. 475 ; Wells v. Smith, [1914] 3 K. B. 722 ; 
Mackereth v. Wigan Coal & Iron Co., [1916] 2 Ch. 293. 
Mentd. Colonial Bank v. Whinney (1886), 11 App. Cas. 
426 ; Colonial Bank v. Hepworth (1887), 36 Ch. D. 36 
Magnus v . Queensland National Bank (1887), 36 Ch. 1). 
25 ; Nanncy v. Morgan (1887), 35 Ch. D. 598 ; Roots v . 
Williamson (1888), 38 Ch. D. 485 ; Williams v. Colonial 
Bank, Williams v. London Chartered Bank of Australia 
$888), 38 Ch. D. 388 ; Re Cawley (1889), 42 Ch. D. 209 ; 
Moore v. North Western Bank, [1891] 2 Ch. 599 ; Balkls 
Consolidated Co. v. Tomkfnson, [1893] A. C. 39G ; Re 
Ottos Kopje Diamond Mines, [1893] 1 Ch. 618 ; Powell v, 
London & Provincial Bank, [1893] 1 Ch. 610 ; Ireland v. 
Hart, [1902] 1 Ch. 522 ; Burgis v. Constantine, 11908) 
2 K. B. 484. 

Secretary common to two companies.] — See Nos. 
4267, 4272, post, 

( c ) Knowledge of Agents, 

4265. Knowledge acquired while transacting 
business of company — Authorised by company to 
receive notice.] — D. having agreed to lend £1,000 
to W., upon a policy of insurance on his life, gave 
directions for effecting it to his attorney, L., who 
was agent of the W. Insurance Co. L. accordingly 
transmitted proposals for a policy to the head 
office, without mentioning that D. was the bene- 
ficial owner, & obtained it therefrom, & delivered 
it to D. L. was authorised by the co. to receive 
notices of assignments of policies on their behalf. 
W. became bankrupt : — Held : there was sufficient 
notice to take the policy out of the order & dis- 
position of W., & to give the assignment validity 
as against his assignees, inasmuch as notice to L. 
was notice to the co., & notice communicated to 

j hirn in his character of attorney to D., for the 
I purpose of being transmitted to the co., was 
! effectual as a notice to him in his capacity as 
agent to the co. — Gale v, Lewis (1846), 9 Q. B. 
730 ; 16 L. J. Q. B. 119 ; 8 L. T. O. S. 158 ; 11 
Jur. 730 ; 115 E. R. 1455. 

Annotations: — Apld. Alletson v. Chichester (1875), L. it. 
10 C. P. 319. Distd. Re Hampshire Land Co., L189G] 
2 Ch. 743. 

4266. Company dealing with own shares.] — 

Rainford v, Keith (James) & Blackman Co., 
Ltd., No. 4062, ante, 

(d) Knowledge of Officer Common to Two Companies . 

4267. General rule— Whether duty to communi- 
cate.] — Where one person is an officer of two cos. 
his personal knowledge is not necessarily the 
knowledge of both the cos. The knowledge which 
he has acquired as officer of one co. will not be 
imputed to the other co. unless he has some duty 
imposed on him to communicate his knowledge 
to the co. sought to bo affected by the notice, 
& some duty imposed on him by that co. to 
receive the notice ; & if the common officer has 
been guilty of fraud, or even irregularity, the 

the same light as if it was possesred 
by & brought home to the head office 
in the foreign country. — C ampbell v . 
National Life Insurance Co. (1874), 
24 C. P. 133.— CAN. 


Canada of a foreign co. must he 
regarded in the same light as the co. 
themselves, & the knowledge & infor- 
mation brought home to the general 
agents in Canada must bo regarded in 
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Sect. 31 . — Powers and liabilities of company : Sub - 
sect. 6, A . (i d ), (g) (/) B. ; sub-sect. 7, A.] 

ct. will not draw the inference that he has fulfilled 
these duties. 

The directors of a co. were empowered to 
borrow money on its behalf, but not beyond a 
certain limit without the consent of a general 
meeting. A general meeting gave the required 
consent, but the notices summoning the meeting 
did not, as required by the regulations of the co., 
specify that borrowing beyond the limit was to 
be authorised by the meeting. The money was 
borrowed from a society the secretary of which 
was also the secretary of the co., & he knew of 
the irregularity : — Held : the knowledge of the 
secretary could not be imputed to the society, & 
the money lent could not be proved for in the 
winding up of the co. — Re Hampshire Land Co., 
11890] 2 Oh. 743*; 75 L. T. 181 ; 46 W. R. 136 ; 
12 T. L. R. 517 ; 40 Sol. Jo. 054 ; 3 Mans. 209 ; 
sub nom . Re Hampshire Land Co., Ltd., Ex p. 
Portsea Island Building Society, 05 L. J. Ch. 
800. 

Annotation : — Folld. Re Payne, Young v. Payne, [1904] 2 

Ch. 608. Refd. Rainfojfd v. Keith & Blackman Co. 

(1905), 74 L. J. Ch. 531. 

See, also , No. 4272, post. 

4268. Director — Loan by company without power 
to lend — By company without power to borrow.] — 

Two railway cos. had the same boards of directors, 
except that one had two additional ; but the 
finance committee of each was composed of the 
same persons. Both cos. were, in 1849, ordered to 
be wound up, E. being appointed official manager 
of one, & 0. official manager of the other co. In 
1845 the E. co., though it had no power to lend, 
transferred from its funds to the C. co., which had 
no power to borrow, a large sum of money, to 
enable the latter co. to purchase a canal. £10,000, 
part of this money, was handed over to the Canal 
Co. A shareholder in the C. co. filed a bill in 
1850, & in that suit the decree made in 1853 
directed the £10,000 to be repaid to the C. co., & 
the greater part was repaid accordingly. E. now 
instituted a suit against C. for the recovery of the 
balance of the money so lent in 1845 : — Held : the 
loan of the money was a breach of trust, of which 
the borrowing co. was cognisant, & the money paid 
back by the Canal Co. was still affected with the 
original trust, & the balance still due must be 
refunded, with interest at £4 per cent, from the 
time when the advance to the Canal Co. was 
recovered. — Ernest v . Croysdill (1860), 2 
De G. E. A J. 175 ; 29 L. J. Ch. 580 ; 2 L. T. 616 ; 
6 Jur. N. 8. 740 ; 8 W. Ii. 736 ; 45 E. R. 589, 
L* J J . 


Amwtatwm r •— Refd. Hardy v. Metropolitan Land & Finance 

** V £' Ernest v. Weiss 

< 18 62 j 2 Drew. & 8m 561; Re Eyre-Williams, Williams 
i\ Williams (1923), 129 L. T. 218. 


4269. Negotiating transaction between both 

companies.] — The M. Co. being in want of money 
for a particular purpose, having large borrowing 
powers, applied to the C. co. for a loan. The 
negotiations for the loan were conducted by a 
director of the M. co., who was also director of 
the C. co. The object for which the loan was 
required by the M. co. was not fully disclosed by 
the negotiating director to the board of the C. co. 
It was alleged that this object was an illegal one : — 
Held : even if the object of the loan was an 
improper one, still the C. co. were not affected 
by notice of the impropriety, & a claim by the 
C. co. in the wxndmg-up of the M. co. founded upon 
tlio loan, was allowed . — Re Marseili.es Extension 
Hy. Co., Ex Cr&dit Fonuier & Mqbilier of 


England (1871), 7 Oh. App. 161 ; 41 L. J. Ch. 
345 ; 25 L. T. 858 ; 20 W. R. 254, L. JJ. 
Annotations : — Consd. Re Hampshire Land Go., [189C] 2 Ch. 
743. Folid. Re Payne, Young v. Payne, [19041 2 Ch. 
608. Refd. Hardy v. Metropolitan Land & Finance Co. 
(1872), 26 L. T. 407 ; Panama & South Pacific Telegraph 
Co. v. India Rubber, Gutta Percha, & Telegraph Works 
Co. (1875), 10 Oh. App. 520, r. ; Kenny’s Patent Button- 
Hole lug Co. v, Somervell & Lutwyche (1878), 38 L. T. 878. 


4270. Knowledge acquired in private 

capacity — Borrowing for improper purpose.] — Re 
Payne (David) & Co., Ltd., Young v. Payne 
(David) & Co., Ltd., No. 4628, post . 

See , also, No. 4261, ante. 

4271. Secretary.] — Re Hampshire Land Co., 


No. 4267, ante . 

4272. .] — Where a man acts as secretary 

of two cos., it is not true as a general proposition 
that a fact which comes to his knowledge as 
secretary of one co. is notice to him as secretary 
of the other co. from the* mere existence of the 
common relationship. In order to make it notice, 
it must be shown that it was his duty to the first 
co. to communicate his knowledge to the second 


co. — Re Fenwick, Stobart & Co., Ltd., Deep 
Sea Fishery Co.’s (Ltd.) Claim, [1902] 1 Ch. 
507 ; 71 L. J. Ch. 321 ; 86 L. T. 193 ; 9 Mans. 205. 


(e) Service of Notice on Cleric . 

4273. In charge in absence of secretary — 
Authority — Company affected.] — In the absence of 
evidence to the contrary, the ct. will infer that a 
clerk in the registered office of a co. is, during 
business hours, & whilst the secretary is absent, 
so far in charge of the office that he has authority 
to receive a notice, so as to make it a communica- 
tion to the co. — Re Brewery Assets Corpn., 
Truman’s Case, [1894] 3 Ch. 272 ; 63 L. J. Ch. 
635 ; 71 L. T. 328 ; 43 W. R. 73 ; 38 Sol. Jo. 602 ; 
1 Mans. 359 ; 8 R. 508. 

4274. Former clerk to company.] — R. v. Dart- 
mouth Floating Bridge Co. (1856), 26 L. T. O. S. 
200 ; 20 J. P. Jo. 36. 


( / ) Notice of Trust . 

See Sect. 12, sub-sect. 5, B. (d), ante . 

B. Notice by a Company . 

4275. Effect on provision in articles — Application 
— To legal proceedings.] — A clause in the arts, of 
assocn. of a joint-stock co. providing that notices 
may be served on members by leaving the same at 
their registered place of abode, will not extend to 
legal proceedings, & an order for substituted 
service of a debtor summons at such address, that 
not being his last known place of abode, is bad. — 
Re Studer, Ex p. Chatteris (1875), 10 Ch. App. 
227 ; 44 L. J. Bey. 90 ; 32 L. T. 290 ; 23 W. R. 
760, L. J. 

4276. .] — Where the arts, of a co. 

contain provisions with respect to the service of 
notices similar to those contained in 1862 Act, 
Table A, arts. 95, 97, those provisions refer only 
to notices relating to the ordinary business of the 
co. Where, therefore, a notice was sent by the 
directors of a co. governed by such arts, informing 
the shareholders that the directors had discovered 
that the prospectus which they had issued con- 
tained a serious misrepresentation, & evidence of 
actual notice to a particular shareholder was 
wanting : — Held : the aits, as to notice did not 
apply, & the shareholder in question was not 
deprived of his rights arising from the misrepre- 
sentation by reason of some time having elapsed, 
after the notice was sent, before he applied to 
enforce those rights . — Re London & Stafford- 
shire Fire Insurance (Jo. (1883), 24 Ch. D. 149 5 
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31 W. R. 781 ; sub nom. Be London & Stafford- 
shire Fire Insurance Co., Wallace’s Case, 53 
L. J. Ch. 78 ; 48 L. T. 955. 

Annotation : — Retd. Be Metropolitan Coal Consumers* 
Assocn., Karberg’s Case, [1892] 3 Ch. 1. 

Notice of offer of shares.] — See No. 832, ante . 
Notice of allotment.] — See Sect. 17, sub-sect. 3, 
E., ante . 

Notice of call.] — See Sect. 21, sub-sect. 3, ante . 

Notice of intention to forfeit shares.] — See Nos. 
2145, 2754, 2755, ante. 

Compare Nos. 8500, 8615, post. 

Notice of meetings — Shareholders’ meeting.] — 
See Sect. 30, sub-sect. 3, ante. 

For election of directors.] — See Nos. 

2853, 2854, ante. 

Directors’ meetings.] — See Sect. 28, sub- 
sect. 7, B., ante. 

Debenture-holders’ meetings.] — See Sect. 

34, sub-sect. 3, post. 

The share certificate as notice.] — See Sect. 18, 
sub-sect. 4, ante . 


Sub-sect. 7. — Torts. 

A. Liability of Company. 

See , generally , Corporations, Vol. XIII., pp. 
398 et seq. 

4277. Malicious prosecution — Whether action 
lies.] — An action for a malicious prosecution will 
lie against a co. — Kemp v. Courage & Co., Ltd., 
Croft v. Courage & Co., Ltd. (1890), 7 T. L. R. 
50 ; sub nom. Kent v. Courage & Co., Ltd., 
Croft v. Courage & Co., Ltd., 55 J. P. 264. 
Annotation : — Folld. Comford v. Carlton Bank, [1899] 

1 Q. B. 392. 

4278. Libel — Whether action lies— Publication 
in furtherance of company’s objects.] — On the 

trial of an action for libel against an incorporated 
co. in respect of a statement contained in a circular 
composed by the secretary of the co. & sent by 
him to certain of their customers, the judge having 
ruled that the occasion was privileged, the jury 
found that the statement complained of was in 
excess of the privilege, but did not find actual 
malice on the part of deft.’s secretary : — Held : 
(1) the occasion being privileged, in the absence 
of a finding of actual malice the defence of privilege 
was not rebutted, &, there appearing on the facts 
of the case to be no evidence of actual malice in 
the publication of the statement complained of, 
the action was not maintainable. 

(2) It is clear that an incorporated co. is liable 
to an action for a libel contained in a writing the 
publication of which is authorised by the co., & 
which is in furtherance of the objects & business 
for which the co. was incorporated (Pollock, B.). 
— Nevill v. Fine Arts & General Insurance 
Co., [1895] 2 Q. B. 156 ; 64 L. J. Q. B. 681 ; 72 
L. T. 525 ; 59 J. P. 371 ; 11 T. L. R. 332 ; 14 R. 
587, C. A. ; affd., [18971 A. C. 68. 

Annotations : — As to (1) Folia. Adam v. Ward, [1917] A. C. 

309. Reid. Mapev v. Baker (1909), 73 J. P. 289. As to 

(2) Retd. Comford v. Carlton Bank, [1899] 1 Q. B. 392. 

Generally, Mentd. British Empire Typesetting Machine 

Co. of New York v . Linotype Co. (1898), 79 L. T. 8 ; 

Stollery v. Maskelyne (1898), 15 T. L. R. 79 ; Dauncey v. 


Holloway (1901), 84 L. T. 649 ; Floyd t>. Gibson (1909). 

100 L. T. 761 ; Banbury v. Bank of Montreal, [1918] 

A. C. 626 ; Ware & Do Freville v. Motor Trade Assocn , 

[1921] 3 K. B. 40 ; Yorkshire Insce. v. Craine (1922), 128 

L. T. 77. 

Publication by agent .] — See No. 4143, 

ante. 

.] — Sec y further, Corporations, Vol. 

XIII., p. 403, Nos. 1244, 1245. 

4279. Whether publication privileged — 

Statement at board meeting.] — A director of a co. 
having learned, in his capacity of director of 
another co., that pltf. had been dismissed from the 
office of secretary of the co., on the ground of 
gross misconduct, stated this at the board of the 
first-mentioned co., & in answer to a question from 
the chair, said that the charges were for obtaining 
money under false pretences, & for giving an 
I.O.IJ. for a petty cash debt. At a subsequent 
meeting, held for the purpose of investigating the 
conduct of pltf., he refused, in the presence of 

ltf. & his attorney, to state the charges against 
im. An action had been commenced against the 
other co., of which he was a director, by pltf. : — 
Held : the communication was privileged. — 
Harris v. Thompson (1852), 13 0. B. 333 ; 20 
L. T. O. S. 99 ; 138 E. R. 1228. 

Annotation : — Apprvd. Laughton v. So dor & Man Bp. (1872), 

L. R. 4 P. C. 495. 

4280. Reports by auditors — Circulated 

to shareholders.] — Pltf. was employed as manager 
of the factories of a joint-stock co. & the auditors 
of the co. in auditing pltf.’s accounts appended to 
their report the following statement : “ The share- 
holders will observe that there is a charge of 
£1,306 for deficiency of stock, which the manager 
is responsible for. llis accounts have been badly 
kept & have been rendered to us very irregularly.” 
The directors submitted their own report, together 
with that of the auditors to the ordinary general 
meeting of the shareholders of the co., according 
to the usual practice, & it was resolved by the 
meeting that the reports should be printed & sent 
to the shareholders. The reports, including the 
above statement, were accordingly sent to a 
printer, printed & circulated among the share- 
holders & used at an adjourned meeting of the share- 
holders. Pltf, having brought an action for libel 
against the co. : — Held : as it was the duty of the 
directors to communicate the report of the 
auditors to the shareholders & it was for the 
interest of all the shareholders to be informed of 
the report, the printing &> publication of the reports 
were primd facie privileged. — Lawless v. Anglo- 
Egyptian Cotton & Oil Co. (1869), L. R. 4 Q. B. 
262 ; 10 B. & S. 226 ; 38 L. J. Q. B. 129 ; 33 J. P. 
693 ; 17 W. R. 408. 

Annotations : — Apld. Edmondson v. Birch & Homer, [1907 ] 

1 K. B. 371. Reid. Henwood v. Harrison (1872), L. R. 7 

C. P. 606. 

4281. Statement at meeting of share- 

holders — Reported in newspaper.] — Ponsford v. 
“ Financial Times,” Ltd. & Hart (1900), 16 
T. L. R. 248. 

4282. Publication to clerk — Letter 

dictated by manager to shorthand clerk.] — The 
manager of a limited co. dictated a letter to a 


Sawmillers* Co -operative Assocn., 
Ltd. (1914), 33 N. Z. L. R. 666.— 
N.Z. 

m. Tort of predecessor in title . 1 — 
A co. is not liable for the tort of its 

S redeoessor in title unless it adopts 
;. — Centre Star Mining Co., Ltd. 
t\ Rohsland -Kootenay Mining Co. 
Ltd. (1905), 2 M. M. Cas. 232.— CAN. 

n. Negligence of manager ,] — - If 
a mtge. oo. through their manager 


ART III. SECT. 31, SUB-SECT. 7.— A. 

1. Libel — Whether statement privi - 
?ged — Instructions to agents .) — An 
,s 80 cn. of sawmillera had some dispute 
rith one of its members with regard 
o Its account with such member, & 
3 sued the following circular to the 
ithcr members of the assocn : “ There 
a a matter in dispute between G. 8c Co. 
z the assoon. with regard to their 
.coount, 8c until this is settled we are 
iot prepared to sanction any further 


supplies to this firm. We ask you to 
decline any further orders for this 
firm until you are advised by us that 
the dispute has been settled/' The 
said firm alleged that the issue of the 
above circular had injured their trade 
reputation, 8c olaimed £1,000 : — Held : 
issue of the oiroular was not actionable 
being only a direction from assoon. 
to its agents not to do any business on 
behalf of assoon. with G. 8c Co. — 
Goldfinch 5c Co. v. Rangitiker 
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Sect. 31. — Powers and liabilities* of company: Sub- 
sect. 7, A. & B.; sub- sec ts . 8 <fc 9, A .] 

shorthand clerk, who typewrote it & handed it to 
another clerk, who press-copied it. It was then 
sent by post addressed to the firm of which the 
person to whom it was written was a member, & 
opened & read by the clerks of the firm, fin an 
action for libel : — Held : assuming the letter to 
be defamatory, there was publication both to the 
clerks of deft, co., & to the clerks of pltf., & 
notwithstanding that a co. can only act by agents, 
the occasion of the communication to the clerks 
of the co. was not privileged. — Pullman v. Hill 
& Co., [1891] 1 Q. B. 524 ; 60 L. J. Q. B. 299 ; 64 
L. T. 691 ; 39 W. B. 263 ; 7 T. L. R. 173, C. A. 
Annotations :• — Consd. Stuart v. Bell, 11891] 2 Q. B. 341. 

Distd. Boxsius v. Goblet, 11894] 1 Q. B. 842 ; Edmondson 

v. Birch & Horner, 11907] 1 K. B. 371 : Rolf v. British & 

French Chemical Manufacturing Co. & Gibson, 11918] 

2 K. B. 677. Refd. Sharp v. Skuos (1909), 25 T. L. It. 336. 

4283. — — .] — Where a business com- 

munication containing defamatory statements 
concerning pltf. was made by defts., a co., to 
another co., on a privileged occasion, &, for the 
purpose of, & incidentally to, the making of the 
communication, the defamatory statements were, 
in the reasonable & ordinary course of business, 
published to clerks of deft. co. : — Held: the 
privileged occasion covered such a publication of 
those statements, which was therefore not action- 
able. — Edmondson v. Birch & Co., Ltd. & 
Horner, [1907] 1 K. B. 371 ; 76 L. J. K. B. 346 ; 
96 L. T. 415 ; 23 T. L. It. 234 ; 51 Sol. Jo. 207, 
C. A. 

Annotation: — Folld. Roff v. British & French Chemical 

Manufacturing Co. & Gibson, [1918] 2 K. B. 677. 

— ,j — See, further, Libel & Slander. 

4284. Letter to customers in relation 

to conduct of business — Loss of privilege.]— Nevill 
r. Fine Arts & General Insurance Co., No. 4278, 
ante. 

Official reports in winding up.] — 

See Nos. 5885, 5890, post. 

See, generally, Libel & Slander. 

Misrepresentation in prospectus.]— See Sect. 8, 
sub-sect. 3, ante. 

Liability of directors, promoters, etc.] — 

See Sect. 8, sub-sect. 3, D., ante. 

Liability for acts of agents.]— See, generally, Sub- 
sect. 4, B., ante. 

Misrepresentation by directors— Inducing 

purchase of shares.]— See Sect. 17, sub-sect. 1, G. 
(c), ante. 


B. Rights of Company. 

4285. Libel — Whether action lies — Against share- 
holder.] — A joint-stock co., registered under 1851 
Act, can maintain an action for libel against one 
of its shareholders. Therefore, to a declaratior 
for libel by a co., a plea that deft, is a shareholdej 
in the co. is no answer to the action. — Metro 
politan Saloon Omnibus Co. v. Hawkins (1859) 
4 IL & N. 87 ; 28 L. J. Ex. 201 ; 32 L. T. O. S 
283 ; 5 Jur. N. 8. 226 ; 7 W. It. 265. 

Annotations :— Consd. South Hetton Coal Co. v. North 
Eastern Nows Abhoou., [1894] 1 Q. B. 133 ; Wilhnott v 
Loudon Road Car Co., [1910] 2 Ch. 525. Refd. Manoheste 
WRUams, [1891]. 1 Q. B. 94 ; Homing Pigeoi 
Puimshing Go. v. Racing Pigoon Publishing Co. (1913), 2! 

I • Xv« Oul/i 


4286. 


In respect of statements con- 


cerning business — Proof of special damage.] — An 

action of libel will lie at the suit of an incorporated 
trading co. in respect of a libel calculated to injure 
its reputation in the way of business without 
proof of special damage. — South Hetton Coal 
Co. v . North-Eastern News Assocn., [1894] 1 
Q. B. 133 ; 63 L. J. Q. B. 293 ; 69 L. T. 844 ; 58 
J. P. 196 j 42 W. R. 322 ; 10 T. L. R. 110 ; 9 R. 
240, C. A. 

Annotations: — Consd. Willmott v. London Road Car Co., 
[1910] 2 Ch. 525. Refd. Empire Typesetting Machine Co. 
of Now York v. Linotype Co. (1898), 79 L. T. 8 : Homing 
Pigeon Publishing Co. v. Racing Pigeon Publishing Co. 
(1913), 29 T. L. R. 389. Mentd. Adam v . Ward (1915), 31 
T. L. R. 299.; Pratt v. British Medical Assocn., [1919] 

1 K. B. 244. 

4287. .] — Defts. wrote a postcard 

stating that pltfs., being a German firm, would 
probably be closed down. Pltfs. were a limited 
co. incorporated under 1908 Act, all the directors 
being British & practically all the shares being 
held by British subjects residing in England, & 
were manufacturers of articles used in sports : — 
Held : under the circumstances of the time the 
statement was defamatory, & pltfs., though a 
limited co., could maintain an action in respect 
of it, since it was made of them in respect of their 
business. — Slazengers, Ltd. v. Gibbs (C.) & Co. 
(1916), 33 T. L. R. 35. 

4288. Nature of remedy — Injunction.]— An 

injunction can be granted to restrain a libel likely 
to injure a friendly society or joint-stock co. A 
member of a friendly society issued to persons not 
members of the society circulars containing in- 
accurate statements as to the financial condition 
of the society : — Held : such circulars ought to bo 
restrained by injunction. — Bill v. Hart Davies 
(1882), 21 Ch. D. 798 ; 51 L. J. Ch. 845 ; 47 L. T. 
82; 31 W. R. 22. 

Annotation :■ — Consd. Liverpool Household Stores Assocn. 
v. Smith (1887), 37 Ch. D. 170. 

4289. Maliciously presenting winding-up petition 
— Proof of special damage.] — An action will lie for 
falsely, maliciously, & without reasonable & 
probable cause presenting a petition to wind up a 
co., without proof that special damage has been 
sustained. — Quartz Hill Gold Mining Co. v. 
Eyre (1883), 11 Q. B. D. 674 ; 52 L. J. Q. B. 488 ; 
49 L. T. 249 ; 31 W. R. 668, C. A. ; subsequent 
proceedings (1884), 50 L. T. 274, D. C. 

Annotations : — Refd. Allen v. Flood. [1898] A. C. 1 ; Wyatt 

v. Palmer, [1899] 2 Q. B. 106. Mentd. Wiflen v. Bailey & 
Romford U. C., [1915] 1 K. B. 600. 


Sub-sect. 8. — Crimes and Offences. 

Criminal liability.] — See, generally , Corpora- 
tions, Vol. X1IL, pp. 408 et scq. 

Offences under Companies Acts — Default in mak- 
ing returns to registrar .] — See Sect. 30, sub-sect. 5, 
ante . 

Failure to file order — Alteration of memo- 
randum .] — See No. 4371, post. 

Offences under other statutes — Whether com- 
pany liable — As “ person .”] — See Corporations, 
Vol. XIII., pp. 351 et seq. 

As “occupier.”] — See Corporations, 

Vol. XIII., p. 353. 

For acts of agents or servants .] — See 

Sub-sect. 4, ante. 


undertake with the mtgor. to k< 
alive an insurance on tho mortgai 
proporty, & to tako stops towa 
carrying out such undertaking, 1 
fail to carry It out, they are guilty 
such negligence as to render th 
liable in damages to the mtgor., 
ignorant of such failure, for the dmoi 
of such insurance in case tho prope: 


is burned after the policy lapses. — 
Campbell v. Canadian Co-operative 
Investment Co. (1907), 5 W. L. R. 
153 ; 16 Man. L. R. 464.— CAN. 

PART III. SECT. 31, SUB-SECT. 7.— B. 

4286 i. Libel — Whether action lies — 
In respect of statements concerning 


business — Proof of special damage .] — 
A co. incorporated for the purpose of 
publishing a newspaper can maintain 
an action of libel in respect of a charge 
of corruption in the conduct of their 
paper, without alleging special damage. 
— journal Printino Co. v. MacLean 
(1894), 25 O. R. 509.— CAN. 
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4290. Representation of qualification of 

officer or servants — Whether company liable.] — 

A limited co. caused the following notice to be 
displayed above its premises : “ Churchill’s 

Veterinary Sanatorium (Lim.). Dogs & Cats 
Boarded. James Churchill, M.D., U.S.A., Special- 
ist, Managing Director.” James Churchill, the 
managing director of this co., was not a duly 
qualified veterinary surgeon within Veterinary 
Surgeons Act, 1881 (c. 62), s. 17 : — Held : the 
notice amounted to a false representation that 
Churchill was a duly qualified veterinary surgeon, 

& was contrary, as such, to the above sect. &, 
accordingly, though no penal action under the 
sect, could be taken against a limited co., yet an 
injunction could be granted against them & 
against Churchill personally, to restrain both from 
continuing to make this false representation. — 
A.-G. v . Churchill’s Veterinary Sanatorium, 
Ltd., 11910] 2 Ch. 401 ; 79 L. J. Ch. 741 ; 103 
L. T. 308 ; 74 J. P. 397 ; 26 T. L. B. 630. 

Annotation : — Mentd. Royal College of Veterinary Surgeons 
v. Kenuard (1913), 78 J. P. 1. 

4291. What amounts to — Dentists 

Acts, 1878 (c. 33), s. 3.] — Application was made for 
the registration, under 1908 Act, of a co. with the 
name of “ The United Dental Service, Ltd.” One 
of the objects of the co. was “ to carry on the 
practice, profession, or business of practitioners 
in dentistry in all its branches,” which it was 
intended to carry on by practitioners not regis- 
tered under Dentists Act, 1878 (c. 33) : — Held : 
the use of the proposed name by the co. when 
carrying on business by unregistered practitioners 
would not constitute an offence under Dentists 
Act, 1878 (c. 33), & therefore the object of the co. 
was not unlawful. — R. v. Registrar op Com- 
panies, Ex p* Bowen, [1914] 3 K. B. 1161 ; 84 
L. J. K. B. 229 ; 112 L. T. 38 ; 30 T. L. R. 707, 
D. C. 

See, generally , Medicine & Pharmacy. 

4292. Veterinary Surgeons Act, 

1881 (c. 62).] — A.-G. v. Churchill’s Veterinary 
Sanatorium, Ltd., No. 4290, ante. 

Contempt of court.] — See Contempt of Court, 
Attachment & Committal, Vol. XVI., p. 49, 
Nos. 522, 523. 

Liability of manager.] — See No. 3609, ante . 

What constitutes — In winding up.] — 

See No. 6815, post. 

See, further , Crown Practice, Vol. XVI., 
pp. 405, 406, Nos. 2521-2524. 

Liability ^of officers & members — Directors — 


Criminal proceedings against.] — See Sect. 28, sub* 
sect. 6, G., ante. 

Issue of misleading reports & balance- 

sheets.] — See Sect. 28, sub-sect. 6, B. (d), ante. 

Misrepresentation to secure Stock 

Exchange quotation.] — See Sect. 28, sub-sect. 6, 
B. (c), ante . 

Default in making returns to registrar.] 

— See No. 3914, ante . 

Exercising supreme control — Liability 

for act of servant.] — See No. 3609, ante. 

Secretary.] — See Sect. 29, sub-sect. 2, D. t 

ante. 

Managers.] — See No. 3611, ante. 


Sub -sect. 9. — Alteration op Objects. 

A. What Alterations may he allowed. 

See 1908 Act, s. 9 (1). 

4293. Carrying on business more economically 
or more efficiently — Investment & loan company — 
Guarantee & finance.] — A petition was presented 
by a co., under Cos. Acts, 1862 to 1890, asking 
for the sanction of the ct. to certain proposed 
alterations in, <fc additions to, the memorandum 
of assocn. of the co. resolved on by special resolu- 
tions. The co. was registered in May, 1888, with 
a nominal capital of £2,000,000, but it had not 
been brought out, nor had it carried on business. 
It had no creditors nor debenture-holders, & only 
seven shareholders, viz. the seven subscribers to 
the original memorandum of assocn., all of whom 
joined the co. as co-petitioners. The co. had no 
arts, of assocn. The objects of the co. as contained 
in its memorandum of assocn. were those of an 
investment & loan co. It was proposed to add 
to these the objects of a guarantee & finance co. 
with increased borrowing powers. The evidence 
showed that the business of the co. could be more 
conveniently carried on with less restricted 
borrowing powers ; & that the proposal to give 
to the co. the additional powers of a guarantee 
& finance co. would enable the co. to carry on 
business more efficiently, & attain its purpose by 
improved means, & also conveniently & 
advantageously combine other business with its 
original business: — Held: (1) the ct. ought to 
sanction the proposed alterations; (2) although 
there had been no advertisements of the petition 
or application in chambers relating thereto, 
advertisements would, under the circumstances, 
be dispensed with, as every one who was properly 


PART III. SECT. 31, SUB-SECT. 8. 

4291 i. Offences under other statutes — 
Representation of qualification of officers 
or servants — Dentists Act , 1878 (c, 33).] 
— Although thef word “ person ” in 
sect. 3 of above Act has been held not 
to include artificial persons, & not to 
apply to limited co., a limited co. is 
not at liberty to use the word “ den- 
tist ” or its synonyms in such a way 
as to amount to a false representation, 
calculated to induce tho public to 
believe that the individuals whom it 
comprises or employs are qualified 
“ dentists,” & may be restrained 
from doing so by injunction at the 
suit of the A.-G. — A.-G. (O’Duffy) v. 
Myddletons, Ltd., 11907] I I. It. 
471.— IR. 

4291 ii. — .1 — Certain 

persons formed a co., under the Cos. 
Acts, with the title of A., Surgeon- 
Dentist, Ltd.,” to carry on, through 
competent persons, the business of 
dentists, or dental surgeons, in the 
United Kingdom, &, tor that purpose, 
to employ suitable persons, & to pur- 
chase, hire, or procure suitable instru- 


ments, furniture, & fittings ; & they 
carried on & advertised such business. 
None of the directors or other persons 
forming the co. was a qualified dentist, 
registered under tho above Act. In 
an information by the A.-G., at tho 
l relation of the honorary secretary, 
! Irish Branch of the British Dental 
! Assocn., alleging that the co. was 
formed for tho fraudulent purpose of 
deceiving tho public, by falsely repre- 
senting that the business was carried 
on by persons registered under tho 
above Act, & for tho purpose of injuring 
& defrauding persons duly registered 
under that Act, tho co., tho signa 
•, tories to the memorandum of assocn., 
& certain directors named as special 
; defts., not delivering any defence, it 
! being, however, admitted that the co. 

I was in liquidation : — Held : the A.-G. 

• suing in the public interest to pre- 
vent an admitted fraudulent attempt 
to evade statutory provisions, was 
entitled to an injunction. — A.-G. 
(O’Duffy) v. Appleton, [1907] 1 
I I. K. 252.— IR. 

! o. — Pharmacy Act, 1868 ( c . 121).] 


— A limited co. carried on business 
as “ wholesale chemists, druggists 
& tea merchants,” doing both a whole- 
sale & retail business. None of the 
shareholders was a duly qualified 
chemist & druggist under the above 
Act, 1 868, but the dispensing of drugs 
was dono by duly qualified chemists 
i & druggists: — Held : the individual 
shareholders wore not liable under 
seels. I & 15 of tho Act to bo prosecuted 
for tiie offence of unlawfully taking & 
using the name chemists & druggists, 

, & advertising the co. as chemists & 

' druggists. — B kemridue v. Gray (1887), 
i ]4 R. (Ct. of Sens.) 60 ; 24 8c. L. R. 

; 717.- SCOT. 

I PART III. SECT. 31, SUB-SECT. 9.— A. 

p. Attaining its main purpose by 
j new or improved means.] — -The memo* 

! randurn of assocn. of a co. registered 
under Cos. Acts, & promote*;. for the 
purpose of managing licensed premises 
mainly with a view to minimising the 
evils of the drink traffic, provided that 
the whole surplus profits of the co., 
after making provision for depreoia- 
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ject. 9, A .] 

interested was before tlie ct . — Be Empire Trust, 
Ltd. (1891), 64 L. T. 221 ; 7T, L R. 222. 

4294. Company investing in government 

stock — Extension of powers of investment.] — The 
alterations of a co.’s memorandum of assocn. 
allowable under 1890 (Memorandum of Assocation) 
Act, are expressly confined to the definite matters 
mentioned in sect. 1 , sub-sect. 5, of the Act. 

A co. whose objects were stated by its 
memorandum of assocn. to be to invest in the 
stocks of British, foreign, or colonial govts., & 
public undertakings guaranteed by such govts., 
presented a petition under 1890 (Memorandum 
of Assocn.) Act, for confirmation of a special 
resolution extending the objects of the co. by giving 
it power to also invest in stocks of any trust or 
investment co. The main purpose of the co. 
was stated to be to make investments in such a 
way as to spread the same over a number of 
difterent securities, & thereby obtain a fairly 
uniform average of interest ; & it was submitted 
that unless the proposed alteration was confirmed, 
the co. would be at a disadvantage in competing 
with other similar cos. The only creditors of 
the co. were holders of £138,879 debenture-stock 
of the co., & also depositors to the amount of 
£78,000. The judge having directed a circular 
to bo sent to ascertain their wishes, £150,000 
debenture-holders assented, & £22,690 dissented ; 
£5] ,000 stated that they were neutral, & the 
remainder exceeding £215,000 sent no reply. Of 
the depositors, some £30,000 signified their assent, 
some £ 8,000 their dissent, & the remaining £40,000 
sent no reply. A debenture-holder for a small 
amount appeared & opposed the petition :—Held : 
(l) the main purpose of the co. was to invest in 
govt, stocks, &, the proposed extension of its 
range of investments was not, within sect. 1 , 
sub-sect. 5, “ an alteration required to carry on 
its business more economically or more efficiently, 
or to attain its main purpose by new or unproved 
monos,” & the ct. must refuse to confirm the 
proposed alteration, as not being within the scopo 
of the Act ; (2) even assuming that the proposed 
alteration was within the Act, it was not one which 
the ct., having the duty imposed on it by the Act 
of regarding each particular case with care, could 
do otherwise than refuse to confirm, having regard 
to the interests of the creditors who dissented 
& of the minority of the shareholders. — Be 
GOVERNMENTS STOCK INVESTMENT Go., [18911 
l ^9 ; 60 L. J. Oh. 477 ; 64 L. T. 239 ; 39 

i rii Vo' ** 5 su b se <iucnt proceeding*, 

[189JJ 1 Oh. 597. 

Annotation# :~~As to (1) Consd. lie Foreign & Colonial 

, fl"92] l i°Uh! 3««V 2 UU - 386 : He Natl0,ial 

4295. 


Power to give security to de- 
benture-stock holders.] — The objects of the 
Governments Stock Investment co. were stated 
by its memorandum of assocn. to be to invest in 
the stocks of British, foreign or colonial govts, 
& public undertakings guaranteed by such govts. 
The co. had created a largo issue of debenture- 
stock by means of certificates entitling the holders 
to be paid a perpetual interest out of the assets of 
the co. A petition was presented by the co. for 


confirmation of a special resolution altering the 
memorandum of assocn. first, by' enabling it to 
give security to the debenture-stock holders 5 
& secondly, to enlarge the scope of its investments 
by enabling it to invest in the bonds or securities 
or any co. The petition was supported by eight- 
ninths of the debenture-stock holders, & there 
were, for all practical purposes, no other creditors 
of the co. : — Held : the first alteration fell within 
sect. 1, sub-sect. 5 (a) of the 1890 (Memorandum 
of Assocn.) Act, as it would enable the co. “ to 
carry on its business more efficiently ” ; the second 
alteration fell within sect. 1 , sub-sect. 6 (d) of 
the Act, as it would enable the co. “to carry on 
some business or businesses which under existing 
circumstances might conveniently or advanta- 
geously be combined with the business of the co.” 
The ct. # therefore, made an order confirming the 
resolution, on an undertaking by the co. to alter 
its name within three months by adding the 
words “ and other securities,” and to give, within 
four months, the debenture-stock holders a 
floating security by way of first charge on the 
eo.’s assets. — Be Governments Stock Invest- 
ment Co. (No. 2), [1892] 1 Oh. 597 5 61 L. J. Ch. 
381 ; 66 L. T. 608 ; 40 W. R. 387 ; 8 T. L. R. 356 5 
36 Sol Jo. 292. 

Annotation: — Refd. Re Bernicia Steamship (1900), 81 L. T. 

810. 

4296. Borrowing powers.] — A reversionary 

interest society was constituted in 1823 by a 
deed of settlement, which provided that the 
object & business of the society should be to pur- 
chase reversionary interests of every description 
in real & personal property except advowsons & 
next presentations, & also to purchase life or other 
partial interests the reversions expectant on which 
might have been previously purchased by the 
society, & to purchase life policies of insurance. 
In 184 5 a private Act was passed, which empowered 
the society to increase its capital, & this was done 
in 1846. In 1857 another private Act was passed, 
which provided that the society might purchase 
life & other partial interests of every description 
in real & personal property, whether vested or 
contingent, so as the interests to be so purchased 
should be either to determine or to take effect 
upon the decease of a person or persons, except 
interests in advowsons & next presentations to 
ecclesiastical benefices, but including rents & 
annuities of every description given or granted 
for a life or lives or for a term or terms of years 
determinable upon the dropping of a life or lives ; 
& that the society might lend money m well upon 
real security as upon the security of any interest 
in real or personal property which the society was 
authorised to purchase by the deed of settlement 
or by this Act. In 1880 the society was registered 
as a co. with limited liability, under the 1862 
Act. In 1891 the society, by a special resolution, 
resolved to add the following clause to the deed 
of settlement ; “ That the society may from time 
to time borrow & raise money for the purposes of 
the society’s business, & secure the repayment 
thereof by bonds, debentures, debenture-stock, or 
mtge. debentures, perpetual or determinable pay- 
able to bearer or otherwise, & with or without a 
trust deed, & for this purpose may mortgage or 
charge the undertaking & all or any of the property 
of the society, including its capital for the time 


tion of assets, for a reserve fund, 
for payment of a dividend of not m 
tnan 4 per oent per annum , should 

SFW® 8 of Public utili 
lho ct. doubted the competency 0 
proposed alteration of tJio mer 
random which consisted n delet 


the clause dealing with the application 
of the profits ; but confirmed, an 
amended alteration increasing the 
maximum dividend to 6 per cent, as 
being, in view of the changed financial 
situation, an “ unproved means ” of 
attaining the “ main purpose *• of the 


00. within 1908 Act, s. 9 (1) (6 ). — 
Kirkcaldy CafA Co., [1921] S. C. 
681.— SCOT. 

q. Enlarging or changing local 
area of operations .) — The Kirkcaldy 
8 team Laundry Co. incorporated under 
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being uncalled ; provided that the total indebted- 
ness of the society under this clause shall not at 
any time exceed the amount of the paid-up 
capital of the society for the time being.” The 
proposed alteration did not affect any of the 
provisions of the private Acts: — Held : (1) not- 
withstanding the private Acts, the constitution 
of the society was such that the provisions of the 
deed of settlement could be altered under 1890 
(Memorandum of Assocn.) Act; (2) the proposed 
addition came within sub-sect. 5 (a) of sect. 1 of 
the Act. — lie Reversionary Interest Society, 
Ltd., [1892] 1 Ch. 615 ; 61 L. J. Ch. 379 ; 66 L. T. 
460 ; 40 W. R. 389 ; 36 Sol. Jo. 327. 

4297. Trade protection society — Extension 

of membership.] — Re Wolverhampton & 
District Incorporated Society of Licensed 
Victuallers, Brewers, Wine & Spirit 
Merchants, & Beer Retailers (1892), 36 Sol. Jo. 
761. 

4298. Single - ship company — General 

shipping.] — The ct. lias jurisdiction & will 
exercise its discretion under 1890 (Memorandum 
of Assocn.) Act, to confirm the alteration of the 
memorandum of assocn. of a co., so as to change 
it from a single-ship co. into a general shipping 
co., where there is evidence that under the proposed 
extension the business of the co. can be more 
efficiently carried on & no shareholder or creditor 
opposes. — lie Bkrnicia Steamship, Ltd. (1900), 
69 L. J. Oh. 191 ; 81 L. T. 816 ; 16 T. L. R. 163 ; 
7 Mans. 301. 

4299. Cyclist club — Inclusion of motorists.] 

— A co. was formed having for its objects the 
promotion of the interests of cyclists : — Held : 
a proposed alteration of the memorandum so as 
to include in the objects the promotion of the 
interests of motorists, was not within either 
clause (a) or clause (d) of 1890 (Memorandum of 
Assocn.) Act, s. 1 (5), as an alteration which would 
“ enable the co. to carry on its business more 
economically or efficiently ” or “ to carry on some 
business which may conveniently or advantage- 
ously be combined with the business of the co.” — 
lie Cyclists’ Touring Club, [1907] 1 Ch. 269; 
76 L. J. Oh. 172 ; 96 L. T. 780 ; 23 T. L. R. 220 ; 
51 Sol. Jo. 172 ; 14 Mans. 52. 

4300. Marine insurance company — General 

insurance.] — Re Merchants’ Marine Insurance 
Co., Ltd. (1920), 149 L. T. Jo. 196. 

4301. Attaining Its main purpose by new or 
improved means — Investment & loan company — 
Guarantee & finance.] — Re Empire Trust, Ltd., 
No. 4293, ante. 

4302. Company investing in government 

stock — Extension of powers of investment.] — 

Re Governments Stock Investment Co., No. 
4294, ante . 


4303. Trade protection sooiety — Extension 

of membership.] — Re Wolverhampton & Dis- 
trict Incorporated Society of Licensed 
Victuallers, Brewers, Wine & Spirit Mer- 
chants, & Beer Retailers (1892), 38 Sol. Jo. 761. 

4304. Enlarging or changing local area of 
operations — Investment & loan company — Guaran- 
tee & finance.] — Re Empire Trust, Ltd., No. 4293, 
ante . 

4305. Trade protection society — Extension 

of membership.] — Re Wolverhampton & District 
Incorporated Society of Licensed Victuallers, 
Brewers, Wine & Spirit Merchants, & Beer 
Retailers (1892), 36 Sol. Jo. 761. 

4306. Advance on realty in Australasia — 

Inclusion of Argentina.] — By its memorandum of 
assocn. the objects of a co. were defined as being 
the investment of moneys of the co. in advances 
on real estate in Australasia & the transaction 
of a general agency & commission business between 
Australasia & England & elsewhere, including 
the investment of moneys entrusted to the co. 
By a special resolution the co. resolved to alter 
the objects of the co. so as to allow it to advance 
money on real property in Australasia & Argentina 
or on the security of any leasehold interest therein. 
The ct. confirmed the resolution & having regard 
to the peculiar nature of the co.’s business, lending 
money on mortgage, did not require a change in 
the name of the co . — Re Trust & Agency Co. of 
Australasia, Ltd. (1908), 25 T. L. R. 61 ; 53 
Sol. Jo. 48. 

4307. Marine insurance company — General 

insurance.] — lie Merchants’ Marine Insurance 
Co., Ltd. (1920), 149 L. T. Jo. 196. 

4308. Business conveniently or advantageously 
combined with existing business.] — Re National 
Boiler Insurance Co., No. 4353, post. 

4309 . ,] — The additional business which 

a co. by an alteration of its objects effected 
under 1908 Act, s. 9 (1) (d), is enabled to carry 
on, may be a business wholly different from & 
bearing no relation to the then existing business 
of the co. & yet be capable of being conveniently 
& advantageously combined with it, provided 
such new business is not destructive of or incon- 
sistent with the existing business. 

Whether the proposed new business is one 
which may be conveniently & advantageously 
combined with the then existing business of the 
co. is a question for the determination of the co.’s 
managers & shareholders. 

A co., whose business had ultimately come to 
consist in the holding & management of large 
investments in two other cos., on the advice of 
its directors that the businesses of bankers & 
financiers might be conveniently & advantageously 
combined with the then existing business of the 


Cos. Act, 1862-1890, presented a 
petition under 1890 (Memorandum of 
Assocn.) Act, for confirmation of a 
special resolution altering its memo- 
randum of assocn. so as to enable it to 
extend the looal area of its operations. 
The ot. granted the petition without 
requiring any change in the co.’s name. 
— he Kirkcaldy Steam Laundry Co., 
Ltd. (1904), 6 F. (Ot. of Soss.) 7 78.— 
SCOT. 

4308 i. Business conveniently or ad- 
vantageously combined with existing 
business .] — The memorandum of assocn. 
of a joint-stock co. incorporated in 
1867 stated its object to be “ the 
carrying on for forfeit or gain in Great 
Britain or Ireland or any other part 
of the world the following trades or 
businesses, i.e. marine underwriting ori 
cargoes & freights & the doing or all 
hiugs which the co. or the board of 


directors may deem incidental or 
conducive thereto ” : — Held : within 
1890 (Memorandum of Assocn.) Act, 
s. 1 (5) (d), the following alterations 
in the memorandum ot assocn. as 
being in harmony with the objects 
of the co. might be sanctioned : (a) an 
alteration enabling the co. to engage 
in marine insurances not on cargoes 
merely, but also upon ship's respon- 
dentia, bottomry, etc. ; (6) an altera- 
tion giving the co. power of effecting 
insurances so as to include risks in 
transitu by land . — Re Ulster Marine 
Insurance Go. (1891), 27 L. R. Ir. 
487.— IR. 

4308 II. .]— The Scottish Acci- 

dent Insurance Co., incorporated in 
1877, under Cos. Acts, 1862 6c 1867, for 
the purpose of carrying on business of 
insurance against accident, presented 
a petition under 1890 (Memorandum 


of Assocn.) Act, for confirmation of a 
special resolution altering its memo- 
randum of assocn. so as to extend its 
business to life, sickness, employers 
liability 8c fidelity insurance. The ct. 
granted tho petition on condition that 
the name of the co. was changed to the 
Scottish Accident Life & Fidelity 
Insurance Co., or to such other name 
as might be approved of by the Board 
of Trade, 8c by the ot. to indicate the 
extended nature of the oo.'s business. — 
Scottish Employers* Liability As- 
surance Co., Ltd. (1896), 23 R. (Ct. 
of Sess.) 1016.— SCOT. 

4308 ill. .1 — Coats fJ.&P.), 

Ltd., Petitioners (1900), 2 I. (Ct. of 
Sess.) 829,— SCOT. 

r. Sale of part of undertaking.] — 
On a petition by M. 8c Co., that, a 
special resolution of the co. altcriiig 
its memorandum of assocn. might be 
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sect. 9, A. & B. (a) & (6).] 

co., passed a special resolution by an overwhelming 
majority of its shareholders to alter the objects 
clause of its memorandum, so as to enable the 
co. to carry on such new businesses. Upon the 
petition of the co. under 1908 Act, s. 9, sub-s. 
1 (i d ), the ct. confirmed the alteration, notwith- 
standing the new businesses were wholly different 
from & bore no relation to the co.’s then existing 
business . — Re Parent Tyre Co., [1923] 2 Ch. 
222 ; 92 L. J. Ch. 358 ; 129 L. T. 244 ; 39 T. L. R. 
426 ; 67 Sol. Jo. 556. 

4310. Company Investing in government 

stock — Extension of powers of investment.] — Re 

Governments Stock Investment Co. (No. 2), 
No. 4295, ante . 

.] — Compare No. 4294, ante . 

4311. Cyclists club — Inclusion of motorists.] 

— Rc Cyclists’ Touring Club, No. 4299, ante . 

4312. Marine insurance company — General 

insurance .] — Re Merchants’ Marine Insurance 
Co., Ltd. (1920), 149 L. T. Jo. 196. 

4313. Restriction or abandonment of specified 
objects — To enable registration in foreign country.] 
— Re Loanda Gas Co., Ltd. (1890), 41 Sol. Jo. 
111 . 

Sec, also , No. 4329, post. 

4314. Power to lend on real estate — Extension 
to leasehold.] — Re Trust & Agency Co. of 
Australasia , Ltd., No. 4306, ante . 


4315. Purchase of other undertaking.] — Re 

Provident Clerks’ & General Guarantee 
Assocn., Ltd. (1906-12), cited in 105 L. T. 
at p. 947. 

Annotations : — Folld. Re Anglo -American Telegraph Co. 
(1911), 105 L. T. 947 ; Re New Westminster Brewery 
Co. (1911), 105 L. T. 946 ; Re Marshall (1919), 63 Sol. Jo. 
683. 

431$. ;j — R e New Westminster Brewery 

Co., Ltd., No. 4333, post. 

4317. Sale of entire undertaking.] — Re New 
Westminster Brewery Co., Ltd., No. 4333, 
post. 

4318. For shares in similar company.] — 

Under 1908 Act, s. 9, a co. can include in the 
objects of its altered memorandum of assocn. 
a power to sell or dispose of the undertaking of 
the co., or any part thereof, for such considera- 
tion as the co. may think fit & in particular for 
shares, debentures, or securities of any other co. 
having objects altogether or in part similar to 
those of the co. so altering its arts. — Re Marshall, 
Sons & Co., Ltd. (1919), 63 Sol. Jo. 683. 

4319. Lease of entire undertaking.] — The ct., 
under 1908 Act, s. 9 (1), may sanction alterations 
of the objects of a co., including a power to lease 
the whole undertaking of the co. — Re Anglo- 
American Telegraph Co., Ltd. (1911), 105 
L. T. 947 ; 56 Sol. Jo. 141. 

4320. Amalgamation.] — Re New Westminster 
Brewery Co., Ltd., No. 4333, post. 

4321 . Cemetery company.] — Re Isle of Sheppey 


confirmed by the ct. under the above 
Act, the ct. ordered that the said 
resolution should bo confirmed, but 
so far only as was necessary to enable 
the co. to soil a part of its undertaking, 
namely, its New York Branch . — Rc 
Ward (Marcus) Sc Co., [1897] 1 
1. It. 435.-— IR. 


431 5 i , Purchase of other undcrtaJdng. ] 
— A co. presented a petition for 
confirmation of a special resolution, 
by which it was proposed to alter its 
memorandum of assocn. by adding 
powers to acquire similar businesses ; 
to sell the undertaking of the co. ; or 
to amalgamate with any other firm, 
person, or co. The ct. while confirm- 
ing the power to acquire similar 
businesses, refused to confirm the 
other alterations, on the ground that 
they were not within the alterations 
which a co. was authorised to make by 
1908 Act, s. 9 (1 ). — Walker (John) 
& Hons, Ltd., 11914] 8. C. 280. — 
SCOT. 


4317 i. Sale of entire undertaking .] — 
Arerdetw Steam Navigation Co., 
Ltd., Petitioners (1919), 56 Sc. L. It. 
343.— SCOT. 


4320 i. uimalgamalion.] — A co. in- 
corporated in 1866, under 1862 Act 
presented a petition under 189(1 
(Memorandum of Assocn.) Act, foi 
confirmation of a special resolutioi: 
of the co. altering its memorandum o] 
assocn. by giving it power to acquirt 
Sc pay for the business of any olhei 
co. carrying on any business whicl 
the oo. might legally carry on ; to scl 
the business or property of the co.. 
Sc to amalgamate with any other oo' 
in the United Kingdom established foi 
objects similar to its own. The ct 
refused the petition on tho ground that 
t he Act did not contemplate that Buch 
general powers should bo conferred, 
although particular transactions of tlw 
kinds specified might be sanctioned. — 
Young s Paraffin Light Sc Mineral 
Oil Co., Ltd. (1894), 21 R. (Ct. oi 
Hess.) 384; 31 Sc. L. R. 303 ; 1 

8. L. T. 450.— SCOT. 


4320 ii. .] — A limited oo., which 

by its memorandum of assocn. had 
power to amalgamate with any other 
co, carrying on business within the 
objects of tho co., presented a petition 


for confirmation of a special resolution 
by which it was proposed to alter 
its memorandum by adding certain 
powers, including a power to carry out 
such an amalgamation by sale of the 
undertaking of the co. The ct. 
granted tho petition. — Re Macfarlane, 
Strang & Co., Ltd., [1915J S. C. 196.— 
SCOT. 

4320 iii. .] — A limited co., regis- 
tered under Cos. Acts & constituted 
by a contract of co-partnership which 
empowered it to carry on the business 
of banking in Scotland, presented a 
petition, under 1908 Act, for confirma- 
tion of a memorandum & arts, of 
assocn. in place of the existing contract 
of copartnership. The memorandum 
included powers of carrying on hanking 
business without restriction to any 
locality, of amalgamating with similar 
cos., Sc of selling tho undertaking or 
assets of the co. Tho ct. granted the 
petition, hut modified the proposed 
arts, of the memorandum conferring 
the power of amolgamation, & deleted 
tho art. giving the co. power to sell 
its undertaking or assets. — Re Union 
Bank of Scotland, Ltd., [1918] S. C. 
21.— SCOT. 

4320 iv. .] — In the case of a 

shipping co. substituting for co- 
partnery writs a memorandum & 
arts., tho ct. confirmed a memorandum 
of assocn. in which the objects clause, 
as to form, went boyond a strict 
statement & definition of the objects 
Sc included a variety of powers 
designed to securo the objects, & con- 
tained provisions enabling the co„ 
which was formerly for carriage by 
land Sc sea, to carry by air, & to per- 
form functions & exercise powers 
subsidiary thereto, Sc to acquire & 
take over the business, proporty, good- 
will, and liabilities of any other co. 
carrying on a business of a similar 
nature, or possessed of property suit- 
able for the purposes of the co.. Sc 
to arrange to share profits or co- 
operate with such a co., Sc refused to 
confirm an interpretation clause to the 
effect that each paragraph in the 
objocts clause shotud not be limited 
or restricted by inference drawn from 
the terms of any other paragraph or 
from the name of the oo. — North of ' 


Scotland & Orkney & Shetland 
Steam Navigation Co., Ltd. (1920), 
57 Sc. L. R. 689.— SCOT. 

s. Rope - making company — To 
bnild house on vacant site — Use of 
surplus profits .] — A rope-making co. 
desired to alter its memorandum of 
assocn. so as to allow it, inter alia, to 
invest a part of its surplus profits in 
erecting houses on tho undeveloped 
portion of its site. The ct. sanctioned 
the alteration without requiring any 
change in the name of tho co. — Re 
Hong Kong Rope Manufacturing 
Co., Ltd. (1922), 17 Hong Kong L. R. 
1.— HONG KONG. 

t. Company formed for purposes of 
buying cattle ranch — Permitted to lei id 
money on security.] — A co. was in- 
corporated for the purposes of acquiring 
a cattle ranch & of buying, grazing, 
breeding & selling cattle & other live 
stock in the United States. A petition 
was presented by the co. for confirma- 
tion of a special resolution altering its 
memorandum of assocn. so as to 
enable it to carry on along with the 
original business tho business of lend- 
ing money on the security of movable 
property including cattle & other 
live Btock Sc of certain stocks & shares, 
or on the personal obligation of persons 
or corpus, engaged in the live stock 
business in America, As ancillary to 
these objects it was proposed to give 
the co. power to borrow on debenture 
money to be employed in tho increased 
prosecution of the lending business. 
Answers to the petitions were 
lodged by certain dissentient share- 
holders: — Held: while tho new busi- 
ness proposed was likely to be profit- 
able, it would depend for its success 
on the management of tho local agent 
of the eo. & would not be sufficiently 
under the control of tho director of 
the oo., & consequently it was not 
such an extension of the primary 
business of the oo. as could be forced 
on dissentient shareholders. — Western 
Ranches, Ltd. v . Nelson’s Trustees 
(1899), 36 So. L. R. 576 ; 1 F. (Ct. 
of Sess.) 812 ; 6 S. L. T. 396.— SCOT. 

a. Dairy company — To carry on in- 
surance business but not life insurance .] 
— On tho hearing of a petition by a 
limited co. under Cos. Act, 1910, s. 17, 
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General Cemetery Co.’s Petition (1920), 84 
J. P. Jo. 507. 

Alteration of memorandum generally, see sect. 
7, sub-sect. 4, ante . 

B. Confirmation by Court . 

(a) What Court has Jurisdiction . 

4322. Any Chancery Judge.] — Be Islington & 
General Electric Supply Co., Ltd. (1892), 
36 Sol. Jo. 487. 

Annotation: — Expld. Re Mining Shares Investment Co., 

[1893] 2 Ch. 660. 

4323. .] — Re Essex & Suffolk Equitable 

Insurance Society, Ltd. [1909] W. N. 102. 

4324. Windlng-up Judge.] — The judge for the 
time being appointed by the Lord Chancellor 
under 1890 (Winding-up) Act, s. 2, to exercise 
the jurisdiction of the lligh Ct. under that Act, 
has jurisdiction to deal with a petition under 
1890 (Memorandum of Assocn.) Act, s. 1(1) for 
the confirmation of an alteration in the 
memorandum of assocn. of a co . — Re Mining 
Shares Investment Co., [1893] 2 Ch. 660 ; 62 
L. J. Ch. 434 ; 68 L. T. 578 ; 41 W. It. 376 ; 9 
T. L. R. 355 ; 37 Sol. Jo. 356 ; 3 R. 480. 
Annotations : — Consd. Re Aluminium Co. (1893), 38 Sol. Jo. 

130. Refd. Re Ocean Queon S.S. Co., [1893] 2 Ch. 666. 

4325. Company within county courts winding- 
up Jurisdiction — High Court or county court.] — 

Re 11UGEX.EY Gas Co., [1899] W. N. 127. 

4326. .] — Re Claremont Liberal 

Club Co., Ltd. (1910), cited in Yearly Supreme 
Court Practice, 1924, at. p. 886. 

.] — Compare No. 949, ante . 

4327. Company limited by guarantee.] — Re Mon- 
mouthshire & South Wales Employers* Mutual 
Indemnity Society, Ltd., L1909] W. N. 6. 

See, now , 1908 Act, s. 285. 

(6) Extent of Jurisdiction . 

4328. As to alteration — Limited by statutory 
provision.] — Re Governments Stock Investment 
Co., No. 4291, ante . 


4329* .] — The ct. has jurisdiction 

under 1890 (Memorandum of Assocn.) Act, s. 1 
(5), (e), to confirm an alteration in the memo- 
randum of assocn. of a co. involving the abandon- 
ment of objects of a fundamental character & 
limiting the operations of the co. from a world- 
wide area to a comparatively small prescribed 
region. But in a case where the constitution of 
the co. placed it in the power of the controlling 
body of the co., who were in favour of such an 
alteration, to permit the extended powers of the 
co. to lie dormant, & where the vast majoirty of 
the shareholders, representing over three-fourths 
of the share capital, had given no indication of 
their wishes on the subject, the ct. refused to 
sanction the proposed alteration. 

The provisions of above sub-sect, furnish the 
only test for determining the question whether the 
ct. has jurisdiction to sanction a proposed altera- 
tion of the memorandum of assocn. 

The principles which have been laid down for 
the guidance of the ct. in dealing with applications 
for confirmation of reduction of capital under 
1867 Act, s. 11, apply to the case of applications 
for confirmation of an alteration of the memo- 
randum of assocn. under 1890 (Memorandum of 
Assocn.) Act, s. I, &, accordingly, all that the ct. 
has to decide is whether the alteration is fair & 
equitable as between the members of the co. The 
ct. is not concerned to consider the wisdom or 
desirability of the proposed alteration. — Re Jewish 
Colonial Trust (Juedische Colonial Bank), 
Ltd., [1908] 2 Ch. 287 ; 77 L. J. Ch. 629 ; 99 L. T. 
243 ; 24 T. L. R. 595 ; 15 Mans. 279. 

4330. Method of conducting business.] 

— Re Cyclists’ Touring Club, No. 4299, ante. 

4331. Amplification of description of exist- 

ing objects.] — 1890 (Memorandum of Assocn.) 
Act, does not authorise alterations in the memo- 
randum which merely amplify the description of 
objects clearly comprised in the original memo- 
randum of assocn . — Re Consett Iron Co., Ltd., 


the ct. has power to confirm a special 
resolution for the alteration of a co.*s 
memorandum of assocn., subject to 
approved modifications, without refer- 
ence to a fresh meeting of the co. It 
confirmed, subject to modifications. 
Sc as being within sect. 17 (1) ( d ) of 
the Act, a special resolution which 
authorised a co. formed primarily for 
the buying, sale, export & distribution 
of dairy produce A' for agency business 
to carry on the business of insurance 
of various kinds, other than lifo insur- 
ance, & to receive deposits . — Re 
Gippsland & Northern Co-operative 
Selling Co., Ltd. (1914), V. L. R. 603. — 
— AUS. 


b. To sell machinery, to lend 

money <fc to supply electricity. }— The ct. 
confirmed, as being within Cos. Act, 
1916, s. 17 ( d ), a special resolution 
which, after modifications directed by 
the ct., authorised a co., formed 
primarily for the purchase, manu- 
facture, & sale of farm Sc dairy pro- 
duce, & for the export & disposition 
of the same & for ancillary objects, to 
carry on, in f er alia , the business of 
(a) general storekeepers in all branches 
with the co.’s members, customers & 
suppliers, & in connection with any 
other business of the co ; (6) the 

purchase & sale of all dairy requisites, 
including implements Sc machinery; 
(c) agency business connected with the 
co.’s business; (d) the manufacture 
8c sale of ice ; (e) general carriers 8c for- 
warding agents in connection with the 
handling of farm Sc dairy produce ; 
(/) advancing money to any of 
the co.’s members, customers, or sup- 
pliers upon security ; (o) guaranteeing 
customers’ accounts ; ( h ) supplying 


electrical motive power Sc heat Sc 
light. — Re Foster & District Co- 
operative Butter Factory, Ltd. 
(1917), V. L. It. 5.— AUS. 

o. *S7 \ipowners allowed to carry on 
business of shipbrokers.] — A co. whoso 
business was, Dy its memorandum of 
assocn., limited to that of shipowners, 
by special resolution altered the 
memorandum of assocn., inter alia , by 
adding clauses enabling the co. (1) to 
carry on the business of shipbrokers, 
insurance brokers, managers of shipping 
property, lightermen, warehousemen, 
wharfingers, ice merchants, refriger- 
ating storekeepers, & general traders ; 
(2) to purchase heritable property for 
the purposos of the co., & to erect 
buildings, warehouses, wharves, fac- 
tories, & machinery on the property of 
the co. ; 8c (3) to amalgamate with 
similar cos. On a petition by the co. 
under 1890 (Memorandum of Associa- 
tion) Act, s. 1, tho ct. confirmed the 
alterations. — King Line, Ltd., Peti- 
tioners (1902), 4 F. (Ct. of Sees.) 504. 
—SCOT. 

d. Shipping company — Allowed to 
lend money to persons dealing urith com- 
pany .] — Re London & Edinrurgh 
shipping Co., Ltd., [1909] S. C. 1 ; 
46 Sc. L. It. 86 ; 16 S. L. T. 386.— 
SCOT. 

e. Not to enlarge class of per- 
mitted shareholders — Jurisdiction of 
court.] — A special resolution passed by 
a limited co. for the alteration of its 
memorandum of assocn. by enlarging 
the class of permitted shareholders, as 
defined therein, is not a resolution for 
the alteration of the •• objects ” of the 
co. within Cos. Act, 1915, s. 15, & 
the ct. has therefore no jurisdiction to 


confirm it. — Re Gipprland Sc North- 
ern Co-operative Helling Sc Insur- 
ance Co., Ltd., [1918] V. L. R. 451. — 
AUS. 

t. No alteration allowed to pro- 
ceed with incidental objects — & not to 
carry on main objects.] — Where, in 
accordance with a resolution adopted 
at a special meeting an insurance co. 
applied for leave to alter Its memo- 
randum of assocn. by the addition of 
“ objects ” which were not widely 
different from the " objects ” originally 
contemplated in the memorandum : 
the ct. in granting a rule nisi directed 
that the rule should be served upon 
the creditors of the co. & be published 
in the Press, but did not require that 
notice of tho amendment should be 
given to tho policy-holders of the co. 
individually. The ct. refused to sanc- 
tion an amendment of tho memo- 
randum, the effect of which was to give 
tho co. power to carry out the inciden- 
tal objects of the co. without carrying 
out its main objects. — Ex p. African 
Motherhood Endowment Society 
(Cape), Ltd., [1921] C. P. D. 743. — 
S. AF. 


PART III. SECT. 31, SUB-SECT. 9.— 

B. (b). 

4328 1. As to alteration — Limited by 
statutory provision ,] — The ot. has juris- 
diction under Cos. (Memorandum of 
Association) Act, 1891, s. 8, to enter- 
tain an application made bv a co. 
registered under the Joint-Stock Cos. 
Act, I860, to confirm an alteration in 
the objects of the co . — Re New Zea- 
land Accident Insurance Co. (1894). 
12 N. Z. L. R. 326.— N.Z. 
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Scot. 31. — Powers and liabilities of company: Sub - 
sect, 9, B . (b) 9 ( c ) & (d).] 

ri901] 1 Ch. 236 ; 70 L. J. Oh. 198 ; 84 L. T. 258 ; 
8 Mans. 429. 

4332. Broad general expressions & powers.] 

—Be Fraser (D. &D. H.), Ltd. (1903), 19 T. L. R. 
364. 

4833. Extent of alterations. — The ct., under 

1908 Act, s. 9 (1), may sanction very extensive 
alterations of the objects of a co. including a power 
to purchase other undertakings, a power to 
amalgamate with other undertakings, & a power 
of sale of the whole undertaking of the co. — Re New 
Westminster Brewery Co., Ltd. (1911), 105 
L. T. 946 ; 56 Sol. Jo. 141. 

Annotation : — Folld. Re Marshall (1919), 63 Sol. Jo. 683. 

4334. Abandonment of fundamental objects 

— Limit of area of operations.] — Re Jewish 
Colonial Trust (Juedische Colonial Bank), 
Ltd., No. 4329, ante . 

4335. As to company — Company registered under 
1856 Act.] — Re General Credit Co., [1891] 
W. N. 153. 

Annotation N.F Re Copiapo Mining Co., fl899] W. N. 25. 
4330 . .] — R e NlTROPHOSPIIATE & 

Odams Chemical Manure Co., Ltd., 11893] 
W. N. 141. 

Annotation* : — Folld. Re Copiapo Mining Co. (1899), 6 Mans. 
320 ; Re Euphrates & Tigris Steam Navigation Co. (1904), 
73 L. J» Ch. 175. 

4337. .] — r 6 Hong Kong & China 

Gas Co., Ltd. (1898), 43 Sol. Jo. 77. 

Annotations: — Folld. Re Copiapo Mining Co. (1899), 43 

Sol. Jo. 368 ; Re Euphrates & Tigris Steam Navigation 
Co. (1904), 73 L. J. Ch. 175. 

4338. .] — The ct. has jurisdiction 

under 1890 (Memorandum of Assocn.) Act, to 
make an order for the alteration of the memo- 
randum of assocn. of a co, registered under 1856 
Act— Re Copiapo Mining Co., Ltd. (1899), 43 
Sol. Jo. 368 ; G Mans. 320. 

Annotation : — Folld. Re Euphrates & Tigris Steam Naviga- 
tion Co. (1904), 73 L. J. Ch. 175. 

4339. .] — The ct. has jurisdiction to 

make an order under 1890 (Memorandum of Assocn . ) 
Act, in the case of a co. registered under 1856 Act, 
although it is not also registered under the 1862 
Act. — Re Euphrates & Tigris Steam Navigation 
Co., Ltd., [1904] 1 dh. 300 ; 73 L. J. Ch. 175 ; 90 
L. T. 50; 11 Mans. 93. 

4340. Company constituted by deed of 

settlement & private Act of Parliament.] — Re 

Reversionary Interest Society, Ltd., No. 
4290, ante. 

4341. Unlimited company without shares or 

'capital.] — The High Ct. has jurisdiction to wind up a 
registered unlimited co, which has no shares & no 
capital & therefore has jurisdiction to sanction an 
alteration of its memorandum of assocn. 


4333 i. — — - - Extent of alteration.] — A 
co. incorporated under Cos. Act, 1899, 
accepted an offer for the disposal of its 
goodwill 6c stock-in-trade, & passed a 
resolution for the amendment of its 
memorandum of assocn. by the addition 
thereto of a power of sale. Applica- 
tion was made under sect. 93 tor the 
conlinnation by the ct. of the amend- 
ment : — Held : in the absence of a 
provision in the memorandum of 
assocn. authorising such sale, there is 
no power in the ct. to confirm an 
alteration in the memorandum of 
assocn. which would enable the co. to 
sell & dispose of its whole property & 
assets. — Re 8t. John’s Electric 

V;™ t C°;v L tu - U001), 8 Nfld. L. R. 
440. — NFLD. 

_ X- ~ Parties interested should 
be notified .1 — Although the ct. con- 
strues liberally the power conferred on 


The North of England Iron Steamship Insurance 
Assocn. was registered in Feb., 1876, as an un- 
limited co., its object being the mutual insurance 
of iron steamships insured with the co. by members 
of the co. Upon an application under 1890 
(Memorandum of Assocn.) Act for an alteration in 
its memorandum enlarging the scope of its opera- 
tions, the question arose whether there was any 
ct. competent to wind up such a co. as this, which 
had no capital paid up or credited as paid-up : — 
Held : the ct. had jurisdiction to wind up this 
assocn*, & to sanction an alteration of the memo- 
randum of assocn . — Re North op England Iron 
Steamship Insurance Assocn., [1900] 1 Ch. 481 ; 
69 L. J. Ch. 211 ; 82 L. T. 598 ; 48 W. R. 604 ; 
16 T. L. R. 172 ; 44 Sol. Jo. 230 ; 7 Mans. 364. 

(c) Grounds for Granting or Refusing. 

See 1908 Act, sect. 9 (5), 

4342. Effect on interests of dissenting creditors.] 

— Re Governments Stock Investment Co., No. 
4294, ante . 

4343. Creditors for small amounts.] — Re 

Wolverhampton & District Incorporated 
Society op Licensed Victuallers, Brewers, 
Wine & Spirit Merchants, & Beer Retatlekn 
(1892). 36 Sol. Jo. 761. 

4344. Effect on interests of shareholders - 
Minority.] — Re Governments Stock Investment 
Co., No. 4294, ante. 

4345. Whether fair & equitable.] — Re 

Jewish Colonial Trust (Juedjschr Colonial 
Bank), Ltd., No. 4329, ante. 

4346. Effect on interests of persons outside com- 
pany.] — 1908 Act, s. 9, sub-sect. 3, provides that 
before confirming an alteration of the memo- 
randum of assocn. of a co. with regard to its 
objects, “ the et. must be satisfied that sufficient 
notice has been given ... to any persons or class 
of persons whose interests will, in the opinion of 
the ct., be affected by the alteration . . : — • 
Held : (1) the sub-section only applied to persons, 
such as creditors & members of the co., whoso 
interests in the co. itself would be affected by the 
alteration ; (2) the ct. would not on a petition for 
confirmation of an alteration of the objects hear 
a person having an interest outside the co. that 
would he injuriously affected by the alteration. 

In dealing with a petition for confirmation of an 
alteration of the objects of a company, the ct. will 
assume, in the absence of evidence to the contrary, 
that the co. will carry on its business properly, <fc 
will not therefore have regard to the fact that the 
alteration in its objects will enable the co. to 
-carry on a business competing with that of a body 
with a very similar name & so facilitate passing 
off . — Re Hearts op Oak Life & General Assur- 


outftide company.] — A co., carrying on 
the ordinary business of bankers, 
petitioned the ct. to confirm a resolu- 
tion, passed unanimously to alter its 
memorandum of assocn. by empower- 
ing it to undertake the execution of 
trusts, & to act as exor. or administra- 
tor, or os trustee or treasurer. The 
application was opposed by seven 
shareholders, who were solrs., on the 
ground that the alteration would not be 
beneficial to the shareholders, & would 
be injurious to the solrs.* profession. 
The ct. confirmed the alteration, with 
the modification that the powers were 
not to be exercised unless some part 
of the trust property was situate 
within the jurisdiction of the ct. — Re 
Munster & Leinster Bank, Ltd., 
[1907] 1 I. B. 237.— IR. 

k. Construction of 1890 ( Memo- 

randum of Association) Act. 3-—A co. 


it by Act 25, 1892, s. 28, of sanctioning 
an alteration of the objects of a co. as 
set out in the memorandum of assocn., 
care should be taken to ensure that 
all interested parties have notice of 
the proposal to make the alterations. — 
Ex p. African Mutual Trust & 
Assurance Co., Ltd. (1920), C. P. D. 
276. — S. AF. 

h. New objects in modern 

form— Instead of old objects.}— The ct. 
has jurisdiction to sanction an altera- 
tion of the objects of a co. which 
introduces a series of new objocts in 
modern form instead of the old objects, 
where such new objects are usual. — 

warehouse, Ltd., 
11921] W. L. D. 10.— S. AF. 

PART HI. SECT. 31, SUB-SECT. 9.— 

B. (e). 

4846 I. Effect on interests of persons 
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ance Co., Ltd. & Reduced, [1920] 1 Ch, 644 : 
89 L. J. Ch. 241; 123 L. T. 40 j 64 Sol. Jo. 324. 

4347. Desirability of proposed alteration.] — Re 
Jewish Colonial Trust (Juediscjhe Colonial 
Bank), Ltd., No. 4329, ante . 

4348. Alteration facilitating passing of!.] — Rc 
Hearts op Oak Life & General Assurance Co., 
Ltd. & Reduced, No. 4346, ante . 

(d) Confirmation subject to Conditions . 

See 1908 Act, s. 9, sub-sect. 4. 

4349. Alteration of name — Increasing scope of 
business — Telephone company — Supplying elec- 
tricity & manufacturing electrical appliances.] — Re 
Oriental Telephone Co., [1891] W. N. 163. 

4350. Company investing in govern- 

ment securities — Extension of powers of invest- 
ment.] — The memorandum of assocn. of the 
Foreign & Colonial Government Trust Co., incor- 
porated in 1879, stated one of its objects to be to 
invest money in securities of foreign, or colonial, 
or British Govts, including municipal, ruling & 
public authorities, & shares & obligations of under- 
takings guaranteed by such govts. 

As the capital could no longer be advantageously 
invested in the securities mentioned in the memo- 
randum, the ct. was asked to confirm a proposed 
alteration therein, extending the class of invest- 
ments to securities, bonds, debentures, <fc deben- 
ture-stock, obligations, & mtges. of cos. & corpns. 
formed or incorporated under British, foreign, or 
colonial law : — Held : (1) within 1890 (Memoran- 
dum of Assocn.) Act, sect. 1 (6) (d), “the busi- 
ness of the co.” was the investment of money 
in the limited class of securities mentioned in the 
memorandum ; (2) investment in the class 

specified in the proposed alteration 'was also a 
business which might be “ combined with the 
business of the co. ” ; (3) the proposed alteration 
ought to be sanctioned, subject to the condition 
that the name of the co. should be so altered that 
persons dealing with it might not be misled into 
supposing that its investments were limited to 
govt, securities. — Re Foreign & Colonial Go- 
vernment Trust Co., [1891] 2 Ch. 395 ; 65 L. T. 
78 ; 39 W. R. 699 ; 7 T. L. R. 458. 

Annotations : — As to (3) Folld. Re Alliance Marine Insce., 

[1892] 1 Ch. 300 ; Re National Boiler Insoe., [1892] 1 Ch. 

306; Egyptian Delta Land & Investment Co., [1907] 

W. N. Id. 

4351. .] — Re Governments 

Stock Investment Co. (No. 2), No. 4295, ante . 

4352 . Marine insurance company — 

Undertaking other insurance.] — A marine insur- 
ance co. applied under 1890 (Memorandum of 
Assocn.) Act, for the sanction of the ct. to resolu- 
tions altering the co.’s deed of settlement, by ex- 
tending the objects of the co. so as to combine 
therewith businesses in the nature of life, fire, & 
accident insurance connected with marine risks. 
There was evidence that such businesses were 
commonly transacted by marine insurance cos. 
at the present time, & that they could conveniently 
or advantageously be combined with the existing 
business of the co. ; — Held : the proposed altera- 
tion ought to be sanctioned only on the condition 
that the name of the co. should be altered in such 
manner as should be approved of by the judge in 
chambers, so as to indicate to persons dealing 
with the co. the extended nature of the co.’s 
business. — Re Alliance Marine Assurance Co., 


[1892] 1 Ch. 300 ; 61 L. J. Ch. 176 ; 65 L. T. 554 ; 
40 W. R. 329 ; 36 Sol. Jo. 42. 

Annotation : — Folld. Re National Boiler Insoe., [1892] I Ch. 

306. 

4353. Boiler insurance company — 

Undertaking other insurance.] — (1) In exercising 
the powers given by 1890 (Memorandum of 
Assocn.) Act, s. 1 (5) (d), the ct. should regard as 
convenient & advantageous those things which 
experience & the opinions of traders reasonably 
show to be of that character. A co., whose 
memorandum of assocn. stated the objects of the 
co. to be “ the insurance of every kind of steam- 
boiler against the risk of explosion, & the insurance 
also of property & life against the risk of damage 
consequent upon the explosion of such boilers,” 
petitioned for the confirmation of alterations in 
its memorandum which would enable it amongst 
other things to insure against occurrences of an 
injurious & accidental nature to any engine, boiler, 
generator or thing used to produce motive-power, 
& against loss arising from electricity, galvanism, 
or any other force, & against deaths & personal 
injuries arising from such accidents ; — Held : the 
alterations should be sanctioned, subject to (2) an 
alteration in the name of the company sufficient to 
indicate the proposed enlargement of its objects; 

(3) an undertaking that the extended powers should 
not be exercised until either the present policy- 
holders had assented or their policies had expired ; 

(4) the omission or modification of provisions in 
the altered memorandum which transgressed the 
reasonable limits of combination . — Re National 
Boiler Insurance Co., [1892] 1 Ch. 306; 61 
L. J. Ch. 501 ; 65 L. T. 849 ; 8 T. L. R. 135. 
Annotation : — As to (4) Distd. Re Fleetwood Estate Co, 

[1897] W. N. 21). 

4354. Enlarging area of operations — Name 

suggesting limited area.] — On confirming an altera- 
tion in the memorandum of assocn. of a co., the 
effect of which was to enlarge the area of a co.’s 
operations, the ct. imposed the condition that the 
name of the co., which indicated that its operations 
were limited to one country, must be altered so 
as no longer to contain such a suggestion. — Re 
Indian Mechanical Gold Extracting Co., 
[1891] 3 Ch. 538 ; 01 L. .T. Ch. 33 ; 40 W. R. 184. 

4355. Land company.] — The ct. 

will not confirm a proposed alteration in a com- 
pany’s memorandum of assocn. effecting an ex- 
tension of the co.’s objects, unless the name of the 
co. is, if necessary, altered so as to indicate the 
extension of objects. — Re Egyptian Delta Land 
& Investment Co., Ltd. (1907), 51 Sol. Jo. 211. 

4356. Company not a trading 

company.] — Re Trust & Agency Co. of Austra- 
lasia, Ltd., No. 4306, ante . 

4357. Restriction of general powers — Unreason- 
able power of combination.] — Re National Boiler 
Insurance Co., No. 4353, ante . 

4358. Within principal objects of com- 

pany.] — The power of the ct. under 1890 (Memo- 
randum of Assocn.) Act, s. 1 (1) & (5), to confirm 
“in part” the resolution of a co. altering its 
memorandum of assocn., may be exercised by con- 
firming the resolution with the addition of words 
limiting the effect of such alteration. — Re Spiers 
& Pond, Ltd. (1895), 40 Sol. Jo. 32 ; 2 Mans. 596 ; 
13 R. 888. 

Annotation: — Folld. Re Fleetwood Estate Co., [1897] 

W. N. 20. 


incorporated in 1866 under 1862 Act, 
presented a petition under the above 
Act for confirmation of a special 
resolution of a co. altering its memo- 
randum of assoen. by giving it power 
to acquire & pay for the business of 
a ay other oo. carrying on any business 


which the co. might legally cany on ; 
to sell the business or property of the 
co. Sc to amalgamate with any other oo. 
in the United Kingdom established for 
objects similar to its own : — Held : the 
petition must he refused on the 
ground the Act did not contemplate 


that such general powers should he 
conferred, although particular trans- 
actions of the kinds specified might 
be sanctioned. — • Young’s Paraffin 
Light & Mineral Oil Oo., Ltd. 
(1894), 21 R. (Ct. of Seas.) 384.-H5COT. 
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Sect. 31 . — Powers and liabilities of company : Sub- 
ject. 9, B. ( d ) & C. ; sub-sect. 10. Sect. 32 : 
Sub-sect. 1, A. < Sc B. (a) (6).] 

4359, .] — Be Equity & Law Life 

Assurance Society (1896), 40 Sol. Jo. 728. 

4300. .] —Re Fleetwood Estate Co., 

[1897] W. N. 20. 

4351 . Discretion of directors to treat sub- 

sidiary objects as principal objects— Restraint by 
shareholders.] — J. B. & Co., Ltd., carried on an 
extensive business in shipbuilding & the manu- 
facture of armaments, & the T. Co., Ltd., carried 
on an extensive colliery business. Both cos. 
desired to extend greatly the objects of the co. as 
stated in their respective memorandums, & pre- 
sented petitions under 1908 Act, s. 9, for the 
approval by ct. of certain proposed alterations in 
the memorandum : — Held : (1) if a co. were con- 
sidering the present expansion of its principal 
business by the adoption of other businesses, the 
ct. would consider the desirability of altering its 
memorandum, but the ct. would not meet the 
possibility of the co. some day or other desiring 
to carry on another principal business, because 
the co. could always come again to the ct. when 
they have a reasonable intention of so doing ; 
(2) as regards subsidiary businesses, every facility 
would be given, but that it must not be within the j 
discretion of the directors to treat subsidiary 
objects as principal objects. 

Proposed alterations in a memorandum sanc- 
tioned when reduced in number & simplified, & 
with a clause inserted to the effect that none of 
the additional objects should be undertaken 
except as subsidiary objects unless by sanction 
of a special resolution of the co . — Be Brown (J.) 

& Co., Ltd., Be Tredegar Iron & Coal Co., 
Ltd. (1914), 81 L. J. Ch. 245 ; 112 L. T. 232 ; 59 
Sol. Jo. 146. 

Annotation : — Refd. lie Atlantic Fuel P lent Co., [1917] 

W. N. 214. 

4362. Consent of existing policy-holders.] — 

Be National Boiler Insurance Co., No. 4353, 
ante. 

C. Practice. 

4363. Special resolution — Proof that meeting 
duly convened.] — Be Uppingham Gas & Coke Co., 
Ltd. (1901), 45 Sol. Jo. 483. 

,] — See, generally , Sect. 30, sub-sect. 3, ante . 

4364. Consent of Board of Trade— Company not 
for purposes of gain — Not described as limited.] — 
Where an assocn. incorporated with the licence of 
the Board of Trade under 1867 Act, s. 23, as an 
assocn. formed for purposes not of gain, without 
the word “ limited,” desires to alter its memo- 


randum of assocn., the proper course is first to 
submit the proposed alterations to the Board of 
Trade, & if the Board approves & authorises them 
then to apply to the ct. under 1890 (Memorandum 
of Assocn.) Act, for its sanction. — Re St. Hilda's 
Incorporated College, Cheltenham, [1901] 1 
Ch. 556 ; 70 L. J. Ch. 266 ; 49 W. R. 279 ; 8 
Mans. 430. 

4365. Notice of alteration — By advertisement — 
When dispensed with — All persons interested before 
the court.]— Re Empire Trust, Ltd., No. 4293, ante. 

4300. Creditors few & for small 

amounts.] — Re Wolverhampton & District In- 
corporated Society of Licensed Victuallers, 
Brewers, Wine & Spirit Merchants & Beer 
Retailers (1892), 36 Sol. Jo. 761. 

4367. Of meetings.] — Re Royal 

London Mutual Assurance Society, Ltd. 
(1910), 55 Sol. Jo. 46. 

430 g. — Of resolution.] — Re Atlantic 

Patent Fuel Co., Ltd., [1917] W. N. 214, 253. 

4309 . Who entitled to.] — Be Hearts of 

Oak Life & General Assurance Co., Ltd. & 
Reduced, No. 4346, ante. 

4370. Who may be heard against petition.] — 
Be Hearts of Oak Life & General Assurance 
Co., Ltd., & Reduced, No. 4346, ante. 

4371. The order — Registration — Delivery out of 
time — Power of registrar to receive .] — Re Cttic- 
cieth Pier & Harbour Co., [1891] W. N. 15. 

4372. Extension of time .] — Re 

Reversionary Interest Society, Ltd. (1892), 
as reported in 66 L. T. 460. 

4373. .] — Re Brin’s Oxy- 

gen Co., [1899] W. N. 44. 

4374. Advertisement — Whether necessary.] 

— Be Loanda Gas Co., Ltd. (1896), 41 Sol. Jo. 11 1 . 

4375 . .] — There is no established 

practice as to the advertising of the order made on 
a petition confirming a special resolution under 
1890 (Memorandum of Assocn.) Act, but the ct. 
has jurisdiction in its discretion to direct or 
dispense with advertisements of such an order. — 
Re Lancaster Banking Co., Ltd. (1897), 75 
L. T. 647 ; 41 Sol. Jo. 208. 

4370 . How advertised.] — Re Copper 

Mines Tinplate Co., [1897] W. N. 20. 


Sub-sect. 10. — Arrangements and Com- 
promises. 

Power to compromise — Cancellation or forfeiture 
of shares by agreement with shareholders .] — See 
Sect. 27, sub-sect. 4, ante . 

Club — Settling action with secretary.] — 

See Clubs, Vol. VIII., p. 514, No. 60. 


PART III. SECT. 31, SUB-SECT. 9.— C. 

l. Notice of alteration — By adver- 
tisement — When dispensed with.] — The 
memorandum of assocn. of a Joint- 
Stock Co., incorporated in 1807, stated 
its object to be the carrying on for 
profit or gain in Groat Britain or Ire- 
land, or any other part of the world, 
the following trades or businesses, that 
is to say, the business of marine under- 
writing on cargoes & freights, & the 
doing of all things which the co. or 
the board of directors may deem 
incidental or conducive thereto : — 
Held : as it was proved that there were 
no creditors of the co. & no debentures 
had been issued, & as the ct. was 
satisfied that there was no one whose 
interest was antagonistic to tho 
proposed alterations, advertisements 
might be dispensed with. — Re Ulster 
Marine Insurance Co. (1891), 27 
L. R. Ir. 487.— IR. 

m. By change of name — 

Whether necessary .] — Where a co. 


styled “ Tho Southern Cross Biscuit 
Co., Ltd.” altered its memorandum of 
assocn. so as to allow it, in addition 
to the manufacture of biscuits & con- 
fectionary, to carry on the business of 
flour-milling : — Held : it was not 
bound to alter its name so as to give 
notice to the public that it was carry- 
ing on the business of flour-milling. — * 
Re Southern Cross Biscuit Co., Ltd. 
(1907), 26 N. Z. L. R. 657.— N.Z. 

4374 i. The order — Advertisement — 
Whether necessary.] — Re Ward (Mar- 
cus) & CO., [1897] 1 I. R. 435.— IR. 

4376 i. — — How advertised .] — 

The memorandum of assocn. of a co. 
incorporated in 1909 under 1908 Act, 
stated tho objeots to be, among others, 
to promote the trade interests of the 
members of the federation in or about 
tho County of Cork. Resolutions wero 
duly passed altering certain clauses in 
the memorandum, & adopting new 
clauses intended for the better pro- 


tection of its members, & extending 
the scope of the operations of the 
federation. The federation had issued 
no debentures, & had no trade 
creditors. A petition having been 
filed to obtain the sanction of the ct. to 
the proposed alterations. The ct. 
fixed a day for tho hearing of the 
etition, &, as there were no parties to 
e served with notice of the petition, 
directed an advertisement of the 
hearing of the petition in one of the 
local newspapors. — Re Core Employ- 
ers* Federation, Ltd., [1921] 1 I. R. 
69.— IR. 

n. Who may confirm alteration in 
constitution of company — Not Registrar 
of Supreme Court . }— -McGregor v. 
Pehama Co-operative Dairy Co., 
Ltd. (1907), 26 N. Z. L. R. 933.— N.Z. 


PART III. SECT. 31, SUB-SECT. 10. 

o. Scheme of arrangement between 
company $ creditors' — When operative — 
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4377. Arrangement distinguished from compro- 
mise.] — An assurance co. presented a petition 
under 1908 Act, s. 120, for the sanction of the ct. 
to a proposed arrangement for the fusion of the 
co.’s interests with those of a marine insurance 
co., & for the subdivision of its shares in order to 
carry out the arrangement. The scheme involved 
that each of the petitioning co.’s shareholders 
should contribute a portion of his holding in the 
co. to be transferred to the marine insurance co. 

& its shareholders, & it had been approved by the 
requisite majority of the shareholders in general 
meeting : — Held : the scheme, though not a 
“ compromise,” was an “ arrangement ” within 
the above sect., & there was no ground for limiting 
the meaning of the word “ arrangement ” to 
something analogous to a compromise. — Re 
Guardian Assurance Co., [1917] 1 Ch. 481 ; 86 
L. J. Ch. 214 ; 116 L. T. 193 ; 33 T. L. K. 169 ; 
61 Sol. Jo. 232 ; [1917] H. B. R. 113, C. A. 

Annotation : — Refd. Re Anglo-Continental Supply Co., 

11922) 2 Ch. 723. 

4378. Costs of notices of meeting.] — The provi- 
sions of li. S. C., as to the costs of preparing & 
sending out notices, do not, expressly or by 
analogy, apply to (a) notices of judgment in a 
debenture-holder’s action, or (b) notices of meet- 
ings or creditors & members of a co. to agree to an 
arrangement under 1908 Act, s. 120. The Direc- 
tions of the Ch. Div. judges of May, 1896, do not 
prescribe merely a new mode of “ service ” of a 
judgment in an ordinary debenture-holders’ 
action, but substitute the sending of notices of the 
judgment for service thereof. 

In the case of the notices of judgment & of 
meetings aforesaid the taxing Master may, under 
Ord. 65, r. 27 (38a), assess the costs thereof at 
gross sums & in that sub-rule the words “ other ; 
cause ” are not to be read as ejusdem generis with ; 
those matters which are expressly mentioned in the j 
sub -rule, but the taxing Master may act on the sub- I 
rule in cases where no misconduct or negligence 
on the part of the solrs. whose costs are being 
taxed is imputed. — Re Commonwealth Oil 
Corpn., Ltd., Pearson v. Commonwealth Oil i 
Corpn., Ltd., [1917] 1 Ch, 404 ; 86 L. J. Ch. 348 ; ! 

116 L. T. 402 ; 61 Sol. Jo. 315. ; 

Annotation : — Consd. Re Wyatt’s Appln., [19183 2 Ch. 293. I 

Arrangement involving re-organisation of capital 
— Procedure.] — SeelSos. 1076, 1077, 1085, 1087, ante. 

Arrangement in winding up.] — See Sect. 39, post . 

Arrangement involving reduction of capital.] — 

See No. 960, ante . 


Sect. 32 . — ACQUISITION AND DISPOSITION OF 

PROPERTY. 

Sub-sect. 1.— Acquisition. 

A . In General . 

4379. What may be purchased — Governed by 
memorandum — Primary object.] — Where a co. puts 
in the forefront of its memorandum of assocn. a 
special object, as to which definite information 
can be obtained by intending subscribers for 
shares, & the subsequent clauses of the memo- 
randum contain a list of general objects, the 


reasonable mode of construing the memorandum 
in ordinary cases is to say that the object first 
stated is the paramount object of the co., & that 
the other objects are ancillary & subservient to 
that object. 

Where, therefore, the paramount object of a co* 
was to work gold mines in the colony of West 
Australia, the promoters of the co. having in view 
one particular mine near Coolgardie in that colony, 
although the memorandum of assocn. specified 
as one of the objects of the co. to acquire & work 
mines “ in West Australia or elsewhere ” : — Held : 
acquiring & working a mine in the colony of 
Victoria was not a carrying out of the objects of 
the co . — Re Coolgardie Consolidated Gold 
Mines, Ltd. (1897), 76 L. T. 209 ; 13 T. L. R. 
301 ; 41 SoL Jo. 365, C. A. 

Annotations : — Distd. Re M’Donald Gold Mines, Ex p. 

Duncan (1898), li T. L. 11. 204 ; Transvaal Exploring Co, 

v. Albion (Transvaal) Gold Mines, [1899] 2 Ch. 370. Refd. 

Re Anglo -Cuban Oil, Bitumen & Asphalt Co. (1917), 61 

Sol. Jo. 282. 

4380. .] — A co. was formed, first, 

to acquire & take over as a going concern the 

I undertaking of another gold-mining co. ; & 

| secondly, to acquire gold mines, mining & other 
| rights, & land, auriferous, metalliferous, or other- 
; wise, or any interests in the same, in Mysore & 

| elsewhere, & to work, exercise, develop, & turn to 
; account the mines, etc. Hie memorandum of 
! assocn. also gave the co. wide general powers, 
j The property acquired under the first object was 
j not workable at a profit, & rhe directors now 
sought to purchase other mining properties in 
Bombay. A general meeting of the co. was 
called, & a resolution was passed approving of the 
draft agreement, & authorising the directors to 
enter into it & carry it into effect. On a motion by 
a shareholder for an injunction to restrain the 
co. from entering into the agreement on the 
ground that it was ultra vires ; — Held : the main 
object of the co. was gold mining in “ Mysore & 
elsewhere,” & the proposed agreement to purchase 
other mining properties was within the objects 
stated in the memorandum of assocn. — P edlar v. 
Road Block Gold Mines op India, Ltd., [19051 
2 Ch. 427 ; 74 L. J. Oh. 753 ; 93 L. T. 665 ; 51 
W. R. 44 ; 12 Mans. 422. 

Annotation : — Consd. Butler v. Northern Territories Minos 

if Australia (1906), 96 L. T. 41. 

4381. .] — Butler v. Northern 

Territories Mines of Australia, Ltd., No. 
4068, ante. 

Restraint by court — Where purchase may prevent 
completion of previous purchase agreement. I — 

See No. 4109, ante. 

| Construction of memorandum generally, see 
j Sect. 7, sub-sect. 3, ante. 

B. Purchase of Business. 

(a) From Private Owner or Partnership. 

See Sect. 2, sub-sect. 1, ante. 

(b) From Another Company. 

4382. Whether intra vires.] — (1) There is no 
remedy, either at law or in equity, against a 
co. upon any contract to which a director of the co. 
was a party & in which he was interested, unless 


Dale of arrangement db not date of 
sanction by court . } — A scheme or 
arrangement made between a co. in 
liauidation & its creditors under 
Companies Act, 1913, s. 153, becomes 
on the true construction of that sect., 
operative & binding from the date it is 
made & duly assented to by a three- 
fourths majority of the creditors, Sc 


not from the dato of its being sanc- 
tioned by the ct. A creditor, there- 
fore, who has obtained a decree 
between those dates cannot execute it 
against the co. after the former date, 
although he has not assented to the 
arrangement. — Raghubar Datal v. 
Bank op Upper India (1919), I. L. It. 
41 All. 666. — IND. 


PART III. SECT. 32, SUB-SECT. l.—A* 

p. Power to acquire land db give 
a mortgage. 1 — Where a oo. has power 
to acquire land for the purposes c * its 
incorporation, it has the power to give 
a mtge. for, & to bind itself by covenant 
to pay, the purchase-money. — Shep- 
pard v. Bonanza Nickel Mining Co. 
(1894), 26 O. It. 306,— CAN. 


J. — VOL* IX. 


U U 
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Scd. o2 . — Acquisition and disposition of property: 

Sub-se ct* 1, B. ( b ) <fc ( c) & C . J 

the requirements of 1844 Act, s. 29, have been 
complied with. (2) Senible : it is not within the 
ordinary scope of a co. to purchase the goodwill 
of the business of another co. ; & such a trans- 
action, therefore, is one in which, without special 
powers for the purpose, directors would not be 
justified. — Ernest v. Nicholls (1857), 6 H. L. Cas. 
401 ; 30 L. T. O. S. 45 ; 3 Jur. N. S. 919 ; 10 
E. K. 1351 ; sub nom. Sea, Fire Life Assurance 
Society v. Port of London Ship Owners’ Loan 
& Assurance Society, 6 W. R. 24, H. L. ; revsg. 
S. 0. sub nom . Be Sea, Fire & Life Assurance 
Co., Port of London Assurance Co.’s Case 
(1854), 6 De G. M. & G. 465, L. JJ. 

Annotations : — As to (1) Folld. Stears v. South Essex Gur- 
Light & Coko Co. (I860), 9 C. B. N. S. 180. Refd« Be 
National Patent Steam Fuel Co.. Baker’s Case (1860), 

1 Drew. & Sm. 55. As to (2) folld. Be Era Assce., 
Williams’ Case, Anchor Case (1862), 1 Hem. & M. 672 ; 
Be Saxon Life Assce. Soc., Anchor Assce, Case, Era Assce. 
Soc.’s Case, Re Era Abbco. Soc., Williams’s Case, Anchor 
Assco. Case (1862), 32 L. J. Ch. 206 . Refd. Re Era 
Assce., Williams* Case, Anchor Case (1860), 2 John. & H. 
400 ; Kearns v. Leaf, Aldebert v. Leaf (1864), 1 Hem. & M. 
681 ; Fountaine v. Carmarthen Ry. (1868), L. R. 5 Eq. 
316. Generally , Refd. Be Norwich Equitable Fire Assco. 
fcoc. (1887), 58 L. T. 35. Mentd. Hickman tvCox (1857), 
3 C. B. N. S. 523 ; London Dock Co. v. Sinhott (1857), 
8 E. & B. 347 ; Agar v. Athenaeum Life* Assce. Soc. 
(1858), 3 C. B. N. S. 725 ; Athenaeum Life Assce. Soc. v. 
I'ooley (1858). 3 Do G. & J. 294 ; Re Athenaeum Soc., 
Ex p. Eagle Co. (1858), 4 K. & J. 549 ; Prince of Wales 
Assce. v. Harding (1858), E. B. & E. 183 ; Re Athenaeum 
Assco. Soc., Ex p. Prince of Wales Life & Educational 
Assce. (1859), 28 L. J. Ch. 335 ; Re London & Eastern 
Banking Corpn., Ex p. Longworth’s Exors. (1859), John. 
465 ; Metropolitan Saloon Omnibus Co. v. Hawkins 
(1859), 4 H. & N. 87 ; Re Royal British Bank, etc., 
Nicol’s Case (1859), 3 De G. & J. 387 ; Browning v. Great 
Central Mining Co. (1860), 5 H. & N. 856 ; Conybearo v. 
New Brunswick, eto. Co. (1860), 1 Do G. F. & J. 678 ; 

* Re Magdalena Steam Navigation Co. (1860), John. 690 ; 
Re Phoenix Life Assce., Burges & Stock’s Caso (1862), 

2 John. & H. 441 ; Re State Fire lnsce. (1863), 1 De G. J. 
& Sm. 634 ; Re State Fire lnsce. (1865), 34 L. J. Ch. 436 ; 
Mahony v. East HoJyford Mining Co. (1875), L. R. 7 H. L. 
869. 

4383. ,] — pic Era Assurance Co., 

Williams’ Case, Anchor Case, No. 4118, ante . 

4384. .] — Two insurance cos., A. & B., 

entered into a contract for the purchase & transfer 
of B.’s business. Both cos. were subsequently 
wound up. 

The official manager of A. co. claimed against 
the official manager of B. co. the excess of the 
amount paid by A. co. under the contract, over 
the amount received: — Held: (1) on the con- 
struction of the deeds of settlement of the cos., 
the contract was not absolutely void, as being 
ultra vires ; (2) A. co. was bound by acquiescence 
& conduct. — Be Saxon Life Assurance Co., 
Era Co.’s Case (1862), 1 De G. J. & Sm. 29 ; 1 
New Rep. 116 ; 7 L. T. 404 ; 11 W. R. 59 ; 46 
E. It. 12; sub nom. Be Saxon Life Assurance 
Society, Anchor Assurance Co.’s Case, Era 
Assurance Society’s Case, Be Era Assurance 
Society, Williams’s Case, Anchor Assurance 
Co.’s Case, 32 L. J. Ch. 206, L. JJ. 

Annotations : — As to ( 1) Refd. Re Bank of Hindustan, China 
& Japan, Higg’s Case (1865), 2 Hem. & M. 657. As to (2) 
Coned. Re Era Assee., Williams’ Case, Anchor Case (1862), 
1 Hem. Sc M. 672. 

4385. By purchase of shares.] — N. co., a life 
assurance co., whose deed of settlement provided 
that every instrument whereby the co. became 
liable to pay money should contain a clause 
limiting the liability of shareholders to the amount 
payable on their shares & empowered the co., with 
the sanction of an extraordinary general meeting, 
to purchase the business of any other co. of a 
similar nature, upon such terms as the meeting 
should think fit, resolved, with the sanction of an 


extraordinary general meeting, to purchase tlio 
business of the C. co., an assurance co. whoso 
deed of settlement contained no power to sell the 
business, & whose capital was divided into £50 
shares, on which £5 had been paid. To give effect 
to this resolution the shares of the C. co. were 
transferred to various officers of the N. co., who 
subsequently executed a deed, which was never 
sanctioned by a general meeting of the share- 
holders, transferring the shares to the N. co., 
which co, was thereupon entered on the register 
of shareholders of the 0. co. In the winding-up 
of the two cos. : — Held : the transfer of the shares 
to the N. co. Was ultra vires & invalid & the N. co. 
could not be placed on the list of contributories 
of the 0. co. — Be European Society Arbitration 
Acts, Ex p. British Nation Life Assurance 
Assocn. (Liquidators) (1878), 8 Ch. D. 679 ; 
39 L. T. 1 36 ; 27 W. R. 88 ; sub nom. Be European 
Assurance Society Arbitration, British Com- 
mercial Insurance Co. v. British Nation Life 
Assurance Assocn., 48 L. J. Ch. 118, C. A. 

Annotation: — Mentd. Re Cardiff Savings Bank, Davies' 

Case (1890), 45 Ch. D. 537, 

Under power of amalgamation.] — See No. 4059, 
ante . 

4386. Underwriting commission paid in form of 
profit on resale.] — A transaction by which a pur- 

| chasing co. pays part of its capital in substance as 
| underwriting commission to an intermediary co. 

I is illegal under the Cos. Act, 1900 (c. 48), s. 8 (2), 

I notwithstanding that the payment takes the 
j form of a profit on a re-sale by the intermediary 
co. to the purchasing co. 

A co., having an issued capital of 205,014 fully 
paid shares of £1 each, under the powers contained 
in its memorandum of assocn. agreed to sell its 
undertaking to an intermediary co. which under- 
took to form a new co. to take over the undertaking 
according to the terms of a second scheduled 
agreement intended to be made between the 
intermediary co. & the new co. Under this 
second agreement, as consideration for the pur- 
chase of the undertaking of the old co., the new co. 
was to offer 205,014 shares of £1 each, with 12«. 
paid up, to the shareholders of the old co. in pro- 
portion to their holding in the old co., & the 
intermediary co. was to take up such shares as 
should not be subscribed for by the shareholders 
in tlio old co., & was to receive in addition as 
further part of the consideration the sum of 
£12,300. The new co. had power under its arts, 
to pay underwriting commission ‘‘at a rate ” not 
exceeding 50 per cent. : — Held : (1) the proposed 
payment of £12,300 was in substance an under- 
writing commission paid by the new co. to the 
intermediary co. ; (2) it was not within the saving 
clause contained in above sub-sect., as there 
had been no offer of shares to the public by the 
new co., & the payment was of a lump sum & 
not “ at a rate,” as provided by the arts., & it was 
therefore illegal. — Booth v. New Afrikander 
Gold Mining Co., Ltd., [1903] 1 Ch. 295 ; 72 
L. J. Ch. 125 ; 87 L. T. 509 ; 51 W. R. 193 ; 19 
T. L. R. 67 ; 47 Sol. Jo. 91 ; 10 Mans. 56, C. A. 

Annotations : — As to (1) Refd. Re W orthington. Ex p. Patli6 
Frfcres (1914), 83 L. J. K. B. 885. As to (2) Refd. Bisgood 
v. Henderson's Transvaal Estates (1908), 77 L. J. Ch. 486. 
Generally, Mentd. Doughty v. Lomagunda Reefs (1903), 
88 L. T. 337. 

Stamp duty — How calculated.] — See No. 4388, 
post. 

(c) Stamp Duties . 

See , generally , Revenue. 

4387. Conveyance or transfer on sale — Partner- 
ship converted into limited company.] — Where 
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eight partners turned their business into a co. 
consisting solely of themselves, transferred by deed 
the whole of the partnership property to the co., 
which was a party to the deed, & divided the whole 
of the shares in proportion to their respective 
interests in the partnership estate : — Held : the 
deed was a “ conveyance or transfer on sale ” 
within Stamp Act, 1891 (c. 39), s. 55, for the con- 
sideration of shares & stock, & was liable to ad 
valorem stamp duty. — F oster (John) & Sons v. 
Inland Revenue Comrs., [1894] 1 Q. B. 516 ; 
03 L. J. Q. B. 173 ; 69 L. T. 817 ; 58 J. P. 449 ; 
42 W. R. 259 ; 10 T. L. It. 152 ; 38 Sol. Jo. 128 ; 
9 R. 161, 0. A. 

Annotations: — Apld. Coats v. I. It. Comrs., [1897] 2 Q. B. 

423. Refd. G. N. Ry. v. 1. R. Comrs., [1899] 2 Q. B. 652. 

4388. Money payable periodically — Dividend 
payable on contingency to vendor company.] — 

Part of the consideration for the sale of a co.’s 
assets to another co. was that the buying co. 
should pay out of its profits to the selling co. an 
annual dividend of 3 per cent, upon capital issued, 
after paying to its own shareholders a 5 per cent, 
dividend upon its shares : — Held : the dividend 
of 3 per cent., though payable on a contingency or 
more than one contingency, was “ money payable 
periodically ” within the meaning of the Stamp 
Act, 1891 (c. 39), s. 56 (2). — Underground 
Electric Rys. Co. v. Inland Revenue Comrs., 
[1906] A. C. 21 ; 75 L. J. K. B. 117 ; 93 L. T. 819 ; 
54 W. R. 381 ; 22 T. L. R. 160, H. L. 

Annotation : — Consd. Underground Electric Rys, of London 

& Glyn, Mills, Currie v. I. R. Comrs., [1916] 1 K. B. 306. 

4389. Property locally situate out of the United 
Kingdom — Book debts recoverable in South 
America — Sale of private business to company.] 

— An agreement was made & executed in England 
for the sale of a business carried on at Buenos 
Aires in Argentine, which included certain book 
debts owing by persons resident in Argentina to 
the vendor of the business : — Held ; the book 
debts were not “ property situate out of the 
United Kingdom ” within Stamp Act, 1891 (c. 39), 
s. 59 (1) ; (2 ) ad valorem duty was payable on the 
apportioned consideration for the sale of the book 
debts. — Velazquez, Ltd. v. Inland Revenue 
Comrs., [1914] 3 K. B. 458 ; 83 L. J. K. B. 1108 ; 
111 L. T. 417 ; 30 T. L. R. 539 ; 58 Sol. Jo. 554, 
C. A. 

C. Purchase of Shares and Other Property . 

4390. Shares — Authorised by memorandum.] — 

lie Barned’s Banking Co., Ex p. Contract 
Corpn., No. 4054, ante . 

4391. Prohibited by articles— Authorised by 

special resolution.] — Taylor v. Pilsen Joel & 
General Electric Light Co., Co. 3716, ante. 

4392. Whether authorised by articles — 

Bill discounting company — Purchase of shares In 
banking company.] — The memorandum of assocn. 
of a joint-stock discount co. stated that the objects 
for which the co. was established were inter alia 
the carrying on the business of a bill-broker & 
scrivener, the drawing, accepting, & discounting 
bills of exchange, the making advances & pro- 
curing loans on & the investing in securities, & the 
doing of all such things as the directors should 
consider incidental or conducive to the attain- 
ment of the above objects. The directors invested 
moneys of the co. in the shares of a joint-stock 
banking co. with a view of setting up the banking 


co. & thereby promoting the discount business of 
their own co., concealing, however, the nature of 
the transaction from the shareholder: — Held: 
the directors had acted ultra vires . — Joint Stock 
Discount Co. v. Brown (1866), L. R. 3 Eq. 139 ; 
15 L. T. 174 ; 12 Jur. N. S. 899 ; subsequent pro- 
ceedings (1869), L. R. 8 Eq. 381. 

Annotations : — Consd. Parker v. Lewis (1873), 28 L. T. 91 : 
Hampson v. Price’s Patent Candle Go. (1876), 45 L. J. Ch. 
437 ; London Financial Assocn. v. Kelk (1884), 26 Ch. I). 
107. Refd. Studdert v. Grosvenor (1886), 33 Ch. D. 628. 
Mentd. lie Faure Electric Accumulator Go. (1888), 40 
Ch. D. 141. 

4393, — _> .] — The objects of a joint- 

stock co., limited, were declared by the arts, of 
assocn. to be for carrying on the business of a bill 
broker & scrivener, the drawing, accepting, 
endorsing, discounting, A rediscounting bills of 
exchange & promissory notes ; the making advances 
& procuring loans on, & the investing in, securities ; 
the borrowing & lending of money, the guarantee- 
ing payment of bills of exchange, promissory notes 
& advances, & the doing all such things as the 
directors should consider incidental or conducive 
to the attainment of the above objects. The co. 
by a resolution of the board of directors agreed to 
assist a joint-stock banking co. by taking 3,000 
shares in such banking co., & as a consideration for 
a transfer & registrat ion of those shares to nominees 
of the directors of the discount co., they drew 
cheques amounting to £30,000, on the bankers of 
the co., which were duly paid. This transaction 
the directors alleged was entered into with a view 
of promoting & increasing the business of their 
co., but the true character of the transaction was 
not entered in their cash book, but was described 
as “ loans ” to the banking co. : — Held : (1) such 
a transaction was ultra vires of the directors of 
the discount co. ; (2) it was a breach of trust, & 
the £30,000 ordered to be paid into ct. by defts., the 
directors, forthwith. — Joint Stock Discount Co. 
v. Brown (1869), L. 11. 8 Eq. 381 ; 20 L. T. 844 ; 
17 W. R. 1037. 

Annotations : — As to (1) Consd. London Financial Assocn. v. 
Kelk (1884), 26 Ch. D. 107. Reid. Parker v. Lewis (1873), 
28 L. T. 91 ; Phosphate Sewage Co. v. Hartmont (1877), 
5 Oh. D. 394 : lie Financial Corpn., Goodson’s Claim 
(1880), 28 W. ft. 760 ; Grlmwade v. Mutual Soc. (1884), 
52 L. T. 409 ; Studdert v. Grosvenor (1886), 33 Ch. D. 628 ; 
Cullerno v. London & Suburban General Permanent Bldg. 
Snc. (1890), 25 Q. B. D. 486 ; Be Liverpool Household 
Stores Assocn. (1890), 59 L. J. Ch. 616. As to (2) Consd. 
Parker v. Lewis (1873), 28 L. T. 91. Refd. Power v. 
O’Connor (1871), 19 W. R. 923 ; Be Ry. & General Light 
Improvement Co., Marzetti’s Case (1880), 28 W. K. 541 ; 
Be Lands Allotment Co. (1894), 63 L. J. Ch. 291. 
Generally , Mentd. Re Faure Electric Accumulator Co. 
(1888), 40 Ch. D. 141. 

4394. Company formed to promote 

others.] — The I. C. co. was empowered by its 
memorandum <te arts., in the widest terms, to 
undertake & assist in the formation of other cos., 
including ry. cos. in England or elsewhere, to 
transact the business of a capitalist. Its managing 
director, on its behalf, applied for shares in the 
ry. co. Upon this 5,198 shares were allotted to it, 
& it was entered on the register with notice of the 
allotment: — Held: the taking of the shares by 
the I. C. co. was not ultra vires , &> this co. must be 
settled on the list of contributories .— lie Peruvian 
Rys. Co., Crawley’s Case, Robinson’s Case 
(1869), 4 Ch. App. 322 ; sub nom. Be PERUVIAN 
Rys. Co., Crawley’s Case, Robinson’s Case, 
International Contract Co.’s Case, 20 L. T. 
96; 17 W. R. 454, L. JJ. 

Annotations Refd. Re Disderi (1870), 23 L. T. 694. 


PART III. SECT. 32, SUB-SECT. 1.— C. 

q. Shares — W hether ultra vires.] — 
The holding of Bhares by one trading 
corpn. in another trading corpn. is not 
ultra vires . — Canada Live Assurance 


Co. v . Peel General Manufacturing 
Co. (1879), 26 Gr. 477.— CAN. 

r. — — Whether each purchase 
stwuld be submitted for approval to 
shareholders.}-- A bye-law passed by 


the directors of a co. & confirmed by a 
vote of the shareholders expressly 
authorising the directors “ from time 
, to time & whenever they see fit to 
purchase shares in nny other corpn. ft 

U U 2 
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Sect . 32. — Acquisition and disposition of property : 

Sub-scct. 1,0./ sub-sect . 2, A. 2?. ( a ).] 

Mentd. i2e Laud Shipping Colliery Co.. Ex p. Harwood. 
Gull, Geary Sc Stafford (1869), 20 L. T. 786 ; Re British 
Sc American Steam Navigation Co., Ward’s Case (1870), 
L. 11. 10 Eq. 659 ; Re International Contract Co., Levlta's 
Case (1870), 39 L. J. Ch. 673. 

4395. Financial company — Purchase 

of unpaid shares.] — The objects of a co. were stated 
in its memorandum to be the “ undertaking, 
assisting, & participating in financial, commercial, 
<fc industrial operations & undertakings, both singly 
& in connection with other persons, firms, com- 
panies, & co-operations,” & doing all things 
incidental or conducive thereto: — Held: the co. 
was authorised to take unpaid-up shares in another 
co. — Re Financial Coepn., Goodson’s Claim 
(1880), 28 W. R. 700. 

Purchase amounting to purchase of busi- 
ness.] — See No. 4385, ante, 

Company’s own shares.] — See Sect. 10, sub- 
sect. 3, F. (a), ii., & Sect. 31, sub-sect. 2, B., ante. 

4396. Patent — Company formed to work pa- 
tented machine.] — Where a co. is formed for work- 
ing a patented machine, it is not ultra vires to 
purchase the patent. — Re British & Foreign 
Cork Co., Leifchild’s Case (1865), L. R. 1 Eq. 
231; 13L.T.207; 11 Jur. N. S. 941 ; 14 W. 11.22. 

Annotations : — Mentd. Re Baglan Hall Colliery Co. (1870), 
5 Oil. App. 349, u. ; Re Britannia Permanent Benefit 
Bldg. Soc. (1891), 65 L. T. 196 ; Re Wragg, [1897 J 1 Ch. 
796. 

4397. Agricultural land — Company working coal 
mine beneath.] — A co. having for its objects to work 
coal & iron mines, obtained a lease for 30 years, 
enabling it to work the mines under certain 
property in Russia. A large amount of money 
was sunk by the co. in working, & on the death of 
the lessor an opportunity occurred of purchasing 
the freehold of the mines & surface land. The co. 
& its board of directors determined that the co.’s 
interests would be best served by making the 
purchase. The surface was agricultural land 
which it was proposed to let out on agricultural 
tenancies which would bring in about £4,000 per 
annum, but there was evidence that even if the 
land was allowed to lie fallow, still the purchase 
would be beneficial to the co. There was no 
express power in the memorandum to purchase 
land, but there was the usual clause enablng the 
co. to do all things * incidental & conducive to 
t he attainment ” of its objects. On motion by a 
dissenting shareholder to restrain the completion 
of the purchase by the co. : — Held : the purchase 
might be “ incidental & conducive ” to the attain- 


ment of the co.’s objects, & the motion must be 
dismissed. — Johns v. Balfour (1889), 5 T. L. R. 
389 ; 1 Meg. 181. 

Annotation : — Apld. Re Kingsbury Collieries & Moore’s 
Contract, [1907] 2 Ch. 259. 


Sub -sect. 2 . — Disposit ion . 

A. In General . 

4398. General rule.] — A co. incorporated under 
1862 Act are, unless the contrary appear, either 
by express provision in their arts, of assocn. or by 
necessary implication from the nature of their 
business, in the same position as to dealing with 
their property as any individual owner of property. 
— Re Patent File Co., Ex p. Birmingham Bank- 
ing Co. (1870), 6 Ch. App. 83 ; 40 L. J. Ch. 190 ; 
19 W. R. 193, L. JJ. ; affg. 23 L. T. 484. 

Annotations : — Refd. Re General Provident Assce., Ex p. 

National Bank (1872), L. R. 14 Eq. 507 ; It. v. Reed 

(1880), 5 Q. B. D. 483 ; Re Clough, Bradford Commercial 

Banking Co. v. Cure (1885), 31 Ch. D. 324 ; General 

Auction Estate & Monetary Co. v. Smith, [1891] 3 Ch. 432. 

4399. User conducive to objects of company.] — 

Simpson v. Westminster Palace Hotel Co., No. 
4423, post . 

B . By Sale. 

(a) Power to Sell . 

4400. Whole undertaking — Where ultra vires 
company as constituted — How effected.] — An un- 
registered co. which has no power under its deed 
of settlement to sell & transfer its business to 
another co. may, nevertheless, carry into effect 
an agreement for that purpose by registering under 
1802 Act, & then passing a resolution for volun- 
tarily winding up, & directing the liquidator to 
carry out the agreement. — Southall v. British 
Mutual Life Assurance Society (1871), 0 
Ch. App. 014 ; 40 L. J. Ch. 098 ; 19 W. R. 865, 
L. .1.7 . 

Annotation: — Consd. Kaye v. Croydon Tram. Co., [1898] 

1 Ch. 358. 

4401. Under power in memorandum — Sale 

with a view to voluntary winding up — Whether 
ultra vires.] — The 1802 Act, s. 101, in no way 
prohibits a co. from carrying into effect a resolution 
passed in pursuance of a provision in its arts, or 
memorandum of assocn. for the sale of its under- 
taking to another co. in consideration of shares 
in such purchasing co., although for the purposes 
of carrying the resolution into effect the vending 
co. proposes to go into voluntary liquidation. — 
Cotton v. Imperial & Foreign Agency & In- 


to use the funds of the eo. for such | Act, 1869 (c. 13) (D), & subject to the 
purpose ” in permissible. A separate provisions of Insolvent Act, 1875, 
bye-law approving of each individual cannot, without being authorised by 
purchaso is not necessary. -McIntyre I the shareholders, make a voluntary 
r. Tkmiskaming Mining Co. (1921), I assignment in insolvency.— Donly v. 
50 O. L. K. 467. — CAN. j IIolmwood (1879), 4 A. R. 555. — CAN. 

b. Purchase of land — By hor- 1 

rowed viotwy .) — Eastern Trust Co. PART III. SECT. 32, SUB-SECT. 2. — 


v. Maritime Telegraph, etc. Co 
(1914), 14 E. L. R. 319 ; 15 J). L. R. 
653. — CAN. 

PART III. SECT. 32, SUB-SECT. 2.— A. 

t. Assignment of company's pro- 
perty — To trustees for benefit of creditors . ] 
—The directors of a joint-stock co. 
have power to make an assignment of 
the co.'s estate & property to trustees 
for the benefit of eroditors, & their 
action in so doing does not require 
the assent of the shareholders. — Re 
OLYMPIA Co. (1915), 33 W. L. R. 331 ; 
9 W. W, It. 875. — CAN. 

a. — — — Without consent of share- 
holders Ultra vires.) — The directors of 
a joint stock co. incorporated under 
Canada Joint-Stock Cos. Letters Patent 


B. (a). 

b. Whole undertaking — Covenant 
i not to deal in same class of stock for 
| twenty years— Whether intra vires .) — 
| An agreement by a co., incorporated 
i under the Dominion Joint-Stock Cos. 

Letters Patent Act for tho purpose of 
manufacturing, importing & dealing 
generally in mouldings, picture frames, 
mirrors, plate ^lass, sheet glass, etc., 
for tho sale of its stock of plate glass 
to a co. to be formed with a covenant 
not to compete in the plate glass 
business with that co. for twenty years, 
is valid, & is not an ultra vires abandon- 
ment of its powers. — McCausland v. 
Hill (1896), 23 A. R. 738.— CAN. 

c. Under statute — Whether 

shareholders in transferor company are 


shareholders in transferee company .) — 
A statute which authorises the sale & 
transfer of the whole of the business 
rights & property of one co. to another 
co. & authorises such purchase by tho 
latter co. does not, in the absence of 
clear & precise language to that effect, 
constitute the shareholders of the 
selling co. shareholders in the pur- 
chasing co. — Re Dominion Trust Co., 
[1917] 1 W. W. R. 171; 24 B. C. R. 
450.— CAN. 

d. In breach of terms of 

resolution.) — The ct. will not allow a 
trustee, agent or other person holding 
an office or place of trust & confidence, 
to put himself in a position where his 
interest conflicts with his duty, or 
without disclosure to make a profit 
out of his agency. Unless & so far 
only as authorised by a co.’s arts, or 
bye-laws or by tho statute governing 
the co., the co.’s directors cannot 
make a binding contract with any 
other co. in which a member of the 
quorum is interested. If the latter 
co. has notice of the irregularity, the 
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vestment Corpn., [1892] 3 Ch. 454 ; 61 L. J. Ch. 
684 ; 67 L. T. 342 ; 8 T. L. R. 777. 

Annotations : — Distd. Payne v. Cork Co., [1900] 1 Ch. 308. 

Expld. & Folld. Doughty v. Lomagunda Reefs, [1002] 

2 Ch. 837. Overd. Bisgood v. Henderson's Transvaal 

Estates, [1908] 1 Ch. 743. 

4402. .] — The memorandum of 

assocn. of a co. contained powers to sell its under- 
taking for shares in another co., & to distribute 
amongst its members in specie any of its property. 
Its arts, of assocn. empowered the liquidators in 
its winding up, with the sanction of an extra- 
ordinary resolution, to distribute in specie amongst 
the contributories any part of its assets. The co. 
while a going concern agreed to sell its under- 
taking & all its property to another co., the con- 
sideration being — (a) that the purchaser co. should 
pay the vendor co.’s debts So perform its obliga- 
tions, So keep the vendor co. So its liquidators So 
contributories indemnified ; ( b ) that the vendor 
co. should retain a sum to pay the costs of So 
incidental to its winding up ; (c) the allotment to 
the vendor co. or its nominees of fully-paid shares 
in the purchaser co. The agreement was con- 
ditional on its being sanctioned by an extra- 
ordinary resolution of the vendor co. before 
.Tan. 31, 1902. On Dec. 30, 1901, the vendor co. 
passed by a three-fourths majority resolutions — 
(a) that the agreement should be adopted So carried 
into effect ; (b) for voluntary winding up So the 
appointment of a liquidator, who was authorised 
to distribute any of the assets amongst the mem- 
bers in specie. At a subsequent meeting resolu- 
tion (b) was confirmed as a special resolution : — 
Held : the sale was properly made under the power 
of sale in the memorandum So was not vitiated by 
the fact that it involved the co.’s immediately 
going into voluntary liquidation ; & it was not in 
disguise a sale by the liquidator upon terms not 
justified by 1862 Act, s. 161. — Doughty v. Loma- 
ounda Reefs, Ltd., [1902] 2 Ch. 837 ; 71 L. J. Ch. 
888 ; 88 L. T. 337 ; 51 W. R. 29 ; 9 Mans. 418 ; 
affd., [1903] 1 Ch. 673, C. A. 

A nnotations : — Refd. Fuller v. White Feather Reward, 

[1906] 1 Oh. 823 : Bisgood v. Henderson’s Transvaal 

Estates, [1908] 1 Ch. 743. 


4403. Whether proper object.] — The sale 

of all a co.*s assets So all its undert aking So the 
distribution of the proceeds cannot be a corporate 
object so that under a clause for that purpose 
introduced into the memorandum of assocn. such 
a sale So distribution can be made without regard 
to 1862 Act, s. 161. — Bisgood v. Henderson’s 
Transvaal Estates, Ltd., [1908] 1 Oh. 743 ; 77 
L. J. Ch. 486 ; 98 L. T. 809 ; 24 T. L. R. 510 ; 52 
Sol. .To. 412 ; 15 Mans. 163, 0. A. 

Annotations : — Consd. Etheridge v. Central Uruguay 
Northern Extension lly., [1913] 1 Ch. 425. Distd. Re 
Anglo-Continental Supply Co., [1922] 2 Ch. 723. Consd. 
Dibble v. Wilts So Somerset Farmers, [1923] 1 Ch. 342. 
Refd. Thomson v. Henderson’s Transvaal Estates (1908), 
98 L. T. 815 ; Re Aramayo Francke Mines, [1917] 1 Ch. 
451 : Re Guardian Assce., [1917] 1 Ch. 431. Mentd. Re 
Jewish Colonial Trust (Juedische Colonial Bank), 11908] 
2 Ch. 287 : Hickman v. Kent or Romney Marsh Sheep - 
Breeders’ Assocn., [1915] 1 Ch. 881. 

4404. Part of undertaking.] — Grant v . United 
Kingdom Switchback Railways Co., No. 3759, 
ante . 

Insurance company.] — See Part V., Sect. 

7, sub-sect. 2, post. 

Where company in liquidation.] — See Sect. 

30, sub-sect. 10, F., post . 

4405. Whole of assets except shares of pur- 

chasing company — Construction of memorandum.] 

— Wall v. London & Northern Assets Corpn., 
Ltd., No. 3775, ante . 

4406. Branch business — Branch carried on 

at loss.] — A co. carried on its undertaking in three 
distinct branches, So issued debentures operating 
as a floating charge upon the property of the co. 
The debentures were secured by a covering trust- 
deed under which the co. covenanted to carry on 
their business in a proper So efficient manner. The 
co. resolved to sell to another co. the stock-in- 
trade So plant of one of the branches of the business 
which had been carried on at a loss. In an action 
by the debenture-holders : — Held : the sale could 
not be restrained, as it was not contrary to the 
terms of the debentures or trust-deed, So was 
consistent with the carrying on of the business of 
the do. in a proper manner . — Re Vivian (H. H.) So 
Co., Ltd., Metropolitan Bank of England So 


first co. may rescind the transaction, i 
even after completion, provided that 
rescission is still possible ; &, if the , 
agents of the purchasing co. are also 
agents of the selling co., the purchasing j 
co. is fixed with notice of anything of 
which its purcliasing agents had notice. 
In an action by pltf. co. to set aside a 
grant of all its lands to deft, co., it 
appeared that the conveyance was 
drawn by deft. P., then acting manager 
So solr. for pltf. co., & was executed on 
behalf of pltf. co. by defts. D. & H. 
acting as president & secretary - 
treasurer respectively. The considera- 
tion waB not stated in the conveyance, 
but it was said to have been executed 
to complete an oral agreement of sale 
entered into by pltf. co., through the 
agency of D. So H., acting under 
authority conferred upon them by a 
resolution passed at a special mooting 
of the shareholders of pltf. co. There 
was a dispute as to who was the pur- 
chaser ; but it appeared that the same 
persons, D., H. So P., represented the 
purchaser in the making of any con- 
tract that was made. There was also 
a dispute as to what was actual] y 
authorised by the resolution referred j 
to: — Held: a syndicate, which in- 
eluded among its members pltf. co.’s 
agents So officers, was the purchaser ; 

& D. & H. were not authorised by the 
resolution to sell the whole of pltf. co.’s j 
lands at the price So upon the terms as i 
to commission So other matters upon 
which they purported to sell; So the 
agents of pltf. co. were the agents, 
officers, So shareholders of deft, co., Sc > 


the same mon negotiate d for both tho 
buyers & tho sellers ; deft, co., through 
its officers, agents, & solrs., had full 
notice & knowledge of all the facts ; 

Sc such knowledge rendered the trans- 
action So conveyance subject to the 
equities between pltf. co. & tho in- 
dividual defts. So deft, co., to which 
tho convoyanoo was made, & which 
had boon incorporated for that very 
purpose, could not retain tho property 
conveyed. The parties could So should 
he restored to tlicir original positions, 
pltfs. being ready So willing to pay to 
defts. the moneys which they had 
expended, & to take a reconveyance 
of the lands subject to such agree- 
ments of sale as defts. had entered 
into. — Roxborougii Gardens of 
Hamilton, Ltd. v. Davis (1920), 46 
O. L. II. 615. — CAN. 

4404 i. Part of undertaking .] — A co. 
was formed having for its main object 
tho carrying on Qf tho business of 
manufacturing So selling butter or 
cheese. In order to effect its object 
it was expressly empowered by its 
memorandum of assocn. to acquire 
land by purchase or lease, & to erect 
creameries thereon. In the course of 
carrying on its business the co. found 
that certain of its creameries wore no 
longer required. There was no express 
power in its memorandum to dispose 
of such of its freehold or leasehold 
lauds as wore not required for the 
purpose of its business : — Held : the 
co. had power to sell the creameries in 
question, such power being incidental I 


to the main purpose for which the oo. 
existed. — C iikltenii a m Co-operative 
Dairy Co., Ltd. v . Miciiik (1913), 32 
N. Z L. Li. 157.— N.Z. 

e> To hinder cf> delay credi- 

tors.] — Where property is transferred 
from one co. to another, the person 
who planned the transfer for the 
transferor oo., being the guiding spirit 
of tho transferee co., & the effect/ 
of such transfer being to hinder & 
delay the creditors of the transferor 
co. tho onus of showing that tho trans- 
fer was not mado with the intent to 
hinder So delay creditors of tho trans- 
feror co. falls upon the transferee co. — 
Walter v . Leduc Lumber Co. (1915), 
8 W. W. R. 360.— CAN. 

f. Power to sell land — Land held 
under agreement for sale — Directors 
named as co-purchasers — Whether pur- 
chaser can repudiate became of vendor's 
lack to f title .] — Alliance Securities, 
Ltd Tv. Posnekoff, [1922] 3 W. W. R. 
i201.— CAN. 

g. Surplus land — Not re- 

quired for cemetery purposes .] — Previous 
to 1893 a number of persons including 
pltfs. formed themselves into a co. 
under Cemetery Cos. Act, R. S. O. 
1887 (c. 175), they acquired fifty ©ores 
of land So signed a certificate, in the 
form prescribed by sect. 3 of the Act, 
So registered it in tho proper registry 
office on Apr. 14, 1893. With a view 
to obtaining power to sell part of the 
fifty acres not used for burial purposes, 
the directors of the co. in 1912, applied 
to the Provincial Secretary under 
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Sect. 32. — Acquisition and disposition of property: 

Sub-sect •_ 2 , B. («) , (6 ), ( c ) & (d). ] 

Wales, Ltd. v. Vivian (H. H.) & Co., Ltd., 
[1900] 2 Ch. 054 ; 69 L. J. Ch. 659 ; 82 L. T. 074 ; 
48 W. R. 636 ; 44 Sol. Jo. 530 ; 7 Mans. 470. 

Annotation : — Refd. lit Borax Co., Foster v. Borax Co., 

[1901] 1 Ch. 326. 

4407. Construction of memorandum.] 

— Pltf. co. carried on the business of brick manu- 
facturers at Wellington, Somerset, haying a branch 
property &c business at Taunton adjoining certain 
other brick works belonging to the 0. co., which 
carried on a similar business to that of pltf. co. 
By its memorandum of assocn. pltf. co. had power j 
to sell or otherwise deal with all or any part of its ! 
property “ in such manner & on such terms & for | 
such purposes ” as it should think proper, & also j 
to “ make & carry into effect arrangements with 
respect to the union of interests, or amalgamation, 
either in whole or in part, with any other co.,” 
having similar objects. It was proposed that 
pltf. co. & the 0. co. should sell their Taunton 
businesses to a new co., to be formed for that 
purpose in consideration of shares or debentures 
in the new co., pltf. co. & the C. co. also providing 
the necessary working capital by applying & 
paying for shares or debentures in the new co. : — 
Held : on the true construction of its memo- 
randum of assocn. pltf. co. had power to sell its 
Taunton business in consideration of shares or 
debentures in the new co., & to provide working 
capital in the way proposed . — Be Thomas (Wil- 
liam) & Co., Ltd., Thomas (William) & Co., Ltd. 
i\ Sully, [1915] 1 Ch. 325 ; 84 L. J. Ch. 232 ; 112 
L. T. 408. 

4408. Surplus land — Whether reduction of 

capital.] -The whole of the capital of a partner- 
ship of nine persons, who in 1870 formed them- 
selves into a limited co., under 1862 & 1867 Acts, 
consisted of land, on which they spent money in 
improvements for the purpose of their trade : — 
Held : the sale of a surplus part of the land & 
division of the proceeds, was a reduction of capital, 
which might be restrained by injunction. — Holmes 
v. Newcastle-upon-Tyne Freehold Abattoir 
Co. (1875), 1 Ch. D. 682 ; 45 L. J. Ch. 383 ; 24 
W. It. 505. 

Annotation Menfcd. Guinness v. Land Corpn. of Ireland 

(1882). 22 Ch. D. 349. 

4409. Land acquired — Colliery company — 

Construction of memorandum.] —Ite Kingsbury 
Collieries, Ltd. & Moore’s Contract, No. 4032, 
ante. 

Company with charitable objects — Whether con- 


sent of Charity Commissioners necessary.] — See , 
generally , Charities, Vol. VIII., pp. 356 et seq . 

Authority of agents.] — See Sect. 31, sub-sect. 4, 
ante . 

(b) On what Terms. 

4410. Consideration — Shares in purchasing com- 
pany — Issued to shareholders of selling company — 
Construction of memorandum.] — A power given 
to a special general meeting of a co. “ to sell, 
dispose or otherwise deal with ” the business, etc., 
of the co., does not authorise a transfer of the 
business to another co. upon the terms of an 
exchange by the members of the transferring co. 
of their shares in that co. for shares in the trans- 
feree co. 

The S. co., which was a Scottish co., was em-' 
powered by its arts, of assocn. to sell & dispose of 
its business to any other co., but the arts, con- 
tained no express power to amalgamate with 
another co. By an agreement between the S. co. 
& the E. co., the S. co. agreed to transfer its busi- 
ness to the E. co. on the terms that the share- 
holders in the S. co. should receive shares in the 
E. co. in exchange for their shares in the S. co. : — 
Held : the amalgamation was ultra vires , not being 
a sale within the powers of the S. co. — Be Empire 
Assurance Corpn., Dougan’s Case (1873), 8 
Ch. App. 540 ; 42 L.*J. Ch. 460 ; 28 L. T. 649 ; 
21 W. R. 495, L. JJ. 

Annotation : — Refd. Be United Ports & General Jnsce., 

Beck's Case (1874), 30 L. T. 346. 

4411. Partly-paid shares — Power to 

sell for shares.]— Honig v. Blackett’s Mines, 
Ltd. (1901), 45 Sol. Jo. 770. 

4412. .] — Under a clause in 

a memorandum of assocn. stating one of the objects 
of the co. to be “ to sell the undertaking of the 
co. . . . for a consideration consisting in whole or 
in part of . . . shares ... of any other co. ...” : — 
Held : the co. could sell for partly-paid shares. — 
Mason v. Motor Traction Co., Ltd., [1905] 1 Ch. 
419 ; 74 L. J. Ch. 273 ; 92 L. T. 234 ; 21 T. L. R. 
238 ; 12 Mans. 31. 

Annotations Folld. Fuller v. White Feather Reward, 

[1906] 1 Ch. 823. Reid. Blsgood v. Honderson’s Trans- 
vaal Estates, [1908] 1 Ch. 743. 

See , further , Sect. 37, sub-sect. 13, D., post. 

4413. Construction of memorandum.] 

— Be Thomas (William) & Co., Ltd., Thomas 
(William) & Co., Ltd. v. Sully, No. 4407, ante. 

4414. Power to accept obligations — Sale in 

consideration of covenant to procure waiver of 
rights — Construction of memorandum.] — By its 
memorandum of assocn. the S. co. was empowered 


Cos. Act., 1912 (u. 31), s. 11, for re- 
incorporation, & letters patent reincor- 
l>o rating the co. were issued on Oct. 18, 
1912, which purported to give the 
reincorporated co. power to sell, 
alienate, & convey any of the lands 
held by the old co. & any other lands 
uot required for the purposes of the 
co., if doomed necessary. The direc- 
tors of the old co. then transferred 
all its assets to the new co. & the new 
co. sold & conveyed a part of the 
itfty acres to deft. W. Pltfs. con- 
t eudod that the new oo. had no power 
so to convey : — Held : it was the old 
co.’s duty to hold the land upon the 
trusts declared by the statute, this 
duty attached to the new oo. & might 
be enforced against it as though it had 
been subjoct to it at origin. The 
powers of the Provincial Secretary 
wore strictly limited by the statute 
& could not be considered to extend 
to granting authority to trustees to 
sell lands which they had in trust, & 
put the proceeds in thoir own or the 
shareholders’ pockets. — Smith v. Hum- 
UEHVale Cemetery Go. (1915), 7 


O. W. N. 462 ; 8 O. W. N. 202 ; 33 
O. L. It. 452. — CAN. 

h. — • — ■ Sale- of mineral claim — By 
directors — Inadequate price, ] — Daniel 
v. Gold Hill Mining Co. (Foreign) 
(1897), 6 B. C. It. 495.— CAN. 

k. Agreement for sale of land — 
Enforceable against purchaser by com- 
pany — Without proof of bye-law autho- 
rising directors to sell.}-- The share- 
holders of a land co. passed a bye-law 
providing for the directors subdividing 
land & re-selling it at such price & 
terms a3 they from time to time should 
deem advisable, Sc tor their passing 
such resolutions & bye-laws as might 
prove necessary to carry out such 
objects. The directors by resolution 
accepted a proposed plan of sub- 
division, fixed the prices Sc authorised 
certain agents to sell the land in accord- 
ance therewith on such terms as they 
might deem fit: — Held: an agree- 
ment of sale executed in proper iorm 
8c on which the purchaser nad made a 
payment was enforceable by the oo. 
without proof of a bye-law of the 


directors specially authorising the 
agreement. — S t. Vital Investments, 
Ltd. v. Halldorson & Clements 
(1920), 3 W. W. K. 950 ; 30 Man. L. R. 
573.— CAN. 

l. Implied from power to 

purchase & hold land. J— Brown v. 
Moore (1921), 62 S. C. R. 487.— CAN. 

PART III. SECT. 32, SUB-SECT. 2.— 

B. (b). 

m. Sale to highest bidder.] — In 
winding-up proceedings of a joint- 
stock co., tenders were advertised for 
the purchase of the oo.’s property, to 
bo received by a oertain time, when the 
sale was to be “peremptorily closed.’* 
At the time fixed one tender only had 
been received, & the referee enlarged 
the time for the arrival of a train which 
was late. Two more tenders were 
received by that train ; one on behalf 
of the largest beneficiary under the 
mtge. to enforce which the sale was 
being held, Sc the other by a stranger, 
which was a little higher than that of 
the beneficiary. The latter then by 
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to sell or dispose of all or any part of its business 
or property for cash, shares, or obligations of 
another co. The S. co. agreed to sell to the D. co. 
all its property & assets, except the amounts 
unpaid upon certain shares, in consideration 
partly of a sum of money & partly of the procuring 
by the D. co. of a waiver by holders of shares in 
the S. co. of their rights to participate in the sum 
of money aforesaid : — Held : the proposed sale 
was not within the powers conferred on the S. co. 
by its memorandum of assocn. — Holst v. Sydney 
& Louisburg Coal & Railway Co., Ltd. (1893), 
09 L. T. 132. 

441 5. Foreign government bonds — Sale to 

foreign government.] — Loeffler v . Donna 
Thereza Christina 11y. Co., Ltd. (1901), 18 
T. L. It. 149. 

4416. Release from liabilities — Assets sold 

at undervalue.] — A co. was registered in 1889 to 
carry on the business of hotel proprietors with a 
capital of £130,000, divided into 20,000 shares of 
£5 each. In 1891 the co. took on lease the M. 
Hotel & increased their capital by creating 5,000 
new shares of £5 each. Debentures to the amount 
of £75,000 were issued, all of which were out- 
standing, & there were very few other creditors. 
Upwards of £23,000 was expended on the M. 
Hotel, & it was worked at a loss. The co. agreed 
with B., who was one of the lessors of the M. Hotel, 
to hand over the possession of the M. Hotel to B., 
who should 'pay the rent & carry on the hotel. 
The directors undertook to obtain, & obtained, 
from the shareholders the necessary resolutions 
for reducing the capital of the co. by writing off 
£23,710 of fully-paid ordinary shares held by B., 
& his associates, & undertook to obtain the 
sanction of the High Court of Justice in England 
to such reduction, whereupon such shares should 
bo extinguished. B. was to pay to the co. for 
stores & goodwill, 15,000 dols. The co. had power, 
under its arts, of assocn., to reduce its capital by 
cancelling capital: — -Held: (1) this transaction 
was not a purchase by the co. of its own shares, 
but was a sale by the co. of some of its assets for 
less than their cash value, in consideration of a 
release from heavy burdens & of a surrender of 
shares ; (2) the sanction of the ct. to the trans- 
action was only necessary for the permanent 
extinguishment of the shares, & the (it. had juris- 
diction to, & would sanction, the transaction. — 
Tie Denver Hotel Co., [1893] 1 Oh. 495 ; 02 
L. J. Oh. 450 ; 08 L. T. 8 ; 41 W. It. 339 ; 
9 T. L. R. 169 ; 37 Sol. Jo. 191 ; 2 R. 330, C. A. 

Annotations : — As to (1 ) Consd. British & American Trustee 

& Finance Corpn. v. Oouper, [1894] A. C. 399. Reid. 

BelJerby v. Rowland &Marwood’s H.S. Co., (19021 2 Ch. 14. 

Generally , Mentd. Re Oceana Development Co. (1912), 50 

Sol. Jo. 537. 

4417. Uncalled capital called up — & handed over 
to purchasing company.] — Where a co. have by 


their memorandum of assocn. power to Bell tlielr 
undertaking, they can, as one of the terms of the 
sale, call up their uncalled capital & hand over the 
.proceeds to the purchaser. — New Zealand Gold 
Extraction Co. (Newbery-Vautin Process) v. 
Peacock, [1894] 1 Q. B. 622 ; 63 L. J. Q. B. 227 ; 
70 L. T. 110 ; 9 R. 069, C. A. 

Annotations : — Distd. Bisgood v. Henderson’s Transvaal 
Estates. [1908] 1 Ch. 743. Refd. Re Bank of South 
Australia (No. 2), [1895] 1 Ch. 578 ; Wall v. London & 
Northern Assets Corpn., [1898] 2 Ch. 469. Mentd. James 
v. Buena Ventura Nitrate Grounds Syndicate, [1896] 1 
Ch. 456 ; Allon v. Gold Reefs of West Africa, [1899] 2 Ch. 

*v« 

Sale of assets at undervalue.] — See No. 4410, 

ante. 

( c ) Application of Proceeds of Sale . 

On sale of undertaking — Allotment of shares 
among shareholders — Whether return of capital.] — 
See Sect. 37, sub-sect. 13, E. (6), post. 

On liquidation of selling company.] — 

See Sect. 37, sub-sect. 13, E. (e), post . 

4418. On sale of part of assets — Division of pur- 
chase price among shareholders.] — Holmes v . 
Newcastle-upon-Tyne Freehold Abattoir Co., 
No. 4408, ante. 

Profits on sale — Whether available for 

dividends.] — See No. 3920, ante. 

(d) Restraint of Sale. 

4419. Winding up preferable in particular cir- 
cumstances.] — A co. had been in existence for four 
years without carrying on any business ; all its 
shares were registered as fully paid-up, & there 
were no creditors. An agreement having been 
entered into for the sale of its property, a share- 
holder presented a petition for winding up the co. 
with a view to the property being sold under the 
direction of the ct., other shareholders, however, 
opposing the petition on ttie ground that the salt* 
could bo better effected without the intervention 
of the ct., & that there being no creditors or con- 
tributories a winding-up order would be useless : — 
Held : (1) the co. being registered under 1802 Act , 
the liability to a winding-up order existed, inde- 
pendently of the question whether any advantage 
might result from such an order ; (2) as the pro- 
perty appeared to be of some value, & the share- 
holders were unable to agree as to the mode of 
sale, the sale could be more advantageously 
effected under the direction of the ct . — Re Titma- 
oacori Mining Co. (1874), L. R. 17 Eq. 534 ; 43 
L. J. Ch. 417 ; 22 W. R. 510. 

Annotation : — Generally. Expld. Re Now Gas Generator Co, 
(1877), 4 Ch. D. 874. 

4420. At whose instance — Licence©.] — Davison 
v . Royal Aquarium (1888), 5 T. L. R. 0. 

4421. Debenture-holders — Substratum of 

company destroyed.] — By an agreement dated 
Nov. 29, 1898, & made between the B. co. & the 


his agent handod in a much higher 
tender, whereupon the referee in- 
structed notice of the last tender to bo 
given to the other tenderers, & on a 
subsequent day accepted the last, 
which was the highest tender : — Held : 
that he was justified in so doing. — Re 
Alger & Sarnia Oil Co. (1891), 21 


shareholders : — Held : the directors 
, were liable under the general law, to 
refund the amount thereof, or so much 
thereof as might be sufficient to satisfy 
the claims of the creditors to tho 
liquidator suing on behalf of the 
1 creditors. — Mackie v. Clough (1891), 
17 V. L. It. 493. — A US. 


O. R. 440 ; 19 A. R. 446. — CAN. 

PART III. SECT. 32, SUB-SECT. 2.— 

B. (o). 

n. Division of purchase price among 
shareholders .] — The directors of a 
no liability co. having notice of a 
claim against the co., sold the mining 
machinery, which formed the only 
asset of the co. available for payment 
of debts, & distributed the proceeds 
in the form of dividends amongst the 


o. .] — Re Stillwater Lumber 

Sc Shingle Co., Ltd. v. Canada 
Lumber & Timber Co., Ltd. (1923), 
32 B. C. R. 249, — CAN, 

PART III. SECT. 32, SUB-SECT. 2.— 

B. (d). 

p. Sale of land belonging to com- 
pany — Whether dissentient minority can 
restrain sale. ] — Ritchie v. Vermillion 
Mining Co. (1902), 22 C. L. T. Occ. N. 


382 ; 4 O. L. R. 588 : 10.W. R. 024.— 

CAN. 

q. Sale of company* s assets to un- 
formed company .] — Powers were con- 
ferred upon a co. by the legislature t o 
jell its plant, property 8c assets for 
shares “ in a co. carrying on or formed 
for the purpose of carrying on any 
business capable of being conducted 
so as directly or indirectly to benefit 
tills co.” ; — Held : a sale to individuals 
who were not the agents nor trustees of 
an unformed co., upon their under- 
taking to pay in shares of a co. not yet. 
formed would be ultra vires. — Hill r. 
Starr Manufacturing Co. (1913), 13 
E. L. Tt. 420 ; 15 1). L. R. 140; 47 
N. S. R. 387— CAN. 

r. Who must authorise action in 
name of company.) — If persons uncon- 
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Sect. 32. — Acquisition and disposition of property: 
Sub-sect . 2, B. ( d ), C. & D. Sect. 33: Sub- 
s ect. 1.] 

trustee for an intended new co., the B. co. agreed 
to sell its assets to the new co. for £320,000 paid 
as to £100,000 either in cash or shares at the 
option of the purchaser, as to £150,000 either in 
cash or cumulative preference shares at the option 
of the purchaser, & as to £70,000 in ordinary 
shares. Pltf., the holder of certain debentures in 
the B. co. alleged that the rights of debenture- 
holders would be destroyed if the arrangement 
were carried out ; that the words of the memo- 
randum of assocn. could not interfere with the 
rights of secured creditors ; & that the right to 
enforce his security arose when the whole or 
substantially the whole of the assets were parted 
with & the B. co. ceased to be a going concern. 
He accordingly moved for an interlocutory in- 
junction to restrain the carrying out of the 
arrangement : — Held : the B. co. was destroying 
the substratum of its existence, & therefore the 
floating charge which the debenture-holders held 
upon the whole assets attached. — Re Borax Co., 
Foster v. Borax Co., [1899] 2 Ch. 130 ; 68 
L. J. Ch. 410 ; 80 L. T. 461 ; 6 Mans. 439 ; subse- 
quent proceedings , 80 L. T. 637, C. A. 

4422. Floating charge.] — The memo- 

randum of assocn. of a limited co. included, 
among its objects, the carrying on of a business of 
a specified nature, & also the carrying into effect 
of arrangements for amalgamation or union of, or 
sharing in interests whether in whole or in part 
with, any other co. carrying on any business 
similar or analogous to any business authorised 
by the memorandum ; & also the sale of all or 
any part of the co.’s business or property & the 
holding of any debenture, shares, stocks, or se- 
curities of any other cot 

The co. sold the whole of its property & assets, 
including the goodwill, with the exception of 
certain securities, which it retained as its own 
property, to a new co. formed for the purpose of 
acquiring & working the old co.’s business & 
similar undertakings, the sale being in considera- 
tion of debenture-stock & shares in the new co., & 
the old co. agreeing not to carry on any similar 
business otherwise than in conjunction with & for 
the benefit of the new co. The old co. had, before 
the sale, issued debentures charging, “ by way of 
floating security, all its property, undertaking, & 
assets for the time being, whether present or 
future,” & becoming immediately payable upon 


an order or effective resolution to wind up. In a 
debenture-holders' action against the old co. 
claiming that by the sale it had ceased to carry 
on its objects as defined by the memorandum, & 
that therefore the debenture charge immediately 
attached : — Held : pltf.’s claim failed, because 
(1) the sale was not ultra vires of the memorandum 
of assocn. ; (2) the old co.’s undertaking had not 
ceased to be a going concern, so that the de- 
bentures were still nothing more than a “ floating 
security ” ; & (3) the debentures, being a floating 
security, did not give the holders any right to 
interfere with what the co. had done in the 
ordinary course of its business as defined in the 
memorandum of assocn. 

(4) Qu. : whether on the sale the old co. could 
preclude itself from exercising its powers in respect 
of what was in fact the principal object included 
in the memorandum, & whether so to do would 
not endanger the security of the debenture- 
holders by limiting & altering it. — Re Borax Co., 
Foster v . Borax Co., [1901] 1 Ch. 326; 70 
L. J. Ch. 162 ; 83 L. T. 638 ; 49 W. R. 212 ; 17 
T. L. R. 159 ; 45 Sol. Jo. 138, C. A. 

See, also , No. 4406, ante . 

* C . By Lease. 

4423. Unwanted portion of premises — Incidental 
or otherwise conducive to objects.] — A joint-stock 
co. may use its corporate property in a way not 
actually contemplated in the objects set forth in 
the memorandum of assocn., if such user be con- 
ducive to those objects, & be made in good faith 
as tending thereto. 

The funds of a joint-stock co. established for the 
purposes of one undertaking cannot be applied to 
another, & the attempt so to apply them, though 
sanctioned by all the directors, & by a large 
majority of the shareholders, is illegal. But 
where a co. was established “ for the erection, 
furnishing, & maintenance of an hotel, the carrying 
on the usual business of an hotel & tavern therein, 
& the doing all such things as are incidental or 
otherwise conducive to the attainment of the 
above objects ” ; & the directors, while the hotel 
was in the course of being built, agreed to let off, 
for a stipulated period of short duration, a large 
portion of it to the head of a Government depart- 
ment for the business of his office, & evidence was 
given that such a letting was calculated to be pro- 
ductive of advantage to the co. in its intended 
business, & that a majority of shareholders had 
sanctioned the act : — Held : the arrangement was 


nected with a co. or its duly qualified 1 
officers, authorise an action in the ! 
name of the co., the ct. will stay pro- j 
oeodi ugs without costs. — 1 )k wolf 1 
spuKR v . Albert Mining Co. (1874), 

2 Pug. 260.— CAN. 

s. Right to withdraw from litiga- 
tion .] — A oorpn. has the same right as 
an individual to withdraw its name j 
from litigation to which it has boon ' 
made a pltf., but of which it does not ! 
approve. — International Wrf.oking 
Co. v. Murphy (1888), 12 P. R. 423.— ! 
CAN* I 


t. Consent jvdgment — In respect 
of transaction ultra vires.}— It a co. 
enters into a transaction which is 
ultra vires , & litigation ensues in the 
course of which a judgment is entered 
by consent, such judgment is not as 
binding on parties as one obtained 
after a contest, 6c will be sot aside 
because the transaction was beyond 
the power of the co. — Ciiarlebois v. 
3 >klai\ [1899] A. C. 114.— CAN. 

Judgment against company — 
betting aside — Obtained by collusion 


with directors.) — At a meeting of 
directors of deft. co. a resolution was 
passed that an action brought by pltf., 
who was president of the co. & held a 
majority of the shares, against the co., 
should not bo defended ; that pltf. 
should be allowed to take judgment 
for the amount of his claim with 
interest ; & that an account rendered 
to pltf. by the secretary of the co. 
should be withdrawn & treated as 
rendered without authority. There 
was ground for inferring collusion, & 
a guestion as to whether pltf. was 
entitled to recover anything in his 
action against the co. : — Held : the 
judgment entered against the co. was 
properly set aside, & the secretary of 
the co. was properly permitted to 
defend & plead a counterclaim on 
behalf of the oo. — Dimock v. Central 
Rawdon Mining Co. (1903), 36 

N. S. R. 337.— CAN. 

b. Against company — After wind- 
ing up — Against official manager . ] — 
When a public co. has been ordered to 
be wound up, under the Winding-up 
Acts, 6c an official manager has been 


appointed, all suits in respect of claims 
against the co. must, thenceforth, be 
prosecuted against such official 
manager. — Riddick v. Deposit 6z 
General Life Assurance Co. (1858), 
9 I. C. L. R. 84 ; 11 Ir. Jur. 87.— IR. 

C . With branches in Scotland 

* — Contract performed in England — * 
Company sued in Scotland. ] — Where the 
chief office of a co. for carrying goods 
between Liverpool & Greenock was at 
Liverpool, but they had branches at 
Glasgow & Greonock : — Held ; the co. 
could be sued in Scotland for the value 
of goods delivered at Liverpool. — 
Bishop v. Mersey & Clyde naviga- 
tion Steam Co. (1830), 8 Sh. (Ct. of 
Sess.) 558 ; 5 Fac. Coll. 441.-H5COT. 

d. When company “ pursuer ** — 
1862 Act, e. 69.3 — A co. successfully 
pursued an action in the Sheriff Ct. 6c 
Defender appealed : — Held : in oppos- 
ing the appeal the co. was not a pursuer 
within above sect. & it did not apply. — ■ 
Star Fire 8c Burglary Insurance 
O o. v. Davidson 6c Sons (1902), 4 
F. (Ct. of Sess,) 997.— SOOT, 
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valid within the words of the clause, “ all such 
things as are incidental or otherwise conducive to 
the attainment ” of the objects for which the co. 
was established. — Simpson v. Westminster 
Palace Hotel Co. (1860), 8 H. L. Cas. 712 ; 2 
L. T. 707 ; 6 Jur. N. S. 985 ; 11 E. R. 608, H. L. 

Annotations : — Gonsd. Re Saxon Life Assce. Soc., Anchor 
Assce. Case, Era Assce. Soe.’s Case, Re Era Assce. Soc.» 
Williams’ Case, Anchor Assce. Case (1863), 32 L. J. Ch. 
206. Apld. Foatherstonhautfli v. Lee Moor Porcelain 
Clay Co. (1865), L. R. 1 Eq. 318. Gonsd. Joint Stock 
Discount Co. v. Brown (1866), L. It. 3 Eq. 139 ; Re 
London & Colonial Co. f ,Ex p. Horsey (1868), 37 L. J. Ch. 
393 ; Guinness v. Land Corpn. of Ireland (1882), 22 
Ch. D. 349. Refd. MacDougull v. Jersey Imperial Hotel 
Co. (1864), 2 Hem. & M. 528 ; Taunton v. Itoyal lnsce. 
(1864), 2 Hem. & M. 135 ; Studdert v. Grosvenor (1886), 
33 Ch. D. 528 ; Henderson v. Bank of Australasia (1888), 
40 Ch. D. 170; A.-G. v. Mersey Ry., [1907] 1 Ch. 81 ; 
Moseley v. Koffyfontein Mines, [1911] 1 Ch. 73. Mentd. 
Russell v. Wakefield Waterworks Co. (1875), L. R. 20 Eq. 
474 ; Yorkshire Miners’ Assocn. v. Howden, [1905] A. C. 
256 ; Russell v. Amalgamated Hoc. of Carpenters & 
Joiners, [1912] A. C. 421. 

4424. .] — A limited co. established for the 

purpose of carrying on business as hop merchants, 
exporters of ale, etc., with power to take Sc make 
leases for the purposes of their undertaking, took 
a lease of a much larger house than was required 
for the purposes of their business, Sc used part 
only of the premises, letting off the larger portion 
of it : — Held : the co. having taken this lease with 
the bond fide object of having their offices in the 
most eligible situation for the purposes of their 
business, the letting off so much of the premises 
as they did not require was not ultra vires. — Re 
London Sc Colonial Co., Horsey’s Claim (1868), 
L. R. 5 Eq. 562, n. ; 37 L. J. Ch. 393 ; 16 W. R. 
535. 

Annotations : — Mentd. Re Gartncss Iron Co., Ex p. Elphin- 
0 tone (1870), L. R. 10 Eq. 412 ; Re Telegraph Construction 
Co. (1870), L. Ii. 10 Eq. 384 ; Gooch v. London Banking 
Assocn. (1886), 32 Ch. D. 41 ; Re Midland Coal, Coke & 
Iron Co., Craig’s Claim. [1895] 1 Ch. 267 ; Re New 
Oriental Bank Corpn. (No. 2), [1895] 1 Ch. 753. 

4425. Business unsuccessful— Making most of 

assets.] — Featiierstoniiaugh v. Lee Moor Porce- 
lain Clay Co., No. 4081, ante. 

D. By way of Mortgage . 

See Sect. 34, post . 


Sect. 33. — ACTIONS AND PROCEEDINGS BY 
AND AGAINST COMPANIES. 

Sub-sect. 1. — In General. 

Legal proceedings— What are— Construction of 
articles.] — See No. 4459, post. 

4426. Position of shareholder— Where company 
party to action.] — Sernble : an ordinary member of 
a co. ought not to be examined on interrogatories 
unless the judge is satisfied that there is no officer 
of the co. capable of making the discovery, & that 
the member proposed to be examined has the 
required information. 

When a co. is a party to an action, a member is 
in. the position, not of a witness, but of a party. 
The usual practice is for the co.'s solr. to act for 
the member who is directed to answer, & charge 
the costs against the co. — Berkeley v. Standard 
Discount Go. (1879), 13 Ch. D. 97 ; 49 L. J. Ch. 1 ; 
41 L. T. 374 ; 28 W. R. 125, C. A. 

Annotations Refd. Re Alexandra Palace Co. (1880), ,16 
Ch. D. 58 ; Tannetta, Walker v. Newport (Alexandra) 
Dock Co. (1890), 6 T. L. R. 325 ; Chaddoek v. British 
South Africa Co. (1896), 65 L. J. Q. B. 635. 

4427. To enforce company’s regulations.] — It 

seems clear that a co. is entitled as against its 
members to enforce & restrain of its regulations. 

It is also clear that shareholders as against their 


co. can enforce & restrain breaches of its regula- 
tions (Astbury, J.). — Hickman v. Kent or 
Romney Marsh Sheep - Breeders* Assocn., 
[1915] 1 Ch. 881 ; 84 L. J. Ch. 688 ; 113 L. T. 
J59 ; 59 Sol. Jo. 478. 

Annotation : — Mentd. Anglo - Newfoundland Development 

Co. v. R., [1920] 2 K. B. 214. 

Proceedings by shareholders — In respect of ultra 
vires acts of company — Loss of right to bring.] — 
See Nos. 4112, 4117, 4118, 4120, ante . 

4428. In respect of ultra vires acts of 

directors.] — The notice of an extraordinary general 
meeting of a limited co. stated the purpose of the 
meeting to be to consider &, if thought fit, approve 
the draft new regulations to be submitted to the 
meeting, & to pass a resolution approving Sc 
adopting the same. It also stated that copies of 
the proposed new regulations might be seen at the 
offices of the co., or would be forwarded to share- 
holders on application. The new regulations con- 
tained an art. enabling the board to grant a retiring 
pension to any managing director, Sc confirming 
an agreement of Jan. 17, 1902, by which the 
directors, acting on behalf of the co., agreed to 
pay to one of the retiring managing directors, for 
consideration, an annual sum of £1,000 for ten 
years, Sc £500 a year thereafter for the remainder 
of his life. There were also other new arts. 
(inter alia) : (a) enabling the board to increase 
the remuneration of the directors from £3,000 to 
£4,500 per annum, Sc allowing them travelling, 
hotel, & other expenses ; (6) providing for the 
appointment of three directors for life ; (c) re- 
lieving directors from liability for loss ; & (d) 
enabling the directors to borrow a further sum of 
£150,000. The resolution adopting the new 
regulations was passed at the meeting & confirmed 
at a second extraordinary general meeting. In 
an action by the shareholders against the co. & 
the directors to test the validity of the resolutions ; 
— Held: (1) the shareholders were not entitled 
to maintain the action at all, Sc must appeal to the 
co. in general meeting in respect of the irregularity 
committed by the directors. 

(2) One or more shareholders of a co. cannot 
sue in respect of irregular or unauthorised acts of 
the directors which would be valid if done with 
the approval of the majority of the shareholders 
or are capable of being confirmed by the majority. 
— Normandy v. Ind, Coops Sc Co., Ltd., [1908] 
1 Ch. 84 ; 77 L. J. Ch. 82 ; 97 L. T. 872 ; 24 
T. L. R. 57 ; 15 Mans. 65. 

Annotation :—As to (2) Refd. Foster v. Foster, [19161 1 Oh. 


532. 

4429. Institution of proceedings— In county 
court.] — A co., incorporated under 1908 Act, may 
lawfully employ an agent, who is not a solr., to 
institute proceedings in the county ct. & file the 
necessary prcecipe on its behalf Sc, with the leave 
of the judge, to represent it in ct. 

The ancient rule that a corpn. can only act by 
attorney, which involved an appointment under 
the seal of the corp., does not extend to prevent 
joint-stock cos. from issuing process in the county 
ct. as ordinary individuals can do, seeing that they 
are able to comply with all the provisions of the 
C. C. R., Sc without appointing any attorney under 
their common seal to do these acts for them 
(Swinfen Eady, L.J.). — Kinnell (Charles P .) 
Sc Co. v. Harding, Waoe Sc Co., [1918] 1 K. B. 
405 ; 87 L. J. K. B. 342 ; 118 L. T. 429 ; 34 T. 1 . R. 
217 ; 62 Sol. Jo. 267, C. A. ^ 

Provision in articles for arbitration — Dispute be- 
tween directors as to validity of election — Whether 
<« HffpAVAn#»A hAtwAen enmnanv & members.”]— 


See No, 3840, ante , 



066 


Companies. 


Sect. 33 . — Artiom and proceedings by and against 
companies £ Sub-sects. 2 3, A.] 

Sub-sect. 2. — Capacity to Take or Depend. 

Whether company alien enemy.] — See Aliens, 
Vol. II., pp. 145 et seq. * 

Proceedings In bankruptcy.] — See Bankruptcy 
A Insolvency, Vol. IV., p. 110, No. 991. 


Sub-sect, 3. — In Whose Name Action Taken. 

A . Whether in Name of Company or Shareholder . 

4430. General rule.] — Foss v . Harbottle, No. 
4100, ante. 

4431, .]— -On a motion to strike out the 

name of a co. which had been added by amendment 
as co-pltf., on the ground that the co. had not 
authorised the use of its name : — Held : (1) the 
motion was wrong, as such a motion could only 
l)e made by the co. itself ; (2) the consent of the 
co, must be obtained as necessary to sustaining 
the action, under the rule in Foss v. Harbottle , 
No. 4100, ante. 

(3) There must be an absolute necessity for 
justice to allow a departure from the rule that the 
co. must sue in its own name for redress for injuries 
done to the co. In certain peculiar cases the 
minority of the shareholders must be allowed to 
sue on behalf of themselves ; for instance, where 
an injunction is required to prevent a co. acting 
ultra vires before a general meeting can be called, 
or where there is something illegal or fraudulent 
on the part of the co., or the majority thereof 
(Jessel, M.R.). — Duckett v. Gover (1877), 
25 W. It. 554 ; previous proceedings , 6 Ch. D. 82 ; 
4G L. J. Ch. 407. 

Annotations : — Generally , Expld. Mason r. Harris (1879), 11 
Ch. D. 97. Reid. Barben v . Phillips (1883), 23 Ch. D. 34, 
where Ciiitty, J., at p. 29, formerly one of the counsel in 
the case, treating it as imreported, stated that the case 
was decided on other grounds. 


4432. .1 — The action is brought by a share- 

holder on behalf of himself & other the share- 
holders in the co. It is founded on an alleged 
wrong done to the co. For such a wrong the co. 
alone can sue at law, & the general rule is the same 
in equity (see MacDougall v. Gardiner , No. 3880, 
ante). But equity has admitted certain exceptions 
to the general rule, one of which is that where a 
fraud is committed by persons commanding a 
majority of votes, the minority can sue by a share- 
holder (Chitty, L.J.). — Spokes v . Grosvenor 
Hotel Co., [1897] 2 Q. B. 124 ; 66 L. J. Q. B. 
572 ; 76 L. T. 679 ; 45 W. It. 546 ; 13 T. L. R. 
431, C. A. 

Annotations »Re!d. National Assocn. of Operative Plas- 
terers v. Smithies, [1900] A. O. 434 ; Cory v. Cory, [1923] 

1 Ch. 90. 

4433. Recovery of corporate property.]— 

Gray v . Lewis, Parker v . Lewis, No. 4053, 
ante. 

4434. Proceedings against directors — Acts com- 
plained of not ultra vires.] — Lord v . Copper 
Miners (Governor & Co. of), No. 4079, ante. 

4435. Proceedings against officer.] — Duckett v. 
Gover, No. 4486, post. 

4436. Shareholder able to procure action by com- 
pany.] — The rule that a suit by individual share- 
holders in an incorporated co., complaining of an 
injury to the corpn., cannot be maintained, if it 
appears that pltfs. have the means of procuring 
a suit to be instituted in the name of the corpn. 
itself, applies equally whether the subject-matter 
of complaint be an act or transaction which is 
merely voidable at the discretion of a majority 
of shareholders, or an act or transaction absolutely 
illegal, & incapable of being confirmed by such 
majority. 

A general demurrer to a bill by two members 
of an incorporated co., in their individual cha- 
racters, against the corpn. & twelve other membei s 
who were alleged to have usurped the office of 


PART III, SECT. 33, SUB-SECT. 3.—A. 

e. General rule, — Redress of wrong 
done to company.} — A shareholder can- 
not maintain an action to redress a 
wrong done to a po., except whore the 
acts complained of are of a fraudulent 
character or beyond the powers of the 
co., though he may have a cause of 
action to enforce his own Individual 
right, which has been invaded by the 
directors or others. — Brown v . Men- 
zles Bay Timber Oo., [191 7 ] 2 W. W. XL 
958 ; 24 B. C. JR. 27 ; 34 3). 3,. R. 
4 52. — CAN. 

f. Company defrauded by con- 

tract of purchase — Minority of share- 
holders defrauded by majority. }— The 
general proposition Is perfectly clear 
that when a co, has been defrauded by 
the execution of a contract of purchase 
& sale, it is the co. alone that has any 
title to complain because they alone 
have a right to decide whether they 
are to give up the property they have 
bought & to recover the price or 
whether the contract should be 
affirmed because the properties are 
too valuable to be given up. There 
is an exception to that rule, of which 
the pursuer decides to avail himself 
in this case. The exception is where 
the majority of the shareholders are 
using their voting power to defraud 
the minority, then the minority may 
sue an action in name of the co. which 
the majority decline to raise. — Smyth 
v. Mum (1891), 19 It. (Ct. of Seas.) 81. 

• -SCOT. 

g Acts ultra vires or maid 

fide.] — -As a general rule tho co. must 
sue to redress a wrong done to it, but 
“ a majority of its shares are controlled 
by those against whom relief is sought 
& who will not permit an action to be 


brought in tho co/s name the com- 
plaining shareholders may sue in their 
own names but must show that the 
actH complained of are either maid fide 
or beyond the powers of the co.-— 
Robinson v . Imuotjj, [1917] W. L. J). 
159.— S. AF. 

h. Shareholder unable to procure 
action by company — M ust show refusal 
by company — Acts ultra vires company .] 
— Gillespie v . Lloyd, lL (J. L. T. 
Oec. N. 121.-— CAN. 

k. — — Misconduct of direc- 

tors — Use by plaintiffs of coinjiany’s 
name.) — Where the directors of an in- 
corporated co. misappropriate tho 
funds of the corpn., a bill against them 
& the co., in respect of such misappro- 
priation, cannot be sustained by some 
of the stockholders on behalf of all 
except the directors ; the co. must be 
made pltfs. whether the acts of the 
directors are void or only voidable, & 
the stockholders have a right to mako 
use of tho name of tho co. as pltfs. in 
such proceedings. — Hamilton v . Dks- 
jardin Canal Co. (1849), 1 Gr. 1 — 
CAN. 

L .] — Pltf. brought 

an action on behalf of himself & the 
other shareholders in a co. against the 
co. & two directors, claiming that 
the property standing in the name of 
directors should be declared to be tho 
property of the co., & that the directors 
had improperly paid out money from 
the co/s treasury on account of the 
debts of another oo. when the deft, 
co. was not responsible for the liabilities 
of the other co. : — Held : pltf. must 
first apply to the co. to proceed to 
recover the moneys alleged to be lost 
before he could bring this action in his 
own name. — J ohnston t\ Carlin 


(1934), 20 B. C. R. 520.— CAN. 

m. .] — Tho mauug-, 

ing director of a oo. entered into con- 
tracts for work in his own name on 
behalf of the co. with a customer. 
The work was done by the co., & the 
director received the amounts duo 
under the contracts, & paid over a 
portion to the co., but did not account 
for the amounts received by bin). 
This was in consequence of an alleged 
arrangement with his co-directors that 
ho was not to account for xwofits. The 
co. declined to call upon the director 
for an account, whereupon two share- 
holders brought an action against the 
co. & the director, claiming that the 
director was a trustee for the oo. of all 
monoy received under the contracts, 
& asking for an account. The co. 
pleaded that the complaint was con- 
versant with a matter of internal 
management over which the ct. had 
no jurisdiction. Tho defence of the 
director was that if there was any 
cause of complaint against him, which 
ho did not admit, it was only enforce- 
able at the suit of tho co. : — Held : 
tho transaction was illegal & ultra 
vires, & pltfs. were entitled to the 
relief sought. — Cockburn v. New- 
bridge Sanitary Steam Laundry 

00. , Ltd., & Llewellyn, [1915] 1 

1. R.249. — IR. 

n. — — Injury to corporate 

property.) — The co. itself Is the proper 
pltf. in actions for injury to the cor- 
porate property, & such as action by 
shareholders alone, showing no reason 
why the co. has not instituted the 
proceedings, oannot be sustained. — 
International Wrecking Oo. v. 
Murphy (1888), 12 P. R. 423.- -CAN. 

o. - - — Promoters' secret 
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directors, & to be exercising the functions thereof, 
as a majority of the governing body, injuriously 
to the interests of the co., praying that those 
twelve defts. might be restricted from acting as 
directors, & be ordered to deliver the common 
seal, & the property, & books of the co. in their 
possession, to six other persons, who were alleged 
to be the only duly constituted directors, was, on 
the above ground, allowed. — M ozley v. Alston 
( 1847), 1 Ph. 790 ; 4 Ey. & Can. Cas. 630 ; 10 
L. J. Oh. 217 ; 9 L. T. O. S. 97 ; 11 Jur. 815 ; 41 
E. R. 833, L. C. 

Annotations : — Apld. Edwards v. Shrewsbury & Birming- 
ham Ry. (1848), 2 De G. & Sm. 537. Folld. Gray v. 
Lewis, Parker v. Lewis (1873), 8 Oh. App. 1035. Apld. 
MacDougall v. Gardiner (1875), 1 Ch. D. 13. Refd. Lord 
v. Copper Miners* Co. (1848), 1 H. & Tw. 85 ; Carlisle v. 
S. E. Ry. (1850), 2 H. & Tw. 366 ; Cooper v. Powis (1850), 
3 De G. & Sm. 688 ; Fawoett v . Laurie (1860), 1 Drew. & 
Sm. 192 ; Hoole v. G. W. Ry. (1867), 3 Ch. App. 262 ; 
MacDougall v. Gardiner (1875), 10 Ch. App. 606 : Russell 
v . Wakefield Waterworks Co. (1875), L. R. 20 Kq. 474 ; 
Wall v. London & Northern Assets Corpn. (1898), 79 
L. T. 249 ; Burland v. Earle, [1902] A. C. 83 ; Dominion 
Cotton Mills Co. v. Amyot, 11912] A. C. 546 ; Baillie v. 
Oriental Telephone & Electric Co., [19151 1 Ch. 503 ; 
Foster v. Foster, [1916] 1 Ch. 532. Mentd. Yetts v. 
Norfolk Ry. (1848), 5 Ry. & Can. Cas. 487 ; Cooper v. 
Hhropshire Union Ry. & Canal Co. (1849), 6 Ry. & Can. Cas. 
136 ; Hattorsley v. Shelburne (1862), 31 L. J. Ch. 873 ; 
Heaton v. Grant (1867), 36 L. J. Ch. 638 ; Wandsworth & 
Putney Gas-Light 5c Coke Co. v . Wright (1870), 22 L. T. 
404 ; Ward v. Sittingbourne & Sheerness Ry. (1874), 9 
Ch. App. 490, n. : Lambert v. Neuchatel Asphalto Co. 
(1882), 51 L. J. Ch. 882. 

4437. Shareholder unable to procure action by 
company — Relief sought against persons having 
controlling votes — Majority of shareholders.] — 

Atwool v. Merryweather, No. 4082, ante . 

4438. .] — East Pant Du United 

Lead Mining Co. v. Merryweather, No. 3799, 
ante . 

4439 . .] — Menjkr v. Hooper’s 

Telegraph Works, No. 4087, ante . 

4440. .] — Silber Light Co. v . 

Silber, No. 4449, post. 


4441. Directors.] — Two shareholders 

in a co*, on behalf of themselves & the other share- 
holders, commenced an action against the managing 
director & two other directors of the co., & the co., 
to set aside for fraud the sale of the business to 
the co. The statement of claim alleged that the 
contract of sale had been entered Into by the 
promoters & adopted by the co. on the faith of 
false representations knowingly made by the 
managing director, who was the vendor to the co. ; 
that deft. & directors formed the majority of the 
board, & refused to take any steps to remedy the 
matters complained of ; <fc that the managing 
director by the preponderance of his votes had 
complete control over the co., & prevented the 
shareholders from taking any steps within the co. 
to remedy the matters complained of. Deft, 
directors demurred on the ground that the action 
ought to have been brought in the name of the 
co., & the co. by its statement of defence pleaded 
to the same effect : — Held : the allegations were 
sufficient to bring the case within the principle* 
of Atwool v. Merryweather , No. 4082, ante, & the 
demurrers must be overruled. — Mason v . II arris 
(1879), 11 Ch. D. 97 ; 48 L. J. Ch. 589 ; 40 L. T. 
044 ; 27 W. R. 099, C. A. 

Annotations : — Folld. Spokes v. Grosvenor Hotel Co., [1897] 

2 Q. B. 124. Mentd. Tryon v. National Provident 

Institution (1886), 36 Q. B. D. 678 ; Bosley v. Besley 

(1888), 37 Ch. D. 648. 

4442 . .] — It was ascertained & 

admitted at the trial that, when this action was 
commenced, defts. [the co. & certain of the 
directors] held such a preponderance of shares 
that they could not be controlled by the other 
shareholders. Under these circumstances an 
action by some shareholders on behalf of them- 
selves & the others against defts. is in accordance 
with the authorities, <fc is unobjectionable in form 
(Lindley, M.R.). — Alexander v. Automatic 
Telephone Co., [1900 ) 2 Ch. 66 ; 09 L. J. Ch. 


profit a.] — -The three pltfs. were share- 
holders in deft, co., of wliich deft. M. 
was the promoter & organiser. K. 
entered into an agreement with deft, 
co.. whereby the latter were to acquire 
K. 8 business for 25,000 shares. It 
was alleged that there was an agree- 
ment betweon M. & the oo.’s directors, 
that in consideration of his services in 
promoting the eo. he was to receive a 
bonus of 25,000 shares. It was 
arranged that this bonus was to be 
given to M. through the transaction 
entered into with K. ; that is to say ; 
the agreement with K. should show 
the consideration for the acquirement 
of his business as 50,000 shares, & it 
should be understood that 25,000 
should go to M. instead of there being 
a transfer direct to him from the co. 
The prospectus of the oo. stated that 
there were no promoters* profits, & it 
was, as alleged, to get over this repre- 
sentation that the bonus to M. was 
carried out through the K. trans- 
action : — Held : pltfs., not having 
shown that the oo. had declined to 
bring the action, or that any pro- 
per effort had been made by them to 
et the co. to do so, had no status to 
ring the notion themselves. — Rose v, 
British Columbia Refining Co. 
(1911), 16 B. C. R. 215.— CAN. 

p. — — To recover funds mis - 

applied.] — Assuming that there was 
no authority for the payment of the 
liabilities, under the strict interpreta- 
tion of certain agreements: — Held : 
pltf. could not bring an action in his 
own name, at least before asking the 
co. itself to proceed to recover the 
money alleged to be lost to it. — John- 
ston v. Thompson (1914), 26 W. L. R. 
814; 18 H. 0. R. 105.— CAN, 
o. — — Directors con- 


trolling voting power .] — A bill was 
filed by a shareholder complaining of 
the misconduct of the managing 
director & the co., on behalf of pltf. 
8c all other shareholders not made 
defts. ; to which defts. demurred on 
the ground, amongst others, that tlio 
bill should have been by the co., 
which demurrer was allowed, with 
liberty to amend ; & thereupon pltf. 
amended by charging that the manag- 
ing director & the other directors hold 
proxies sufficient to control, 8c did 
control, the corpn., 8c had caused the 
co. to adopt 8c confirm the illegal acts 
of the managing director; 8c that, 
controlling as they did the meetings 
of the bondholders & shareholders, it 
would be idle & useless to have a 
general or special general meeting of 
the bondholders & shareholders called 
for tho purpose of obtaining a direction 
from them to the directors to bring 
him to an account. Defts. demurred 
for want of equity, which was allowed, 
but without costs as defts. had raised, 
grounds of demurrer which had been 
overruled on tho argument of the 
demurrer to the original bill. — 
MoMurray v. Northern Ry. Co. 
(1876), 23 Gr. 134.— CAN. 

r. Relief sought against company 
— For ultra vires ads of directors — 
In instituting action for conspiracy .J — 
A prosecution was commenced at the 
instance of the directors of a co. 
against pltf. for conspiring by false 
reports to depreciate the value of 
shares In the co. Pltf. was committed 
for trial but the Crown abandoned the 
prosecution. In an notion for malicious 
prosecution brought by pltf. against 
the co. : — Held ; as object of pltf. in 
the alleged conspiracy was one that 
affected the shareholders merely & not 


the co., as distinguished from tho 
shareholders, the institution of the 
prosecution by tho dirootors was not 
within the scope of the co.*s operations 
& the co. was not liable. — TnuRLTNG v. 
North Cornish Quartz Mining Co. 8 c 
Beckett (1872), 3 V. L. R. 236. — AUS. 

s. — — Action in company's 

interest — Promotion shares — Effect of 
unauthorised use of company’s name. ] — 
I’ltfs. had become holders of shares in 
the co., in ignorance of the facts con- 
nected with the issue of the promotion 
stock, & sued in this action on behalf 
of themselves & all other shareholders 
of the co. They had not obtained the 
consent of the co. to the use of its 
name as pltf. in tho action, but defts. 
had made no application before trial 
to strike out the name of tho co. as 
having been used without authority, 
nor did they at the trial offer any 
evidence to show which party, pltfs. 
or defts., really represented the 
majority of the shareholders : — Held : 
the individual pltfs., being share- 
holders, had, pnmd fade , the legal 
right to use the oo.’s name to redress 
wiiat were alleged to be wrongs to the 
oo. & to the shareholders other than 
defts., which wrongs a majority could 
n' t sanction, 8c to have transactions 
which were illegal, fraudulent, & ultra 
vires of the co., set aside, 8c the objec- 
tion taken in the defonce as to the use 
of the co.’s name as pltf. should be 
overruled, as there could be no doubt 
that the proceedings taken were in the 
oo.’s interest. — Colonial Assurance 
Co. v . Smitr (1913), 24 W. L. R. 105 ; 

4 W. W. R.^95 ; 23 Man. L. R. 243. 
—CAN. 

t. Joining company as plaintiff — 
No autkorUy to use name — Adjourn- 
ment to give opportunity of calling 
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Sect. 33 . — Actions and proceedings by and against 
compa nies: Sub-sect. 3, A . , B . <Sc C.] 

428 ; 82 L. T. 400 ; 48 W. R. 546 ; 16 T. L. R. 
339 ; 44 Sol. Jo. 407, C. A. 

4443. Evidence of inability.] — M orris v . 

Morris, [1877] W. N. 6. 

4444. Internal management.] — M acDougall v. 
Gardiner, No. 3880, ante. 

4445. Conduct of majority ultra vires.] — 

A suit by one shareholder, on behalf of himself 
<te all other shareholders, to set aside a contract 
which is ultra vires , is properly constituted, though 
a majority of shareholders may have assented to 
the arrangement, & they are not made parties to 
the suit. — C linch v. Financial Corpn. (1868), 
4 Ch. App. 117 ; 38 L. J. Ch. 1 ; 19 L. T. 334 ; 
17 W. R. 84, L. C. & L. J J. 

Annotation s : — Mentd. Imperial Bank of China, India, & 
Japan v. Bank of Hindustan, China, & Japan (1868), 
L. It. 6 Eq. 91 ; He Oriental Commercial Bank, Ex p. 
Alabaster (1868), 38 L. J. Ch. 32 ; Re London v. Northern 
Insco. Corpn., Stace & Worth's Case (1869), 4 Ch. App. 
682 ; Re Trent & Humber Ship-Building Co., Ex p. 
Bailey & Leetham (1869), 38 L. J. Ch. 485 ; Bank of 
Hindustan v. Alison (1870), L. R. 6 C. P. 64 ; Southall 
v. British Mutual Life Assce. Boo. (1870), L. R. 11 Eq. 65 ; 
Re Irrigation Co. of France (1871), 24 L. T. 336 ; Clove 
v. Financial Corpn., Williams v. Financial Corpn. (1873), 
L. It. 16 Eq. 363 ; Nicholl v. Eberhardt Co. (1888), 59 
L. T. 860 ; Postlothwaite v . Port Phillip & Colonial Gold 
Miuing Co. (1889), 43 Ch. 1). 452 ; New Zealand Gold 
Extraction Co. (Newbory-Vautin Process) v. Peacock, 
[1891] 1 Q. B. 622 ; Re Bauk of South Australia (2), 
[1895J 1 Ch. 578 ; Thomson v. Henderson’s Transvaal 
Estates, [1908] 1 Ch. 765. 

4446. Or fraudulent.] — B url and v. 

Earle, No. 4020, ante. 

4447. .] — Dominion Cotton 

Mills Co., Ltd. v. Amvot, No. 4088, ante. 

See , generally , Corporations, Vol. XIII., p. 415. 
When court will Interfere .] — See Sect. 31, sub- 
sect. 3, E., ante. 

B. Whether in Name of Company or Officer. 

Proceeding In bankruptcy .] — See Bankruptcy & 
Insolvency, Vol. IV., pp. 95, 110, 111, 134, 
Nos. 855, 856, 992-997, 1228-1230. 

Banking companies .] — See Bankers & Banking, 
Vol. II., pp. 140 et seq. 

C. Action by Officer or Member in Name of 

Company. 

4448. Who may bring — Dissenting minority of 
shareholders — Action complained of Irregular but 


not ultra vires.] — Re Irrigation Co. of France, 
Ex p. Fox, No. 3727, ante. 

See 9 also , No. 4102, ante. 

4449. Alleged fraud by directors — 

Majority of shareholders opposed to action.] — 
Where an action was brought by a shareholder 
in the name of the co. against the directors, alleging 
misapplication of the funds of the co. & a large 
majority of the shareholders had passed a resolu- 
tion that the name of the co. should not be used 
in the action : — Held : the co. must be struck out 
as pltf. ; but liberty given to amend the writ by 
adding the co. as deft. — S ilber Light Co. v . 
Silber (1879), 12 Ch. D. 717 ; 48 L. J. Ch. 385 ; 
40 L. T. 96 ; 27 W. R. 427. 

4450. .] — Re Transvaal 

Gold Exploration & Land Co., Ltd., No. 4093, 
ante. 

See , also , Nos. 4053, 4082, 4093, ante. 

4451, Candidates for election as directors — 

Wrongfully declared not elected — Result of election 

not set aside.] — W andsworth & Putney Gas 
Light & Coke Co. v. Wright, No. 3824, ante. 

4452. Former member of defunct company 

— Consent of other members not obtained.] — 

Oystermoutii Ry. or Tramroad Co. v. Morris, 
[1876] W. N. 129. 

4453, Shareholder representing majority of 

shareholders — No meeting of company held.] — 

Pender v. Lushington, No. 3800, ante. 

4454, Directors not duly appointed — 

Representing majority of shareholders,] — Certain 
shareholders of a co. were appointed directors 
by a general meeting, in the place of existing 
directors, & brought an action in the name of the 
co. against the existing directors to restrain those 
who had been removed from acting. The ct., 
holding that the new directors were not duly 
appointed, refused the relief prayed with costs ; 
but, as pltfs. substantially represented the wishes 
of the majority of the shareholders, although 
technically they had no right to use the name of 
the co., the costs were ordered to bo paid out of 
the co.’s assets. — I mperial Hydropathic Hotel 
C o., Blackpool v. Hampson (1882), 23 Ch. D. 
1 ; 49 L. T. 150 ; 31 W. R. 330, C. A. 

Annotations : — Consd. Harben v. Phillips (1883), 23 Ch. D. 

14. Refd. Taylor v. Pilson, Joel & General Electric Light 

Co. (1884), 27 Ch. D. 268 ; Foster v. Greenwich Ferry Co. 

(1888), 5 T. L. R. 16 ; Howdcn v. Yorkshire Miners’ 

Assocn., [1903] 1 K. B. 308. Mentd. Boston Deep Sea 


general meeting .] — Where a shareholder 
without having previously obtained 
the consent of the co., brings an action 
in which ho joins the co. as co-pltf., 
the ct. may, on motion by the co., 
order its name to bo struck out. If, 
however, it considors that the justice 
of the case requires it, it has a dis- 
cretion to adjourn the motion to give 
an opport unity to pltf. to call a meeting 
of the co. in order to obtain, if possible, 
its sanction to its name being used ; 
but it may refuse to exercise that dis- 
cretion unless on the condition that 
all the proceedings in tiio action, 
including such proceedings as the 
pltf. suing alono could have brought, 
should in the meanwhile be stayed, 
or on such other conditions as it thinks 
will do justice between the parties. — 
Whitk v. Shaw (1895), 21 V. L. It. 
559.— AUS. 

a. j — a person cannot 

join a co. as pltf. in a suit unless he 
lias, or can obtain from the co., 
authority to use its name, — N ew 
Mouth Wales Wood Process, Ltd. 
v. Gorton (1915), 15 S. ft. N. S. W. 
451.— AUS. 

b. Company unwilling or not en- 
titled to sue. j — Where certain share- 
holders in a co. joined with the co, as 


pltfs., as a precautionary measure 
merely in case it Bhould transpire that 
their co -pltfs., the co., were not en- 
titled or were unwilling to sue, the ct. 
refused to allow a demurrer for want 
of equity, as the objection was purely 
of a formal nature. — C ity Light & 
Heating Co. of London v. Macfie 
(1881), 28 Gr. 363,— CAN. 

c. Action to recover money paid for 
stock — Fraudulent misrepresentation - — 
Should he in name of company — All 
shareholders affected.] — Pltf. brought 
an action against deft. W., alleging 
that he waH induced to become a 
shareholder of a co. by the fraudulent 
representations of deft., & claiming 
certain relief. By amendments to his 
statement of claim, pltf. alleged that 
he sued on behalf of himself & all the 
o tiier shareholders of the co. who con- 
tributed to the cost of the notion : — 
Held: (1) tho action being in reality 
one on behalf of all the stockholders 
of the co., it should have been brought 
in the name of the co., & in order to 
enable pltf. to sustain such an action 
in his own name, on behalf of himself 
& other shareholders, special circum- 
stances must be shown : (2) it was not 
sufficient, for this purpose, to show 
that the co, was under the absolute 


control of deft., unless it was clearly 
& distinctly indicated that such con- 
trol existed at the time the action was 
commenced. — Wkatherbe v. Whitney 
(1897), 30 N. S. R. 49.— CAN. 

d. To restrain illegal or fraudulent 
act.] — An individual shareholder in a 
co. can maintain an action in his own 
namo to rostrain tho co. from doing 
an act without first endeavouring to 
obtain the assistance of the co. by 
means of a majority of shareholders 
where tho act complained of is illegal 
or fraudulent, or one that tho majority 
of the shareholders could not confirm 
or ratify. — Phillips v. Melbourne & 
Castlemaine Soap & Candle Co., 
Ltd. (1890), 16 V. L. R. 111.— AUS. 

PART III. SECT. 33, SUB-SECT. 3.— C. 

e. Who may hiring — Majority of 
shareholders .] — The majority of the 
shareholders have the right to use the 
name of the co. as pltf. in an action 
to have it declared that the defts. were 
usurpers who had assumed the office 
of directors without having been 
elected thereto. — Colonial Assurance 
Co. v. Smith (1912), 21 W. L. R. 815.— 
CAN. 

f. Managing director — Au- 

thority.] — The arts, of assocn. of 
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Fishing & Ice Co. v, Ansell (1888), 39 Oh. D. 339 ; Boschook 

Proprietary Co. v. Fuke, 11906] 1 Ch. 148 ; Hickman v. 

Kent or Romney Marsh Sheep -Breeders’ Assocn., 11916] 

1 Ch. 881. 

4455 , Person duly authorised — How autho- 

rity given.] — S. obtained the assent in writing of 
five out of the seven signatories to the memorandum 
of assocn. to the use of the name of the co. as 
co-pltf. in an action brought by himself against his 
co-directors : — Held : such authority was not suffi- 
cient ; the authority could only be given by the 
board of directors or by a resolution of the share- 
holders properly convened in general meeting. — 
Compagnie De Mayville v. Whitley, [1896] 1 Oh. 
788 ; 65 L. J. Ch. 729 ; 74 L. T. 441 ; 44 W. II. 
568 ; 12 T. L. R. 268 ; 40 Sol. Jo. 352, C. A. 

4455 , Person holding controlling number 

of shares — No meeting of company held.] — A co. 
which was governed by 1862 Act, Table A, 
including art. 55 thereof, was formed with the 
object of acquiring & working a patent, which 
was subsequently sold to & was vested in pltf. 
co. M. & three others were the directors of the 
co., & M.’s holding gave him the majority of votes 
at a general meeting of the co. The directors 
other than M. having become interested in a 
patent vested in deft. co. which was alleged to 
be an infringement of pltf. co.’s patent, & was 
admittedly a competing patent with that, & as 
those three directors refused to sanction pro- 
ceedings on behalf of pltf. co. against deft, co., 
M. commenced an action in the name of pltf. co. 
against deft. co. to restrain them from infringing 
pltf. co.’s patent. No meeting had been held to 
ascertain the wishes of the co., but it was admitted 
that no object would be gained by calling such 
meeting, seeing that M. could command the 
majority of votes. The three opposing directors 
having applied on behalf of pltf. co. that the name 
of the co. might be struck out as pltfs. on the 
ground that the name had been inserted without 
the co.’s authority : — Held : the application 
must be dismissed as the majority of the share- 
holders had the right to control the action of the 
directors in tho matter. — Marshall’s Valve 
Gear Co., Ltd. v. Manning, Wardle & Co., 
Ltd., [1909] 1 Ch. 267 ; 78 L. J. Ch. 46 ; 100 
L. T. 65 ; 25 T. L. R. 69 ; 15 Mans. 379. 

4457 . One of two directors.] — Deft. & O. 

were the sole directors of & holders of an equal 
number of shares in pltf. co. O. alleged that 
deft, as a director was doing something which 
was injurious to the co., & thereupon an action 
was brought against him in the name of the co., 
at the instance of O., asking for his removal 
from the office of director, & in the alternative 
for an injunction restraining him from dealing 
with or so conducting the co.’s business as to 
injure or jeopardise its goodwill. There had been 
no resolution of the co. or directors authorising 
the bringing of the action, & from the constitution 
of the board it was known that no authority 
could be obtained : — Held : on motion by deft., 
the name of the co. should be struck out as pltfs., 
& the action should be stayed, &, further, pltfs.’ 
solrs. should be ordered to pay the costs of the 


action. — West End Hotels Syndicate, Ltd. 
v . Bayer (1912), 29 T. L. R. 92. 

4458. Secretary — Authority.] — A co. was 

incorporated in England with a capital of £25,000 
in £1 shares for the purpose of selling in England 
tyres made in Germany by a German co., who 
held the bulk of the shares in the English co. The 
holders of the remaining shares, save one, & all 
the directors were Germans resident in Germany. 
The one share was registered in the name of the 
secretary, who was born in Germany, but resident 
in England & had become a naturalised British 
subject. After the outbreak of the war between 
England & Germany an action was commenced 
in the name of the English co. by specially indorsed 
writ, issued by the co.’s solrs. on the instructions 
of the secretary, for payment of a trade debt. In 
answer to a summons for judgment under R. S. 0. 
Ord. 14, defts. alleged, inter alia , that the action 


was commenced without the authority of the co. 
The master gave leave to pltf. co. to sign final 
judgment, & his order was affirmed by the judge 
in chambers & by the Ot. of Appeal : — Held : 
the action was commenced without authority 
& ought to be struck out as irregular. — Daimler 
Co., Ltd. v. Continental Tyre & Rubber Co. 
(Great Britain), Ltd., [1916] 2 A. 0. 307 ; 85 
L. J. K. B. 1333 ; 114 L. T. 1049 ; 32 T. L. R. 
624 ; 60 Sol. Jo. 602 ; 22 Com. Cas. 32, H. L. ; 
affg. S. C. sub nom. Continental Tyre & Rubber 
Co. (Great Britain), Ltd. v. Daimler Co., Ltd., 
Continental Tyre & Rubber Co. (Great 
Britain), Ltd. v. Tilling (Thomas), Ltd., [1915] 
1 K. B. 893, C. A. 

Annotations : — Consd. Russian Commercial & Industrial 
Bank v. Comptoir d’Escompto do Mu 1 house, [1923] 
2 K. B. 630. Mentd. R. v. L. C, O., Kjc p. London 
& Provincial Electric Theatres, [1915] 2 K. B. 466 : 
The Poona (1915), 84 L. J. P. 150 ; Tho St. Tudno, 
11916) P. 291; Re Aramayo Francke Mines, [1917 J 
1 Ch. 451 ; Claphain S.S. Co. v. Handcls-en-Trans- 
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Elders & Fyffes v. Hamburg Amerikanischo Packetfahrt 
Act., Elders & Fyffes v. llamburg-Columbion Bananen 



Bonzon v. Krainischo Industrie Gesellschaft, [1918] 1 
K. B. 331 ; Stevenson (Hugh) & Sons v. Akt. fiir Carton- 
nagon-Industrio, [1918] A. C. 239 ; The Hamborn. 
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Russian Commercial & Industrial Bank v. British Bank 
for Foreign Trade, [1921] 2 A. C. 438 ; Bradbury v. 
English Sowing Cotton Co., [1922] 2 K. B. 569 ; Re 
British Incandescent Mantle Works (1923), 129 L. T. 126 : 
Re Rush, Warre v . Rush, [1923] 1 Ch. 56. 

4459. What proceedings— Winding-up petition 
— Construction of articles.] — A committee of 
directors, in pursuance of a resolution at a board 
meeting, presented a petition to wind up the co., 
which was dismissed with costs. They then 
passed a resolution to pay the costs of the petition 
out of tho assets of the co. The arts, of assocn. 
empowered the directors to direct legal proceedings 
to be prosecuted on behalf of the co., & directed 


t 


a co. provided that the officers should 
be a president & a general manager, 
a vice-president, & a secretary- 
treasurer ; that tho affairs of the co. 
should be conducted by a board of 
directors, a majority of directors to 
constitute a quorum. At a share- 
holders’ meeting, a managing director 
was appointed : — Held : (1) the 
appointment did not confer upon 
the managing director any implied 
authority to bring an action in the 


name of tho co., the office of managing- 
director not being recognised by tho 
arts, of assocn. ; (2) the managing 

director could not bring an action in 
tho name ot the co., since there was 
neither special power conferred upon 
him by the arts, of assocn., nor delega- 
tion by the board of directors, nor 
acquiescence by the board or share- 
holders in the exercise by him of 
authority to initiate actions in the 
co.'s name. — S tandard Construction 


Co. v. Ckabb (1914), 30 W. L. It. 151 ; 7 
W.W. R.719; 7 Sask.L, it. 365. — CAN. 

g. Shareholder with one share 

Transferred for jmrpose — Liquidator 
alone represents company after windina 
up.] — The transfer of one shate of 
stock of a co. to pltf. after the winding 
up thereof is not effective to give 

S ltf. a locus standi to sue as a share - 
older to set aside a sale of the assets 
made by the assignee of the co. Even 
if a shareholder, the pltf. has no right 
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tJiai tlioy should bo indemnified out of the funds 
of the co. against all costs, damages, & expenses 
by reason of such proceedings : — Held : the 
winding-up petition was not a legal proceeding 
within the meaning of the arts., & the resolution 
was ultra vires . — Smith v. Manchester (Duke) 
(1883), 24 Ch. D. 611 ; 53 L. J. Ch. 96 ; 49 L. T. 
96 ; 32 W. E. 83. 

Proceedings in bankruptcy.]— Bank- 
ruptcy & Insolvency, Vol. IV., pp. 110, 111, 
126, Nos. 992-997, 1149, 1150. 

4460. Necessity for consent — Where share- 
holders may bring action in own name.] — Mason 
v . Harris, No. 4441, ante . 

I). Representative Actions. 

(a) In General . 

See, generally , Practice & Procedure. 

4461. Whether allowed — All shareholders having 
common interest.] — (1) A bill may be filed by a 
few shareholders in a joint-stock co. on behalf 
of themselves & all other shareholders, where 
its object is, to compel the performance of a duty 
in which all the proprietors have a common 
interest. 

(2) Where a bill brings into question matters 
in which the interests of the proprietors differ, 
all the members of the co. must be parties to the 
suit. — M ocattav. Ingilby (1836), 5 L. J. Oh. 145. 

4462. No other shareholder wishing to 

sue.J- A pltf. who has a right to complain of an 
act done to a numerous society of which ho is a 
member, is entitled to sue on behalf of himself 
& all others similarly interested, though no other 
may wish to sue. 

On the other hand, although there are a 
hundred who wish & are entitled to sue, still, 
if they sue by a pltf. who is personally precluded 
from suing, the suit cannot proceed. — B urt v. 
British Nation Life Assurance Assocn. (1859), 

4 l)e U. & J. 158 ; 28 L. J. Ch. 731 ; 33 

L. T. O. S. 191 ; 5 Jur. N. S. 612 ; 7 W. E. 517 ; 
45 E. E. 62, L. JJ. 

Annotation Mentd. Re Waterloo Co., Beresford’s Case 
(18(H), 33 Ik’dv. 20-1. 

4463. .]— Fawcett v. Laurie, No. 

3981, attic. 

4464. Action alleging wrongful forfeiture.] 

—Amendment of a bill brought by some of the 


members of a joint stock co., on behalf of them- 
selves & all the other shareholders, except defts. 
[alleging that pltf.’s shares had been improperly 
declared to be forfeited], by striking out “ on 
behalf of themselves & all the other shareholders,” 
etc., & making it the bill of pltfs. named on the 
record only. — Jones v . Eose (1844), 4 Hare, 52 ; 
67 E. E. 558. 

4455, J — Where the directors of a 

co. have acted on a void forfeiture of shares, the 
holder is entitled to a declaration that the 
forfeiture is void, & may sue on behalf of himself 
& all other shareholders to obtain that relief. — 
Sweny v. Smith (1869), L. E. 7 Eq. 324 ; 38 
L. J. Ch. 446. 

4400, Action to disturb account approved 

by general body of shareholders.] — Stupart v. 
Arrowsmith, No. 3928, ante. 

4467, Action not brought bond fide on be- 

half of shareholders — Action on behalf of rival 
company.] — The ct. will not entertain a suit by a 
shareholder of a public co., on behalf of himself & 
other shareholders to restrain the directors from 
doing acts which are alleged to be ultra vires when 
pltf. is really suing by the direction of a rival co., 
& in order to protect their interests. — Forrest v. 
Manchester, Sheffield & Lincolnshire Ey. 
Co. (1861), 4 De G. F. & J. 126 ; 4 L. T. 666 ; 
25 J. P. 709 ; 7 Jur. N. S. 887 ; 9 W. K. 818 ; 
45 E. R. 1131, L. C. 

Annotations ;— Distd. Seaton v. Grant (1867), 2 Ch. App. 469 ; 
Gray v. Lewis (1869), L. It. 8 Eq. 526. Folld. Robson v. 
Dodds (1869), L. R. 8 Eq. 301. Refd. Filder v. L. B. & 
S. (J. Ry., Barohard v. Brighton, Uckfleld, & Tunbridge 
WeUs Ry. (1863), 1 Hem. & M. 489 ; Fraser v. Whalley, 
Gartside v. Whalley (1864), 11 L. T. 175 ; Mutter v. 
Eastern & Midlands Ry. (1888), 38 Ch. D. 92. Mentd. 
Cooke v. Cooke (1865), 4 De G. J. & Sin. 704 ; Bloxam v . 
Met. Ry. (1868), 17 L. T. 637 ; A.-G. G. E. Ry. (1879), 
27 W. R. 759 ; A.-G. a. Mersey Ry., [1907] 1 Ch. 81 ; Davies 
v. Gas Light & Coke Co. (1909), 100 L. T. 553 ; Dundee 
Harbour Trustees e. Nicol, 1 1915] A. C. 550; County 
Hotel & Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 251. 

4468' .] — A suit instituted by a pltf, 

having only a nominal interest, on behalf of a 
body of shareholders, not for the benefit of pltf., 
but for improper purposes, at the instigation of 
another person, who indemnifies pltf. against the 
costs of the suit, will be treated as an imposition 
on the ct., & the bill will be ordered to be taken 
off the file. — Robson v. Dodds (1869), L. It. 8 Eq. 
301 ; 38 L. J. Ch. 547 ; 20 L. T. 968 ; 17 W. E. 
782. 

4469. Relief sought on ground of misrepre- 


to sue on behalf of himself & all other 
shareholders of the co., tho liquidator 
alone representing tho co.— Shantz v. 
Clarkson (1913), 24 O. W. li. 696; 
4 O. W. N. 1303 ; 11 D. L. R. 107. — 
CAN. 

PART III. SECT. 33, SUB-SECT. 3.— 

D. (a). 

4461 i. Whether allowed — . All share- 
holders havinu common interest .] — A 
pltf. shareholder cannot bring a suit 
lu his own name alone respecting 
matter’s common to all the shareholders. 
— Busby v. Bank of Montreal (1880), 
(1825-1897), N. B. Dig. 653.— CAN. 

4461 ii. .] — Dawson v. 

Tabor (1851), 18 L. T. O. S. 27.— IR. 

h. Representation of 

classes .] — Smith v. Cork & Ban don 
Ry. Co. (1870), 5 X. R. Eq. 65.— IR. 

k. Action by shareholder on 

Mm If of himself & all other share- 
holders except the directors — Misappro- 
priation of funds.] — Where tho directors 
of a co, misappropriated tho funds of 
(he oorpn., a bill against thorn & the 
co., in respect of such misappropriation, 
cannot, be sustained by some of the 
stockholders on behalf of all except 


the directors ; the co. must bo made 
pltfs. whether the acts of the directors 
are void or only voidable, & the stock- 
holders have a right to make use of tho 
name of tho co. as pltfs. in such pro- 
ceedings. — Hamilton v. Desjardtn 
Canal Co. (1849), 1 Gr. 1.— CAN. 

l. By minority of shareholders — 
Fraud by majority .1 — Sembte : where 
relief is sought on the ground that a 
fraud is being carried out by a majority 
against a minority of the shareholders 
of a co., the minority can bring a suit 
for relief even against third parties, 
although such relief is primarily a 
right of tho co. To prevent circuity 
of action, the suit may bo brought by 
ono shareholder on behalf of himself 
& other shareholders. — New South 
Wales Wood Process, Ltd. v. 
Oorton (1915), 15 S. R. N. S. W. 451. 
— AUS. 

m. In an action by 

the minority of the shareholders of A. 
Co., which owned a patent for a certain 
process, against certain other share- 
holders & B. Co., of which also those 
others were shareholders claiming 
that the B. Co, might be restrained 
from infringing the patent, it was 


alleged that thoso other shareholders 
had obtained a majority of the'votes 
in the A. Co. for the purpose of pre- 
venting & wero thereby preventing, 
the A. Co. from taking proceedings to 
vindicato tho right of the A. Co. to the 
patent & the use of the process as 
against the B. Co. ; — Held : on the 
evidence, that the majority of the 
shareholders of the A. Co. had deter- 
mined by means of voting power con- 
stituted for the purpose either to make 
a present to themselves & others, but 
mainly to themselves, at the exponse 
of the minority, or to prevent the 
minority in a more proper case from 
obtaining tho decision of the ct. as to 
whether such a present had been made, 
& the minority wero entitled to main- 
tain the action & to obtain a declara- 
tion that the B. Co. was infringing the 
patent. — Dutton v . Gorton 1917), 
23 C. L. R. 362.— AUS. 


n. . ] — Where the com- 

plaint was that a majority of the share- 
holders had obtained possession of the 
co.’s name & the control of its affairs, * 
& were using it improperly for their 
owp benefit & causing injury to the 
co. *s property: — Held : an action 
could bo sustained in the name of one 
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sentation.] — Pltf., suing on the ground of general 
misrepresentation & suppression by the directors 
of a co., cannot file a bill on behalf of hims elf & 
other shareholders ; the injury, if any, being a 
separate injury. — Croskey v. Bank of Wales 
(1863), 4 Giff. 314 ; 8 L. T. 301 ; 9 Jur. N. S. 
595 ; 66 E. R. 726. 

4470 . Rescission of contract to take 

shares.] — Pltf. filed a bill on behalf of himself & 
all the other shareholders, except the directors, 
who were made defts., seeking to be relieved from 
his shares on the ground of misrepresentation in 
the prospectus : — Held : such a suit could not bo 
maintained by pltf. on behalf of the other share- 
holders, but his suit was not therefore to be dis- 
missed, as he had merely made a misjoinder of 
pltfs. — H allows v. Fernie (1868), 3 Ch. App. 
467 ; 18 L. T. 340 ; sub nom. Hallows v. Fernie, 
Castellan v. Fernie, Danson v. Fernie, 
Uruning v, Fernie, 16 W. R. 873, L. 0. 

Annotations : — Mentd. Sharp Icy v. Louth & East Coast Ry. 
(1870). 2 Ch. Jb 003 ; He Scottish Petroleum Co., Andcr- 
son’s Case (1881), 17 Ch. I). 373; York Tram. Co. v. 
Willows (1882), 51 L. J. Q. B. 257 ; Re Scottish Petroleum 
Co. (1883), 23 (-h. 1). 413 ; Bellairs v. Tucker (1884), 13 
Q. B. D. 502 ; He Medical Attendance Assocu., Onslow’s 
Case (1880), 55 L. T. 012 ; He Great Northern Salt & 
Chemical Works, Ex p. Kennedy (1890), 44 Ch. D. 472, 

4471. Whether necessary — Action to restrain act 
or company.] — A shareholder in an incorporated 
co., on his own behalf alone, filed a bill against the 
co. <te the directors, but not making in any other 
manner, by representation or otherwise, any other 
member of the corpn. a party, the object of the 
suit being to prevent the co. from making only a 
part of the line, & from applying to Parliament 
lor authority so to do: — Held: the suit was 
defective for want of parties, the case being 
analogous to that of a suit by a cestui que trust 
against a trustee complaining of a breach of trust, 
& not making other cent ids que trust parties ; & a 
demurrer ore ten us on this ground was allowed, 
AviUiout costs. — C ooper v. Powis (Earl) (1850), 
3 Do G. & Stn. 688 ; 01 E. R. 662. 

Annotation Refd. Efooks v. L. & S. W. Ry. (1853), 17 Jur. 
305. 

Joinder of causes of action- - Action in personal 
capacity — Representative action.] — Sec No. 3365, 
ante. 

4472. Right of members of represented class to 
take separate action — Application by dissenting 
shareholders — Stay of proceedings.] — Bill by three 
members of the Y. Oo., on behalf of themselves & 
all others, against the L. & W. Co., for an account 


& an injunction to stay proceedings at law The 
common injunction for want of answer was 
obtained to restrain proceedings at law against 
“ pltfs.,” touching any matters in question in the 
bill, etc. Defts. acquiesced in the injunction for a 
year, & then commenced proceedings by sci. fa. 
against some members of the Y. Oo., who were not 
named as pltfs. On motion that defts. might 
stand committed for contempt, or that they 
might be restrained from proceeding at law against 
any member of the Y r . Co. : — Held : (1) the pro- 
ceedings at law against the members of the Y. Oo., 
who were not named as pltfs. on the record, was 
no breach of the injunction ; ( 2 ) pltfs. showing 
that the members of the Y. Co. so proceeded 
against stood in precisely the same situation as 
themselves with respect to defts., were entitled, 
upon special application, to have the common 
injunction extended to such members. 

Qu . : whether, in a suit by a few of the share- 
holders of a co. on behalf of themselves & the 
other shareholders, it is competent to some of such 
shareholders, who may disapprove of the suit, to 
move the ct. that the suit, so far as it is instituted 
on their behalf, may be stayed. — Lund v . Blan- 
s hard (1845), 4 Hare, 290 ; 14 L. J. Oh. 332 ; 
5 L. T. O. S. 125 ; 9 Jur. 422 ; 67 E. R. 658. 

4473 , _ Appeal — Order in favour of class.] — 

Watson v . Cave (No. 1), No. 4499, post. 

4474 , Attendance at subsequent proceed- 

ings.] — Two actions were brought raising the 
question of the amount of remuneration payable 
to the trustees of a railway co. reorganisation 
scheme, in each of which actions pltf. sued on 
behalf of himself & all holders of certificates for 
bonds & shares under such reorganisation scheme. 
By an order made on July 15, 1881, in one of the 
actions, an inquiry was directed as to what sum, in 
addition to £ 6,000 in the statement of claim men- 
tioned, was fit & proper to be allowed to defts. as a 
quantum meruit for their services in connection 

I with the reconstruction of the railway co. Pltf. in 
! the other action applied that he might be at 
| liberty to attend such inquiry, & to contend that no 
further sum beyond the £ 6,000 ought to be 
I allowed, & that he might, if necessary, be added as 
a deft, in the action. The evidence on the inquiry 
! was closed, & everything was complete for de- 
cision : — Held : (1) it was not usual in a represen- 
| tative action to allow a person fairly represented 
i to attend subsequent proceedings, unless such 
! person was joined as a party to the action, & 


or more shareholders, on behalf of 
themselves 8c all others, except, defts. 
» gainst the co. & the majority of 
1 he shareholders. — International 
Wreck i no Co. v. Murphy (1888), 12 
1\ K. 423.— CAN. 

0 . Action against di- 

rectors for account . J — In this action 
pltf., a shareholder, claimed a refund 
to deft. co.. by the individual defts., 
directors of deft, co., of money re- 
ceived by them as salaries, a declara- 
tion that these defts. wore disqualified, 
the appointment of a receiver to carry 
on the business of the co., & an 
account of the money improperly 
received by the directors while dealing; 
with themselves as members of a 
partnership. The trial judge directed 
those defts. to account for the money 
they received as salaries ; but dis- 
missed ultt.’s other claim. The pltf. 
appealed from the dismissal of this 
claim : — Held : the conduct of defts. 
was not merely a matter of internal 
management, which the majority of 
the shareholders could rightly decide 
upon, but was a fraud upon tho 
minority, t.c., pltf., & the action was 
properly constituted to entitle pltf.. 


on the ovidenoo as it stood, to an 
account of tho profits in connection 
with the co. *s dealings with the partner- 
ship, but, as evidence had not been 
heard at tho trial on defts.* behalf, 
they were entitled to a now trial on 
1 this branch of tho case. — Stone v. 
Theatre Amusement Co. (1913), 25 
W. L. Ji. 905 ; 50 S. C. It. 32.— CAN. 

p. Action to restrain ultra vires 
acts — Approved by majority of share- 
holders .] — Pltf, suing on behalf of 
himself & all other shareholders of tho 
co., brought an action for a declaration 
that certain payments were ultra vires , 
& claimed against tho persons receiving 
tho payments a return of the money 
so paid. The majority of the share- 
holders approved of these payments & 
objected to the litigation : — Held : the 

1 pltf. was entitled to maintain the 
action. — Atherton v. Plain Creek 
Central Mill Co. # Ltd., [19141 
S. R. Q. 73.— AUS. 

q. Action for declaration of right 
to dividend — Plaintiff suing on behalf 
of himself <& all other members of one 

' class — Representative members of other 
1 classes inode defendants.] — Pltfs. were 


i the oxors. of a deceased shareholder in 
deft. co. The capital of the co. was 
divided into preieroneo & ordinary 
sharew of £25 each, of the latter class 
of which pltfs. were owners of 181 
shares. The arts, of assocn. of tho 
co. provided that tho holders of pre- 
ference shares should be paid eight 
per cent per annum, that the holders 
of ordinary shares should, subject to 
1 the payment of dividends on the pre- 
' feronco shares, be paid eight per cent 
per annum on the capital value of 
such shares, 8c that the balance of the 
profits after paying these dividends 
should be distributed among all tho 
shareholders. Pltfs. alleged that 
cluiing the financial year ending 
Oet. 31, 1905, deft. co. made largo 
surplus profits, & they claimed that, 
after paying dividends on the pre- 
ference shares, such profits should 
have been distributed as dividends on 
! the ordinary shares instead of being 
1 applied to purchasing machinery sc 
writing down goodwill. This deft, 
i company refused to do. In the early 
, part of the pltf.*s argument the ct. 
i raised the question as to whether the 
action should not have been brought 
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thereby made liable for costs ; (2) the ct. would 
not be justified in adding the appet. as a deft, in 
the action, because, not only had he supported 
the motion upon which the order directing the 
inquiry was made, but it was too late for him to 
come forward A thrust himself into the litigation, 
especially when it was considered that the inquiry 
which he desired to attend was directed by an 
interlocutory order made so long ago as to be 
incapable of being disturbed by appeal. — Cony- 
reare v. Lewis (1883), 48 L. T. 527. 

4475 . Injunction restraining proceedings against 
representative parties — Effect of.] — Lund v. Blan- 
shard, No. 4472, ante. 

4476 . Compromise of action — Leave of court.] — 

A co. which had issued mtge. debentures secured 
by a deed of trust having made default, an action 
was brought by one of the debenture-holders, on 
behalf of himself A all other the debenture -holders, 
against the co. A the trustees : — Held : pltf.’s 
action being a representative one, he could not 
compromise without the sanction of the ct., having 
regard to It. S. C. Ord. 10, r. 9a. — Re Calgary A 
Medicine Hat Land Co., Ltd., Pigeon v. Cal- 
gary A Medicine Hat Land Co., Ltd., [1908] 

2 Ch. 052 ; 78 L. J. Ch. 97 ; 99 L. T. 700 ; 10 j 
Mans. 30, C. A. ; 

Annotations : — Mentd. Keates v. Lewis Merthyr Consolidated j 

Collieries, [1910 J 2 K. B. 445 ; Cloutte v. Storey, [191 1J 

1 Ch. 18. 

(b) The Representative Party. 

4477 . As plaintiff — Former shareholder.] — A 
bill against the directors of a co., provisionally 
registered but not incorporated, was brought by 

A. A 33., alleging themselves to be holders of scrip 
of certain shares on which they had paid the 
deposits, on behalf of themselves & all other the 
shareholders of the co., except defts., stating that 
the objects of the undertaking had been improperly 
diverted by defts., A seeking to charge them with I 
the amount of losses occasioned by their alleged j 
misconduct, A also to have the deposits returned, 
or the assets administered A the surplus divided. | 
Plea by one of defts., that before the bill was filed, | 

B. had sold A assigned to C. the shares mentioned j 
in the bill to have been allotted to B., A that at 
the time the bill was filed all right, title A interest 
in the said shares were vested in C., A that B. had 
at such time no interest therein : — Held : (1) the 
plea must be allowed ; (2) the bill could not be 
sustained on the suggestion that B., although 
lie had parted with his interest in the shares, was 
still liable to third persons, & therefore entitled to 


call upon the directors to administer the assets 
of the co. in discharge of its liabilities ; (3) the 
bill could not be maintained on the suggestion that 
C. was a party to the suit, as being one of the 
“ other shareholders ” for whose benefit it was 
brought, for such “ other shareholders ” must bo 
not merely other persons, but persons owning 
other shares than those held, or claimed to be held, 
by pltfs. named on the record ; (4) B. was not in 
such a case suing as a trustee for 0., he was not 
entitled to sue in that character, & parties allowed 
in such cases to represent absent shareholders must 
be parties having the beneficial interest in the 
shares in respect of which they seek relief. — 
Doyle v. Muntz (1846), 5 Hare, 509 ; 4 By. & 
Can. Cas. 422 ; 16 L. J. Ch. 51 ; 7 L. T. O. S. 386 ; 
10 Jur. 914 ; 67 E. R. 1013. 

4478 . Party personally precluded from 

suing.] — Burt v . British Nation Life Assur- 
ance Assocn., No. 4462, ante . 

4479. Estoppel — Plaintiff retaining 

benefit under act impeached.] — Towers v . African 
Tug Co., No. 3301, ante. 

4480 . Shareholder party to act im- 

peached.] — Deft. co. was incorporated in 1839 
under arts, of assocn. which provided — art. 53 — 
that “ the co. in general meeting ” might increase 
its capital by the creation of new shares. By a 
special resolution passed A confirmed in 1895, 
art. 53 was altered so that the power of increasing 
the capital should no longer be exercised by the 
co. in general meeting, but by “ resolution of the 

! directors.” By art. 59 any new shares from time 
to time to be created might from time to time be? 

| issued with such right of preference A generally 
on such terms as the co. might from time to time 
by resolution of a general meeting declare. In 
1903 the directors passed a resolution increasing 
the capital of the co. Pltf., a shareholder A 
; former director of the co., was a party to the 
resolutions altering the arts. A authorising the 
issue of new capital. Having ceased to be a 
director, he brought an action, on behalf of himself 
A all other shareholders, to have it declared that 
the resolutions altering art. 53 A increasing the 
capital were ultra vires , A that the directors had 
no power to issue new shares. 

Resps. objected that pltf., having been a party 
to the resolutions in question, was not entitled to 
maintain the action : — Held : inasmuch as pltf. 
was seeking to restrain proposed future illegal 
proceedings by the co., he was entitled to maintain 
the action. — Mosely v. Koffyfontein Mines, 
Ltd., [1911] 1 Oh. 73; 80 L. J. Ch. Ill; 103 
L. T. 516 ; 27 T. L. R. 61 ; 55 Sol. Jo. 44 ; 18 
Mans. 86, 0. A. ; on appeal , sub nom . Koffy- 


a representative action on behalf | the agents of the co. A not of the undertaking to pay $168, & the co. 

of pltfs. A all the other ordinary share- : shareholders, A there was no privity made an assessment on all notes A 

holders, A whether some at least of ; botweeu the shareholdres as such A threatened suit in tho division ct. for 

tho preference shareholders should not ; the directors. The fiduciary relation payment of such assessment, wherc- 

havo been joined as defts . : — Held : j of tho directors was to the co. No upon pltf. filed a bill 44 on behalf of 

pltfs. were entitled to amend their ; action could be maintained unless that himself A the other policy holders 

claim by making it a representative j co. was a party. — Clarkson t\ associated with him as hereinafter 

action, A adding parties as they might | Davies, [1922] 3 W. W. It. 913 ; [1923] mentioned," alleging the eo. was about 

bo advised.— Co wlishaw v. Christ- , 1 I). L. It. 113.— CAN. to sue him A the other policy holders 

church Press Co., Ltd. (1906), 26 ; in that branch, that largo losses had 

N. Z. L. It. 539.--N.Z. r. Identity of interest — occurred in the co. prior to the time 

Policy holders — Different branches of of his effecting his insurance, A inslst- 

PART III SECT. 33 SUB-SECT 3 insurance.] — Where a right of suit ing that ho A the other policy holders 

D. (b). ' ' exists in a body of persons too numerous could be properly assessed only in 

. . . . . * , to be all made parties, the ct. will respect of such losses as had arisen 

4477 n A8 plaimiJj-~r ormer share - permit one or more of them to sue on since they ontered the co., A praying 

holder.]-- A pltf. who has ceased to be behalf of all, subject to the restriction that the necessary inquiries might be 

a shareholder cannot maintain an that the relief prayed is one in which made A accounts taken, alleging that 

action on behalf of himself A all other tho parties whom pltf. professes to the division cts. had not the machinery 

shareholders. Neither can ho claim represent have all of them an interest necessary for that purpose: — Held: 

un behalf of himself A all shareholders identical with that of pltf. But where according to the statements of the bill 

of a selling co. prior to the date of the a mutual insurance co. had established the policy-holders in the waterworks 

selling agreement A who transferred tbreo distinct branches, in one of branch were not represented in the 

their shares pursuant to the agreement, which, the waterworks branch, pltf. suit, A a demurrer on that ground filed 

as the directors of the selling co. were insured, giving his promissory note or by the co. was allowed with costs.— 
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fontein Mines, Ltd. v. Mosely, [1911] A. C. 409, 

H. L. 

4481. Identity of interest — Ordinary & pre- 

ference shareholders.] — Lord v. Copper Miners 
(Governor & Co. op), No. 4079, ante . 

4482. Restraint of misapplication of 

deposits paid in application for shares.] — The pro- 
spectus of a joint-stock co. contained a statement 
that the deposits paid by persons applying for 
shares would be returned if no allotment were 
made. Pltfs. applied for shares, & paid the 
deposits thereon to the co.’s bankers, to the account 
of the co. No allotment of shares was ever made. 
Creditors of the co. brought actions against it, in 
which they threatened to attach the moneys in 
the co.’s account at the bankers. Pltfs. filed their 
bill, on behalf of themselves & all other the persons 
who had paid deposits on application for shares, 
against seven persons who alone had executed the 
memorandum & arts, of assocn., the creditors, & 
the bankers, alleging that the deposits had been 
paid upon a specific trust, viz. to be returned to the 
depositors if no allotment was made, & praying 
that the bankers might be restrained from paying 
the deposits to any person other than the 
depositors : — Held : (1) upon demurrer, no such 
specific trust had been constituted ; (2) pltfs. had 
such a common interest with the other depositors 
as to entitle them to maintain a suit on behalf of 
themselves & those other depositors. — M oseley v. 
Cressey’s Co. (1865), L. K. 1 Eq. 405 ; 35 L. J. Ch. 
360 ; 14 L. T. 99 ; 12 Jur. N. S. 46 ; 14 W. R. 246. 

4483 . Quantum of interest immaterial.] — 

Pltf. having lost money by speculating in the 
shares of a joint-stock co., purchased five shares for 
the purpose of qualifying himself as a share- 
holder, & then filed a bill, on behalf of himself j 
& the other shareholders, against the co. & other 
persons, impeaching certain transactions between 
them on the ground of fraud. The bill also j 
impeached certain preliminary proceedings which ■ 
had been taken for the purpose of winding up & j 
reconstituting the co. After the bill was filed, the | 
co. was wound up & reconstituted. Defts. put 
in answers which were excepted to for insufficiency, 

& while the exceptions were pending, they moved 
to take the bill off the file, or to stay proceedings : — j 
Held : the small interest of pltf. was no objection 
to the bill, as it was filed on behalf of himself & 
other shareholders. — S eaton v. Grant (1867), 

2 Ch. App. 459 ; 36 L. J. Ch. 638 ; 16 L. T. 758 ; 
15 W. K. 602, L. .TJ. ! 

Annotations: — Kefd. Robson v. Dodds (1869), L. R. 8 Eq. j 

301. Mentd. Edmunds v. A.-G. (1878), 47 L. J. Ch. 345. j 

4484. As defendant — Action by company against | 
class of shareholders.] — Upon an originating sum- j 
mons issued by a co. against one of its preference I 
shareholders on behalf of the class to determine j 
questions affecting the rights of that class, the j 
ct. will not nominate such shareholder to represent 


the class unless he has been previously nominated 
& selected for that purpose by a meeting of the 
preference shareholders. — Morgan’s Brewery Co. 
v . Crosskill, [1902] 1 Ch. 898 ; 71 L. J. Ch. 585 ; 
10 Mans. 235. 

Annotation : — Folld. Cyclists* Touring Club v. Hopkinson 
(1909), 79 L. J. Oh. 82. 


Sub-sect 4. — Joinder of Parties. 

4485. Company — Action by minority of share- 
holders — Act of majority ultra vires.]— Gregory t>. 
Patchett, No. 4102, ante . 

See, also , No. 3727, ante . 

4486. As plaintiff — Action by shareholder 

— Against solicitors of company.] — A shareholder 
brought an action against the solrs. of a limited 
co. to recover moneys alleged to have been fraudu- 
lently retained by the solrs. The co. was made 
a deft., but there was no allegation that it refused 
to sue as pltf. The defts. demurred, on the ground 
that the action ought to have been brought in the 
name of the co. The ct. allowed the demurrer, 
but granted pltf. leave to make the co. co-pltf. 
instead of deft., <fc reserved the question whether 
pltf. should pay defts.’ costs of the demurrer.— 
Duckett v. Gover (1877), 6 Ch. D. 82 ; 46 L. J. 
Ch. 407 ; subsequent proceedings, 25 W. R. 455. 
Annotations : — Expld.Mason r. Harris (1879), 11 Ch. D. 97; 

Harbon t>. Phillips (1883), 23 Ch. D. 14. Apld. Hughes e. 

Pump House Hotel Co. (No. 2), 11902] 2 K. B. 485. Refd. 

Tryon v. National Provident Institution (1886), 16 

Q. B. 1). 678 ; Marshall’s Valve Gear Co. v. Manning, 

Wardlo, 11909] 1 Ch. 267. Mentd. Bosley v. Bosley 

(1888), 37 Ch. D. 648. 

4487. — To enforce resolutions.] — 

(1 ) There is no right in a shareholder to vote by 
proxy independently of the contract between the 
shareholders, & the form <fc manner of voting by 
proxy prescribed in the arts, of assocn. must be 
strictly complied with, or the proxies will be a 
nullity. 

(2) By art. 65 of a joint-stock co. votes of 
shareholders might be given either personally or 
by proxy. By art. 66 “ the instrument appointing 
a proxy shall be in writing under the hand of the 
appointer ... & shall be attested by one or 
more witnesses.” By art. 68 any instrument 
appointing a proxy was to be in a form there given, 
at the end of which were the words, “ Signed by 

the said , in the presence of .” By a 

special resolution art. 68 was amended, proxies 
being allowed to be in a form set out which 
omitted the words “ signed, etc.” Art. 66 was 
never expressly repealed ; — Held : unattested 
proxy papers were invalid. 

(3) Shareholders suing on behalf of themselves 
& the other shareholders of a co. — other than defts. 
— to enforce resolutions passed at meetings of the 
co., are prima facie entitled to join the co. as pltfs. 


Thomson v. Victoria Mutual Fire 
Insurance Co. (1881), 29 Gr. 56. — 

GAN. 

4481 i. Ordinary & prefer- 

ence shareholders.]— Where a numerous 
class of persons have a community of 
interest, it is sufficient, as a matter of 
pleading to name one of the class as 
party to represent tho common interest. 
A railway co. having a fund in their 
hands which they were entitled to 
treat as revenue, declared a dividend 
out of it in favour of the ordinary 
shareholders, without providing for 
the payment of an arrear of dividend 
due on preference shares of the co. A 
bill was filed by one of the preference 
shareholders, on his own behalf, as 
well as on that of the other preference 
shareholders, to restrain the co. from 

J. — VOL. IX. 


paving ovor the dividend so declared, 
without having regard to the right 
of such shareholders to he paid, in 
priority, the arrear due on their shares ; 
& to that bill he named one of the 
ordinary shareholders, as deft., to 
represent tho class. Some of tho 
preference shareholders had acquired 
their shares, by transfor, after tho 
arrear had accrued. Objections having 
been taken for want of parties : — 
Held ; having regard to the object 
for which the bill was filed, the suit 
was properly constituted. — S mtth v. 
Cork & Bandon 11y. Co. (1870), 5 
I. R Eq. 65.— IR. 

b. Defendant’s controlling 

interest to be alleged .] — Action by pltf. 
on behalf of himself & all other stock- 
holders of a co. who should contribute, 

* 


claiming damages : — Held : not main- 
tainable in this form in tho absence of 
an allegation that deft, was in control 
of tho major pail; of the stock at the 
time of action brought. — W eathkrbk 
v. Whitney (1897), 30 N. S. It. 49. — 
CAN. 

PART III. SECT. 33, SUB-SECT. 4. 

t. Company — As defendant — Lia- 
bility under agreement for original 
defendant's debts. ] — An action was 
brought against a provincial co. for 
damages for broach of contract. 
Subsequently to the alleged breach a 
co. formed under the same name v nder 
Dominion Companies Act had taken 
over the assets & liabilities of the pro- 
vincial co. After defence was filed 
pltfs. obtained an order allowing them 
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Sect. 33. — Actions and proceedings by and against co. — Baillie v. Oriental Telephone & Electric 
companies: Sub-sects, 4 5.] Co., Ltd., [1915] 1 Ch. 503; 84 L. J. Ch. 409; 

J 12 L. T. 509 ; 31 T. L. R. 140, C. A. 

Annotation: — As to (1) Refd. Sidebottom v. Kershaw, 
Leese, L1920] 1 Ch. 154. 

4489 . Joined as co-plaintiff — Application 

by defendant to strike out.] — Duckett v . Dover, 
No. 4480, ante, 

4490 . As defendant — No refusal by com- 

pany to sue as plaintiff.] — Duckett v, Dover, No. 
4480, ante, 

4491 . Member unable to obtain relief 

from company.] — Mason v, Harris, No. 4441, ante, 

4492 . Action pending against directors 

— Majority of shareholders in favour of discon- 
tinuance.] — Silber Light Co. v, Silber, No. 4449, 
ante, 

4493. Directors — Of company wound up — As 
plaintiffs — Action by company under right trans- 
ferred by old company.] — Where pltf. co. based 
its right of action against defts. on the ground that 
such right had passed by a deed transferring the 
property, estate, & effects of a co. which had been 
wound up : — Held : such right did not pass by 
the deed, nor could pltf. co. add as pltfs. the 
directors of the old co. — New Westminster 
Brewery Co. v, Hannah (1870), 24 W. R. 899 ; 
2 Char. Pr. Cas. 295. 

„ ,, c , Annotations : — Mentd. Dalton v. St. Mary Abbotts, Kensing- 

fixed remuneration of the directors & also to give ton Grdna. (1882), 47 L. T. 349 ; Showell v. Winkup 

them a percentage of the net profits. In 1913 the (1889), GO L. T. 389. 

auditors of the O. Co. drew attention to the fact See, generally , Choses in Action, Vol. VIII., 

that the receipt by the directors of remuneration pp. 479 et seq. 

in the capacity of directors of the subsidiary co. 4494. Action against company — No specific 

ought to be sanctioned by the shareholders. An allegations against directors.] — In an action against 
extraordinary general meeting of the share- a limited co. it is wrong to add as co-defts. directors 
holders of the O. Co. was then convened by the against whom no specific allegations are made 
directors with the object of passing special resolu- other than that they are directors. — Cropper 
tions ratifying what had been done by the directors Minerva Machines Co., Ltd. v. Cropper Charl- 
iri 1907, authorising them to retain all remunera- ton A Co., Ltd. (1900), 23 R. P. C. 388. 
tion received & to be received by them as directors 4495. Shareholders — Matter affecting rights of 
of the subsidiary co. under its arts, as modified in all.] — Mocatta v, Ingilby, No. 4461, ante, 

1907, & altering the arts, of the O. Co. by allowing 4496. Action to restrain calls — Transfer of 

its directors to receive remuneration as directors shares before due date.] — An Act of Parliament, 
of subsidiary cos. without being accountable for incorporating a co., enacted that no directors 
the same, & to exercise the voting powers con- should be chosen, or other business transacted, at a 
f erred by them in such cos. as they thought lit. meeting of proprietors of less than 1,000 shares ; 
The notice convening the meeting was accom- & that the compulsory powers to take lands for 
panied by a circular. The notice set out the their undertaking should not be exercised until 
proposed resolutions, but neither the notice nor the whole capital was subscribed. Directors of 
the circular gave particulars as to the amount, the co. were chosen at a meeting of proprietors 
which was very large, of the remuneration which holding not more than about 300 shares for their 
had been received by the directors in respect of own benefit, but holding also several thousand 
the subsidiary co. The resolutions were passed by other shares, which they had subscribed for in 
the requisite majority <fc subsequently confirmed, order to procure the passing of the Act, signing a 
In an action by a shareholder, on behalf of himself declaration that they held them in trust for the co. 
& all the other shareholders of the O. Co., for a At a subsequent meeting of proprietors of less 
declaration that the resolutions were not binding than 400 shares for their own benefit, but of 
on the ground of insufficient notice of the meeting several thousand of the shares held in trust, it 
at which they were passed, & for an injunction to was resolved that the trust shares should be trans- 
restrain the co. & the directors from acting upon ferred to the secretary, to be issued for the use of 
them, pltf. moved for an interim order. The the co. The whole subscriptions, exclusive of the 
motion was dismissed on the ground that pltf. had subscriptions in trust, amounted to much less 
no right to sue on behalf of himself <fc the other than 1,000 shares. The directors subsequently 
shareholders without joining the co. as pltfs. : — made a call of £5 per share. After the call was 
Held: (1) the action was maintainable by pltf. ; made, but before the last day appointed for pay- 
(2) the notice did not give a sufficiently full & ment, pltf., who was a subscriber for fifty shares, 
frank disclosure to the shareholders of the facts transferred those shares to a purchaser. The co. 
upon which they were asked to vote ; & the brought an action against pltf. for the recovery of 
resolutions were invalid & not binding upon the the amount of the call in respect of the fifty shares ; 

the provincial co., & such incorporation 
was granted subject to these condi- 
tions ; that subsequently the Dominion 
co. did agree to assume Sc pay all the 
liabilities of the provincial co. Includ- 
ing the liabilities arising under the 
agreement; that the Dominion oo. 


did take over the business, assets, etc., 
of the provincial co.. Sc did actually 
assume the liabilities Sc did become Sc 
remained liable for all matters Sc 
things in the agreement. The pro- 
vincial co. objected to the order on the 
grounds that there was no privity of 


to add the Dominion co. as a party Sc 
to amend the statement of claim by 
alleging that the incorporation of the 
Dominion co. was obtained with the 
intention Sc for the purpose of having 
it take over the undertaking & all the 
assets Sc assume all the liabilities of 


(4) If it appeared to the ct. that defts. were 
-acting on an erroneous construction of their arts. 
■<& under an erroneous construction were intending 
to exclude from voting those who ought to vote, 
•or intending to act on the resolution in a matter 
essential as regards the well-being of the co., 
.1 should say at once it would be the duty of the 
ct. to intervene on interlocutory motion to prevent 
defts. from acting in violation of the constitution 
of the co. in a matter where, until the co. met, 
their acting might create prejudice (Cotton, 
L.J.). — Harden v, Phillips (1883), 23 Ch. D. 14 ; 
48 L. T. 334 ; 31 W. R. 173, C. A. 

Annotations : — As to (2) Refd. Briton Medical General & 
Life Assocn. v. Jones (2) (1889), (»1 L. T. 384. As to (4) 
Refd. Marshall’s Valvo Gear Co. v. Manning, Wardle, 
[1909] 1 Ch. 2G7. Generally, Mentd. Browne v. La Trinidad 
(1887), 37 Ch. D. 1; Trevor v. Whitworth (1887), 12 
App. Cas. 409. 

4488. — — Impeaching resolutions 

for informality.] — The directors of the O. Co. were 
also directors oi a subsidiary co. in which the O. Co. 
held practically the whole of the shares. In 1907 
the directors, in exercise of the voting powers of 
the O. Co. in the subsidiary co., obtained the passing 
of resolutions whereby the arts, of assocn. of the 
subsidiary co. were altered so as to increase the 
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& the bill averred that pltf. could not, owing to 
the provisions of the Act, give the foregoing facts 
in evidence in support of his defence to the action : 
— Held : these circumstances gave pltf. no equity 
to sustain a bill for an injunction to restrain such 
action ; & the purchaser of the shares would have 
been a necessary party to such a bill, if it could 
have been sustained. 

Semble : a person subscribing for shares in such 
a co., as a trustee for the co., is subject to the same 
liabilities in respect of such shares, as if he held 
the same for his own benefit. — Mangles v. Grand 
Collier Dock Co. (1840), 10 Sim. 519 ; 2 Ry. & 
Can. Cas. 359 ; 9 L. J. Ch. 177 ; 4 Jur. 333 ; 
59 E. It. 716. 

4497 , Shareholders not in same position 

as representative parties — Whether as plaintiffs 
or defendants.] — A bill by some of the shareholders 
of a joint-stock bank, on behalf of themselves & 
all the other shareholders, except defts., charged 
the directors of the bank & others of defts. with 
fraudulent misapplication of the funds of the bank ; 
with having borrowed from third parties, who were 
also defts., moneys in the name of the bank, for 
private & improper purposes ; & with having, by 
their public officer, suliered judgment to be 
recovered against the bank, by such third parties 
for the amount of such advances, in order that the 
same might be recovered from the shareholders of 
the bank ; & that defts. made use of the pro- 
ceedings under the judgment to enforce payment 
from the shareholders of a call of £3 per share, 
not warranted by the deed of assoc n., & prayed 
that the debts & liabilities of the bank might be 
ascertained, & the assets applied in satisfying them, 
& an injunction issued to restrain process by defts., 
the third parties, against pltfs. under the judgment. 
On demurrer: — Held: (1) certain shareholders 
of the bank, who had paid the call of £3 per share, 
& who were thereupon by express engagement with 
the bank relieved from proceedings under the 
judgment, were necessary parties to the suit ; & 
inasmuch as such parties, not being named as 
defts., must be regarded as pltfs. under the general 
description of other shareholders, the suit was 
improperly framed on the ground of misjoinder. 

(2) Where defts., the third parties, had aided 
in the misapplication of the funds in the manner 
stated, they might be properly made defts. to a 
suit by the cestui que trust , & a bill seeking relief 
both against such third parties & the directors of 
the bank was not multifarious. — Lund v. Blan- 
shard (1844), 4 Hare, 9 ; 67 E. R. 540 ; subsequent 
'proceedings (1845), 4 Hare, 290. 

4498. As defendants — Setting up title ad- 

verse to company.] — To a suit by the directors of a 
joint-stock co., on behalf of themselves & all 
other the shareholders, seeking to have the benefit 
of an agreement entered into by an agent of the co., 
it is not necessary that all the shareholders should 
be made parties. A person who sets up a title 
adverse to the co. may be properly made a deft, 
in such a suit, although he also sustains the 
character of a shareholder. — Taylor v, Salmon 
(1838), 4 My. & Cr. 134 ; 41 E. R. 53, L. C. 
Annotations : — Consd. Wall worth v. Holt (1841), 4 My. & Cr. 


619. Refd. Mozley v. Alston (1847), l Ph. 790 ; Fawcett 

v. Laurie (1860), 1 Drew. & Srn. 192. Mentd. Carter v. 

Palmer (1842), 8 Cl. & Fin. 657 ; Nelthorpe v. Holgate 

(1844), 8 Jur. 551 ; Dale v. Hamilton (1846), 5 Hare, 369 ; 

Carlisle v. S. E. Ry. (1850), 1 Mac. & G, 689 : Luddy’s 

Trustoe v. Peard (1886), 33 Ch. D. 500. 

4499. Member of represented class — 

Dissatisfied with order — Order in favour of class.] — 

In an action commenced by a bondholder on behalf 
of himself & all other bondholders, pltf. obtained an 
order for a receiver. One of the bondholders 
represented by pltf., being dissatisfied with the 
order, applied for leave to appeal: — Held: the 
order having been made in favour of the class to 
which appct. belonged, & having been obtained by 
pltf., who represented him in the action, he could 
not appeal against it. 

Semble : the proper course for the dissentient 
shareholder to pursue was to apply to the ct. below 
to be made a deft, in the action. — Watson v. Cave 
(No. 1) (1881), 17 Oh. D. 19; 44 L. T. 40; 29 
W. R. 433, C. A. 

Annotations : — Refd. McHonry v. Lowin (1882), 21 Ch. D. 

202 ; May v. Nowton (1886), 34 Ch. D. 347. 

4500. Desiring to take part in 

subsequent proceedings.] — Conybeare v. Lewis, 
No. 4474, ante . 

Representative actions.] — See Sub- 
sect. 3, D., ante . 

4501. Bondholder — To represent dissentient class 
— Dissentient member of class already a defendant 
— Not in representative capacity.] — Pltf., a bond- 
holder of a railway co., sued on behalf of himself 
& all the other bondholders of the co. except B., 
who dissented from the course taken by pltf. in 
commencing the action. B. afterwards, upon his 
own application, was added as a deft. Then T., 
one of the bondholders, applied to be made a deft, 
in order that his interests & the interests of other 
dissenting bondholders might be represented : — 
Held : since B. was not added as a deft, in a 
representative capacity, & his consent to act in 
such capacity had not been obtained by pltfs., 
T. was entitled to be added as a deft, for the 
purpose of representing the dissenting bondholders. 
— Fraser v. Cooper, Hall & Co. (1882), 21 
Ch. D. 718 ; 51 L. J. Ch. 575 ; 46 L. T. 371 : 
30 W. R. 054. 

Annotation : — Refd. May v. Newton (1886), 34 Ch. D. 347. 


Sub-sect. 5. — Pleading. 

See , generally , Pleading. 

4502. Description of company — Residence.] — 

A writ of summons described deft. co. as “ now or 
late carrying on business in K. W. Street, in the 
City of London.” The co. had been completely 
registered, & No. 6 , K. W. Street, London, was 
registered as its place of business. It afterwards 
discharged its secretary & clerks, & gave up its 
place of business, but no other place of business 
was taken or registered by it, & there was no means 
of serving the writ upon a director : — Held : the 
description of the residence of deft, was uncertain 
& insufficient under the Statute 2 Will. 4, c. 39. — 
PlLBROW V. PlLBROW’8 ATMOSPHERIC Ry. Co. 


[ alleged to bo directors of this co., 

! when brought up to be examined for 
discovery. denied all connection with 
it Sc refused to answer any questions 
relating to “ The O. Co. of Toronto.” 
This latter name pltfs/ Bolr. stated to 
be the true corporate name of tht co., 
intended to bo described by the bill ; 
but there being no further evidence 
of this fact, an application to compel 
defts. to answer the questions put to 
them was refused. — Picket v. Ontario 

x x 2 


contract betwoon pltfs. & the Dominion 
co., & that there was no novation 
whereby pltfs. could maintain the 
action against it, & contended that the 
amendments did not disclose a cause 
of action : — Held : the order, which 
was allowed in the exercise of a Judicial 
discretion, should not be revorsed. 
Questions between the different parties 
should be heard & decided in one suit 
& at one trial, & pltfs. should be 
allowed to further amend to make 


clear thoir causes of action against the 
Dominion co. — Winnipeg Trustee 
Co. v. Manitoba Bridge & Iron 
Works, Ltd., [1922] 1 W. W. R. 178 ; 
70 D. L. R. 178 ; 31 Man. L. R. 398.— 
CAN. 

PART III. SECT. 33, SUB-SECT. 5. 

a. Description of company — Mis- \ 
nomer. ) — Defts. , a co., were styled in the 
bill “ The O. Co.” Certain other defts., : 
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Sect. 33. — Actions and proceedings by and against 
compa nies: Sub-sects. 5, 6, 7 & 8. ] 

(1846), 3 C. B. 730 ; 4 Dow. & £7450 ; 4 By. & 
Can. Cas. 683 ; 16 L. J. C. P. 11 ; 8 L. T. O. S. 
163 ; 136 E. R. 292. 

4503. Description as corporation.] — It is 

sufficient to describe a co., party to an action 
by its name, without stating it to be a corpn. or 
how it became one. — Woolf v. City Steam Boat 
Co. (1849), 7 C. B. 103 ; 18 L. J. C. P. 125 ; 13 
Jur. 456 ; 137 E. R. 42. 

Annotation Reid. Williams v. Lords Comrs. of the Admiral- 
ty (1851), 11 C. B. 420. 

4504. Change of name while action pending.] 

— Where pending an action against a co., the name 
of the co. is changed by Act of Parliament, & a 
motion is afterwards made in such action, a 
suggestion should be entered of the change of name 
& the affidavits entitled in the new name. — 
IlEBBLETH WAITE V. LEEDS & THIRSK Ry. CO. 
(1851), 21 L. J. Ex. 37 ; 18 L. T. O. S. 78. 


Sub-sect 6. — Service of Process. 

4505. General rule.] — The only way in which a 
writ can be served on a co. is by leaving it at, or 
sending it by post to, the registered office of the 
co. It is not sufficient to serve it at an office which, 
though an office of the co., is not its registered 


office. — Vignes v . Smith (Stephen) & Co., Ltd. 
(1909), 53 Sol. Jo. 716. 

4506. On former officers — Company no longer 
existing — Though not formally dissolved.] — A co., 
though not formally dissolved, had practically 
ceased to exist, & had no office or officers. The co. , 
being made defts. in a suit, the ct. ordered that 
service of the bill on the late chairman & the 
secretary should be good service on the co. — 
Gaskell v . Chambers (No. 1) (1858), 26 Beav. 
252 ; 28 L. J. Oh. 385 ; 32 L. T. O. S. 188 ; 5 
Jur. N. S. 52 ; 53 E. R. 895. 

4507. On director — At head office.] — A clerk to 
pltf.’s solr. handed a writ to a director of deft, 
co. whom he happened to find at their head office : 
— Held : the writ had been properly served. — 
Watson v . Siieatiier Sons & Co., Ltd. (1886), 
2 T. L. R. 473. 

Annotation : — Expld. Wood v. Anderston Foundry Co. (1888), 

3G W. R. 918. 

4508. On solicitors — Service accepted.] — A 

motion was made under 1862 Act, s. 35, to rectify 
the register of members of a co. by the insertion 
therein of the name of appct. as the holder of 
certain shares. Correspondence had passed 
between the solrs. of the co. & the solrs. of appct. 
with reference to appct. ’s claim to be a share- 
holder of the co., & the notice of motion had been 
served on the co.’s solrs., they accepting service 
on behalf of the co. in the usual manner. At the 


Wood Pavement Co. (1873), G P. It. 
93.— CAN. 

b. Allegation of incorporation of 

J Uainti JJ company ~~ When necessary .] — 
n an action brought, by a co., incor- 
porated by letters patent under 
Canada Joint Stock Companies Act, 
1877: — Held: the declaration was 
bad, for not- alleging the incorporation 
ol pltfs. by letters patent under the 
Act. — Watrrouh Engine Works Co. 
v. Campbell (1883), 22 N. B. R. 503.— 
CAN. 

c. County court action.] 

— In an action In a county ct. by a co., 
it is sufficient to describe pltfs. as an 
incorporated co., & t-ho mode of 
incorporation need not be stated. — 
McLaughlin Caiuuagk Co. v. Quiog 
(1905), 37 N. B. R. 8G.— CAN. 

d. Statement of cause of action . ] — 
The* summons issued against a corpn. 
under 12 Viet ., e. 39, s. 1G, should state 
the cause of action truly : w here the 
summons was to answer in a plea of 
'* debt,” & the declaration was in 
covenant, an interlocutory judgment 
was set aside. — Gilmore v. Liverpool, 
etc., Assurance Co. (1871), Stevens 
N. B. Dig. 338, 1045.— CAN. 

PART III. SECT. 33, SUB-SECT. 8. i 

6. On director — Officer within 
statute.] — The uflhlavit. of service 
showed that- the deputy sheriff had 
served R. a director of deft, co., the 
eo. having no manager or agent, 
appointed pursuant, t-o the statute, 
in that behalf : — Held : the expression 
“ officer ” covered a director, & the 
service was good.— McDonald v. 
Consolidated Gold Lake Co. (1902), 

40 N. S. R. 623.— CAN. 

f. On solicitor — Insurance company 
— Objection to sendee after aclenow - 
lodgment of receipt.} — A fire insurance 
co.’s Dominion charter provided a 
method of legal service upon it-, & the 
co. had also compiled with the pro- 
visions of the British Columbia Fire 
Insurance Act for the appointment of 
an attorney on whom service might 
be effected : — Held : an execution 
could not be carried out against shares 
held by a judgment debtor in the co. 
without the service required by the 
Execution Act being made on the co. 
in either of the said methods, notwith- 


standing the proviso in the British 
Columbia Fire Insurance Act, s. 48. 
The admission by letter by the co. of 
receipt of the documents did not- pre- 
vent its subsequently objecting to the 
invalidity of the service, having regard 
to the necessity of protection of 
the shareholder. — Royal Bank of 
Canada v. Canada National Fire 
Insurance Co. (1920), 3 W. W. R. 
517.— CAN. 

g. On officer — When plairUilf in 
action anainst company — President .] — 
The writ of summons in an action 
brought by pltf. against deft. co. was 
served upon pltf. as president of the 
eo. No other Herviee was made & no 
notice of the pendency of the action 
was given to any one connected with 
the co. or concerned in its affairs. 
No appearance was entered to the 
action & judgment was entered for 
pltf. for default of appearance. Resps. 
who were trustees for the bondholders, 
& had recovered judgment against the 
co., for a large amount, applied to 
phf. for permission to use the name of 
the co. in an application to set aside 
the judgment recovered by him, & 
being refused obtained a summons 
for an order to set the judgment aside 
& for a stay of proceedings, & for leave 
to intervene & defend the action in 
the name of the co. : — Held : the 
judgment entered for pltf. was an abuse 
of t-ho process of the ct-., & it was pro- 
perly set aside under Ord. 27, r. 14. — 
Holmes v. Stewiacke Ry. Co. (1899), 
32 N. 8. R. 395.— CAN. 

h. Secretary 'treasurer .] — 

A judgment entered by pltfs. against 
deft, co., upon default, after service 
of the writ of smnmons upon one of 
pltfs., wdio was secretary-treasurer of 
the co., w r as set aside, upon the applica- 
tion of the holder of a majority of the 
shares of the co. : — Held : there was, 
in law, no service. — Crawford v. 
Colville Ranching Co. (1912), 22 
W. L. R. 50.— CAN. 

k. Outside jurisdiction — A T o 

representative competent to accept service 
in jurisdiction.] — Where a limited eo. 
deft, has no representative, other than 
pltf., resident within the jurisdiction 
& competent for service, but has an 
officer resident outside the jurisdiction, 
service should be directed to that 


j officer. — S utherland v. Strawberry 
Valley Stock & Farm Produce Co., 
I Ltd., [19221 3 W. W. R. 241; 69 
j D. L. It. 269.— CAN. 

l. On person not duly qualified 
officer. ] — In an action against a co., 
if the service of process was on, or the 
attorney entering appearance was 
authorised by, other than the duly 
qualified officers of the eo., proceedings 
will be stayed without payment of 
costs.— S purr v. Albert Mining Co. 
(1874), 2 Pug. 2G0.— CAN. 

m. On person in employ of foreign 
company — Commercial agent.] — A per- 
son employed by a foreign railway 
co., which has no lino of railway in the 

, Province, such person acting merely 
as commercial agent to solicit orders 
for freight to be forwarded over the 
co.’s lines, is a person in the employ 
of the co., proper to be served with 
any process under marginal rule 100. — 
Gillth Supply Co., Ltd. v. Chicago, 
Milwaukee & Puget Sound Ry. Co. 
(No. 1) (1910), 1G B. C. R. 241.— CAN. 

n. On agent — Attachment.] — Ser- 
vice on the agent of process to 
appear, in c. 97, R. S. (4th series), 
s. 26, means service on the co.’s agent 
of process requiring the co. to appear. 
Levy under the attachment under that 
chapter may be made before service 
on the agent. — Merchants’ Bank v. 
Steel Co. of Canada, Ltd. (1884), 

5 R. & G. 258.— CAN. 

o. Collusion by agent until 

plaintiffs — Ignorance of proceedings. ] — 
Pltf., obtained judgment by default 
against- deft, co., the w r rit of summons 
having been served upon S. as agent 

i of the co. Deft. co. applied on 
| affidavit to set aside the judgment, 
j & for leave to appear & plead, on the 
i ground that S. had acted, in collusion 
with pitf. & had never informed the 
co. that the writ of summons had been 
i issued, or that he had been served with 
| any process in the suit. An order 
having been made setting aside the 
default & allowing deft. co. to appear 

6 plead : — Held : the affidavits being 
lengthy & contradictory, & the ct. 
being of opinion that justice could be 
more effectually done between the two 
parties after a trial, the order must be 
affirmed & the appeal therefrom dis- 
missed. — Reynolds v. Oalllbar Gold 
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hearing the co. did not appear : — Held : service 
on the solrs. of the co. was not sufficient ; & no 
order could be made until the co. had itself been 
served at its registered office, or until it appeared. — 
He Denver United Breweries, Ltd. (1890), 
63 L. T. 96. 

4509. On local manager.] — Applt. was a limited 
co. incorporated under the Cos. Acts & having a 
registered office in London. It carried on business 
in various parts of the country as grocer & pro- 
vision merchant. A summons was issued against 
it for an offence under the Hale of Food & Drugs 
Acts, in a provincial town & served on the manager 
of its shop in that town. A solr. appeared on 
behalf of the co. before the justices to argue that 
the service was bad & then withdrew from the 
case: — Held: (1) the service was bad; every 
summons on a registered co. must be served in 
accordance with 1862 Act, s. 62 ; (2) applt. co. 
had not waived any irregularity in the service of 
the summons by instructing a solr. to appear in 
its behalf to argue solely such irregularity. — 
Pearks, Gunston & Tee, Ltd. v. Richardson, 
[1902] 1 K. B. 91 ; 71 L. J. K. B. 18 ; 85 L. T. 
616 ; 66 J. P. 119 ; 50 W. R. 286 ; 18 T. L. R. 
78 ; 46 Sol. Jo. 87 ; 20 Cox, C. C. 96, D. C. 

Annotation :■ — Generally , Mentd. Smithies v. Bridge, 11902] 

2 K. B. 13. 

4510. At office other than registered office.] — 

Viones v. Smith (Stephen) & Co., Ltd., No. 4505, 
ante . 

Domicil of company — In relation to service of 
legal process.] — See Practice & Procedure, cfer, 
generally , Part II., ante . 


Sub-sect. 7. — Right of Audience. 

4511. Chairman.] — The ct. will not allow the 
chairman of a co. to move on its behalf. — Be 
London County Council & London Tramways 
Co. (1897), 13 T. L. R. 254, D. C. 

4512. Managing director.] — The managing 
director of a co. cannot appear as advocate to 
represent the co. — Scriven v. Jescott (Leeds), 
Ltd. (1908), 53 Sol. Jo. 101. 

4513. Officer or agent — In county court.] — 
Kinnell (Charles P.) & Co. v. Uarding, Wace 
& Co., No. 4429, ante. 


Sub-sect. 8. — Affidavits. 

4514. Who may make — Affidavit In support of 
petition in bankruptcy.] — When a petition for ad- 
judication is presented by a joint-stock co., the 
provisions of Bkpcy. Act, 1861 (c. 134), s. 87, that 
proceedings for adjudication shall be by petition 
“ on the oath of the petitioner,” are satisfied by 
the oath of the officer of the co. most competent 
to speak to the facts which the petition alleges. — 
Be Calthrop (1868), 3 Ch. App. 252 ; 37 L. J. Bey. 
17 ; sub nom. lie Calthrop, Ex p. Calthrop, 18 
L. T. 166, 194 ; 16 W. R. 446, L. J. 

Annotations : — Mentd. Re Bristow, Ex p. Emanuel (1868), 

18 L. T. 222 ; Re Turner, Ex p, Att, water (1877), 5 Ch. D. 

27 ; Re Bowes, Ex p. Jackson (1880), 11 Ch. D. 725. 

4515. Under Ord. 14, r. 1.]-- Where pltf. 

in an action is a corpn., & the writ has been 
specially indorsed under the above rule, the 
secretary of the corpn. cannot make an affidavit 


Mixing Co. (1886), 7 It. & G. 466 ; 8 
C. L. T. 17.— CAN. 

p. In Scotland — Chief office 

in England.] — Citation of a co., having 
its chief office at Liverpool, by leaving 
a copy for the co. at the office of their 
agents in Scotland, & citing personally 
two of the individual partners resident 
in Scotland was sustained. — Bisiiop 
v. Mersey & Clyde Navigation 
Steam Co. (1830), 8 Sh. (Ct. of Sess.) 
558 ; 5 Eac. Coll. 441. - SCOT. 

q. At registered office — Canadian 
Pacific Railway Company .] — Held: in 
an action against the Canadian Pacific 
Ry. Co., service of proeoss against tho 
co. must be effected at the co.’s office 
in Vancouver appointed pursuant to 
44 Viet., c. 1, s. 9. — Jordan v. 
McMillan (1901), 8 B. C. R. 27 ; 21 
C. L. T. 192.— CAN. 

r. Whether applicable to un- 

repislercd company.} — Service of a writ 
of summons upou a co. registered under 
the Cos. Act, 1862, must, under R. S. C., 
Ir.,* 1891, Ord. 9, r. 11, bo effected, as 
provided by s. 62 of that Act, by leaving 
the same or sending it through the post 
in a prepaid letter, addressed to the 
eo. at their registered office ; but this 
does not apply to the case of a co. 
not registered, & have no registered 
office. — "O’Neill v. St. Brigid’s Well 
CO., [1895] 2 I. R. 442.— IR. 

s. Out of jurisdiction — By 

post .] — Where defts. were a co. having 
a registered place of business in London 
Sc a branch establishment at Enni- 
skillen, leave was given to issue ttie 
writ Sc serve it by sending it through 
the post in a prepaid letter addressed 
to the co. at their registered office. — 
Campbell v. Galt Sc Co., Ltd. (1905), 
39 I. L. T. 43.— IR. 

t. County court proceedings.] 

—The default procedure providdt 
County Officers Sc Courts (Ireland) Act, 
1877, s. 59, applies to a case in which 
defts. are a oo., & the process pre- 
scribed by that sect, may be served on 
such defts. by leaving it at, or sending 
it by post to, the registered office of 


the co., as provided by Companies 
(Consolidation) Act, 1908 (c. 69).- — 
National Gas Engine Co., Ltd. v. 
Estate Engineering Co., Ltd., [19131 
2 i. R. 474.— IR. 

a. At branch office — Registered office 
out of jurisdiction — London company 
with Irish branch.] — When deft, is a 
co. with a registered place of busi- 
ness in London, but having a branch 
established in Dublin, the proper mode 
of servico is substituted service at tho 
Dublin branch. Sc no order is necessary 
for tho issue of the writ. — Milward 
Jones & Cameron i. Fitzhenry 
(M. Sc C. M.), Ltd. (1902), 36 I. L. T. 
211.— IR. 

b. Copy of writ sent 

to registered office.] — Where deft, was 
a co. registered under Companies 
Acts, 1862 -1900, Sc having its registered 
office in Loudon, but having its 
principal office & place of business in 
Ireland : — Held : on an ex parte 
application to substitute a servico on 
the managing director at tho office in 
Ireland, tho proper practice is to issue 
a writ, Sc then apply to substitute 
servico. Tho order giving leave to 
substitute service should direct service 
on the manager in Ireland, Sc should 
also order a copy of the order & writ 
to be sent by registered letter to tho 
registered office of the co. — Gandy 
Belt Manufacturing Co. v. Cal- 
lender’s Paper Manufacturing Co. 
(1905), 39 I. L. T. 94.— IR. 

e. On company “ doing business ” 
within province — Isolated transaction by 
agent. J— Pltf . sued deft. co. for an 
acco unt incurred by P. , who was engaged 
in negotiations for the sale of one of 
deft.’s engines, &, while so engaged, 
incurred the account in question. P. 
loft tho province, leaving the account 
unpaid & attachment proceedings were 
commenced against deft. co. under the 
provisions of Ord. 47, r. 6 : — Held : 
as the evidence showed tho agent to 
have been employed only for the one 
transaction & no further or other 
business was contemplated, this did 
not constitute 4< carrying on business ” 


within tho province wit hin tho meaning 
of tho order, Sc t he writ Sc attachment 
witli tho service thereof must, bo set 
aside. " -Halifax Hotel Co. v. 
Canadian Eire Engine Co., Ltd. 
(1906), 41 N. 8. R. 97.— CAN. 

d. Dispensed with — Company added 
as defendants — Directors A' principal 
shareholders already before court.] — 
In an action by an execution creditor 
of a eo. against shareholders to make 
them liable upon their shares for tho 
amount unpaid thereon, pltf. sought 
also to recover from defts. money 
shown to be in their hands, which were 
really the property of t he co. : — 
Held : (1) pltf. was entitled to judg- 
ment against tho deft, for payment io 
him of such monoy, but the co. were 
necessary parties to the action. Sc their 
consent to being added aH pltfs. not 
having been filed as required by r. 
324 (b), they should be added aB defts. ; 
(2) it was a proper case, under rr. 
324 (c), 326. for dispensing with service 
upon the co., as defts. already before 
tho ct. were directors Sc tho principal 
shareholders in tho co. — Jones v . 
Miller (1893), 24 O. R. 268. — CAN. 

PART III. SECT. 33, SUB-SECT. 7. 

e. Chairman — Managing director 
— County court.] — Though in tho 
Supreme Ct. an incorporated co. can 
only bo represented by its solr., & not 
by its chairman or managing director, 
yot in tho county cts. it may be so 
represented, & will bo bound by the 
defence filed by, & conduct at tho 
trial of such officer. — First of May 
Mining Co. v. Cariboo Goldfields, 
Ltd., 2 M. M. Oas. 292. — CAN. 

PART III. SECT. 33, SUB-SECT. 8. 

f. Defective affidavit — Incorporation 
— Right to sue — Non-resident com- 
pany.] — In an action brought by a non- 
resident co., an attaching order was 
obtained on an affidavit which did not 
show that pltfs. were Incorporated or 
had any right to sue by tneir incor- 
porated name : — Held : the affidavit was 
bad, Sc the attaching order was set aside. 
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Sect. 33 . — Actions and proceedings by and against 
companies: Sub-sects . 8, 9 & 10, A ., B. f C. c & 
D. ; s ub-sect 11.] 

aB to pltf.’s belief, on an application to sign 
judgment, within the rule. 

The rule is not applicable to the case of a corpn, 
Buing as pltf. — Bank of Montreal v. Cameron 
(1877), 2 Q. B. D. 530 ; 40 L. J. Q. B. 425 ; 30 
L. T. 415 ; 25 W. It. 593, 0. A. 

Annotations : — Distd. Shclford v. Louth & Eant. Coast Ry. 
(1879), 4 Ex. D. 317. Reid. Re Wilson, [1916] 1 K. B. 382. 

See, now , R. 8. C., Ord. 14, r. 1. 


Sub-sect. 9. — Undertakings and Recog- 
nisances. 

4516. Undertaking as to damages — On ex parte 
application by company for injunction — Necessity 
for.] — An injunction ought not to be granted ex 
parte on the application of a limited co. without 
an undertaking as to damages from some re- 
sponsible person. — Anglo-Danubian, etc., Co.. 
Ltd. v. Rogerson (1803), 3 New Rep. 185 ; 10 
Jur. N. 8. 87. 

Annotation : — Mentd. Burke t\ Rogerson (1866), 14 L. T. 
780. 

4517 . By whom given.] — Anglo- 

Danubian, etc., Co., Ltd. v. Rogerson, No. 4510, 
ante . 

' 4518. .] — The ordinary under- 

taking as to damages where pltf. obtains an in- 
junction on an ex parte motion is properly given 
by pltf.’s counsel, although pltf. is a limited co. — 
Manchester & Liverpool Banking Co. v. 
Parkinson (1888), 00 L. T. 47. 

4519. Company in liquidation.] 

— Westminster Assocn., Ltd. v . Upward (1880), 
24 Sol. Jo. 690. 

Annotation : — Distd. Rosling & Flynn v. Law Guarantee & 
Trust Co. (1903), 47 Sol. Jo. 2.05. 

4520. Company in liquidation— No applica- 

tion for security for costs.] — Rosling & Flynn, 
Ltd. v. Law Guarantee & Trust Co. (1903), 47 
Sol. Jo. 255. 

4521. Recognisance — By whom given.] — Sou- 
thern Counties Deposit Bank, Ltd. v . Boaler, 
No. 4129, ante . 


Sub-sect. 10. — Evidence. 

A . In General . 

4522. Production of books of company under 
subpoen& — Subpoena addressed to secretary — 
Book not in his possession.] — The secretary of a 
co. was called upon to produce the books of his 
co. in obedience to a subpoena duces tecum. He 
did not produce them, & stated that, by a resolu- 
tion passed by his directors subsequently to the 
service of the subpoena upon him , the books had 
been taken out of his custody : — Held : no writ 
of attachment for disobedience to his subpoena 
ought to issue against him. — R. v . Stuart (1885), 
2 T. L. R. 144. 

Proof of consent of directors to a transfer of 
shares.] — See Sect. 23, sub-sect. 5, B. (c), i., ante . 

Share certificate — As to title to shares.] — See 
Sect. 18, sub-sect. 3, B., ante. 

As to amount paid up on shares.] — See Sect. 

1 8, sub-sect. 3, 0., ante. 


Minutes of meetings .] — See Sect. 30, sub-sect. 3, 
E., F., ante . 

Proof of resolution .] — See Nos. 3795, 3860, ante. 

B . Interrogatories. 

See , generally , Discovery, Inspection & In- 
terrogatories. 

C. Discovery. 

See, generally , Discovery, Inspection & In- 
terrogatories. 

D. Admissibility. 

4523. Acts & admissions of competent number 
of governing body.] — Ridley v. Plymouth Grind- 
ing & Baking Co., Kingsbridge Flour Mill Co. 
v . Same, No. 4180, ante . 

4524 . At meeting of shareholders.] — A 

shareholder in a co. applied to have his name 
removed from the register of members on the 
ground that he had been induced to become a 
shareholder by a material misrepresentation in a 
prospectus issued by the co. The only evidence 
of the untruth of the representation was a state- 
ment made by the chairman of the co. in a speech 
addressed by him to a meeting of shareholders : — 
Held : this statement was not admissible evidence 
against the co., inasmuch as the chairman, in 
making it, was not acting as the agent of the co. 
in a transaction between it & a third party, but 
was making a confidential report to his own 
principal . — Re Devala Provident Gold Mining 
Co. (1883), 22 Ch. D. 593 ; sub nom. Re Devala 
Provident Gold Mining Co., Ltd., Ex p. 
Abbott, 52 L. J. Ch. 434 ; 48 L. T. 259 ; 31 W. R. 
425. 

Annotation : — Apld. Re Djambi (Sumatra) Rubber EBtates 
(1912), 107 L. T. 631. 

4525. Statement by chairman — At board meet- 
ing.] — Ridley v. Plymouth Grinding & Baking 
C o., Kingsbridge Flour Mill Co. v. Same, No. 
4180, ante. 

4526. Statement by bank manager — As to practice 
of bank — In previous action.] — A hank manager 
had in a previous action by another pltf. given 
evidence of the practice of the bank in making 
loans to customers : — Held : the manager being 
a person authorised to make admissions on the 
part of the bank, his evidence might be read on 
the part of pltf. in this action so far as relevant to 
the matters now in question. — S immons v. London 
Joint Stock Bank, Little v. London Joint 
Stock Bank, (1890) as reported in 62 L. T. 427 ; 
revsd . on other grounds sub nom. London Joint 
Stock Bank v. Simmons, [1892] A. C. 201, H. L. 

Annotations : — Mentd. Baker v. Nottingham & Nottingham- 
shire Banking Co. (1891), 60 L. J. Q. B. 542 ; Venables 
v. Baring, [1892] 3 Ch. 527 ; Bentinck v. London Joint 
Stock Bank, [1893] 2 Ch. 120 ; Thomson v. Clydesdale 
Bank, [1893] A. C. 282 ; Manchester Trust v. Furness, 
[1895] 2 Q. B. 539; Redtern v. Rosenthal (1901), 85 
L. T. 313 ; Molyneux v. Hawtrey, [1903] 2 K. B. 487 ; 
Wenier v. Gill, Wenier v. Smith, [1905] 2 K. B. 172 ; Smith 
v. Prosser, [1907] 2 K. B. 735; Louth (Northern Division) 
Case (1911), 6 O’M. & H. 103; Fuller v. Glyn, Mills, 
Currie, [1914] 2 K. B. 168. 

See , generally , Evidence. 


Sub-sect. 11. — Enforcement of Judgments and 

Orders. 

See, generally , R. S. C., Ord. 42, r. *31 ; Cor- 
porations, Vol. XIII., pp. 420 et seq . 
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4527. Liability of members to creditors.] — The 
limited liability Acts have not changed the rights 
of the creditors nor the liability of the shareholders. 
They merely changed the remedy which the 
creditor previously had, of ' issuing execution 
against the shareholder, into a right to obtain 
satisfaction of his debt by a forced contribution. 
— Oakes v. Turquand & Harding, Peek v. 
Turquand & Harding, Re Overend, Gurney 
& Co. (1807), L. R. 2 H. L. 325 ; 30 L. J. Ch. 
949 ; 10 L. T. 808 ; 31 J. P. 195 ; 15 W. R. 1201, 
H. L. 


Annotations : — Coned. Roeso River Silver Mining Co. v . 
Smith (1869), L. R. 4 H. L. 64 ; He Imperial Land Co. of 
Marseilles, Ex p. Jeaflreaon (1870), L. R. 11 Eq. 109 ; 
Re Paraguassu Steam Tramroad Co., Black’s Case (1872), 

8 Ch. App. 254 : Collins v. City & County Bank, Stone v. 
City & County Bank (1877), 38 L. T. 9 ; Stone v. City & 
County Bank, Collins v. City & County Bank (1877), 3 
C. P. D. 282. Apld. Croo v, Somervail (1879), 4 App. Can. 
648. Consd. Re Hull & County Bank, BurgesH’s Case 
(1880), 15 Ch. D. 507 ; Cocksedge v. Metropolitan Coal 
Consumers Assocn. (1891), 64 L. T. 826 ; First National 
Reinsurance v . Greenfield, [1921] 2 K. B. 260. Reid. 
Ogilvie v. Currie (1868), 18 L. T. 593 ; Re London & 
Northern Insce. Corpn., Stace & Worth’s Case (1869), 

4 Ch. App. 682 ; Ovcrend, Gurney v. Gurney (1869), 4 
Ch. App. 701 ; Re Contract Corpn., Hudson’s Case (1871), 
L. R. 12 Eq. 1 ; Re Hercules Insco., Pugh & Shanaan’H 
Case (1872), L. R. 13 Eq. 566. Mentd. Re Cleveland 
Iron Co., Ex p. Stevenson (1867), 16 W. R. 95 ; Henderson 
v. Lacon (1867), L. R. 5 Eq. 249 ; Re Ovcrend, Gurney, 
Ex p. Musgrave (1867), 37 L. J. Ch. 161 ; Rc Universal 
Banking Corpn., Gunn’s Case (1867), 3 Ch. App. 40 ; 
Downes v. Ship (1868), L. R. 3 H. L. 343 ; Kent v. Free- 
hold Land & Brickmaking Co. (1868), 3 Ch. App. 493 ; 
Re Oriental Commercial Bank, Alabaster’s Case (1868), 
L. R. 7 Eq. 273 ; Re Overond, Uurnej^, Barrow’s Case 
(1868), 3 Ch. App. 784 ; Re Aberaman Ironworks-, Peek's 
Case (1869), 4 Ch. App. 532 ; Re Estates Investment Co., 
Pawle’s Case (1869), 4 Ch. App. 497 ; Re London & 
County General Agency Assocn., Hare’s Case (1869), 4 
Ch. App. 503 ; Re Warren’s Blacking Co., Penteiow’s 
Case (1869), 4 Ch. App. 178 ; Re General Provincial Life 
Assce., Exp. Daintreo (1870), 1 8*W. R. 396 ; Waterhouse 
v. Jamieson (1870), L. R. 2 Sc. & Div. 29 ; Re Empire 
Assce. Corpn., Challis’s Case, Somerville’s Case (1871), 
6 Ch. App. 266 ; Rc London & Mediterranean Bank, 
Wright’s Caso (1871), 7 Ch. App. 55 ; McEuen v. West 
London Wharves & Warehouses Co. (1871), 6 Ch. App. 
655 ; Peck v. Gurney (1871), L. K. 13 Eq. 79 ; Re Blakely 
Ordnance Co., Brett’s Case, Re Oriental Commercial 
Bank, Morris* Case (1873), 8 Ch. App. 800 ; Re Welsh 
Flannel & Tweed Co. (1875), L. R. 20 Eq. 360 ; Re 
Nassau Phosphate Co. (1876), 2 Ch. D. 610 ; Teunent v. 
City of Glasgow Bank (1879), 4 App. Cas. 615 ; Re 
Scottish Petroleum Co., Maclagan’s Case (1882), 51 
L. J. Ch. 841 ; Re Scottish Potroleum Co. (3 883), 23 
Ch. 1). 413 ; Re Ystalyfera Co. (1886), 2 T. L. R. 900 ; 
Re London & Leeds Bank, Ex p. Carling, Carling v. London 
& Leeds Bank (1887), 56 L. J. Ch. 321; Re British 
Burmah Land Co. (1888), 4 T. if. R. 631 ; Re London 
Celluloid Co., Bayley & Banbury’s Cases (1888), 36 W. R. 
673 ; Re Lennox Publishing Co., Ex p. Storey (1890), 62 
L. T. 791 ; Re National Debenture & Assets Corpn., 
[1891] 2 Ch. 505 ; Westmoreland Green & Blue Slate Co. 
v. Feilden (1891), 7 T. L. R. 685 ; Boaler v. Brodhurst 
(1892), 8 T. L. R. 398 ; Re Laxon (2), [1892] 3 Ch. 555 ; 
East Broken Hill Consols v. Mallaby-Deeley (1895), 11 
T. L. R. 465 ; Hemp, Yarn & Cordage Co., Hindley’s 
Case, [1896] 2 Ch. 121 ; Re Kent Coalfields Syndicate, 
[1898] 1 Q. B. 754 ; Ladies’ Dress Assocn. v. Pulbrook 
(1899), 68 L. J. Q. B. 871 ; Re Trench & Tubeless Tyro 
Co., Bethell v. Trench & Tubeless Tyre Co. (1899), 69 
L. J. CU. 97 ; Re Yolland, Husson & Birkott, Leicester 
v . Yolland, Husson & Birkott (1907), 77 L. J. Ch. 43 ; 
Moosa Goolam Arid! v. Ebrahim Goqlain Ariff (1912), 28 
T. L. R. 505 ; Abram S.S. Co. v. Westville Shipping Co., 
[1923] A. C. 773. 


4528. Injunction — Whether court will grant — 
Company resident out of jurisdiction — Effects 
within jurisdiction.] — An application was made for 
leave to serve in G. j the writ in an action to restrain 
deft, from infringing pltf.’s registered trade mark. 
Deft, was a joint-stock co., having its registered 
office in G. & branches in L., M. & H., which last 
place was within a short distance of pltf.’s place 
of business. Pltf. deposed that deft. co. was 
supplying the goods of which he complained as 
infringing his trade mark from its places of busi- 
ness at M. & H., & proved the execution from M. 


of an order given by one of pltf.’s own customers. 
He further deposed that it would be necessary to 
call in support of his case a considerable number 
of witnesses, all of whom were resident in England : 
— Held: (1) an injunction against the co. could 
be effectually enforced by sequestration of its 
business & effects ; & therefore, in the event of an 
injunction being granted, there would be an 
efficient remedy ; (2) in exercise of the ct.’s dis- 
cretion, pltf. was entitled to an order for leave to 
serve the writ out of the jurisdiction . — Be Bur- 
land’s Trade Mark, Burland v. Broxburn 
Oil Co. (1889), 41 Ch. I). 542 ; 58 L. J. Ch. 591 ; 
60 L. T. 580 ; 37 W. R. 470 ; 5 T. L. R. 433 ; 

1 Meg. 215 ; 0 R. P. C. 482 ; subsequent proceed- 
ings , 42 Ch. D. 274. 

Annotations ;■ -As to (1) Refd. Kinahan v. Ivina ban (1890), 

45 Ch. 1). 78. As to (2) Refd. Kinahan v. Kinahan (1890), 

45 Ch. D. 78 ; Col l inn v. North British & Mercantile 

Insce., Pratt v* North British & Mercantile Insce., [1894] 

3 Ch. 228. Generally, Mentd. Thompson v. Miller, Re 

Thompson’s Trade Mk. (1895), 13 it. P. G. 35. 

Effect of amalgamation of companies.] — 

See Sect. 37, sub-sect. 13, E. (/), post. 

4529. Remedy for breach — Sequestration — 

Form of order.] — Spencer v. Ancoats Vale Rub- 
ber Co., Ltd. (1888), 58 L. T. 303 ; 4 T. L. R. 
081, C. A. 

4530. Undertaking — Committee of directors — 
Grounds for granting or refusing.] — Having regard 
to the undertaking [“ to make up H. Road to the 
satisfaction of the district surveyor”], & seeing 
that it involves the doing of a positive act requiring 
the expenditure of money & the doing of work & 
also that it is an undertaking by the co. & not 
the directors, though the directors are not morally 
justified in not carrying out the undertaking, I 
cannot make an order under Ord. 42, r. 31. So 
against the directors the application is refused, 
without costs, but without prejudice to any 
application that might be made against directors 
in the event of the co. not complying with the 
order (Joyce, J.). — A.-G. v . Wheatley & Co., 
Ltd. (1903), 48 Sol. Jo. 110. 

Contempt of court — Liability of officer .] — See 
No. 3609, ante. 

Liability of company .] — See Contempt of 

Court, Attachment & Committal, Vol. XVI., 
p. 49, Nos. 522, 523. 

4531. Discovery in aid of execution — Examina- 
tion of former director — Re company’s means of 
satisfying — Ord. 42, r. 32.] — Where a judgment or 
order is obtained against a co. for the recovery or 
payment of money, an order may be made under the 
above rule upon a person who has been a director 
of a co., but has ceased to be so at the time of the 
making of the order, to attend to be examined as 
to debts owing to the co., & whether the co. has 
property or means of satisfying the judgment or 
order. — S oci£t£ G£n£rale du Commerce et de 
l’Industrie en France v. Farina (Johann 
Maria) & Co., [1904] 1 K. B. 794 ; 73 L. J. K. B. 
355 ; 90 L. T. 472 ; 52 W. R. 404 ; 20 T. L. R. 
307 ; 48 Sol. Jo. 329, C. A. 

4532. Consent judgment based on ultra vires 
contract.] — Great North-West Central Ry. Oo. 
v. Charlebois, No. 4185, ante. 

Stay of execution — In winding up .] — See Sect. 30, 
sub-sect. 13, D. ; Sect. 37, sub-sect. 11, D. ; Sect. 
38, sub-sect. 9, post. 

Priority of execution creditor — Over debenture- 
holders — Floating charge becoming fixed .] — See 

Sect. 34, sub-sect. 3, 0. ( e ), iii., post. 

In winding up .] — See Sect. 36, sub-sect. 13, 

D. ; Sect. 37, sub-sect. 11, D., post . 
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Sect. 33. — Actions and proceedings by and against 
companies: Sub-sects . 12 & 13, A. (a) & (b) 
i. &ii _.] 

Sub-sect. 12. — Costs. 

See, generally , Practice & Procedure ; 
Solictors. 

4533. On what scale —Solicitor & client — Com- 
pany joined as defendant to claim to incumbrance 
on shares. — Where a co. is made a deft, to a bill 
by a pltf. claiming an incumbrance on shares of 
a shareholder also made a deft., the co. is entitled 
to costs as between party & party from pltf., 
& to the difference between such costs & costs 
as between solr. & client, out of the fund. — 
Chartered Mercantile Bank of India, London 
& China v. De Jonoe (1864), 9 L. T. 678. 

4534. Out of what fund — Claim to incumbrance 
on shares.] — Chartered Mercantile Bank of 
India, London & China v. De Jonge, No. 4533, 
ante. 

4535. Action by company for benefit of 

directors.] — Studdert v . Grosvenor, No. 3830, 
ante. 

4536. Liability of solicitors — Dissolution of de- 

fendant company — After setting down & before 
hearing.] — A solr. had originally authority to 
defend an action in the name of a co., but his 
authority was revoked by the dissolution of the 
co. shortly before the trial. The trial of the action 
was delayed owing partly to the state of the busi- 
ness of the ct. & partly to the pleadings being 
amended. The action was tried on the assumption 
that the co. was in existence, & judgment was 
given for pltf. Neither the solr. nor pltf. knew 
till after the trial that the co. had been dissolved ; 
but on the day of the trial the solr. was informed 
that the co. had held its final meeting, & he took 
no steps to ascertain whether or not it had been 
dissolved. Upon motion by j>ltf. that the solr. 
might be ordered to pay lus costs of the action 
as from the date of the dissolution of the co. : — 
Held: (1) the judgment was invalid against the 
co. for want of jurisdiction ; (2) the solr. having 
originally authority to represent the co., was not 
liable for acting cm that authority after it had 
been revoked by the dissolution of the co. until 
he knew or, by the exercise of due diligence, 
might have known of the dissolution ; (3) on 

the day of the trial the solr. did not use due 
diligence in ascertaining whether or not the co. 
had been dissolved, & he ought to pay pltf.’s 
costs of the action after that date as between solr. 
& client. — Salton v. New Beeston Cycle Co., 
[1900] 1 Oh. 43 ; 69 L. J. Cli. 20 ; 81 L. T. 437 ; 
48 W. R. 92 ; 16 T. L. R. 25 ; 7 Mans. 74. 

Annotation : — As to (3) Dbtd. Yonge v. Toynbee, [1910] 

1 K. B. 215. 

4537. Taxation — Ord. 65, r. 27 (38b) — Applica- 
tion of rule,] — The above rule, which provides that 
if, on the taxation of a bill of costs payable out 
of a fund or estate, real or personal, or out of the 
assets of a co. in liquidation, the amount of the 
bill is reduced by one-sixth, no costs shall be 
allowed to the solr. leaving the bill for taxation 


for drawing & copying it, nor for attending the 
taxation, refers to something in the nature of 
administration for the benefit of a class of persons. 
The reference to the assets of a co. in liquidation 
does not apply to orders made in hostile litigation, 
but has come down from the period when cos, 
were wound up in the Ch. cts. & the reference 
to a fund or estate does not apply to a case where, 
as the result of an individual contract, a party has 
become entitled to be paid, if necessary, by means 
of the realisation of or enforcement of a charge 
against particular property. Where, therefore, 
a trustee of certain leases obtained a declaration 
that he was entitled to be indemnified out of the 
property in respect of his personal liability & his 
costs, charges, & expenses, with liberty to apply 
for the purpose of giving effect to the indemnity : — 
Held : the rule had no application to the case, the 
costs not being payable out of a “ fund or estate ” 
within its meaning. — Buchan v. Ayre, [1915] 
2 Ch. 474; 85 L. J. Ch. 72; 113 L. T. 1151; 
60 Sol. Jo. 45. 


Sub-sect. 13. — Security for Costs. 

A. By Company as Plaintiff . 

(a) In General . 

4538. Time for application — After reply & 
notice of trial — At such times as court may direct — 
Ord. 65, r. 6.] — The old rule of the Ct. of Ch. that an 
application for security for the costs of an action 
must be made promptly is inconsistent with the 
above rule, that security for costs may be given 
“ at such time or times as the ct. may direct,” 
& must be taken to have been abrogated ; & 
therefore, an application by deft, for security 
for the costs of an afction brought against him by 
a limited co. may be made after reply <& notice of 
trial. — Lydney & Wigpool Iron Ore Co. v . 
Bird (1883), 23 Ch. 1). 358 ; 52 L. J. Ch. 640 ; 48 
L. T. 893. 

Annotation : — Apld. Be Smith, Bain v. Bain (1896), 75 L. T. 46. 

4539. Loss of right to — By waiver — Putting in 
answer — Knowledge of company’s financial 
position.] — Deft., sued by a limited co., which had 
called up & expended all its capital, received notice 
in Apr., by a report of the directors, that it had 
no funds to meet a bill which had been drawn on 
the co. by its manager, & that they recommended 
an issue of new shares with a preferential dividend. 
On May 4, notice of an extraordinary general 
meeting for May 12, was given, at which meeting 
resolutions were passed enabling directors to 
borrow a large sum of money. Deft.’s extended 
time for answering expired on May 7, & on May 4 
he took out a summons, whereupon he obtained 
on May 8 a week’s further time ; & on May 15 
he filed his answer. On the same day, though at 
what hour of the day did not appear, he received 
notice from the directors that the attempt to raise 
the money had failed : — Held : deft, had not, by 
putting in his answer, waived his right of calling 
upon pltf. co. to give security for costs, under 
1862 Act, s. 69. 

A. filed a bill against B., the registered holder 


PART III. SECT. 33, SUB-SECT. 13.- 

A. (a). 

h. Time for application — Costs o_ 
appeal — Proceedings for appeal per 
fectea — Limit of amount of security .] — 
Star Mining 8c Milling Co., Ltd. 
Liability v . Byron N. White Co 

Vc < 190 «>> 13 B - 0. R 
234 ; 41 S. C. R. 377.— -CAN. 


*• After ascertaining state of 

company s assets — Waiver of right to 
security-— Delay .] — In an action where 


pltf. is a co. deft., before applying for 
security for costs, is justified in waiting 
till he is in possession of facts sufficient 
to show that the assets of the co. will 
not be enough to pay the costs, & in 
the meantime he does not waive his 
right to security by taking a step in the 
action. — Southland Frozen Meat 8c 
Produce Export Co. v . Nelson 
Brothers (1895), 13 N. Z. L. R. 
704.— N.Z. 

1. Company having ceased to exist 


— Improper use of company's name.] 
— An application for an order for 
security for costs was made on the 
ground that pltfs. had no corporate 
existence, 8c that thoir name was being 
used by one C., who was insolvent : — 
Held : (1 ) there was nothing to warrant 
the conclusion that this action was 
really brought for the benefit of any other 
than pltfs. ; (2) the question, whether 
pltfs. had or had not ceased to be an 
existing oorpn., having been raised 
upon the pleadings, could not be raised 
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of 1,000 shares in a co., & against the co. & their 
secretary, for specific performance of an alleged 
contract by B. to transfer the shares to A., & for 
an injunction to restrain the co. from transfering 
the shares to any one other than to A. The co. 
thereupon filed a bill against A. & B., praying for 
declarations that the alleged contract was 
fraudulent & void, & that A. & B. were trustees of 
the shares for the co. : — Held : the second suit 
was not so strictly in the nature of a cross suit to 
the first, that A. was deprived of the right of 
calling upon the co. to give security for costs. — 
Washoe Mining Co. v . Ferguson (1806), L. R. 2 
Eq. 371 ; 14 L. T. 590 ; 14 W. It. 820. 

Annotation : — Folld. City of Moscow Gas Co. v. International 

Financial Soc. (1872), 7 Cli. App. 225. 

4540. In cross suit — Action for specific perform- 
ance of contract to transfer shares — Counter action 
by company alleging contract fraudulent.] — 

Washoe Mining Co. v. Ferguson, No. 4539, ante . 

See , also, Nos. 4550, 4554, post. 

(b) When Ordered . 

i. Property , Business or Residence out of 

Jurisdiction . 

4541. Company domiciled outside jurisdiction 
— Branch business within.] — A co. resident in 
France, but having a branch business in England, 
carried on in leasehold premises, upon which they 
had stock-in-trade to the value of £12,000, besides 
plant, horses, & vans worth about £1,200, & 
having also a large amount of English book-debts, 
appealed from an order. Resps. applied for 
security for the costs of the appeal, upon the 
ground that applt. co. was resident out of the 
jurisdiction, & that the nature of the English 
assets was moveable and fluctuating : — Held : 
there could be no reasonable doubt that the avail- 
able assets in this country of applt. co. would be 
found amply sufficient to satisfy any possible 
costs of the appeal, <fc, therefore, an order for 
security for the costs ought not to be made. — 
Re. Apollinaris Co.’s Trade Marks, [1891] 
1 Ch. 1 ; 63 L. T. 502 ; 39 W. R. 309, C. A. 

4542. Compulsory winding-up petition — Pe- 
titioner’s debt admitted.] — A foreign co. presented 
a petition for the compulsory winding up of an 
English co., which was in voluntary liquidation, 
& the whole of whose assets had been taken 
possession of by debenture-holders : — Held : 
although the debt to petitioning co. was admitted, 
it must give security for costs. — Re Alabama 
Portland Cement Co.. Ltd. (1909), 25 T. L. R. 691 . 

4543. Company resident & carrying on business 
outside — Cross action — Claim not arising out of 
same transaction.] — An agreement had been entered 
into in 1904 between an insurance co. carrying 


on business within the jurisdiction & another 
insurance co. which was a foreign co. carrying 
on business & residing out of the jurisdiction 
whereby the latter agreed to reinsure a certain 
proportion of fire risks undertaken by the former 
in certain specified parts of the world. The 
agreement provided that quarterly accounts were 
to be rendered by the parties. Such accounts 
had been delivered & balances paid down to the 
first quarter of 1908. The balance found due to 
the first-named co. in respect of the second quarter 
of 1908 not having been paid by the foreign co., 
an action was instituted against it by the first- 
named co., claiming payment of the said balance 
& subsequent balances shown to be due on the 
quarterly accounts, & claiming further that, if 
necessary, an account might be taken & that 
judgment might be entered for pltf. for the 
amount found due on such accounts. The foreign 
co. then brought a cross action against the first 
named co. asking for inspection of all original 
documents & vouchers connected with all trans- 
actions in which pltfs. were interested under the 
agreement of 1904 ; that all accounts between 
flie two cos. might be reopened on the ground 
of errors having occurred ; for an account, & 
for an order of payment to it of any moneys 
found due after the said accounts had been 
reopened & taken : — Held : present pltf., the 
foreign co., ought to be treated not as deft, setting 
up a claim arising out of the same transaction 
as that out of which an action against it arose, by 
way of defence to that action, but as pltf. bringing 
an independent action to reopen settled accounts 
on the ground of mistake, & an order for security 
for the costs of the cross action should bo made 
against them. — New Fenix Compagnie Anonyme 
D’ Assurances 1)e Madrid v. General Accident, 
Fire, & Life Assurance Corpn., Ltd., [1911] 
2 K. B. 619, 80 L. J. K. B. 1301 ; 105 L. T. 469, 
0. A. 

Annotation „• — Refd. Maul schappi j voor Fondsenbezit v. 

Shell Transport & Trading Co., [1923J 2 K. B. 166. 

ii. Inability of Company to pay. 

See 1908 Act, s. 278. 

4544. Company in liquidation — Plant sold — 
Operations ceased.] — A motion, under Joint-Stock 
Companies Act, 1857 (c. 14), s. 24, that a limited 
co. might give security for costs, on an affidavit that 
the co. had ceased all operations, that proceedings 
had been taken to wind it up, that the plant had 
been sold, & that the co. was “ insolvent & unable 
to pay its debts already incurred,” was refused, 
the ct. not feeling satisfied that the assets of the 
co. would be insufficient to pay deft.’s costs. — 
Caillaud’s Patent Tanning Co., Ltd. v. 
Caillaud (1859), 26 Beav. 427 ; 28 L. J. Ch. 


& determined oil an application for 
security for costs. — Port ltow an & 
Lake Shore Ry. Co. v. South 
Norfolk Ry. Co. (1889), 13 P. R. 
327.— CAN. 

m. Company lodging reclaiming note 
— Whether a pursuer. J — Sinclair v. 
Glasgow & London Contract Corpn., 
Ltd. (1904), 6 F. (Ct. of Sess.) 818- 

SCOT. 

PART III. SECT. 33, SUB-SECT. 13.— 
A. (b) i. 

4541 i. Company domiciled outside 
jurisdiction — Branch business within .] — 
Security for costs ordered whore the 
insolvent pltf. co., though incorporated 
in the Province, was registered in 
England, & had its directory & place 
of business there, & the parties using 
the name of the co. in the suit were not 


in the Province. — Cape Breton Co., 
Ltd. v. Dodd (1878), It. E. D. 326 - 
CAN. 

4541 ii. .] — Summons for 

security for costs from pltf., a co. in- 
corporated in TJ.S.A. & having its head 
office in S. The co. owned a steamer 
running between S. & V., & had an 
office in V. managed by a freight & 
passenger agent, who devoted his 
whole time to the business of the co. in 
V., & who was paid a salary by the co. 
Rent & all office expenses were paid 
by the co., which was not licensed or 
registered in B. C. : — Held : the co. 
was a foreign co. within Companies 
Act, s. 144, & was bound to give 
security for costs. — Alaska S.S. Co. v. 
Macaulay (1900), 7 B. C. R. 338. — 
CAN. 

n. Small assets within.] 


j — When a pltf. co. is described in the 
: statement of claim as having its head 
office out of, & a branch office within, 
the jurisdiction, deft, is primd facie 
entitled, under King's Bench Act, 
j*. 978, to a prtecipe order for security 
j for costs. 8uch order should not be 
I set aside by reason of the co. having, 
i within the jurisdiction, assets con- 
i sisting only of some office furniture of 
small value & premiums of insurance 
from time to time paid into the branch 
office for transmission to the head 
office. — Canadian Railway Accident 
Co. v. Kelly (1909), 16 Man. L. K. 
608.— CAN. 

PART III. SECT. 33, SUB-SECT. 13 — 
A. (b) ii. 

o. Company in liquidation — Lia- 
bility of receiver to give security.] — 
Pltfs., a co., became insolvent pending 
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Sect . 33. — Action# and proceedings by and against 
companies: Sub-sect . 13, A, (b) vL, (c) & (d), 
li. A 6\] 

357 ; 33 L. T. O. S. 71 ; 5 Jur. N. 8. 259 ; 7W.R. 
172 ; 53 E. R. 9(53. 

Annotation : — Dbtd. Southampton, etc. Steam Boat Co.’s 

OlHeial Liquidators v. ltawlins (1803), 2 New Rep. 644. 

4545. After submission to arbitration.] — 

An indictment by the B. Go. virtually against the 
rival G. Go. for conspiracy, was removed into this 
ct., & referred to an arbitrator, who was to award 
what was to be done by the parties. During the 
pendency of the reference, the B. Co. was ordered 
to be wound up. — Held: the C. Go. was entitled 
to a rule to revoke the submission, unless security 
was given for future costs by the B. Go. — 
He M ETROPOL1TAN SALOON OMNIBUS Co. (1800), 
1 L. T. 294. 

4546 . No assets collected under winding up 

— All undisputed shares fully paid-up.] — Where 
a bill was filed on behalf of a limited co., which 
was m course of winding up, to impeach certain 
mtge. securities on the ground that they were 
executed when the co. was in a state of hopeless 
insolvency, & it appeared that no assets had been 
collected under the winding up, & that all the 
shareholders whose purchase was undisputed had 
fully paid up their shares, an order was made, 
on the motion of defts., under Joint Stock Com- 
panies Act, 1857 (c. 14), s. 24, that the co. give 
security for costs. — Southampton, Isle of Wight, 
& Portsmouth Improved Steam Boat Go., Ltd. 
(Official Liquidators) v. Pinnock (18(53), 11 
W. It. 978. 

4547 . Affidavit by defendant’s solicitor — 

No assets if company unsuccessful.] — In a suit by 
the liquidators of a limited co., which was being 
wound up : — Held : an affidavit by deft.’s solr. 
that pltfs. would not, if deft, succeeded, have any 
assets for the payment of deft.’s costs, was suffi- 
cient ground, in the absence of any evidence to 
the contrary, for ordering pltfs. to give security 
for costs. — Southampton, etc., Steam Boat Go. 
(Official Liquidators) v. Rawlins (1863), 3 
New Rep. 544 ; sub nom. Isle of Wight & 
Southampton Steam Boat Go., Ltd. (Official 
Liquidators) v . Rawlins, 9 Jur. N. S. 887 ; sub 
nom . Southampton, Isle of Wight, & Ports- 
mouth Improved Steam Boat Co., Ltd. (Official 
Liquidators) v. Pinnock, 11 W. R. 978. 

4548. No evidence that assets insufficient — 

Affidavit as to assets — Counter affidavit as to two 
shillings composition in the pound.] — General 
Horticultural Go., Ltd. v. Watson (1887), 4 
T. L. R. 13. 

4549 . Prim& facie evidence.] — Under 1862 

Act, s. 69. a judge may require security for costs 
to be given by a pltf . co. if there is reason to believe 
that, if deft, be successful in his defence, the 
assets of the co. will be insufficient to pay his 
costs : — Held : where a co. is in liquidation, this 
fact, in the absence of evidence to the contrary, 
gives sufficient reason to believe that if deft, be 
successful in his defence the assets of the co. 
will be insufficient to pay his costs. — Pure Spirit 
Go. v. Fowler (1890), 25 Q. B. D. 235; 59 

L. ,T. Q. B. 537 ; 63 L. T. 559 ; 38 W. R. 686 ; 
6 T. L. R. 390, D. G. 

4550. — ~ Cross suit.] — A limited co. which 
was in liquidation, having been made deft, to a 


bill for foreclosure, subsequently filed a bill 
against the mtgee., seeking to impeach the validity 
of the mtge., & also praying that, if the mtge. 
should be held valid, it might be declared to be 
a security for only a part of the amount claimed 
by the mtgee., that the co. might be at liberty 
to redeem on paying what should be found due, 
that the mtgee. might be restrained from selling, 
& that a receiver might be appointed : — Held : 
this was not so strictly a cross suit to the fore- 
closure suit as to exempt the co. from giving 
security for costs. 

Semble : even if it had been strictly a cross bill, 
the co., being a limited co. in liquidation, would 
have been required to give security for costs. — 
Gity of Moscow Gas Co. v . International 
Financial Society, Ltd. (1872), 7 Ch. App. 
225 ; 41 L. J. Ch. 350 ; 26 L. T. 377 ; 20 W. R. 
394, L. J. 

Annotations : — Folld. Pure Spirit Co. v. Fowler (1890). 25 
Q. B. D. 235. Rfifd. New Fenix Oompagnee Anon. 
D’Aasce. Do Madrid v. General Accident Fire & Life 
Aasce. Corpn., [191 1J 2 K. B. 619. 

4551 . Amendment by plaintiffs raising fresh 

case.] — An action was commenced by a limited 
co. which was in course of liquidation. Defts. 
put in a defence counterclaim & demurrer & sub- 
sequently obtained an order for inquiries. After 
this, & about ten months after the original state- 
ment of claim had been delivered, pltf. obtained 
an order to amend, & made amendments raising 
a fresh case likely to require a great mass of 
additional evidence. Defts. thereupon applied 
to have security for costs which was refused 
in chambers but no certificate that he did not 
desire the case to be further argued was applied 
for : — Held : as a new case which would cause 
a great increase of expense had been raised by 
! the amendment, security for costs ought to be 
given. — Northampton Coal, Iron & Waggon 
(Jo. v . Midland Waggon Go. (1878), 7 Gh. D. 500 ; 
38 L. T. 82 ; 26 W. R. 485, G. A. 

Annotations : — Consd. Pure Spirit Co. v. Fowler (1890), 

25 Q. B. D. 235. Refd. General Horticultural Co. v. 

Watson (1887), 4 T. L. R. 13. Mentd. Holloway v . 

Cliostertou (1881), 30 W. R. 120. 

4552 . Voluntary liquidation — Business sold 

— No assets undoubtedly available — Character of 
liquidation must be regarded.] — National Bank 
of Wales v . Collins (1894), 38 Sol. Jo. 186. 

4553 . Action remitted to county court.] — 

Where upon the application of defts. under 
County Courts Act, 1888 (c. 43), s. 66 , a case is 
remitted for trial in the county ct. upon the failure 
of pltfs. to provide, when ordered, full security 
for defts.’ costs, or to satisfy a judge of the High 
Ct. that they have cause of action fit to be pre- 
sented in the High Ct., the judge of the county 
ct. to which the case has been remitted may. 
when pltf. is a limited co. & it appears that it 
will be unable to pay the costs of defts. if un- 
successful, order pltf. to give security for costs 
under 1908 Act, s. 278. — Plasycoed Collieries 
Co., Ltd. v. Partridge, Jones & Co., Ltd. 
(1911), 104 L. T. 807 ; 55 Sol. Jo. 481, D. C. 

4554. Wlnding-up petition presented.] — Where 
a co. registered under 1862 Act, was pltf. in a 
suit to set aside a policy on which deft, in the suit 
had already sued the co. in an action at law, 
which was still pending, the ct. refused to order 
the co. to give security, although at the time 
of the application there was a petition to wind 


an aotion at law for calls, & the Ct. of security for costs : — Held : the applica- 

Ch. appointed a receiver to wind up tion should have been made to the Ct. 

their affairs, & authorised him to of Ch., but that in any event neither 

continue the aotion. An application pltfs. nor the receiver could be ordered 

was made to a judge in chambers to to give security. — Provincial Insur- 

oompel pltfs. or the receiver to give ance Co. v. Gooderham (1878), 7 P. R. 


283. — CAN. 

p. Company unable to pay costs — 
If action unsuccessful .] — In an action 
brought by a oo. to recover £57 for 
unpaid calls on shares allotted to deft. : 
— Held : inasmuch as the liability to 
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up the co. under which it was afterwards wound 
up. — Accidental & Marine Insurance Co. v. 
Mercati (18(56), L. R. 3 Eq. 200 ; 16 L. T. 347 ; 
sub nom . Be Accidental & Marine Insurance 
Corpn., 15 W. It. 88. 

Annotation : — Retd. Maatschappij voor Fondsonbozit v. 
Shell Transport & Trading Co., [1923] 2 K. B. 166. 

4565. By plaintiff — Security not necessarily 

confined to future costs — If applied for promptly.] 

—Security for costs, where pltf. co. has become 
bkpt. or has filed a petition for liquidation, is 
not necessarily confined to future costs, but may, 
when applied for promptly, be extended to costs 
already incurred in the suit. — Brocklebank v. 
King’s Lynn S.S. Co. (1878), 3 C. P. D. 36.5 ; 47 
L. J. Q. B. 321 ; 38 L. T. 489 ; 27 W. R. 94. 
Annotations : — Consd. Re Carta Para Mining Co. (1881), 
19 Oh. D. 457 ; Rhodes v. Dawson (1886), 16 6. B. D. 
548. Reid. Cowell v. Taylor (1885), 31 Ch. D. 34. 

(c) Amount . 

4556. Sufficient — 1857 Act, s. 24 — £100.] — 

Where a limited co. was pltf. : — Held : a bond 
for £100 was sufficient security for costs within 
the above sect. — Australian S.S. Co., Ltd. v. 
Fleming (1858), 4 K. & J. 407 ; 32 L. T. O. S. 
28 ; 0 W. R. 589 ; 70 E. R. 170. 

4557. Probable amount of costs.] — 

Upon a application under 1862 Act, s. 69 : — Held : 
security given by a limited co. is not confined to 
£100, but must be for an amount equal to the 
probable amount of costs payable. — Imperial 
Bank of China, India <fc Japan v . Bank of 
Hindustan, China & Japan (1866), 1 Ch. App. 
437 ; 35 L. J. Ch. 678 ; 14 L. T. 611 ; 12 Jur. N. S. 
493 ; 14 W. Ii. 811, L. JJ. 

Annotations: — Consd. Dominion Brewery v. Foster (1879), 
77 L. T. 507. Refd. Accidental & Marine Insce. v. Mercati 
(1866), 15 L. T. 347. 

455g. 1862 Act, s. 69 — Probable amount of 

costs.]. — Security for costs required to be given by 
a pltf. co., under the above sect, must, as that 
sect, provides, be “ sufficient ” — neither illusory 
nor oppressive — having regard to the probable 
costs likely to be incurred by deft. — Dominion 
Brewery, Ltd. v. Foster (1897), 77 L. T. 507 ; 
42 Sol. Jo. 133, C. A. 

See, now, 1908 Act, s. 208. 

4559. Costs of defendant’s answers — Liberty to 
apply for further security.] — On an application by 
defts. in a suit by a co. in liquidation, the judge 
ordered security sufficient to cover the costs of 
defts.’ answers, with liberty to renew their applica- 
tion for further security when their answers had 
been put in. On appeal : — Held : the matter 
was one of discretion ; apart from this, this course 
adopted was convenient & proper. — Western of 
Canada Oil, Lands & Works Co. v. Walker 
(1875), 10 Ch. App. 628 ; 45 L. J. Ch. 165 ; 23 
W. R. 738, L. JJ. 

Annotations Refd. Costa Rica Republic v. Erlanger 
(1876), 3 Ch. D. 62; Pure Spirit Co. v. Fowler (1890), 
63 L. T. 559. 

4560. Whether confined to future costs.] — 
Brocklebank v. King’s Lynn S.S. Co., No. 4555, 
ante . 

(d) Refund after Payment out of Court . 

4561. Action dismissed — Payment out to de- 
fendant’s solicitors — Judgment reversed on appeal.] 
— An action being dismissed at the hearing, with 
costs, a sum of money which had been paid into 
ct. as security for defts.’ costs was ordered to be 
paid out to the solrs. for defts. in part payment 
of defts.’ costs. The judgment was reversed by 


Ct. of Appeal, & the costs ordered to be paid by 
defts. Pltf. asked for an order against defts.* 
solrs. for repayment by them : — Held : the ct. 
had no jurisdiction on the appeal to order defts.’ 
solrs. to refund the money, the solrs. not being 
present. 

S emble : nor could such an order have been made 
if they had been served with notice of the applica- 
tion. — Lydney & Wigpool Iron Ore Co. v. 
Bird (1886), 33 Ch. D. 85 ; 55 L. J. Ch. 875 ; 
55 L. T. 558 ; 34 W. R. 749 ; 2 T. L. R. 722, C. A. 

Annotations : — Consd. Hawkins Hill Consolidated Gold- 

Mining Co. v. Want, Johnson (1893), 62 L. J. Q. B. 505 ; 

Hood & Barrs v. Crossman & Prichard, [1897] A. C. 172. 

Refd. Re Smith, Bain v. Bain (1896), 75 L. T. 46. Mentd. 

Re Faure Electric Accumulator Co. (1888), 40 Ch. D. 141 ; 

Metropolitan Coal Consumers’ Assocn. v. Scrimgeour, 

[1895] 2 Q. B. 604 ; Re Sale Hotel & Botanical Gardens 

Co., Heskcth’s Case (1897), 77 L. T. 681; Re Olympia, 

[1898] 2 Ch. 153 ; Cross v. Mutual Reserve Life lnsoo. 

(1904), 2 T. L. R. 15 ; Oinuium Electric Palacos v. Baines 

[1914] 1 Ch. 332. 

4562. Judgment for plaintiffs — Payment out to 
receivers — Judgment reversed on appeal.] — On 

Mar. 19, 1898, an action was commenced in the 
Q. B. Div. by the C. Corpn., Limited, against II. &; 
Co., Limited, when judgment was given in favour 
of H. & Co., Limited. On Feb. 24, 1899, in an 
action on behalf of the debenture-holders against 
the C. Corpn., Limited, a receiver was appointed, 
& on Mar. 9, 1899, he obtained leave to prosecute 
an appeal in the above action against II. & Co., 
Limited. By order of the Ct. of Appeal, the 
receiver was required to pay the sum of £200 into 
ct. as security for the costs of the appeal. On 
July 13, 1899, the Ct. of Appeal reversed the 
decision of the Q. B. Div. & ordered £200 to be 
paid out to the receiver. On appeal to the 
House of Lords the judgment of the Q. B. Div. 
was restored, & the C. Corpn., Limited, ordered to 
pay the costs of the proceedings both in the cts. 
below & in the House of Lords. 

On an application by H. Co., Limited, being 
debenture-holders in the C. Corpn., Limited, 
in the above debenture-holders’ action that the 
receiver might be directed to pay to them £200 
paid out to him by order of the Ct. of Appeal 
on account of the costs ordered to be paid to them 
under the above order of the House of Lords : — 
Held : the application must be refused . — Re 
Griffiths Cycle Corpn., Ltd., Dunlop Pneu- 
matic Tyre Co., Ltd. v. Griffiths (John) 
Cycle Corpn., Ltd. (1902), 85 L. T. 776 ; 46 
Sol. Jo. 229, C. A. 

B. By Company as Defendant . 

4563. Company in liquidation — Made defendants 
to interpleader proceedings instituted by sheriff.] — 

A co. in liquidation, although made deft, to the 
issue, may be ordered to give security for costs 
in interpleader proceedings instituted by a sheriff. 
— Tomlinson v . Land & Finance Corpn. (1884), 
14 Q. B. D. 539 ; 53 L. J. Q. B. 561, C. A. 

Annotations : — Apld. Maatschappij voor Fondsenbezit v. 

Shell Transport Sc Trading Co., [1923] 2 K. B. 166. Refd. 

Rhodes v. Dawson (1886), 16 Q. B. D. 548. 

4564 . Delivering counterclaim in debenture- 

holder’s action.]-— S trong v. Carlyle Press (1893), 
37 Sol. Jo. 357. 

C . By Liquidator, 

4565. Assets insufficient to meet costs.] — Free- 
hold Land & Brickmaking Co. v . Spargo, 
[1868] W. N. 94. 

Annotation : — Refd, Pore Spirit Co. v. Fowler (1890), or 

L. T. 559. 


pay costs would only arise in the event 
of deft, being successful in the action, 
Sc as under those circumstances the 


probable financial condition of the co. 
would not be equal to paying the costs 
of the action, plus, should give security 


for costs under Cos. Act, 1862 (c. 89), 
s. 69. — Truffault Cycle Co. v. 
Drury (1897), 31 I. L. T. 157.— IR. 
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Sect. 33. — Actions and proceedings by and against 
c ompanies: Sub-sect, 13, C. & D.j 

4586 . In compulsory winding up.] — Where an 
action is brought by the liquidator of a co. which 
is being compulsorily wound up, he cannot be 
required to give security for costs. — United 
Ports Insurance Co. v. Hill (1870), L. R. 5 Q. B. 
305 ; 39 L. J. Q. B. 227 ; 23 L. T. 14 ; 18 W. R. 
980. 

Annotations : — Apld. Cowoll v. Taylor (1885), 31 Ch. D. 34; 
Rhodes v. Dawson (1886), 16 Q. B. D. 548. 

4567 . On misfeasance summons.] — The ct. has 
no jurisdiction to require the liquidator of a 
co. which is in the course of being wound up, to 


give security for the costs of an application against 
the directors of the co. for misfeasance under 1890 
(Winding Up) Act, s. 10. But an order for payment 
of costs by the liquidator personally, will be made 
in a proper case. — Re Strand Wood Co., Ltd., 
[1904] 2 Ch. 1 5 73 L. J. Ch. 550 ; 90 L. T. 800 ; 
53 W. R. 69 ; 11 Mans. 291, C. A. 

Annotation : — Retd. Rainbow r. Kittoe, [1016] 1 Ch. 313. 

D. In Winding up. 

On petition.] — See Sect. 36, sub-sect. 3, F. (h) 9 
post. 

On appeal against order.] — See Sect. 36, sub- 
sect. 8, E. ( d) t (e) ; sub-sect. 18, VS. f post. 


END OF VOL. IX. 


(Vol. X., Concluding COMPANIES, Commences at page 713.) 
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